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^ IMPOnTANT ANNOUNCEMENT 

!We are introducing a new section “Notes on recent Supreme Court 
^ments” in A. I. R. from June 1969. We hope our patrons will find this 
5on quite helpful. 

<Every effort will be made to cover the latest decisions of the Supreme 
rt in this section. 

:|We also draw your attention to another new section introduced from this 
tth covering decisions of the United States Supreme Court. 
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COMMENCEMENT OF AN ACT OF PARLIAMENT 
(or its provision) 


Border Security Force Act, 1968 (47 of 

1968) S. 1 (2) — Appointed date — Said 
Act shall come into force on 1-3-1969 — 
Gaz. of India, 20-2-1969, II-S. 3 (ii). Ext. 
P. 235. 

Central Industrial Security Force Act 1968 
(50 of 1968) S. 1 (3) — Appointed date 
under — Said Act shall come into force 
on 10-3-1969, Gaz. of India, 3-3-1969 II-S. 
3(ii), Ext. P. 291. 

Identification of Prisoners Act, 1920 (33 of 
1920) — Appointed date — Lt. Governor 
appointed 1-3-1969 as the date on which 
said Act shall come into force in Pondi- 
cherry Union territory — PondiGaz. 28- 
2-1969, Ext. 

Prisons Act, 1894 (9 of 1894) — Appointed 
date — Lt. Governor appointed 1-3-1969 
as the date on which said Act shall come 


into force in Pondicherry Union terri- 
tcry — Pondi Gaz. 28-2-1969, Ext. 

Pi'isoners Act, 1900 (3 of 1900) — Appoint- 
ed date — Lt Governor appointed 1-3- 
69 as the date on which said Act shall 
come into force in Pondicherry Union 
territory — Pondi Gaz. 28-2-1969. Ext. 

Prisoners (Attendance in Courts) Act, 
1955 (32 of 1955) — Appointed date — 
Lt. Governor appointed 1-3-1969 as the 
date on which said Act shall come into 
force in Pondicherry Union territory — 
Pondi Gaz. 28-2-1969, Ext. 

Transfer of Prisoners Act, 1950 (29 of 1950) 

_ Appointed date — Lt. Governor ap- 
pointed 1-3-1969 as the date on which 
said Act shall come into force in Pondi- 
cherry Union territory — Pondi Gaz. 28- 
2-1969, Ext. 


AKBITRATION 


NOTABLE CASE LAW 

CONSTITUTIONAL LAW (contd.) 


1. VlTiether Court has jurisdiction under 
S. 14 (2), Arbitration Act (1940), trt 
direct the arbitrator under Section 19, 
Defence of India Act, 1939, to file in 
Court an award made by him under 
S. 19, Defence of India Act? (No) 

AIR 1969 Bom 151 


ARMS ACT 


2. Whether the licensing authority while 
cancelling a licence under S. 17 (3) ol 
the new Arms Act (1959) must act judi- 


cially? (No) 


AIR 1969 Assam 50 (FB) 


CONSTITUTIONAL LAW 


for excessive delegation? (Yes) 

AIR 1969 Delhi 159 Pt. (D). 

PRE-EMPTION 

5. Do the persons belonging to the cate- 

gories mentioned in various clauses of 
S. 15 of the Punjab Pre-emption Act (1 
of 1913) take jointly or alternatively in 
order of preference specified therein? 
(See headnote) 

AIR 1969 Delhi 154 (FB) 

6. (1) Can the defendants by improving 

their title during the pendency of the 
suit defeat the right of pre-emption? 
(No) AIR 1969 J & K 62 (FB) 


3. Constitution of India, Art. 233A (as in- 
troduced by 20th Amendment). Is the 
Constitution 20th Amendment invalid in 
so far as it validates the appointment 
of parties to AIR 1966 SC 1987? (Yes) 
AIR 1969 All 230 


4. Are Ss. 113 (2) (d) and 150 (1] 

Municipal Corporation Act (1957) void 


(2) Where a statute is passed during the 
pendency of a suit for pre-emption giv- 
ing a better and a superior right to tht 
defendant vendees, whether such a 
right can be utilized by the vendees in 
order to defeat the right of pre-emp- 
tion where the Act is not specificallj 
retrospective? (No) 

AIR 1969 J & K 62 (FB) 


NOMINAL TABLE 


Abdul Aziz Ansari v. Bhagwan- 

das Nathubhai Guj 147 (C N 26) 

“S ‘If (c K 14 ) 

Abdul Salam v. Union oyndia ^ 
(May) 1969 Indexes/1 


Abdul Samad v. State of J & K 

J & K 52 (C N 
Adspa Vittal v. Govula Rama- 

kistiah Andh Pra 167 (C N 

Ageancia Olimpia (Cement) v. Govt, 
of India Goa 61 (C N 


13) 

52) 

18 ) 



NOMINAL TABLE AIIl igrg MAY 


Alagappa Chetliar, A CT v Reve- 
nte Divisional Officer Chida- 
mbaram Mad 183 (C N 41) 

Amar Nath v Alfa 

Delhi 133 <C N 21) 
Anand Kumar Nirwam v Punjab 
Umversity Punj 144 (C N 24) 

Avasthi C K V Chairman Board 
of Governors Indian Institute 
ox Technology. Kanpur 

All 213 (C N 44) 

Baikunth Narain v Kesar Kali Kuer 

Pat 160 fC N 42) 
Bai Vasanti v Suryaprasad Ishvar- 
lal Patel Guj 152 (C N 29) 

Baladin Ram v Commissioner of 
Income-tax, U P 

SC 351 (C N €9) 
Baliah T S v T S Rangachan 

Mad 145 (C N 35) 
Balrrukund Upadhya v Smt Bhag- 
wati Devi All 210 (C N 43) 

S^i's Dliya v Akmimture 
Hohanty Orissa 114 (C N 41) 

Bengal Chemical and Pharmaceu 
tiCal Works Ltd v Its Work- 
men SC 360 (C N 71) 

Bhaktavataalam C v V Govinda 

rajulu Mad 177 (C K 39) 

Bhimappa Xunmappa Kividi v 

Gireppa Laxmappa Kivadi 

Mys 173 {C N 34) 

Bibhutx Bhusan Das Gupta v 

State of West Bengal 

SC 381 (C N 75) 
Bmode Behan v Umon Tern- 
tory of Manipur 

Manipur 47 fC N 16) 
Bishan Singh v Murti Shivjl 

J & K 50 (C N 12) 
Bisra Lime Stone Co Ltd v 
Labour Inspector Central 

Onssa 110 (C N 39) 
Caltex (India) Ltd. v Bhagvvan 
Devi ^larodia SC 405 (C N t>3) 

Chauman, Jugsalai Notified Area 
Ccramittee v Mukhram Shar- 
m« Pat 155 (C N 41) 

Chandra Mohan v State of 

UP AU 230 (C N 4B) 

Ch ef Controlling Revenue Autho- 
rity V Fertilizer Corporation of 
India Ltd 

Delhi 130 (C N 20) 
Chinra Pillai v N Govinda- 
svvami Naidu 

Mad 191 (C N 43) 
Chirnappa Gounder v ValHam- 
mal Mad 187 (C N 42) 

Commissioner of Income-tax v 
Central India Industnes 
Morar Cal 236 (C N 42) 

Commissioner of Income Tax, 

M. P and Nagpur v Cnampalal 
Sukliram Madh Pra 72 (C N 24) 

Commissioner of Income-tax 
West Btngal-1 v Sandersons 
Morgans Cal 211 (C N 3(n 


Qonccicao Manuel Clemente v 
Lily D Souza 

Goa 53 (C N 15) 
Daffadar Bhagat Singh and Sons 

V Income-tax Officer A Ward 

^ Ferozepure SC 340 (C N 66) 

Oalcliand v State 

. All 216 (C N 45) 

Uavid Paul OBnen v United 
SUte- See USSC 7 (C N 2) 

Delhi Cloth A General Mills Co 
Ltd Delhi v Municipal Corporation 
of Delhi Delhi 159 (C N 231 

Deviprasad Khandelvvdl & Sons 

V Union of India 

Bom 163 (C N 2S) 

Dhansai Sahu v State 
^ Onssa lOo (C N 38) 

Dhclpur Glass Works Ltd v 
Commissioner of Income Tax 
Delhi and Rajasthan. New Delhi 

Raj 142 (C N 31' 
Digvijaysing/iji AfamninAji r 
Ma iji Savda 

SC 370 (C N 72) 
Dinshaw Manekji v G B Badkas 

Bom 151 (C N 27) 
^Jalal Ramshi v VrajJaJ Ichha 
Shankar Guj 159 (C N 30) 

Dambh v K Ramaknshnappa 
, Mys 158 (C N 29) 

Danesh Chandra Seal v Pabitra 
, Kumar Dev Cal 232 (C N 40j 

^5a-aiia\elu T V v D P Kan- 
nayya Mad 180 (C N 40) 

Dovindasami Pillai v T M. Sn- 
mvasa Chettiar 

Mad 172 fC N 33} 
Dreen v School Board of New 
Kent County 

USSC 1 (C N 1) 

^jurumurlhappa M v Commissioner 
Corporation of the City of Ban- 
galore Mys 160 (C N 30) 

'jwalior Sugar Co Ltd Dabra v 
Shyam Saran Gupta and Co 
Kanpur Madh Pra 74 (C N 25) 

Daji Mohammad Hassan Ali v 
Commissioner of Plams Divi 
Sion, Assam 

Assam 50 (C N 12) (FB) 
^arbans Lai Nihal Chand v 

Supdt of Police Kamal 

Punj 131 (C N 22) 
Ifanvallabh Chhotalal v Ahmedah 

Rajabhai Guj 145 (C N 25) 

Imperial Electnc Trading Co All 
g«irh V Industrial Tnbunal (II) 

U P Allahabad 

All 142 (C N 50) 
Imphal Sporting Club Imphal v 
All Manipur Sports Association 
Imphal , ,, 

Manipur 41 (C N !•)) 
Income Tax Officer Cannanore 

V M K Mohammed Kunchi 

SC 430 (C N 84) 
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Income-tax Officer, III Manga- 
lore V. M. Damodar Bhat 

SC 408 (C N 81) 
Inderjit Singh v. Sunder Singh 

Rai 155 fC N 33) 
Inder Singh v. Gulzara Singh 

Delhi 154 (C N 27) (FB) 
‘'Ijadunandan Mandal v. Hitlal Man- 

dal Pat 171 (C N 45) 

Jagat Singh Choudhury v. M. P. 

Electricity Board 

Madh Pra 65 (C N 22) 
Jaimal v. Financial Commissioner, 

Punjab SC 392 (C N 77) 

Janardhan Reddy K. v. Vlth 

City Magistrate Criminal 
Court, Hyderabad 

Andh Pra 150 (C N 48) 
Jauhari Mai v. State of U. P. 

All 241 (C N 49) 
Johari Mai v. State of Rajasthan 

Raj 146 (C N 32) 
Keshav Gangaram Prabhu Mham- 
brey v. Vasant Atmaram Prabhu 
Mhambrey Goa 52 (C N 14) 

Khumukcham Chitrasen Singh v. 

Director of Industries, Manipur 

Manipur 36 (C N 14) 
Krishan Lai Vij v. Union of India 

Delhi 145 (C N 25) 
Laisangbam Patrik v. Laisangbam 
Jhulon Manipur 33 (C N 13) 

I Laxmi v. Parameshwari Hengsu 
r Mys 175 (C N 35; 

( Madhya Pradesh State Road Trans- 
port Corporation, Jabalpur v. 

Jahiram Madh Pra 89 (C N 28) 

Mahesh Chand v. Puran Chand 

Punj 159 fC N 27) 
Mahommed Fiazuddin Khan v. 

Custodian Evacuee Property 
Andh Pra Andh Pra 158 (C N 51) 

Md. Golam Ali Mina v. Land 
Acquisition Collector 

_ Cal 221 (C N 38) 
Mahomed Haneef and Co. v. 

Regional Director, Empl«yees’ 

State Insurance Corporation 

Mad 155 (C N 36} . 
Mamie Bhagwandas Miss v. Con- 
troller of Estate Duty, M. P. 

& Nagpur Madh Pra 82 (C N 27) 

Management of National News- 
papers, Tainadu v. K. Jayathirtha 
Rao Mys 171 (C N 35) 

Mani Muttayya Pillay v. State 

Goa 55 (C N 16) 
Mery Metlida v. Kunjiram Kunju 
k Kathija Ummal Ker 149 (C N 34) 

vMoti Ram v. Smt. Rittoo 

Delhi 134 (C N 22) 
Municipal Corporation of Delhi 
V. Kishan Dass SC 38G (C N 7C) 

Nand Kishore Chela Mai v. _ , 
Municipal Corporation of Delhi 

Delhi 137 (C N 23) 

Naravan Chandra Ghosh v. State 
of West Bengal Cal 234 (C N 41) 


Narbada Prasad v. Chhaganlal 

SC 395 (C N 78) 
New Precision (India) Pvt. Ltd. 

Dewas v. Cormnissioner of 
Income-tax Madhya Pradesh, 

Nagpur Madh Pra 68 (C N 23) 

New Zealand Insurance Com- 
pany Ltd. V. Krishna Naik 

Goa 50 (C N 13) 
Nishi Kant Jha v. State of Bihar 

SC 422 (C N 83) 
Oswal Hosiery Mills P. K. Mil- 
lerganj, Ludhiana v. Tilak 
Chand L Ghasita Ram Jain 

Punj 150 (C N 261 
Parekh and Brothers M. v. State 
of Mysore Mys 167 (C N 32) 

Patel Kalidas Devraj v. Patel 
Kuverji Asharam Guj 149 (C N 27) 
Patherdih Sudamdih Colliery Pri- 
vate Ltd. V. General SecretaiT, 

Bihar Koyla Mazdoor Sabha 

Pat 147 (C N o8) 
Pazhanimala K. C. v. State of 
Kerala Ker 154 (C N 36) (FB) 

Phiroz Jehangirji Dastur v. State 

Goa 56 (C N17) 
Polsan Ltd v. Corporation of 
Calcutta Cal 247 (C N 44) 

Premnath v. State of Assam 

Assam 61 (C N 14) 
Radhey Shyam v. Bawa Joginder 

Delhi 142 (C N 24) 
Raliini Roy v. Jethmull Bhojraj 

Cal 218 (C N 37) 
Raj Kishore Bhag Rai v. State 

Delhi 150 (C N 26) 
Rameswarlal v. Panchu Sahu 

Orissa 116 (C N 42) 
Ramji Dayawahla & Sons Pri- 
vate Ltd. V. Messrs. Invest Import 

Cal 253 (C N 46) 
Ramroop Yadav v. State of Bihar 

Pat 151 (C N 39) 


Sadhu Singh Balwant Singh v. 

Smt. Jagdish Kaur Sadhu Singh 

Punj 139 (C N 23) 
Sakhamani Anantha Padma- 
nabha Prasad v. Addepalli Ven- 
kataramanaiah 

Andh Pra 145 (C N 45) 
Sarat Chandra Biswal v. Suren- 
dra Mohanty Orissa H7 (C N 43) 

Sarda v. Patel, Keshavlal Joita- 

ram Guj 150 (C N 28) 

Sardar Ajaib Singh, Calcutta v. 
Commissioner of Wealth Tax, 

W. B. Cal 249 (C N 45) 

Sarka Gundusa v. State 

' Orissa 102 (C N 37) 
Satyanarayana R. v. Saidayya 

Andh Pra 151 (C N 49) 
Sayedabad Tea Co. Ltd. v. State 
of Bihar Pat 165_ (C N 44) 

Seth Dwarika Prasad v. Kuni 

Behari Lai All 220 fC N 46) (rU) 

Shah Shivlal Bhogilal v. Shah 
Vadilal Dipchand 

Gui 141 (C N 24) 
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SharU Sarup v Radhaswami 
SatsanR Sabha Dayalbagh Agra 

All 248 (C N 5*») 
Sharada B^i M A v State of 
Mysore Mjs 162 (C N 31) (FB) 

Sher Singh v State Transport 
Authoritj Gwalior 

Madh Pra 92 (C N 29) 
Shishu Vihar Bhagim Mandal 
Hyderabad \ 'Vellaiah 

Andh Pra 148 (C N 4fl 
Shilabkhan v Bar Council of 
India Rai 13G (C N 30) 

Silchar Electric Supply Ltd \ 

Govt of Assam 

Assam 55 (C N 13) 
Sikander Shah v Syed Abdul 
Rehman Andh Pra 146 (C N 46) 

Suaraman v P M Shanmugha 
sundara jfudaliar Mad 166 (C N 3'') 

Som Datt Datta v Union of India 

SC 414 (C N 82) 
Snbataha Bank v Musamat 
Padma Onssa 112 (C N 40) 

State Bank of India v Rajendra 
Kumar Singh SC 401 (C N 79) 

State of Bihar v Amulya Ratan 
Pathak Pat 173 (C N 4f) 

State of Gujarat v Acharya Shri 
De\endraprasad]i Pande 

SC 373 (C N 73) 
State of Kerala v C K Assamar 

Ker 151 (C N 35) 
State of Kerala v Haji K Kutty 
N«ha SC 378 (C N 74) 

State of Kerala v Hydrose Alt 
etc See SC 378 (C N 74) 

State of Kerala v Malankara 
Rubber and Produce Company 
Ltd. See SC 378 (C N 74) 

State of Aladhya Pradesh v Ram 
Charan Kishan 

Madh Pra 9G (C N 30) 
State of Madras v M/s K C P 
Ltd SC 348 (C N €S) 

Sta*e of Punjab v Bnj Lai Palta 

SC 355 (C N 70) 


State of Punjab v V K Kalia 

Punj 172 CC N 2 

State of Rajasthan v M/s Karam 
Chand Thappar and Brothers 
(Coal Sales) Ltd Jaipur SC 343 (C JV C 
State of U P V Sure 

All 245 (C N 51) (FI 
Sugandhi V Collector Raipur 

Madh Pra 78 (C N 2 
Swamy P K v South Ea'^em 
Ratiuaj Calcutta 

Andh Pra 155 (C N 5( 
Syed Shah Safiul Alam v Syed 
Shah Mohammad Aminul Alam 

Pat 162 (C N 4 

Syed bira] ul Dm v Kanm Dar 

J A K 62 (C N 15) (FI 
Thomas M A V P J Abraham 

Ker 146 (C N 3 

Thomman E A v Regional 
Transport Officer Emakulam 

Ker 130 (C N 3*’ 
Thyavanige Village Panchayat v 
Divisional Commissioner Banga 
lore Division Mys 149 (C N 28)(FC 

Tickcoram v State of Rajas 
than Raj 129 (C N 28 

Turner Morrison & Co Ltd v 
Hungerford Investment Trust 
L‘a Cal 238 (C N 43 


Ujjal Talukdar v Netai Chand 
Koley Cal 224 (C N 39 

Union of India v Bhagaban Bout 

Onssa 100 (C N So 
Lmon of India v New India As 
surance Co Ltd Pat 164 (C N 40 

Union of India v P C Bahl 

Punj 161 (C N 28 
United States v David Paul 
O Brien v United State 

USSC 7 (C N 2 

Urban Improvement Trust v Raj 
Kumari Raj 131 (C N 29 


Workmen of M/s Ball Singh 
Bhagwan Singh v Management 
of 1.1)5 Bah Singh Bhagwan 
Singh Punj 147 (C N 2 


SUBJECT 

ADMINISTRATION OF EVACUEE PRO 
PEBTi ACT (31 of 1950) 

Ss 1 and 2 (a) — Allotment of properly 

declared as evacuee under Act — No prow 
Sion in law that the property must be allot 
ted to the evacuee 

Andh Pra 158 A (C N 51) 

S 2 (a) — Properly declared as evacuee 

property — No provision m the Act that 
it should be allotted to the evacuee — See 
Administration of Evacuee Property Act 
(1950) S 1 Andh Pra 158 A (C N 51) 
ADVOCATES ACT (25 of 1961) 

Rules under Preamble R 3 — Re 

presentative petition containing passages 
con'tituUng contempt of Court by scin 


INDEX 

ADVOCATES ACT (contd ) 
dahsing the High Court and the Judges mt 
a view to diverting due course of justice - 
Advocates signing the petition asserto 
that it was their duty as Advocates to 
their client s cause fearlessly before 
Court, relying on R 15 of rules fr^S 
under S 49(c) Advocates Act 1961 — H”® 
that R 15 envisages that Advocate 
fearlessly uphold the law’ful interest of ^ 
dient, befitting his status as an officer o 
Court — R 15 is subject to the Freainci 
of the rules and Rr 3 and 4 yvhich state 
he shall not influence decision of 
filial or improper means and that he sn* 
use his best efforts to restrain and 
his client from resorting to sharp or up 



SUBJECT INDEX, A. I. R. 1969 MAY 


\DVOCATES ACT (contd.) 
oractice and that he shall not be a mere 
nouthpiece of his client — Rules do not 
liter the position of an Advocate who is 
brimarily an officer of the Court which can- 
lot override his duty to client — The con- 
duct of the Advocate signing for the peti- 
tioner amounted to contempt of Court — 
See Contempt of Courts Act (1952), S. 3 

Orissa 117 E (C N 43) 

I Rules under Preamble, R. 4 — Re- 

presentative petition containing passages 
constituting contempt of Court by scandalis- 
ing the High Court and the Judges with a 
view to diverting due course of justice — 
Advocates signing the petition, asserting 
that it was their duty as Advocates to place 
their client’s cause fearlessly ' before the 
Court, relying on R. 15 of rules framed 
under S. 49 (c) Advocates Act, 1961 — Held 
that R. 15 envisages that Advocate shall 
fearlessly upheld the lawful Interest of his 
client, befitting his status as an officer oi 
Court — R. 15 is subject to the Preamble 
of the rules and Rr. 3 and 4 which state 
that he shall not influence decision of Court 
by illegal or improper means and that he 
shall use his best efforts to restrain and 
prevent his client from resorting to sharp or 
unfair practice and that he shall not be a 
mere mouthpiece of his client — Rules do 
not alter the position of an Advocate who 
is primarily an officer of the Court which 
cannot override his duty to client — The 
conduct of the Advocate signing for the peti- 
tioner amounted to contempt of Court. — 
See Contempt of Courts Act (1952). S. 3 

Orissa 117 E (C N 43) 

^Rules under Preamble, R. 15 — Repre- 
sentative petition containing passages con- 
stituting contempt of Court by scandalising 
the High Court and the Judges with a view 
to diverting due course of justice — Advo- 
cates signing the petition, asserting that it 
was their duty as Advocates to place their 
client’s cause fearlessly before the Court, 
relying on R. 15 of rules framed under 
S. 49 (c) Advocates Act. 1961 — Held that 
R. 15 envisages that Advocate shall fear- 
lessly uphold the lawful interest of his 
client, befitting his status as an officer of 
court — R. 15 is subject to the Preamble of 
the rules and Rr. 3 and 4 which state that 
he shall not. influence decision of Court by 
illegal or improper means and that he shall 
use his best efforts to restrain and prevent 
his client from resorting to sharp or unfair 
practice and that he shall not be a mere 
mouth piece of his client — Rules do not 
alter the position of an Advocate who _ is 
primarily an officer of the Court which 
cannot override his duty to client — The 
conduct of the Advocate signing for the 
petitioner amounted to contempt of Court 

— See Contempt of Courts Act (1952). S. 3 

Orissa 117 E (C N 43) 

S. 7 (h) (i) — Enrolment as Advocate 

— Powers of Bar Council — See Advocates 


ADVOCATES ACT (contd.) 

Act (1961), S. 24 (1) (c) (iii) 

Raj 136 (C N 30) 

■ Ss. 24 (1) (c) (iii), 7 (h) (i) and 49 

(ag) — Powers of Bar Council — En- 
rolment as Advocate — Recognition 
of law degrees .obtained after gradua- 
tion — Resolution not invalid — Receiving 
Diploma in Rural Services, held, no gradua- 
tion — (Constitution of India,, Arts. 14 and 
19) — (Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes) Raj 136 (C N 30) 

S. 49 (ag) — Enrolment as advocate — 

Powers of Bar Council — See Advocates 
Act (1961), S. 24 (1) (c) (iii) 

Raj 136 (C N 30) 
S. 49 (c) — Representative petition con- 
taining passages constituting contempt of 
Court by scandalising the High Court and 
the Judges with a view to diverting due 
course of justice — Advocates signing the 
Petition, asserting that it was their duty as 
Advocates to place their client’s cause fear- 
lessly before the Court, relying on R. 15 of 
rules framed under S. 49 (c) Advocates Act 
1961 — Held that R. 15 envisages that Advo- 
cate shall fearlessly uphold the lawful inte- 
rest of his client befitting his status as an 
officer of Court — R. 15 is subject to the 
Preamble of the rules and Rr. 3 and 4 which 
state that he shall not influence decision, of 
Court by illegal or improper means and 
that he shall use his best efforts to restrain 
and preyent his client from resorting to 
sharp or unfair practice and that he shall 
not be a mere mouthpiece of his client — 
Rules do not alter the position of an Advo- 
cate who is primarily an officer of the 
Court which cannot override his duty to 
client — The conduct of the Advocate sign- 
ing for the petitioner amounted to contempt 
of Court — See Contempt of Courts Act 
(1952), S. 3 Orissa 117 E (C N 43) 

ALIYASANTHANA LAW 

Partition — Hindu Family governed by 

Allyasanthana law — Succession — See 
Madras Aliyasanthana Act (9 of 1949), S. 36 
(5) Mys 175 (C N 35) 

ALLAHABAD HIGH COURT RULES 
See under High Court Rules and Orders. 


flRBITRATION ACT (10 of 1940) 

S. 14(2) — Section being inconsistent with 

Drowsions of S. 19 of Defence of India Act 
1939, does not apply to award under that 
Section by reason of S. 46 of Arbitration 
^ct — See Defence of India Act (1939), 
3. 19 (l)(g) and (e) Bom 151 (C N 27) 

S. 17 — Provisions of the section being 

wholly inconsistent with the provisions of 
3. 19 of the Defence of India Act 1939, and 
the rules made thereunder do not apply to 
arbitration under that section — See 
Defence of India Act (1939). S. 19 (1) (g) 
jnd (e) Bom 151 (C N 27) 

S. 17 — Provisions of section do not 

averride provisions of S. 11 of Court-fees 
^ct 1870 — See Court-fees and Suits Valua- 
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ARBITRATION ACT (contd) 
tions — Court-fees Act (1870) S II 

Punj 159 (C N 27) 

S 46 — See Defence of India Act 

(1939) S 19(1) (R) and (e) 

Bom 151 (C N 27) 

ARMS ACT (54 of 1959) 

« — S 17 (3) — Cancellation of licence — 
Licensing; authority need not cue hearing 
before cancellation — Its mere subjective 
opinion about necessity of cancellation is 
sufficient — It does not act judicially — 
Approach to doctrine of judicial or quasi 
iudiaal acts — Principles stated — (Consti 
tutiqn of India Article 226) — AIR l‘t67 
Mys 238 and AIR 1966 All 265 Dissented 
from Assam 50 (C N 12) (FU) 

Ss 17 (3) 32 — Confiscation of arms — 

LdcensmR authonty cannot order confisca 
tion or cancellation of licence — Confisca 
tion can be ordered only by convicting 
Court under Section 32 

Assam 50 B (C N 12) (FC) 

• S 32 — Licensing Authority cannot 

order confiscation or cancellation of licence 

— See Arms Act (1959) S 17 (3) 

Assam 50 B (C N 12) (FO) 
ARMY ACT (46 of 1930) 

■ -S3 125 12S — Offences under Army 
Act — Jurisdiction for trial — Offence tn 
able by Court martial and ordinary Crimi 
nal Courts — Order by authoritt undei 
Section 125 for tnal by Court martial — 
Not illegal merely because police officer had 
started mvestigation SC 414 A (C N 82) 
■■ — S 123 — Rules under (S R O 709 
dated 17-4-1952) Rules 3 5 — Applicability 

— Rules not attracted merely because police 

had started investigation in an offence 
under Armj Act — See Cnminal P C 
(1898) S 549 SC 414 B (C N 82) 

S 126 — Offences under Army Act •— 

Junsdiction for tnal — Offences tnable by 
court martial and ordinary cnnunal Courts 

— Order by authonty under S 125 for 
trial by Court martial — Not illegal merely 
because police officer had started inves- 
tigation — See Army Act (19o0) S 125 

SC 414 A (C N 82) 
Ss. 164 165 — Orders confirming pro- 
ceedings of Court Martial — No obljgaljc*n 
to give reasons — Orders not illegal for not 
giving any reasons SC 414 D (C N 82) 
— — S 165 — Orders confirming proceedings 
of Court Martial — No obligation to give 
reasons — Orders not illegal for not giving 
any reasons — See Army Act (1950) S 164 
SC 414 D (C N 82) 

ARMY RULES (1954) 

R. 50 (2) — Applicability — Rule ap- 
plies only to an alteration of charge before 
examination of ^\^tnesses 

SC 414 C (C N 82) 
ASSAM PANCIIAYAT ACT (24 of 1959) 

See under Panchayats 
ASSAai PANCHAYAT (CONSTITUTION) 
AMEND^IENT RULES (1964) 

See under Panchayats 


SlilAR AND ORISSA CO-OPERATIVE 
SOCIETIES ACT (6 of 1935) 

See under Co-operative Societies 
BIHAR AND WEST BENGAL (TRANSFER 
OF TERRITORIES) ACT (40 of 1956) 

17 — Acquired lands transferred 

from Bihar State to W B State Appeal, 
against compensation claim pending in 
Patna High Court decided after the appoint- - 
ed date — Refusal to execute the decree by 
Court m Bihar State is valid — See Bihar 
and West Bengal (Transfer of Terntones) 
Act (40 of 1956) S 47 

Pat 165 (C N 44) 
Ss 47 and 17 — Applicability of S 47 

— Land Acquisition case — Acquired lands 
transferred from Bihar State ta State of 
West Bengal — Appeal against compensa- 
tion claim pending in Patna High Court 
decided after the appointed date under Act 

— Execution of decree by Court in Bihar 
Slate refused — Refusal valid — (Civil P 
C (1908) Preamble and S 47) 

Pat 165 (C N 44) 
BIHAR LAND REFORMS ACT (30 of 1950) 
See under Tenancy Laws 
BOMBAY PUBLIC TRUSTS ACT (29 of 
1930) 

Ss 37 (1) (c) 67 (as applied to the 

State of Gujarat) — Words 'report and 
statement' ■— Do net ii “lude information 
directed to be supplied in respect of certain 
specified items — Failure to supply » not 
punishable under S 67 — (Words and 
Phrases — Report and statement) 

SC 373 (C N 73) 
67 (aS applied to the State of Guja 
rat) — Word* 'report' and 'statement' — 
Do not include information directed to be 
supplied in respect of certain specified items 

— Failure to supply it not punishable under 
S 67 — See Bombay Public Trusts Act 
(29 of 1950} (as applied to the State of 
Gujarat) S 37 (1) (c) SC 373 (C N 73) 
CENTRAL CIVIL SERVICES (CLASSIO- 

CATION CONTROL AND APPEAL) 
RULES 1957 


CENTRAL CIVIL SERVICES (CLASSIH- 
CATION, CONTROL AND APPEAL) 
RULES 19G5 
See under Civil Services 
CENTRAL SALES TAX ACT (74 ot 1956) 
See under Sales Tax 
CITIZENSHIP ACT (57 of 1955) 

S 9 (2) — Citizenship R^es (1956) 

R 30 — Scope of — Suit for injunction 
restraining Go\ernment from deporting 
plaintiff alleging himself to be citzen of 
India IS not barred — What is barred is 
decision by Court of question whether plain 
tiff has acquired foreign citizenship — Pro- 
cedure when such question arises in suit, to 
b“ followed mdicated 

All 223 A (C N 47) 

S 9 (2) — Citizenship Rules (1956) R 

30 — Decision of question whether person 
has acquired foreign citizenship is judiaai 
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CITIZENSHIP ACT (contd.) 

— Presumption arising out of voluntarily 
obtaining foreign passport — Person affect- 
ed must be given reasonable opportunity 
to rebut presumption — Ordinariiy person 
must be given personal hearing — Official 

-deciding case must not act upon notes pre- 
pared by other officials of the department 

— Constitution of India, Art. 226 — Natu- 
ral justice All 223 C (C N 47) 

CITIZENSHIP RULES (1956) 

R. 30 — Scope of — See Citizenship 

Act (1955), S. 9 (2) All 223 A (C N 47) 

'R. 30, Sch. Ill, Cl (3) — Person leav- 
ing India and staying in Pakistan for five 
years and coming to India on Pakistani 
passport — Allegation by him that he had 
gone to Pakistan temporarily and that he 
was compelled to obtain Pakistani passport 
in order to be by the side of his father in 
India who was very seriousiy ill and practi- 
cally on death-bed — Held, that acquisition 
of passport was voluntary — An act to be 
involuntary must be the result of legal obli- 
gation — Desire to be present at a particu- 
lar place does not create legal obligation — 
Word "voluntarily” means that the person 
obtairung the passport acted of his own voli- 
tion and knew the nature of his act, and 
did not act in performance of a legal duty, 
nor due to coercion, or fraud, or misrepre- 
sentation, or mistake — (Words and Phrases 
“Voluntary”) All 223 B (C N 47) 

R. 30 — Decision of question whether 

person has acquired citizenship is judicial 

— See Citizenship Act (1955), S. 9 (2) 

All 223 C (C N 47) 
Sch. Ill, Cl. (3) — Acqiusition of citi- 
zenship of foreign country — Presumption 
under — See Citizenship Rules (1956), R 30 

All 223 B (C N 47) 

CWIL PROCEDURE CODE (5 of 1908) 
Pre. — Interpretation of Statutes — Re- 
quirements of valid nomination oaper — 
Non-compliance — Effect — See Represen- 
tation of the People Act U9511. S 33 (5) 

SC 395 A (C N 78) 

■ Pre. — Interpretation of Statutes — One 

provision in statute to be so interpreted as 
not to nullify effect of another provision — 
See Income Tax Act (1961). S. 156 

SC 408 A (C N 81) 


Pre. — Scope — Appellate Tribunal 

has -power to grant stay as mcidental or 
ancillary to its appellate jurisdiction • — 
Power of stay when to be exercised — See 
Income Tax Act (1961), S. 254 

SC 430 (C N 84) 


Preamble — Interpretation of Statutes 

— Constitutionality of statute — Illicit 
motiye of legislature, inquiry into — Inten- 
tion of legislature — Speeches in Congress 

— Relevancy — Bill of attainder — Legis- 

lative purpose may be enquired into — - 
Motive of legislatuie — See Con.stitulion of 
India, Preamble USSC 7 E (C N 2) 


CH'IL P. C. (contd.) 

— — Preamble — Interpretation of Statutes 

— Construction rendering part redundant 
should be avoided — See Defence of India 
Act (1939), S. 19 (1) (g) and (e) 

Bom 151 (C N 27) 
— — Preamble — Interpretation of Statutes 

— Principles Bom 163 D (C N 28) 

Preamble — Judicial precedents — 

Even obiter of Supreme Court is binding 
on High Courts — See Constitution of India, 
Art. 141 Cal 249 B (C N 45) 

— — ^Pre. — Interpretation of Statutes • — 
Fiscal Statutes — Liberal interpretations — 
See Court Fees and Suits Valuations — 
Court Fees Act (1870). Pre 

Delhi 130 B (C N 20) 
— — Pre — Interpretation of Statutes — 
Rules of — Use of legislative history — (In- 
terpretation of Statutes) 

Delhi 154 A (C N 27) (FB) 
— — Preamble — Interpretation, of Statyrtes 
^ Retrospective effect — (Interpretation of 
Statutes) J & K 62 E (C N 15) (FB) 


Pre — Interpretation of Statutes — 

Principle of ejusdem generis — When ap- 
plies — See Companies Act (1956), S. 439 
Madh Pra 74 B (C N 25) 

Pre — Interpretation of Statutes — 

Statutes creating new jurisdiction and pro- 
viding for a new procedure — • Rule of 
Construction — See Motor Vehicles Act (4 
of 1939), S. 96 (2) (6) 

Madh Pra 89 A (C N 28) 

Pre — Interpretation of Statutes — 

Repealing statute — Construction — Duty 
of Court Mad 145 E (C N 35) 


Pre. — Interpretation of Statutes — 

Meaning of words — Land Acquisition Act 
(1894). Ss 4 (1). 40 (l)fbl — Words "public 
purpose” in S. 4 (1) — Words to be inter- 
preted from a larger and more comprehen- 
sive angle without being naiTowed down to 
restricted words used in S. 40 (1) (b) — 
fWords and Phrases — "Public purpose”) 

Mad 183 B (C N 41) 

Preamble — Interpretaion of Statutes 

— Codifying and amending statute — Regard 
should be had only to the clear language in 
the Act — See Hindu Succession Act (1956), 
preamble Mad 187 B (C N 42) 

Pre. — Interpretation of Statutes — 

Administrative instructions — Instructions 
nut in nature of statutory rules — See Con- 
stitution of India, Art 226 

Manipur 47 (C N 16) 

Pre. — Interpretation of Statutes — 

Taxing provision — Construction which 
would greatly diminish the efficacy of the 
provision should not be accepted unless its 
language is clear and compels such con- 
struction Mvs 167 B (C N 32) 

_ — Preamble — Interpretation of Statutes 
See Bihar and West Bengal (Transfer of 
Territories) -Act (40 of 1956), S. 47 

Pat 165 (C N 44) 
— Pro — Interpietalion of Statutes _ — 
Wold not defined in Statute — Use of Die- 
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CIVIL P C (contd ) 

tionaiY on ascertaining the meaning per 
missible — Regard must however always be 
had to context — See Advocates Act (1961) 
S 24 (U (c) (ui) Rai 136 (C N 30) 

S 2 (2) (9) — Compromise purshis Wed 

on 20 3 58 — Court ordering decree to be 
drawn up on 28 3 1958 — Decree actually 
drawn on Court fee being paid on 26 4 61 
beanng date 28 3 58 — Execution applica 
tion filed on 28-9 61 held time barred — 
See Limitation Act (1908) Art 182 (1) and 
(7) Gui 152 (C N 29) 

S 9 — Exclusion of Civil Court s juns 

diction — See Defence of India Act (1939) 
S 19 (1) (g) and (e) Bom 151 (C N 27) 

S 9 — Domestic Tribunal — Junsdic 

tion of Civil Court to interfere with dea 
sions of domestic tribunal — Conditions 
necessary — Domestic Tribunal not bound 
jy rules of evidence Cal 224 B (C N 39) 

Ss 9 and 11 — Bar of junsdiction of 

■'ivil Court — Tenancy Laws — Madras 
testates Land (Reduction of Rent) Act (30 of 
1947) S 3A (4){b) — Question whether par 
ticular land is private land or ryoti land — 
Deasion of Tnbunal on appeal is final and 
Civil Courts jurisdiction Is expressly barred 
— Wnt petition challenging order of Trt 
bunal Dismissal on ground that proper 
remedy is by suit — Order cannot confer 
jurisdiction on Civil Court by invoking pnn 
ciple of res judicata 

Mad 172 C (C N 38) 
— S 9— Exclusion of jurisdiction of Dvil 
Court — ^Vhen can be inferred 

Mad 191 D (C N 43) 
■— -S 9 — Toot ball matches — Decisions 
of referee are final — Not justiciable in 
Courts Manipur 41 D (C N 15) 


S 11 — Wnt petition — Constructive 

res judicata — Earlier wnt petition consi 
dered on ments — Subsequent vmt petition 
on grounds different from those put for 
ward m earber petition — Subject matter 
in two petitions same — Held subsequent 
wnt petition bj same person is hit by doc 
trine of constructive res judicata 

Andh Pra 158 B (C N 51) 

S 11 — Bar of junsdiction of Civil 

Court ~ See Civil P C (1908) S 9 

Mad 172 C (C N 38) 

S 20 — Cause of action — Every fact 

necessary to be proved is cause of action 

Cal 224 A (C N 39) 

S 33 — Compromise purshis filed on 

20 3 19o8 — Court ordering on 28 3 58 to 
draw up a decree in terms of compromise 
— Decree came mto existence immediatdy 
when judgment was pronounced — See 
Limitation Act (1908) Art 182 (1) and (7) 
Gui 152 (C N 29) 

Ss 3" 38 and 39 and 47 — Decree pass 

ed by Court A — Territorial juris^tion 
transferred from Court A to Court B — 
Execution application In Court B is main 
tamable Gui 141 (C N 24) 


CIVIL P C (contd) 

S 38 — Execution of decree — Tern 

tonal junsdiction — See Civil P C (1908) 
S 37 Gui 141 (C N 24) 

S 39 — Execution of decree — Jims 

diction — See Cml P C (1908) S 37 

Gui 141 (C N 24) 

S 47 ~ Execution of decree — Junsdic 

tion — See Civil P C. (1908) S 37 

Guj 141 (C N 24) 

S 47 — Maintenance decree creating 

charge on property — Auction purchaser 
purchasing such property for consideration 
and ^thout notice of charge — Decree not 
satisfied — Property Put to sale — Auction 
purchaser obiecting under S 47 C P C. 

— Objection cannot be upheld — See Trans 
£er of Property Act (1882) S 100 

Onssa 114 B (C N 41) 

S 47 — Appbcability to land acqmsi 

tion case —• See Bihar and West Bengal 
(iSransfer of Territories) Act (40 of 1956) 
S 4? Pat 165 (C N 44) 

S 52 — Principle of substantial repre 

senlation — Requisite for application of 

Ker 149 (C N 34) 

S 100 — Erroneous finding as to suf 

fiaency of cause for delay in filing appeal 
after accepting facts alleged — Error of 
law — See Lunitation Act (1963) S 5 

All 210 (C Xf 43) 
— S 100 — Pindmg of fact — Amount 
awarded as damages for use and occupation 
is a findmg of fact ~ Its correctness can 
not be canvassed in second appeal 

Mad 172 B (C N 38) 
— S 107 — Appeal to Supreme Court — 
Finding of fact and appreciation of evidence 

— Practice — See Representation of the 
People Act (1951) S 116A 

SC 395 B (C N 78) 

S 112 — Appeal to Supreme Court — 

Finding of fact and appreciahon of evidence 

— Practice — See Representation of the 
People Act (1951) S 116A 

SC 395 B (C N 78) 
S 115 — Sufficaent cause — Erro- 
neous finding as to sufficiency of cause 
after accepting facts alleged — Error of 
law — Interference m second appeal or 
revision with discretion of lower Court — 
See Limitation Act (1963) S 5 

AU 210 (C N 43) 
S 115 and O B Rr 10 9 1 — Mate- 
rial irregularity in S 115 — It relates to 
matenal defect of — Powers of Revision 
Court Goa 53 (C N 15) 

S 115 and O 13 R 9 — Matenal irre 

gulanty in exercise of jurisdiction — Return 
of document by Court without follownng 
procedure under O 13 R 9 and without 
allowing It to be proved — There Is mate- 
rial irregulanty in exercise of junsdiction 
Gu) 149 (C K 2TI 

S 115 and OMRS— Expression 

Case deaded — Meaning — Expression 
does not mean conclusion of entire proceed 
ing — It covers part of the proceedings m 
which «ome claim or right is deaded — 
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CIVIL P. C. (contd.) 

Drder under O. 14, B. 5 — Revision main- 
tainable J & K 50 (C N 12) 

S. 115 — Lower Court deciding a ques- 
tion within its jurisdiction — It is binding 
Dn High Court in revision 

Mad 191 B (C N 43) 
S. 115 — Specific Relief Act (1877), S. 9 

— Judgment and decree under S. 9 — Revi- 

sion is maintainable. (1959) 72 Mad LW 361 
Si air 1926 Mad 18 & AIR 1934 All 541, 
Not foil. Mad 191 G (C N 43) 

S. 115 — Rent suit — Third party 

daiming to be owner of property in ques- 
tion — Party claiming to be impleaded — 
(Addition of such party wrong and material 
irregularity — See Civil P. C. (1908), O. 1, 
R. 10 (2) Orissa 116 (C N 42) 

S. 115 (c) and O. 6, R. 17 — Applica- 
tion for amendment of written statement — 
Rejection of application for delay in filing 

— sets ss^ yxth nsstsrist 

rregularity — Case comes within S. 115 
ic) Guj 159 (C N 30) 

Ss. 121, 122, 127 and O. 37, R. 1 (d) 

iPunj) — O. 37, R. 1 (d) validly amended 
jy Punjab High Court continues to apply 
:q Courts of District Judges and Subordi- 
late Judges in Union Territory of Delhi 
iven after appointed day i.e. 30-10-1966 — ■ 
3s. 121 and 127 do not alter this position 
!o long as power to amend under S. 122 
,s not exercised by Delhi High Court — 
[Constitution of India, Art. 245) 

Delhi 142 A (C N 24) 

S. 122 — Rule-making powers — Exer- 

:ise of — See Civil P. C. (1908), S. 121 

Delhi 142 A (C N 24) 

S. 127 — See Civil P. C. (1908), S. 121 

Delhi 142 A (C N 24) 


O. 1, R. 1 — Impleading as party — 

Suestion generally of judicial discretion — 
3ee Civil P. C. (1903), O. 1, R. 10 (2) 

Raj 131 A (C N 29) 

O. 1, R. 9 — Suit for compensation for 

negligence of driver — Not invalid for non- 
joinder of authority selecting him for ap- 
pointment — See Tort — Negligence 

Mys 158 (C N 29) 

O. 1, R. 10 — Party — Suit brought 

in the 'name of society through its secre- 
tary who was named — Suit as laid is 
valid — See Societies Registration Act 
(1860), S. 6 All 248 G (C N 52) 

O. 1, R. 10 — See Societies Registra- 
tion Act (1860), S. 20 

All 248 E (C N 52) 


O. 1, R. 10 — Applicability — Non- 
impleading of necessary party to election 
petition — Effect — Delay — Condonation 
of — See Representation of the People Act 
(1951), S. 86 Andh Pra 151 C (C N 49) 
O. 1, R. 10 (2) — Addition of parties 

— Principles of — Suit for recovery of 
money between two subsidiary' companies 

— Holding company cannot intervene or 
choose to join either of subsidiaries 

Cal 238 A (C N 43) 


CIVIL P. C. (contd.) 

-O. 1, R. 10 (2) and S. 115 — Rent suit 
— Third party claiming to be owner of 
property in question — Such party seeking 
to be impleaded — Title suit of such party 
in respect of same property pending — Ad- 
dition of such party wrong and material 
irregularity Orissa 116 (C N 42) 

O. 1, Rr. 10 (2), 1 and O. 2. R. 3 — • 

Suit for ejectment — Application, at very 
late stage, by third party claiming title, to 
be impleaded as party — Question general- 
ly of judicial discretion — Categories of 
cases explained Raj 131 A (C N 29) 

— O. 1, R. 10 (2) — Landlord and tenant 
— _ Defendant inducted into possession of 
suit property by plaintiff — No question of 
third party setting up title to suit proper- 
ty can arise — See Evidence Act (1872), 
S. 116 Raj 131 B (C N 29) 

^O. 1, R. 10 (2) — Suit for ejectment — 

Application by third party to be impleaded, 
made at very late stage causing doubts 
about his bona fides — Multiplicity of 
enquiries can be avoided by a separate suit 

— High Court will not interfere in rejec- 
tion of his application by lower Court 

Raj 131 C (C N 29) 
— O. 2, R. 3 — Impleading third party 

— Question generally of judicial discre- 
tion — See Civil P. C. (1908), O. 1, R. 10(2) 

Raj 131 A (C N 29) 

— ^-O. 6, R. 17 — Application for amend- 
ment of written statement rejected for 
delay in filing — Court acts illegally and 
with material irregularity — Case comes 
within S. 115 (c) — See Civil P. C. (1908), 

S. 115 (c) Guj 159 (C N 30) 

— ^-O. 6, R. 17 — Scope — Amendment in- 
troducing new case altogether to the pre- 
judice of other side — Amendment cannot 
be allowed 

Manipur 33 A (C N 13) 

' — ^-O. 7, R. 10 — Return of plaint for 
presentation to competent Court of another 
State — Court-fee purchased in first State 
can lawfully be received by Court in an- 
other State — See Court-fees and Suits 
Valuations — Court-fees Act (1870), S. 13 

Delhi 130 C (C N 20) 
— ^-O. 8, R. 1 — Defect of procedure — 
See Civil P C. (1908), S. 115 

Goa 53 (C N 15) 
— ^-O. 8. R. 9 — Defect of procedure — • 
See Civil P. C, (1908), S. 115 

Goa 53 (C N 15) 
— ^-O. 8, R. 10 — "Material irregularity” in 
S. 115 — Relates to material defect of pro- 
cedure — See Civil P. C. (1908), S. 115 

Goa 53 (C N 15) 

O, 13, R. 9 — Return of document by 

Court without following procedure under 

R. 9 and without allowing it to be proved 

— There is material irregularity in exer- 
cise of jurisdiction — See Civil P, C. (1908), 

S. 115 Guj 149 (C N 27) 

^-O. 14. R. 5 — Expre.ssion 'case decid- 
ed’ — Does not mean conclusion of whole 
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CI\ IL r C (conta ) y 

proceeding — It covers part of proceedings 
in which some claim or right is deaded — 
Sec Civil P C (1908) S 115 

J & K 50 (C N I2> 

O 15 Br 1 4 — No evidence need be 

fed by anv party on a pomt which is not 
in issue All 248 B (C N 521 

— — O 15 R 4 — No evidence need be led 
by anv party on point not in issue — See 
Civil P a (1908) O 15 B 1 

All 248 B (C N 52> 

O 20 Br 6 7 — Decree — Passing of 

decree follows as a matter of course as 
soon as a 3udgm“nt is pronounced — See 
Limitation Act (19081 Art 182 (1) and (7) 

Gu] 152 (C N 29) 
— O 2J R 15 — Joint decree — Decree 
specifying amount due to each plaintilT 
separately but damages and cost given 
cumulativelv — Decree is joint decree — 
One decree holder can execute H for the 
benefit of others Pat 162 D fC N 43) 

O 21 R 19 — Specific Relief Act 

(1877) S 28 — Decree for specific perform 
ance — Defendant to execute sale deed on 
plaintiffs depositing purchase money with 
m fixed tune — Defendant also to pay 
costs — Amount of co'ts larger than pur 
chase money — Plaintiff seeking set off 
under R 19 (b) of O 21 CPC instead 
of depositing money wnthin fixed time — 
S 28 of Speafic Relief Act (1877) not at 
tracted Andh Pra 146 (C N 46) 

— — O 21 R 52 O 40 B 1 — Court ap* 
pointing Receiver of rents and profits of 
Immoveable propertv — Order 21 R 52 
does not apply 

Andh Pra 167 B (C N 52) 

O 21 R 52 — Slut for setting aside 

attachment and sale in execution imder 
R 63 — Attachment not resulting In any 
Injury to plaintiff — Sale being voidable 
attachment not set aside Held on facts 
there was no breach of mjunction order so 
as to vntiate attachment — See Civil P C 
(1008) O 21 R 63 

Andh Pra 167 C (C N 52) 

O 21 R 63 — Suit under — Scope of 

enquiry and relief 

Andh Pra IG" A (C N 52) 
O •’I R 63 O 21 R 52 O 39 R 1 

— Suit under O 21 R 63 for setting aside 
attachment and sale in execution — Attach 
ment not resulting in an\ imurv to plain 
tiff — Sale being voidable attachment not 
Set aside — Held on facts that there was 
no breach of injunction order as to 
vitiate attachment 

Andh Pra 167 C (C N 52) 
■ 0 21 R 93 — Dismissal of claim under 

— Unsuccessful party should file a suit 
within one year to establish his nght claim 
ed — See Cml P C (1908) O 21 R 103 

Mad 166 (C N 37) 
— O 21 Rr 103 and 98 — Scope — Order 
of dismissal of claim under O 21 R — 
Unsuccessful party should file a suit \ ith 
in one year to establish his right clmmed — 


CIVIL P C (contd) 'I 1) 

O 21 R 103 does not require him to esta 
blish his nght wnthin one year — Only suit 
IS required to be filed vvithm on“ year AIR 
1937 Mad 582 A (1949) 1 Mad LJ 286 held 
overruled by AIR 1949 Mad 586 (FB) AIR 
I960 Cal 580 Dissented from 

Mad 166 (C N 37) 

O 23 R 3 — Compromise purshis filed 

on 20 3 58 — On 28 3-58 Court ordering 
drawing up of decree in terms of compro- 
mise — Decree came into existence on 28-3- 
58 as it was the date on which the jud» 
ment was pronounced — See Limitation 
Act (1908) Art 182 (1) and (7) 

Gui 152 (C N 29) 

O 29 R 1 — Suit in the name of 

Society through secretary who was named 
— Suit as laid is valid — See Soaeties 
Registration Act (IBDD) S 6 

All 248 G (C N 52) 
- — -O 30 R 1 — Suit bv partnership firm 
for libel or defamation of firm not main 
tamable — Such suit can however be 
brought bv a partner — Form of smt indi 
cated — See Tort — Libel or Slander 

Puni 150 A (C N 26) 


O 33 R 9 •— Petition to dispauper 

plaintiff — When allowed 

Andh Pra 145 (C N 451 

O 37 R I (d) (Punj) — Rule as 

amended by Punjab High Court continues 
to apply to Courts of District Judges m 
Union Terntorv of Delhi even after appoint 
ed day i e 30 10-1966 — See Civil P C 
(1908) S 321 Delhi 142 A (C N 24) 

— O 37 Rr 2 and 4 Negotiable instni 
ments ~ Summary procedure — Setting 
aside of decree passed imder R 2 — Mam 
tainabihty of application 

Cal 218 A (C N 37) 
— — O 37 R 4 — Maintamabiht3 of appli 
cation under — Nature of junsdiction 
under O 37 indicated — See Civil P C 
(1908) O 37 B 2 Cal 218 A (C N 37) 

O 37 R 4 — Negotiable instruments 

— Summary procedure — Application to set 
a'lide decree passed under R 2 of O 57 — 
Held on facts that there were no special cir 
cumstances for the Court to use its judicial 
discretion for setting aside the decree 

Cal 218 B (C N 37) 

O 39 R 1 — Held on facts that there 

was no breach of injunction order so as to 
vitiate attachment — See Civil P C, (1908) 
O 21 R 63 Andh Pra 157 C (C N 52) 

O 39 R 2 — Grant of stay of con 

tempt proceedings by High Courts — 
ficate of advocate intimating stay should 
ordinarily be accepted — See Contempt o' 
Courts Act (1926) S 1 

Pat 151 (C N 39j 

O 40 R 1 — Receiver of rents and 

profits appointed by Court — O 21 R 5 
does not applv ■ — See Civil P C (1903) 
O 21 R 53 Andh Pra J67 B (C N 5^1 

O 40 U 1 — Phint returned for warn 

of junsdiction — Court appointing receiver 
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CIVIL P. C. (contd.) 

during pendency of suit — Term of receiver 
not expressly fixed — Court can issue 
direction to receiver even after refiling of 
suit in a proper Court — Probability of 
anomalous situations — Remedy open to 
parties Mys 173 (C N 34) 

O. 41, 'R. 5 — Stay of pi'oceedings — 

Certificate by advocate intimating it should 
ordinarHy be accepted — See Contempt ol 
Courts Act (1926), S. 1 

Pat 151 (C N 39) 

O. 41, R. 22 — Registrar cannot admit 

appeal — See High Court Rules and Orders 
— Allahabad High Court Rules, Chapter XI, 
R, 9 All 248 A (C N 52) 

CIVIL SERVICES (CLASSIFICATION, 

CONTROL AND APPEAL) RULES 1930 
See under Civil Services, 


CIVIL SERVICES 


—CENTRAL CIVIL SERVICES (CLASSI- 
FICATION, CONTROL AND APPEAL) 
RULES (1957) 

R. 13 (vi) — Applicability — See Civil 

Services — Central Civil Services (Classifi- 
cation, Control and Appeal) Rules (1957), 
R, 20 (2) (ii) Manipur 36 E (C N 14) 

Rr, 20 (2) (ii), 13 (vi) — Applicabilitv 

— Transfer of servant from one department 
to another — Lien kept in parent depart- 
ment — Transferee department not compe- 
tent to dismiss him — Procedure indicated 
Manipur 36 E (C N 14) 


—CENTRAL CIVIL SERVICES (CLASSI- 
FICATION, CONTROL AND APPEAL) 
RULES (1965) 

■ R, 20 — Applicabilitv — See Civil Ser- 

\nces — Central Civil Ser\dces (Classifica- 
tion Control and Appeal) Rules (1957), R, 20 
(2) (ii) Manipur 36 E (C N 14) 

— CrVTL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES 


R, 55 — Domestic enquiry not made in 

compliance wfith prescribed Regulations — 
Enquiry into charges can be made by 
Labour Court itself — See M. P, Industrial 
Relations Act (27 of 1960), S, 31 (3) 

•• Madh Pra 65 A (C N 22) 


—CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RLtLES, 1930 
^Prima facie. Rules do not apply to con- 
stables employed in Puniab Police (Obiter) 
Puni 131 G (C N 22) 


—GOVERNMENT AIDED PEH’^ATO 
SCHOOL TEACHERS (DISCIPL^. 
PUNISHMENT AND APPEAL) RULES 
(1959) 

^R, 1 — Petitioner, a teacher of private 

institution, managed by a Managing Com- 
mittee — Dismissal of in riolation of in- 
structions in the Riiles — Domestic Tribunal 
governed by its own rules is not amenable 
to writ iurisdiction of High JHourt tsee 
Constitution of India, Art. 226 

Manipur 47 (C N 16) 


CIVIL SERVICES (contd.) 

—INDIAN ADMINISTRATIVE SERVICE 
(APPOINTMENT BY PROMOTION) 
REGULATIONS (1955) 

■ Reg. 5 — Determination of seniority of 

officer — At this stage Reg. 5 (5) has no 
application and it is only when that provi- 
sion comes into play that recording of rea- 
sons is emfisaged Puni 161 A (C N 28) 

— — Reg. 5 (3) — Determination of seniority 
of officer — At this stage Reg. 5 (3) has no 
application — See Constitution of India, 
Art. 226 Puni 161 C (C N 28) 

Reg. 5 (5) — Supersession in process of 

selection — Officer iunior to member of 
State Civil Service brought on select list 
whilst his name after due consideration not 
considered to be fit to be so brought — 
Held, that was what Reg. 5 (5) meant by 
supersession. 15 Southern Reporter 2nd 
Series P. 1, Ref. — No State Civil Service 
Officer has any vested legal right to claim 
to be brought on select list (Point conced- 
ed) Puni 161 B (C N 28) 

— U. P. HIGHER JUDICIAL SERVICE 
RULES, 1953 

— — R. 5 — See Constitution of India, Art. 
309. Proviso All 230 C (C N 48) 

R. 7 — Rules are severable — Only 

rules relating to appointment are invalid 
due to non-cumpliance vfitn Art. 233 (1) — 
Rest of the Rules are valid — See Consti- 
tution of India, Art. 309 Proviso 

All 230 C (C N 48) 

R. 8 — Rules are severable — Only 

rules relating to appointment alone are in- 
valid due to non-compliance with Art. 233 
(1) — Rest of the rules are valid_ — See 
Constitution of India, Art. 309 Proviso 

All 230 C (C N 48) 


CITY OF BANGALORE MUNICIPAL COR- 
PORATION ACT (69 of 1949) 

See under Municipalities. 

COLLIERY CONTROL ORDER, (1945) 

— —Cl. 4 — Turnover from sale of goods — 
Liability to tax — Essential element — 
Agreement between State and assessee act- 
ing — See Sales Tax — Rai'asthan Sales Tax 
Act (29 of 1954), S. 3 SC 343 A (C N 67) 
COMPANIES ACT (1 of 1956) 

Ss. 4 and 34 — Holding company and 

its subsidiaries — Status of — Each^ is sepa- 
rate legal entity subiect to provisions of 
Company Law Cal 238 B (C N 43) 

S. 243 — Expression 'other persons” in 

Form No. 48 — Cannot be limited to Com- 
pany. Registrar, or other person authorised 
by Central Govt, in a case falling under the 
section — See Companies Act (1956), S. 439 
Madh Pra 74 A (C N 25) 

Ss. 255, 425 (2) read with Ss. 484 to 

497 and S. 515 — Removal and replacement 
of Liquidator.s and Directors — Mode of 

Cal 238 D (C N 43) 
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S 425 (2) read with Ss 484 to 497 ~ 

Remov'al and renlacement of Liquidators 
and Directors — Mode of — See Companies 
Act (1956) S 255 Cal 238 D (C N 43) 

Ss 439 and 243 — Companies (Court) 

Rules (19591 R 99 and Form No 48 — Ex- 
pression Other persons in Form 48 — 
Whether restricted to those enumerated in 
S 439 Madh Pra 74 A (C N 25) 

S 439 — Companies (Court) Rules 

(1959) R 99 Form No 48 — Words other 
persons in Form 48 — Construction — 
Rule of ejusdem generis — When applies 

Madh Pra 74 B (C N 25) 

S 515 — Removal and replacement of 

Liquidators and Directors — Mode of — See 
Companies Act (19SG) S 255 

Cal 234 D (C N 43‘ 
COMPANIES (COURT) RULES (1933) 

R 99 — Expression other persons in 

Form No 48 — Connotation of — See Com 
paiues Act (1956) S 439 

Madh Pra 74 A (C N 25) 

^R 99 — Words other persons in Form 

No 48 — Construction of — See Companies 
Act (1956) S 439 Madh Pra 74 B (C N 25) 
——Form No 48 — Expression other per 
sons — Meaning of — See Companies Act 
(1956) S 439 Madh Pra 74 A (C N 2a) 
— — Fonn No. 48 — Other persons — Con- 
struction of — See Companies Act (IdoC) 
S 439 Madh Pra 74 B (C N 2o) 

CONSTITUTION OF AMERICA 
•— *— Ist Amendment — Freedom of speech 

— Case on American Constitution — • Every 
kind of conduct is not speech — See Consti 
tution of India Art 19 

USSC 7 A (C N 2) 
CONSTITUTION OF INDIA 
Preamble — Constitutionality of statute 

— Illicit motive of legislature enquiry Into 

— Intention of legislature — Soeeiiies in 
Congress — Relevancy — Bill of attainder 

— legislative purpose may be enquired 

into — Civil P C (1908) Preamble — Inter 
prei^on of — itfoAve of fegisib 

ture USSC 7 E (C N 2) 

^Art 13 — Constitutional validity — 

Violates equality clause of the Constitution 
and is ultra vires — Power to tax lands 
and buildings — Cannot be used arbitranJy 
and in a manner inconsistent with funda- 
mental rights — See Kerala Buildings Tax 
Act (19 of 1961) S 4 Sch 

SC 378 (C N 74) 

Art 14 — Constitutional validity — 

Violates equality clause of the Constitution 
and IS ultra vires — Power to tax lands 
and buildings — Cannot be used arbitra 
rily and in a manner inconsistent with fun 
damental rights — See Kerala Building* 
Tax Act (19 of 1961) S 4 Sch 

SC 378 (C N 74) 

Art 14 — Constitution of America 14th 

Amendment — Racial discnminaiion in 
schools — Supreme Court ruling against 


discnmination — Implementation by schools 

— Transition to raaally non-discnminatory 
syst^ — Duty of Courts 

USSC lA (C N 1) 

^Art 14 — Constitution of Amenca 14th 

Amendment — Racial discrimination in 
school — Duty of Court to consider ade- 
quacy of adoption of system to achieve non 
discrimination USSC 1 B (C N 1) 

Art 14 — Constitution of America 

14th Amendment — Racial discnmination 
m schools — Direction in Supreme Court 
rulings — Effect — Duty of school board 
operating discriminatory systems — Duty 
of Court to give effect to decree of Supreme 
Court USSC 1 C (C N 1) 

Art 14 — Constitution of America 

14th Amendment — ^cially discriminatory 
svstem in schools — Supreme Court declar 
ing them unconstitutional — Delay of ten 
vears m adoption of non discnminatory sys- 
tem — Effect USSC 1 D (C N 1) 

Art 14 — Case on American Constitu- 
tion — Provision for alternative statutory 
avenues of prosecution — Validity — Admi 
mstrative regulations prescribing a particu- 
lar avenue may be changed or revoked 
from time to time by administrative discre- 
tion USSC 7 C (C N 2) 

—Art 14 — Bill of attainder — Constitu- 
tionality of statute — Ilhat motive of legis 
jature inquiry Into — Intention of legisla- 
ture — Speedies m Congress — Relevancy 

— Bill of attainder — Legislative purpose 

may be enquired into — Civil P C (1908) 
Preamble ~ Interpretation of Statutes — 
Motive of legislature — See Constitution of 
India Preamble USSC 7 E (C N 2) 

Art 14 — Fixation of selling at much 

higher rate than controlled rate under pro- 
viso to Cl 27 (2) of Iron and Steel Control 
Order 1956 — Vires of penod not challenged 

— Order not violative of the Article — See 

Iron and Steel Control Order (1956) CL 27 
(2) Pronro Bora 163 H (C N 28) 

Art 14 — Provisions of S 52 Forest 

Act and Ss 90 and 91 of J K Land Reve- 
nue Act do not violate Art 14 and are 
valid — See Forest Act (1927) S 52 

J K 52 C (C N 13) 

Arts 14 226 — Kerala Motor Vehicles 

(Taxation of Passengers and Goods) Act 
(25 of 1963) Ss 3 18 — Constitutional vali- 
dity of Act — Provisions alleged to be dis- 
ennunatory on ground that tax pavable by 
passenger or owner of goods must depend 
not on the distance that he travelled or 
the distance for which the goods were car- 
ried out but on total distance that vefucle 
travelled a day — Discrimination affecting 
passengers or owners of eo/^s but not writ 
petitioners who are operators — Petitioners, 
held not entitled to raise such a point — 
Provisions held to be not discriminatory 

Ker 130 B (C N 38 
—Art 14 — Provncion is not violative o» 
Article 14 of Constitution — Classification 
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CONSTITUTION OF INDIA (con Id.) 
of persons who filed returns before com- 
mencement of Act as one class and persons 
who filed return after commencement of 
Act as another, is justifiable — See Income- 
tax Act (1961), S. 297 (2) (b) 

Mad 145 D (C N 35) 

^Art. 14 — Enrolment as Advocate — 

Bar Council has ample power to prescribe 
the class or category of persons entitled to 
be enrolled — Categorisation made in the 
Resolution does not violate Art. 14 — See 
Advocates Act (1961), S. 24 (1) (c) (iii) 

Raj 136 (C N 30) 
Art. 14 — S. 104 of Rajasthan Municipa- 
lities Act 1959 is not void as violating Art. 
14 — See Municipalities — Rajasthan Muni- 
cipalities Act (1959), S. 104 

Raj 146 A (C N 32) 

^Art. 14 — Imposition of taxes — Local 

differences in taxes can be allowed, but they 
cannot be allowed to be outrageous — See 
Municipalities — Rajasthan Municipalities 
Act (1959), S. 104 Raj 146 B (C N 32) 

^Art. 14 — Validity of executive order 

of Government acting under provisions of 
taxing statute challenged on the ground of 
discrimination — Initial burden is on peti- 
tioner to show how discrimination is brought 
about — But where persons similarly situ- 
ated are subjected to differential treatment, 
it would be open to State to establish that 
differentiation is based on a rational object 
sought to be achieved by legislature 

Raj 146 C (C N 32) 
^Art. 19 — Case on American Constitu- 
tion — Ever.y kind of conduct is not speech 
— 'Speech’ and 'non-speech' in same course 
of conduct — Statute regulating non-speech 
element, when can justify incidental limi- 
tations on freedom of speech — Statute 
making it criminal offence to knowingly 
destroy certificate issued by Selective Ser- 
vice System — Defendant publicly burning 
his draft card to influence others to adopt 
his anti-war beliefs — Act does not abridge 
freedom of speech — Conviction of defen- 
dant is not illegal — [Constitution of Ame- 
rica — 1st Amendment — Freedom of 
speech] USSC 7 A (C N 2) 

Arts. 19, 33, 245, Sch. VII, List I, Item 

2 — Case on American Constitution — 
Power of Congress to make all laws in res- 
pect of army — Power to classify _ and 
conscript man-power for military seiyice — - 
Right to issue Certificate of Registration and 
eligibility classification are administrative 
aids USSC 7 B (C N 2) 

Art 19 — - Tax Laws are not beyond 

clutches of Art. 19 — Mere imposition of 
tax by itself does not infringe Art. 19 
There must have been cripphng of trade or 
business — Kerala Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act o 

1963). Pre. — Act has not imposed any res- 
triction on operators — They have been uti- 
lised merely for facilitating collection oi 
tax imposed on passengers and owners o 


CONSTITUTION OF INDIA (contd.) 
goods — Operators cannot rely on Art. 19 
to challenge validity of the Act 

Ker 130 C (C N 32) 

Art. 19 — Enrolment as Advocate — 

Bar Council has ample power to prescribe 
the class or category of persons entitled to 
be enrolled — Categorisation made in the 
Resolution neither arbitrary nor unreason- 
able — Resolution not violative of Art. 19 

— See Advocates Act (1961), S. 24 (1) (c) 

(iii) Raj 136 (C N 30) 

Art. 19 (1) (f) (as amended in 1955) — 

S. 12 of the Displaced Persons (Compensa- 
tion & Rehabilitation) Act 1954 is not hit 
by Art. 19 (1) (f) — See Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), S. 12 Andh Pra 158 E (C N 51) 

^Art. 19 (1) (g) — Price of iron scrap 

fixed at higher rate than controlled rate — 
Purchaser compelled selling it at loss — 
Order does not contravene Art. 19 (1) (g) 

See Iron and Steel Control Order (1956), 
Cl. 27 (2) proviso Bom 163 I (C N 28) 

^Arts. 19 (1) (g), 19 (6) — Article 17 of 

Portaria No. 7012 requiring inspection and 
certificate of Health authorities about fitness 
of property or part of building for occupa- 
tion, does not contravene Article 19 (1) (g) 

— It is in the interest of general public and 

constitutes no unreasonable restriction on 
citizen in exercise of their right under Arti- 
cle 19 (1) (g) Goa 61 A (C N 18) 

Art. 22 — Bill of attainder — Constitu- 
tionality of statute — Illicit motive of legis- 
lature inquiry into — Intention of legisla- 
ture — Speeches in Congress • — Relevancy 

— Bill of attainder — Legislative purpose 

may be enquired into — Civil P. C. (1908), 
Preamble — Interpretation of Statutes — 
Motive of legislature — See Constitution of 
India, Preamble USSC 7 E (C N 2) 

^Art. 31 — Displaced Persons (Compen- 
sation & Rehabilitation) Act (1954), whether 
violates Art. 31 (2) — See Displaced Per- 
sons (Compensation and Rehabilitation) Act 
(1954), S. 12 Andh Pra 158 D (C N 51) 

Art. 31 (2) (as amended in 1955) — 

S. 12 of Displaced Persons (Compensation & 
Rehabilitation) Act, 1954, by Art. 19 (1) (f) 

— See Displaced Persons (Compensation and 
Rehabilitation) Act (1954), S. 12 

Andh Pra 158 E (C N_51) 
^Art. 33 — Case on American Constitu- 
tion — Power of Congress to make all laws in 
respect of army — Power to classify and 
conscript man-power — Right to issue Cer- 
tificate of Registration and eligibility classi- 
fication are administrative aids — See Con- 
stitution of India, Art. 19 USSC 7 B (C N 2) 

Art. 133 (1) (c) — Grant of certificate 

of fitness — Test — Topic of public im- 
portance Cal 253 A (C N 46) 

Art. 133 (1) — Substantial question of 

Law — What is Cal 253 B (C N 46) 

^Art. 133 (1) (c) — "Judgment, decree or 

final order’’ — These must be final — Test 
of finality — Order of stay of suit for 
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COVSTITUTION 01 INDIA (conJd) 
arbitration held was final AIR 19G3 Cal 
281 Impliedly overruled by AIR 1966 SC 
1445 Cal 2o3 C (C N 4G) 


Art 134 (I) (c) — Mere non examui't 

tion or defective examination of accused is 
not a ground for interference unless preju 
dice is established — See Criminal P C 
(1898) S 537 SC 381 B (C N 75) 

Art 136 — Anoeal to Supreme Court — 

Finding of fact and appreciation of evidence 
— Practice — See Representation of the 
People Act (19ol) S 116 A 

SC 395 B (C N 78) 
-—Art 141 — Scope — Article remains 
unaffected by amendments to Constitution 
All 230 E (C N 48) 

Art 141 — Obiter of Supreme Court u 

binding on High Courts — Effect must be 
given to — Civil P C (1908) Preamble — 
Judicial precedents 


Cal 249 B (C N 45) 

Art. 141 — Advice by Board of Advisers 

m Jammu and Kashmir accepted by the 
Ruler — Supreme Court of India can over 
rule It J&K 62 D (C N 15) (FB) 

— —Art 142 — Validity — See Constitution 
of India Art 233A AU 230 D (C N 48) 
—Art 144 — Validity — See Constitution 
dX India Art 233A All 230 D (C N 48) 


Art 166 — Rules of Business (Govern 

ment of Rajasthan) Rr 5 and 2l — Rajas 
than Minor Mineral Concession Rules 
(1959) R 46 — Appeal under heard b> 
Secretary but disposed of by Minister in 
charge — Invalid — Deputy Minister who 
IS not allotted any business of Department, 
not competent to clothe Secretary with 
authority to dispose of case — (Constitution 
of India Art 226 — Natural Justice) 

Raj 129 (C N 28) 

Art 226 — Sales Tax — • Sales Tax 

Laws Validation Act (1956) S 2 — Bajas 
than Sales Tax Act (29 of 19a4) S3 — 
Inter State Sales — Order of Assessment ol 
Sales Tax for entire assessment year 19a5 
56 — S 2 of Act of 19o6 validating levy of 
S'ai'es fix: on mrtnr Ststs tsN Sefs^ecn 
ber 6 19o5 — Writ of Mandamus can be 
issued directing State not to realise Sales 
Tax except with regard to transactions ol 
sale between the period April IdaS and 
September 6 1955 both days inclusive — ■ 
See Sales Tax — Sales Tax Laws Valida 
tion Act (19o6) S 2 SC 343 B (C N 67) 


Art 226 — Interference in discretionary 

matter — Absence of pleading — Writ peti 
tion challenging that notice under S 226 (3) 
1 T Act was issued not in proper exerase 
of discretion — Wnt petition merely stat 
mg that order under S 220 (6) in treating 
the assessee m default was passed m exer 
CISC of discretion in arbitrary manner • — In 
absence of specific particulars in wnt peti 
tion to support allegation it is not open to 
High Court to go into that question AIR 
19G3 Mi'S 2o8 Keversed 

SC 408 C (C N 81) 


tONSTJTDTION Ol INDIA (conld) 

^Art 226 — Case from America — Wnt 

petition — New plea on constitutional ques 
Uon can be raised USSC 7 F (C N 2) 

Art 226 — Natural justice — Presump- 
tion arising out of voluntarily obtainJig 
foreign passport — Person affected must be 
given reasonable opportunity to rebut pre 
sumption — See Citizenship Act (195o) 
S 9 (2) All 223 L. (C N 47) 

Art 2'’6 — Cancellation of licence 

under Arms Act — Licensing Authority 
need not give hearing before cancellation — 
See Arms Act (19a9) S 17 (3) 

Assam 50 A (C N 12) (FB) 

^Art 226 — Revocation or amendment 

of licence under Electricity Act — Is ad 
ministrative and not judicial — See Electn 
atv Act (1910) S 4 Assam 55 A (C N 13) 

Art 226 — Natural justice — Order of 

cancellation of licence under Electricity Act 
S 4 (1) passed without giving persona) 
heanng on tune to produce documents m 
support of objections — No violation of 
pnncipJes of natural justice — See El ctn 
city Act (1910) S 4 (1) & (3) 

Assam 55 B (C N 13) 
——Art 226 — Power of High Court under 

— Art 17 of Portana No 7012 — Certiii 
cate concerning godown in dispute — Health 
authorities have power to insert condition 
that cement should not be stored therein 

— Petjtjener acouiescing m the terms of 
orders forming part of Certificate — Order* 
not quashed under Art 226 

Goa 61 B (C N 18) 
—Art 226 — Writ — Who can apply — 
Provisions of Kerala Motor Vehicle* (Taxa 
tion on Passengers and Goods) Act challeng 
ed as discriminatory affectmg passengers 
and owners of goods — Petitioners who 
were operators held not entitled to raise 
such a point — See Constitution of India, 
Art 14 Ker 130 B (C N 32) 

^Art 226 — Kerala Paddy (Restriction 

on Milhng) Order 1967 — Writ petition, by 
rice miils owners carrying on huliirjg of 
paddy challenging validity of Order 1967 -- 
Maintamability — Person aggrieved — • 
Meaning oi Ker 154 A (C N 36) (FB) 

Art 226 — Wnt petition challenging 

validity of Kerala Paddy (Restriction on 
Milling) Order 1867 — Pleadmgs — Court 
IS not restricted to pleadings of State — 
Fact that a particular object is stated m 
counter affidavit will compel the High Court 
to examine validity of impugned Order on3> 
m that background 

Ker 154 C (C N 36) (FB) 

^Art 226 — New point — Point Pft) 

raised before relevant authority — Cannot 
be allowed to be raised 

Madh Bha 65 B (C N 

— A rt 226 — Land Acquisition Act (1834) 

S 18 (3) (as inserted by S 3 of C. P 
Berar Act 7 of 1949) — Refusal by Collec- 
tor to make reference — Applicants fuJurt 
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to avail of remedy under S. 18 (3) — Writ 
not barred Madh-Pra 78 C (C N 26) 

^Art. 226 — Natural iustice — Depart- 
mental inquiry — Rules to be observed by 
tribunal — See Constitution of India, Art, 
311 ‘ Manipur 36 A (C N 14) 

^Arts. 226 and 311 — Departmental en- 
quiry — Jurisdiction of High Court — Ap- 
preciation of evidence 

Manipur 36 C (C N 14) 

^Arts. 226, 311 — Domestic Tribunal — 

Appointment of enquiring officer — Officer 
orally hearing parties and giving findings 
without recording any evidence — Govem- 
rnent setting aside his report and appointing 
another officer unconnected with the office 
of the delinquent servant — Findings ac- 
bepted — Order of Government held was 
within its powers and no mala tides could 
be attributed Manipur 36 D (C N 14) 

^ r-Art. 226 — Domestic Tribunal — Mean- 

ing of — , Statutory and non-statutory tri- 
bunals — Distinction between — Writ of 
certiorari does not lie against non-statutory 
tribunal — (Words and Phrases — Domes- 
Uc Tribunal) Manipur 41 A (C N 15) 

^Art. 226 — Statutory domestic tribunals 

— Certiorari will lie to quasi-judicial tri- 
lunals and not -to administrative ones — 
lequisites of quasi-judicial bodies 

Manipur 41 B (C N 15) 

^Art. 226 — Societies Registration Act 

1860), S. 3 — All Manipur Sports Associa- 
ion registered under the Act — Associa- 
ion is purely domestic tribunal — Certio- 
ari does not lie against it 

Manipur 41 C (C N 15) 

^Art.' 226 — Writ against educational 

luthorities — Domestic tribunal — - Peti- 
ioner, teacher of a private institution, 
nanaged by a Managing Conunittee — Dis- 
nissal of petitioner in violation of instruc- 
ions contained in Government Aided Pri- 
vate School Teachers (Discipline, Punish- 
nent and Appeal) Rules (1959) — Instruc- 
ions not in the nature of a statutory 
•ule ’ — Institution being private cxne 
vas a domestic tribunal — Domes- 
ic tribunal governed by its_ own rules is 
lot amenable to writ jurisdiction of High 
Jourt — Institution taken over by Govern- 
nent — No resolution or contract under 
vhich petitioner's liabilities were also taken 
)ver — Writ against Government and its 
ifficials held also not maintainable 

Manipur 47 (C N 16) 

— ^Art. 226 — Mysore "Village Panchayats 
md Local Boards Act (10 of 1959), S. 3 (2) 

— Action taken under S. 3 (2) is not a 
luasi-iudicial but an administrative act — 
It is however amenable to judicial revi^ 
under Art. 226 Mys 149 B (C N 28) (FB) 
^Art. 226 — Bias — Contempt proceed- 
ing — Alleged contempt by scandalising 
-hief Justice and another Judges of High 
Uourt' — Bench hearing proceeding consist- 
ing of Chief Justice himself — Contempt of 


LI. R. 1969 MAY 15 

CONSTITUTION OF INDIA (conldi) - : 
Courts Act (1952), Sec. 5 

Orissa 117 A (C N 43) 

^Art. 226 — Natural justice — Student 

caught red-handed with hand written' chits 
— Chits containing matter relevant to sub- 
ject in which student was appearing on that 
date — Explanation of student immediately 
taken by Superintendent — Standing Com- 
mittee examining entire material consisting 
of chits, explanation of student, report of 
Superintendent and evidence led by student 
during personal hearing granted by it — 
Held, it could not be said that by not per- 
mitting student to cross-examine Superin- 
tendent and Dy. Superintendent principles 
of natural justice had been infringed or any 
prejudice was caused to him 

Punj 144 (C N 24) 
Art. 226 — Indian Administrative Ser- 
vice (Appointment by Promstioh) Regula- 
tions (1955), Reg. 5 (3) — Determination *of 
seniority in State Civil Service List De- 
termination is entrusted under Reg. 5 (3) to 
judgment and discretion of statutory com- 
mittee — Discretion exercised by Committee 
without any mala fides — Going behind 
exercise of such discretion, examination of 
facts and adjudication thereon are preclud- 
ed in writ petition Punj 161 C (C N 28) 
Art. 226 — Natural justice — See Con- 
stitution of India, Art. 166 

Raj 129 (C N 28) 

^Art. 227 — Land Acquisition Act (1894), 

S. 18 — Collector acting under S. 18 of 
L. A. Act satisfies test of Tribunal for pur- 
poses of Art. 227 of Constitution 

Cal 221 A (C N 38) 
— ^ — ^Art. 233 — Eligibilty of appointment as 
District Judge — Person not in judicial ser- 
vice is also eligible provided he has been a 
lawyer of seven years’ standing and has 
been recommended by High Court — 
Words "has been” in the expression "if he 
has been for not less than seven years an 
advocate” — Meaning — Person need not 
be continuing as an advocate at the time 
of his appointment All 230 A (C N 48) 
^Art. 233 — Article deals with one con- 
dition of service, namely, appointment — 
See Constitution of India, Art. 309, proviso 

All 230 C (C N 48) 

^Art. 233A — Art. 233 deals with only 

one condition of service, namely, appoint- 
ment — See Constitution of India, Art. 309 
Proviso All 230 C (C N 48) 

— ^Art. 233-A (as inserted by 20th Amend- 
ment). Arts. 142 and 144 — Validity — 
Amendment is invalid in so far as it vali- 
dates appointment of parties to Chandra 
Mohan’s case, AIR 1966 SC 1987 

All 230 D (C N 48) 
^Art. 245 — Case on American Consti- 
tution — Power of Congress to make all law.s 
in respect of army — Power to classify and 
conscript man power — Right to issue Cer- 
tificate of Registration and eligibility cla.ssi- 
fication are administrative aids ■ — See Con- 
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CONSTITUTION OF IMIIA (conlil ) 
stitution of India Art 19 

USSC 7 B (C N 2) 

Art 245 — ^Delegated legislation — When 

power IS given to a Subordinate Authonly 
to legislate conditionally and the conditions 
ha\e been fulfilled the legislation become 
absolute — See Civil P C (1908) S 121 

Delhi 142 A (C N 24) 

Art 245 — Absence of guidance amoimts 

to excessive delegation — See Mumpipah- 
ties — Delhi Mumapal Corporation Act 
(19a7) S 113 (2) (d) Delhi 159 D (C N 28) 

Arts 245 and 246 Sch 7 List I Hem 

52 and List 3 Item 33 ~ Kerala Paddy 
(Restriction on Milling) Order 1967 Pre — 
Rice Milling Industry (Regulation) Act (21 
of 1958) — Order issued by State Govern- 
ment as delegate of Central Government — 
Order whether a piece of colourable Jegis 
lation — Whether any conflict between 
Parliament and State Legislature — Essen 
tial Commodities Act (19551 S 5 

Ker 154 D (C N 361 (FB) 

Art 245 — S 104 of Rajasthan Mumci- 

paUties Act 1959 not void for excessive dele- 
gation — See Municipalities — Rajasthan 
Mumapahties Act (1959) S 104 

Raj 146 A (C N 32) 
——Art 246 Sch. 7 List 2 Item 56 — 
Kerala Motor Vehicles (Taxation of Passen 
gers and Goods) Act (23 of 1963) Pre S 3 
~Act imposes tax on passengers and goods 
and not on operators or on their income — 
It Is within the competence of State Legis- 
lature Ker 130 A (C N 32) 

—Art 246 — Order Issued by State Govt 
as delegate of Central Govt — Impugned 
order did not exceed its authority — Impu- 
gned order is also not a piece of colourable 
legislation — See Constitution of India 
Art 245 Ker 154 D (C N 36) (FB) 

Art 254 — Madras AUyasanthana Act 

(9 of 1949) S 36 — Hindu Succession Act 
(19o6) S 7(2) — Repugnancy between Cen- 
tra and State Act — When arises — Acts 
held covered different fields and hence not 
repugnant Mys 175 B (C N 3d) 

Art 258 — Delegation by President of 

functions of Central Government under the 
Article — See Minimum Wages Act (1948) 

S 3 Orissa 110 C (C N 39) 

Art 265 — Constitutional validity — 

Violates equality clause of the Constitution 
and IS ultra vires — Power to tax lands and 
buildings — Cannot be used arbitrarily and 
in a manner inconsistent with fundamental 
rights — See Kerala Buildings Tax Act (19 
of 1961) S 4 Sch SC 378 (C N 74) 

Art, 265 — Kerala Motor Vehides 

(Taxation of Passengers and Goods) Act 
(25 of 1983) Pre Ss 3 43 44 — Taxing 
statute must itself provide for payment and 
collector of tax from such person as are 
made liable by the impost — Provision lor 
collection of tax held to be unsatisfactory 
Ker 130 D (C N 32) 

Art 265 — Levy of octroi duty without 

following the prescribed procedure is with- 


CONSTITUTION OF INDIA (contd ) 
out aulhonty of law and violative of Arti 
cle 265 — See Municipalities — City of 

Bangalore Municipal Corporation Act (69 
ol 1949) S 97 Mys 167 A (C N 321 

Art 299 — Contract under — Formal 

document not necessary — Contract contain- 
ed in correspondence made by and with duly 
authorised person on behalf of President of 
India IS valid Bom 163 B (C N 28) 

Part 13 Articles 301 304(b) — Scope — 

Kerala Motor Vehicles (Taxation of Passen- 
gers and Goods) Act (25 of 1963) Pre S 3 

— Burden imposed by tax held to be reason 

able Ker 130 E (C N 32) 

Art 304 (b) — Scope — Mere regulatory 

measure will not attract Part B of the Con 
sbtution — There can be no question of vio- 
lation of Art 301 and therefore no necessitj 
to satisfy Art 304(b) — See Constitution ol 
India Part 13 Art 301 Ker 130 E (C N 32) 
Art 309 Proviso Arts 233 and 233-A 

— UP Higher Judicial Service Rules 1953 

— Effect of deasfon in AIR 1966 SC 1987 

— Conditions of service mean and include 
various aspects like appointment scale of 
pay confirmation seniority promotion 
payTnent of pension etc — Art 233 deals 
with only one condition of service namely, 
appointment — Rules are severable -- Only 
the rules relating to appointment alone are 
invalid due to non-compliance with Article 
233 (I) — Rest of the rules are valid 

All 230 C (C N 48) 
——Art 311 — Promotion — Deasion not 
to promote does not amount ta Imposing 
penalty — See Institutes of Technology Act 
(1961) 5 26 All 213 A (C N 44) 

-—Art 311 — Reasonable opportunity — 
What constitutes Delhi 145 A (C N 25) 
—Art 311 — Departmental enquiry — 
Petitioner demanding inspection of certain 
documents — Relevant documents furnished 

— Prayer for irrelevant documents disallow- 
ed — Petitioner not shown to be prejudiced 

— Enquiry not vitiated 

Delhi 145 B (C N 2o) 

Art 311 — Show-cause notice issued by 

officer not authorised to do so — Subse- 
quent show-cause notice against punishment 
of dismissal issued by authorised officer — 
Full opportunity to petitioner to put for- 
ward his defence — No illegality 

Delhi 145 C (C N 25) 
^Arts 311 and 226 — Departmental en- 
quiry — Natural justice — Rules to be ob- 
served by tribunal Mampur 36 A (C N 14) 

Art 311 — Departmental enquiry — 

Appreciation of evidence — Jurisdiction of 
High Court as to — See Constitution ol 
India Art 226 Mampur 36 C (C N I4)j 
Art 311 — Domestic tribunal — Ap- 
pointment of enquiry officer — See Consti- 
tution of India Art 226 

Mampur 36 D (C N 14) 
—Art 311 — Transfer of servant from one 
department to another — Lien kept in 
parent department — Transferee depart 
ment not competent to dismiss him — See 
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CONSTITUTION OF INDIA (Contd.) 

Civil Services— Central Civil Services (Clas- 
silication, Control and Appeal) Rules (1957), 
R. 20(2){ii) Manipur 36 E (C N 14) 

— Art. 311 — Reversion on account of un- 
fitness to hold high officiating post — Order 
not being by way of punishment, reversion 
does not amount to 'reduction in rank’ with- 
in meaning of Art. 311 Punj 131 A (C N 22) 

Art. 311 (2) — Police Rules under Police 

Act (1861), Ss. 7 and 12. R. 16.24 (Punjab) 
— Delinquent official already having re- 
quisite copies of statements of witnesses to be 
examined in departmental enquiry and nei- 
ther disputing the fact nor asking for ano- 
ther set — Another set of those very copies 
is not required to be furnished 

Punj 131 F (C N 22) 

Sch. VII List 1, Item 2 — Case on 

American Constitution — Power of Congress 
to make all laws in respect of army — 
Power to classify and conscript man-power 
— ^Plight to issue Certificate of Registration 
and eligibility classification are administra- 
tive aids — See Constitution of India, Arti- 
cle 19 USSC 7 B (C N 2) 

Sch. VII List I, Item 52 of List III, Item 

33 — In passing Kerala Paddy (Restriction 
on Milling) Order 1967, as a delegate of Cen- 
tral Govt. Kerala Govt, did not exceed its 
authority — It is an Act of the Central 
Govt, and hence no question of any conflict 
between Parliament and State Legislature 
can arise — See Constitution of India, Arti- 
cle 245 Ker 154 D (C N 36) (FB) 

Sch. 7, List II Entry 49 — Constitution- 
al validity — Violates equality clause of the 
Constitution and is ultra vires — Power to 
tax lands and buildings — Cannot be used 
arbitrarily and in a manner inconsistent with 
fundamental rights — See Kerala Buildings 
Tax Act (19 of 1961), S. 4 

SC 378 (C N 74) 


CONTEMPT OF COURTS ACT - (1952) 
(contd.) 

- S. 1 — Writ petition against minis- 
try pending decision — Speech by Chief 
Justice on flag-hoisting day appreciating co- 
operation of Chief Minister in getting High 
Court Tower built — Petition before High 
Court protesting against speech and making 
derogatoi-y remai-ks against High Court 
Judges — Petition held scandalised judges, 
and tended to interfere with due course of 
la\v — Actual interference need not be 
established Orissa 117 C (C N 43) 

S. 1 — Position of journalists in 
matter of contempt of court explained 

Orissa 117 F (C N 43) 
~ — Ss. 1, 5 — Rule for contempt, issue 
of — Contents Orissa 117 H (C N 43) 

— — S. 3 — Disobedience of orders of Court 
■ Knowledge of such order by contemner 
has to be proved beyond all reasonable 
doubt — Benefit of doubt should be given 
to contemner Delhi 137 A (C N 23} 

^S. 3 — Disobedience of orders of Court 

— Action should be taken only when it is 
called for in the interest of justice — Allow- 
ance has to be made for errors of judg- 
ment — Deliberate lapse and contumacious 
conduct ought to be punished 

Delhi 137 B (C N 23) 
^S. 3 — Disobedience of order of Court 

— Action should be taken only when called 
for in the interests of justice — See Con- 
ten, pt of Courts Act (1952), S 1 

Delhi 137 C (C N 23) 

— ^-S. 3 — Practice — Derogatory re- 

marks against certain actions and remarks 
by Chief Justice in a speech on flag-hoist- 
ing ceremony in High Court — Contempt 
proceedings arising out of such remarks for 
scandalising Chief Justice — Chief Justice 
himself member of Bench hearing contempt 


^Sch. 7, List 2, Item 56 — Ker. Act 25 

of 1963 is within the competence of State 
Legislature — See Constitution of India 
Art. 246 Ker 130 A (C N 32) 

Sch. 7, List III, Item 33 — See Consti- 


tution of India, 


Art 245 

Ker 154 D (C N 36) (FB) 


CONTEMPT OF COURTS ACT (12 of 192G) 


S. 1 — Grant of stay of proceeding by 

High Court — Certificate by advocate inti- 
mating stay should ordinarily be accepted 

Pat 151 (C N 39) 


CONTEMPT OF COURTS ACT (32 of 1952) 
Ss. 1 and 3 — Party initiating proceed- 
ings for contempt for the purpose of secur- 
ing the execution of Court’s order for its 
benefit — Such a resort should be discourag- 
ed — Order by Court directing Municupality 
to demolish certain premises — Partial de- 
molition carried out — Contempt proceed- 
ings against Municipality to compel it to 
demolish the whole structure so that the 
tenants of the complainant could be evicted 


Tendency deprecated 

Delhi 137 C (C N 23) 


proceedings — Matters being within kno,w- 
ledge of the Chief Justice, the reasons why 
the Chief Justice took particular course of 
action during flag-hoisting ceremony, have 
to be stated in the judgment itself, in the 
contempt proceedings 

Orissa 117 B (C N 43) 

^Ss. 3 and 5 — Power of committal 

for contempt of court when to be exercised 

Orissa 117 D (C N 43) 

^s. 3, 4 — Representation petitiPn 

containing passages constituting contempt of 
court by scandalising the High Court and 
the judges with a view to diverting due 
course of justice — Advocates signing the 
petition, asserting that it was their duty as 
Advocates to place their client’s cause 
fearlessly before the Court relying on 
Rule 15 of rules framed under Section 49 (c) 
Advocates Act, 1961 — Held that Rule 15 
envisages that Advocate shall fearlessly up- 
hold the lawful interest of his client, befitt- 
ing his status as an officer of court — Rule 
15 is subject to the Preamble of the rules 
and Rules 3 and 4 which state that he shall 
not influence decision of court by illegal or 
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CONTEMPT or COURTS ACT <1952) 
(contd ) 

improper means and that he shall use his 
best efforts to restrain and prevent his 
client from resorting to sharp or unfair pra- 
ctice and that he shall not be a mere mouth- 
piece of his chent — Rules do not alter the 
txjsition of an Advocate who is primarily an 
officer of the Court which cannot override 
his duty to client — The conduct of the 
Advocate signing for the petitioner amount- 
ed to contempt of Court — Advocates Act 
(1961) S 49 (c), Rules under Preamble Rules 
15 3 4 Onssa 117 E (C N 43) 

S 3 — Remarks against Chief Jus 

ticc as administrative head as bringing ad 
mimstration of justice into disrepute — \Vhen 
contempt — Tests indicated 

Onssa 117 1 (C N 43) 

S 4 — Representative petition contam- 

ing passages constituting contempt of court 
by scandalising the High Court and the 
judges with a view to Averting due course 
of justice — Advocate sigmng the petition 
assertmg that it was their duty as Advocates 
to place their dient s cause fearlessly before 
the Court, relying on R 15 of rules framed 
under S 49 (c) Advocates Act 1961 — Held 
thiit R 15 envisages that Advocate shall 
fearlessly uphold the lawful mterest of hts 
client, befitting his status as an officer of 
court — R, 15 IS subject to the Preamble of 
the rules and Br 3 and 4 which state that 
he shall not influence deasion of court by 
illegal or improper means and that he shall 
use his best efforts to restrain and prevent 
his client froln resorting to sharp or unfair 
practice and that he shall not be a mere 
mouthpiece of his client — Rules do not 
alter the position of an Advocate who is pri- 
marily an officer of the Court which cannot 
override his duty to client — The conduct 
of the Advocate signing for the petitioner 
emounted td contempt of Court — See Con- 
tempt of Courts Act (1932) S 3 

Orissa 117 E (C N 43) 

S 4 — Petition contaimng matters 

amountmg to contempt of Court signed by 
senior advocate who was former Advocate 
General — Action wrongly justified on 
grpund of duty towards client — Forgive- 
ness asked for — Advocate directed to pay 
fine of Hs. 100 — Petitioners plea that it 
was the result of misunderstanding and 
asking for forgiveness — Petitioner sen- 
tenced to fine of Rs 300 

Onssa 117 G (C N 43) 

b 4 — Apology and justification 

cannot go together Onssa 117 J (C N 43) 

S 5 — Bias — Contempt proceeding — 

Alleged contsmvt by scandalising Chief Jus 
tice and other Judges of High (^urt — 
Bench hearing proceeding consisting of Chief 
Justice himself — See Constitution of India 
Art. 226 Onssa 117 A (C N 43) 

— S 5 — Power of committal for con- 
tempt of court when to be exercised — S« 
Contempt of Courts Act (1952) S 3 

Onssa 117 D (C N 43) 


CONTRACT ACT (9 of 1872) t 

S 5 — Rule for contempt issue of — 

— Contents — See Contempt of Courts Act 

(1952) S 1 Onssa 117 H (C N 43) 

S 7 — Contract to purchase several 

tons of iron scrap belonging to Government 

— Is concluded on acceptance of purcha- 
sers tender — Condition for payment of 
pnce does not make the contract conditional 

— See Contract Act (1872) S 10 

Bom 163 A (C N 28) 

Ss 10 7 — Contract to purchase several 

tons of iron scrap belonging to Government 

— Contract is concluded on acceptance of 
purchasers tender — Condition for pay- 
ment of price for approximate quantity in 
advance does not make contract conditional 

— Absence of express conditions for pay- 
ment for excess or refund for less quantity 
on actual weighment — Doctnne of implied 
terms can be invoked Bom 163 A (C N 28) 
S 23 — Transfer of motor vehicle per- 
mit without permission of Transport Autho- 
rity — ^Transfer bemg forbidden by law is un- 
lawful under the sertion — See Motor Vehi- 
cles Act (1939) S 59 (1) Raj 155 (C N 33) 
S So — Lease of land — Stipula- 
tions as to time giving an option for rene- 
wal are essence of the contract — Delay on 
part of lessee to apply for renewal due to 
oversight — Lessee not entitled to renewal 

SC 405 (C N 80) 

S 62 — Party to contract transfernng 

its liability to third person — Consent of 
other party to contract is essential 

Cal 238 (C N 43) 
— — S 65 — Restitution — Benefit of Sec- 
tion not available where transfer is illegal 
to the knowledge of parties — See Motor 
Vehicles Act (1939) S 69 (1) 

Raj 155 fC N 33) 
CO-OPERATIVE SOCIETIES 
—BIHAR AND ORISSA CO OPERATIVE 
SOCIETIES ACT (6 of 1935) 

S 40 — Prosecution of secretary of 

Co operative society for offence under Sec- 
tion 409 Penal Code — Prosecution initiated 
by Assistant Registrar of Co-operative Soae 
tie* — Prosecution legal— (Penal Code (1860) 
S 409) , Pat 173 B (C,N46) 

S 40 — Whether office bearer of co- 
operative soaely discharging duty as such. 
IS a public servant (Quaere) — See Penal 
Code (I860) S 21(10) Pat 173 C (C N 46) 


COURT FEES ACT (7 of 1870) 

See under Court fees and Suits Valua- 
tions ' , 

COURT FFES AND SUITS VALUATIONS 
—COURT FEES ACT (7 of 1870) 

Pre — Interpretation of the Act should 

be liberal Delhi 130 B (C N 20) 

- — ^ 11 — Scope — Arbitration Act (1940) 

5 17 — Section 17 does not override pro- 
visions of S 11 of Court-fees Act — Suit for 
dissolution of partnership and rendition 
accounts — Dispute by agreement of parties 
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COURT FEES & SUITS VALUATIONS — 
COURT-FEES ACT (Conld.) 
referred to arbitration — Award made rule 
of Court by decree under S. 17 — , Held 
decree that followed was a decree in a suit, 
that _ put an end to suit, and, therefore, 
provisions of S. 11 of Court-fees Act, appli- 
ed Puni 159 (C N 27) 

S. 13 — Return of plaint for proper 

presentation to competent Court of another 
State — Court-fee purchased in former State 
can lawfully be received in Court in latter 
State Delhi 130 C (C N 20) 

Ss. 26, 27 (b) — Rules under, framed by 

Delhi Government and notified on 29-3- 
1954 are ultra vires its rule-making power 
— Insistence on exclusive use of stamp with 
name of Delhi State printed over it is ille- 
gal Delhi 130 A (C N 20) 

- — S. 27 (b) — Rules under framed by 
Delhi Govt, and notified on 29-3-1954 are 
ultra vires its rule-making power — See 
Court-fees and Suits Valuations — Court 
Fees Act (1870), S. 26 Delhi 130 A (CN20) 


CRIMINAL PROCEDURE CODE (5 of 1898) 

Ss. 5 (1) and (2) and 523 — Expression 

"otherwise dealt with” in S. 5 — Includes 
provisions for disposal of property under 
Chapter 43 of the Code — Seizure of goods 
by Police for contrayention of Kerala Rice 
(Regulation of Movement) Order (1966) — 
Offender produced before Magistrate and 
goods retained for production before Collec- 
tor — Magistrate cannot direct' production 
of goods before him under S. 523 in view of 
Clause 6 of Order (as amended on 22-2- 
1968) : Ker 151 A (C N 35) 

S. 145 — Possession of part of joint 

family property by one member — Not 
proper ground to initiate proceedings under 
S. 145 — (Hindu law — Joint family pro- 
perty) ( Andh Pra 150 (C N 48) 

S. 145 — Magistrate’s jurisdiction — 

Foundation of — Nature of enquiry is quasi 
Civil — Right of parties 

Mys 160 (C N 30) 
S. 173 — Letter to Police alleging cer- 
tain cognizable offences — F. I. R. regis- 
tered on the basis of the letter and investi- 
gation started — Informant filing complaint 
before Magistrate against the same persons 
making the same allegations — Police Re- 
port filed under S. 173 stating that the al- 
legations were false — Charge-sheet sub- 
mitted by police > against Informant under 
\ Ss. 408, 467. 474. 193, 385, 109, 211 and 182 
Penal Code — Prosecution for offences 
under Ss. 182, 211 and 193 could not con- 
tinue for non-compliance of S. 195(l)(b) 
Cri. P. C. — Quashing of entire prosecution 
case held illegal — There could be no ob- 
jection to the continuance pf proceedings 
relating to the non- cognizable offences 
under the other sections — See Criminal 
P. C. (1898), S. 207A SC 355 B (CiN 70) 


CRIMINAL P. C. (Contd.) 

— S. 173 — Magistrate not agreeing with 
final report — Ordering fresh charge-sheet 
after re-investigation by the Magistrate — 
Prosecution on fresh charge-sheet is illegal 
— See Criminal P. C. (1898), S. 190(l)(c) 

All 241 A (C N 49) 

S. 173(3) — Order of Commissioner of 

Police in Madras under S. 173 referring 
complaint as mistake of fact — Will not bar 
same complaint being filed before a Magis- 
trate having jurisdiction, nor its entertain- 
ment by such Magistrate amount to abuse of 
process — See Criminal P. C. (1898) S. 190 
(l)(a) Mad 177 (C N 39) 

— Ss. 190(l)(a), 173 — Order of Commis- 
sioner of Police, in Madras under S. 173 re- 
ferring complaint as mistake of fact — Sub- 
sequent entertainment of same complaint by 
Magistrate under S. 190(1) (a), not barred, 
nor abuse of process — Madras City Police 
Act (3 of 1888). S. 7 Mad 177 (C N 39) 

Submission of 

Magistrate not 


-Ss. 190(l)(c) and 173 
final report by Police 


agreeing with it — Ordering submission of 
fresh charge-sheet after re-inVestigation — 
Prosecution on fresh charge-sheet is illegal 

All 241 A (C N 49) 

Ss. 190(l)(c), 192 — Transfer of case 

from one Magistrate to another — Previous 


Magistrate found to have committed illega- 
lity in prosecuting case — Dismissal of case 
on that ground by second Magistrate is valid 

All 241 B (C N 49) 

S. 192 — Previous Magistrate found ‘to 

have committed illegality in prosecuting 
case — Transfer to another Magistrate — 
Dismissal of case on the same ground by 
second Magistrate is valid — See Criminal 
P. C. (1898), S. 190(l)(c) 


All 241 B (C N 49) 

S. 195 — See Criminal P. C. (1898) 

S. 207A SC 355 B (C N 70) 

S. 195 (l)(b) and (l)fa) — F. I. R. alleg- 
ing certain cognizable offences — Informant 
filing complaint before Magistrate making 
same allegations — Allegations found to be 
false by Police — Magistrate cannot take 
cognizance of offences under Ss. 182, 211 
and 193 Penal Code — Penal Code (1860), 


Ss. 182, 211, 193. AIR 1928 All 765, Overrul- 
ed SC 355 A (C N 70) 

S. 205 — Personal appearance of the ac- 
cused dispensed with — Examination of 
pleader in place of accused is not a sufficient 
compliance — Except where the accused is 
a company or the juridical person accused 
alone has got to be examined — See Crimi- 
nal P. C. (1898), S. 342 SC 381 A (C N 75) 

Ss 207-A, 173 and 195 — Penal Code 

(1860), Ss. 211, 182 — Letter to Police alleg- 
ing certain cognizable offences — F. I. _R. 
registered on the basis of the letter and in- 
vestigation started — Informant filing com- 
plaint before Magistrate against the same per- 
sons making the same allegations — Police 
Report filed under S. 173 stating that the 
allegations were false — Charge-.sheet sub- 
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CRIMINAL P C (Contd ) • 
mitted by police against Informant under 
Ss 408 467 474 193 385 109 211 and 18’ 
Penal Code — Prosecution for offences 
under Ss 182 211 and 193 could not con 
tinue for non compliance of S 195 (l)(b) 
Cn P C ’ Quashing of entire prosecution 
case held illegal — There could be no objec 
Uon to the continuance of proceeding relot 
ing to the non cognizable offences under 
the other sections C R No 34 M of 1*H>5 
D- 4 2 1966 (Punj) Pev’crscd 

SC 355 B (C N 70) 

• — S 233 — Absence of mention of S 34 
IPC in the charge — Effect — See Penal 
Code (1860) S 34 Orissa lOa D (C N 38) 
— — Ss. 342 205 and 540 A — Personal ap 
pearance of the accused dispensed with — 
Eiammation of pleader in place of accused 
is not a sufficient compliance — Except 
where the accused is a Companv or the 
iuridical person accused alone has got to be 
examined AIR 1962 Cal 203 (FB) Overruled 
SC 3S1 A (C N 75) 
r — S 342 — Mere non examination or de- 
fective examination of accused is not a 
ground for interference unless premdice is 
established — See Cnminsl P C (1898) 
S 537 SC 381 B (C N 75) 

— -S 367 — Confessional statement — Ac 
ceptance of inculpatory portion atone » 
Permissibility — Inculpatory portion can 
be accepted if the exculpatory portion is 
found to be inhetenily improbable— Charge 
for murder — Confessional statement to 
Muhhiya of village — Exculpatory portion 
found to be not only mherenlly improbable 
but contradicted by the statement of ac- 
cused under S 342 Criminal P C — Ac 
ceptance of inculpatory portion andconvic 
tion based thereon held was valid — See 
Evidence Act (1872) S 3 

SC 422 (C N 83) 
— — S 397 (1) — “ Conviction of accused in 
two separate trials — Sentence in subse 
Quent tnal can be ordered to run concur- 
rently with previous one AIR 1925 Lah 334 
Dissented from Delhi 133 <C N 21) 

S' e'JT laabea' 6y S’ and* A* Act 'SF oi* 

1957) — Reference to High Court — Condi 
tions under which a tnal magistrate can 
make a reference explained 
‘ J & K 60 (C N 14) 

Ss 435 439 — Revision relief is nol a 

matter of mere faima]it> — High Court 
does not sit in revision as Court of appeal 
to appreciate evidence — Concurrent find 
Ing that applicant defamed the complainant 
Revision petition is liable to be rejected 
in limine — {Penal Code (I860) S 499) ' 

Goa 52 (C N 14) 
— S 439 — Revision relief Is not a mat 
ter of mere formality — High Court does 
not sit in revision as a Court of appeal to 
appreciate evidence — See Criminal P C 
(1893) S 435 Goa 52 (C N 14) 

S. 488 — Neglect or refusal ~ Hus^nd 
always ready to maintain wife and son if 
they resided with him — Wife however in 


CRIMINAL r C (Cohfd) •' 1 H I ! ' 

sisting husband to stayl *<vith h^r'in^het 
father s house — No other allegations such 
as cruelty ill treatment made Mainten 
ance for wife and son awarded ■ — Altemati 
vely husband directed to stay with wife in 
her parent s house and to maintain them ac 
cording to the desire of wife — Award of 
maintenance to wnfe and alternative direc- 
tion illegal — Son however entitled to 
maintenance — (Hindu Law — Maintenance) 
Onssa 112 (C N 40) 
S 517 — Order of return of seized pro- 
perty — See Criminal Procedure Code (5 of 
1898) S 520 SC 401 A (C N 79} 

Ss 517 and 520 — Banic receiving cur 

rency notes in ordinary course of its busi 
ness without suspicion of the notes being 
involved in commission of an offence — 
Seizure of notes bv police dunng investiga 
ticn of offence — Direction of High Court to 
hand over notes to person from whom ac 
cused had received them held illegal — 
B<tnk had a right to possess the notes vvitli 
in Section 517 — Cn Misc Case No 135 of 
1962 D/ 5 4 1963 (M P) Reversed 

SC 401 B (C N 79) 
— -Ss 520 and 517 — Ordef of return of 
seizM propertV'— Opportunity ‘ ' of 'beini( 
heard to aggrieved party must be given be- 
fore passing such order — Cn Misc Case 
No 135 of 1962 D/ 5 4 1063 (M P) 
Reversed SC 401 A (C N 79} 

S 52(J— Bank receiving currency notes 

In ordinary course of its business without 
suspicion of the notes being involved in 
commission of an offence — See Criminal 
Procedure C^e (5 of 1898) S 517 

SC 401 B (C N 79) 

S 523 — Seizure of goods by Police for 

contravention of Kerala Rice (Regulation of 
Movement) Order 1966 — Goods retained 
for production before Collector and offender 
produced before Magistrate — Magistrate 
cannot direct production of goods before 
him under the section in view of Cl 6 of 
the Order (as amended on 22 2 C8) — See 
Criminal P C (1898) S 5(1) 

Afei- I’A A iCT ^ JU)' 

S 526 — Reasonable apprehension — • 

Depends on peculiar incidents and arcum 
stances of each case Delhi 150 A (C N 26) 

S 526 — Words used and opimons ex 

pressed by Magistrate — IVhen do not cause 
reasonable apprehension 

Delhi 150 B (C N 26) 

S 526 — ■ Object of — Duty of court 

Cases should not be transferred lightly 

Delhi 150 C (C N 2C1, 
— S 528 (8) — On first intimation that ac- 
cmed desires to apply for transfer of the case 
the Itlagistrate mu«t adjourn case for such 
period as would afford sufficient tune tot 
transfer application to be made and an order 
to be obtained thereon — Fifteen dass i 
ordinarily considered as reasonable time 
High Court Rules and Orders ~ Delhi H sh 
Court Rules and Orders VoL III Chao 26 A 
Pars' 12 ‘ Delhi 150 D (C N 26} 
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CRIi\IINAL> P. C. (Contd.); ' 

— Ss 537 and 342 — Mere non-examina- 
tion or defective examination of accused is 
not a ground for interference unless prefu- 
dice is established . — (Examination of 
pleader) SC 1 381 B (C N 75) 

S. 537 — Absence of mention of S. 34 

I. P. C. 'in charge — Effect — See Penal 
Code (1860), S. 34 Orissa 105 D (C N 38) 

S.' 540 A — Personal appearance of the 

accused dispensed -with — Examination of 
pleader in place of accused is not a suffi- 
cient compliance ' — Except where the ac- 
cused is a company or the iuridical person 
accused alone has got to be examined ■ — 
See Criminal P. C. (1898), S. 342 ^ 

" ' ' ' SC 381 A (C N 75) 

— S. 549 — Rules .under (S. R. O. 709 
dared 17-4-1952), Rules 3, 5 — Applicability 
— Rules not attracted merely because police 
had ^ started investigation in an offence 
under Army Act — (Army Act (1950) Section 
125) ' SC 414 B (C N 82) 

DEBT LAWS 

— U.'P. ENCUMBERED ESTATES ACT (2.5 
OF 1934) 

S. ,19(2) — Sale of property fraudulently 

shown as belonging to one person — Creditor 
of true owner can claim it as his ovm in 
collateral proceedings — See Debt Laws — 
U. P. Encumbered Estates Act (25 of 1934), 
S. 47 All 220 (C N 46) (FB) 

Ss. 47, 19 (2) — Property fraudulently 

shown as property of one person, and sold 
in auction — Creditor of true owner,- who 
is not party to sale proceedings can claim 
it as Ws own in collateral proceedings — 
AIR 1947 All 188, Overruled i 

All 220 (C N 46) (FB) 


DEFENCE OF INDIA ACT (35 OF 1939) 

^S. 19 (1) (g) and (e) and Rules under 

Section — Interpretation of — Operative 
portion of Cl. (1) (e) of the section excludes 
application of other laws to "arbitrations’ 
under the section — Exclusion is not con- 
fined to only provisions relating to actual 
assessment of amount of compensation. — 
"Law for the time being in force”, indicate 
indefinite future and not only law in force 
at time of passing of the Act — Section 19 
and rules thereunder form a complete code 
for determining compensadon by arbitra- 
tion under^S. 19 ,and no other law _was to 
affect these prowsions — Arbitration Act 
(1940) falls within the, expression and does 
not apply to award made under S. 19 
Section 14 of Arbitration Act being incon- 
sistent with provisions of 'S. ’19, does not 
apply to award under S. 19,>by reason ch 
exception in S. 46, Arbitration Act — Aw^'d 
under S, 19 cannot be set aside under_ Arbi- 
tration Act — Court has no jurisdiction to 
entertain application under S. 14 (2). Arbi- 
tration Act in respect . of an award under 


DEFENCE OF INDIA ACT (Contd.) ■ . J 
S. , 19 — Arbitration Act (1940), Ss. 14(2), 
46, 17 - Bom 151 (C N 27) 

DELHI DEVELOPMENT ACT (61 OF 1957) 
— — S. 14 — Permission for erection of 
building or execution of work — When can 
be refused — Mere preparation of Master 
Plan under Development Act — Plan not 
indicating any particular and definite use of 
any land' ■ — Permission cannot be refused 
on ground of contravention of S. 14 — See 
Murucipalities — Delhi Municipal Corpora- 
tioa Act (66 of 1957), S. 336 (2) (a) 

SC 386 (C N 76) 

DELHI HIGH COURT ACT (26 OF 1966) 

S. 7 — Scope and object — Section does 

not exclude applicability of law in force 
with respect to practice and procedure 'in 
Courts subordinate to Delhi High Court ' ^ 
Delhi 142 B (C N 24) 
DELHI HIGH. COURT RULES AND 
ORDERS 

See under High Court Rules and Orders. 
DELHI MUNICIPAL CORPORATION ACT 
(66 of 1967) 

See Under Municipalities. 

DELHI MUNICIPAL CORPORATION 
(VALIDATION OF ELECTRICITY TAX) 
ACT (35 of. 1966) f 

See under Municipalities. . 


DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT (44 of 
1954) 

Ss. 12 and 13 — Provisions of S. 12 

are not dependent on provisions of S. 13 

Andh Pra 158 C (C N 51) 
S. 12 — Acquisition of property declar- 
ed to be evacuee without payment of com- 
pensation — Act if violates Art. 31(2) of 
Constitution Andh Pin 158 D (C N 51) 
S. 12 — Acquisition of evacuee pro- 
perty without compensation — Section not 
hit by Article 19(l)(f) of Constitution 

Andh Pra 158 E (C N 51) 

S. 13 — Provisions of S. 12 are not 

dependent on provisions of S. 13 — See Dis- 
placed Persons (Compensation and Rehabi- 
litation) Act (1954), S.’ 12 

' ' Andh Pra 158 C (C N 51) 

EASEMENTS ’ACT (5 of 1882) , 

S. 52 — No interest in .properly passed 

to occupier — Occupier is licensee and not 
lessee — See T. P. Act (1882), S. 105 
■ ' All 248 K. (C N 52) 

ELECTRICITY ACT (9 ' of 1910) 

S. 4 — Revocation or amendment of 

license — r Left to subjective satisfaction of 
State Government — Action is_ adrninislra- 
tive and not judicial or quasi-judicial — 
Grounds of, revocation of license under S, - 
(l)(a) cannot be reviewed by Court — (Con- 
stitution, of India,. Art. 226) > 

Assam 55 A (C N 13) 


S. 4(1) and (3) — Notice to show cause 

why petitioner’s license should not be re- 
voked — Cause shown by petitioner con- 
taining sufficient material on which Gov- 
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ELECTRICrri ACT (Contd ) ‘ 

ernment could form Jts opinion to revol o 
license — Order of cancellation of Jicensc 
xjider S 4(1) passed without Giving per 
sonal hearing or time to produce documen s 
m support of objections — There is sufficient 
compliance with S 4(3) — No violation of 
pnnciples of natural justice — (Constitution 
of India. Art 226) Assam 5o B (C N IJ) 
EMPLOYEES STATE INSURANCE ACT 
(34 of 1948) 

S 2 (12) — Factory — In ease of a 

tannery mere use of power for pumping 
water cannot be described as use of power 
m manufacturing process so as to attravt 
defiri ion of factory — AIR 1961 Mad 7 
Overruled — Question whether manufac- 
lunng process is cameo on with aid of 
power IS one of inference from facts — 
Helo tanneries in question did not come 
wthin defimtion of factory 

Mad dV 4 .<r.N Ti.l 

S 2 (12) — Word Premises — Mean 

ina of — Includes precincts — Sepa 
ration of place where 20 persons are em 
ployed from location of power plant bv 
boundary walls — Establishment is ne%e 
thele^i factory 

/ Mad 155 B (C N 3i>) 

ESSENTIAL COMMODITIEJs ACT (10 of 
195a) 

— S 3 (2) (a) and (d) — Keralar Paddv' 
(Restriction on Milling) Order (196") Pre 
-- Object — 0*der falling only under 5 3 
(2)(a) and not S 3(2)(d) of the Act — ^o 
pnor concurrence of Central Government 
— Order held invalid 

Ker 154 E (C N 36) (FB) 
— S 3(2)(c) — Svrap hoops held by 
Rei.ional Director Muustry of Food — • 
Fixation of its selling price by Iron & Steel 
Controller at much higher rate than con 
trolled pnee is valid and does not violate 
the provisions of the Essential Commodities 
Act 19->5 — See Iron and Steel Control 
Order (1956) Cl 27(2) proviso 

Bom 163 C (C N 28) 

S 3(6) and (5)fo) — Kerala Paddy (Res 

tnction on Milling) Order 1967 — Order 
passed by State GovBTiraent under delegat 
ed po^^e^s — Orders not laid before both 
Houses of Parliament, at any time after it 
v.as made — Effect — Violation of S 5 (t>) 
does not render the order invalid — But it 
cannot be said that S 3 (6) is not applicable 
to an order passed by any authority in ote» 
cise of power under S 5fb) of the Act 

Ker 154 B (C N 36) (TB) 

S 5 — Kerala Paddy (Re'tnction on 

Milling) Order 1967 issued by the State 
Govt as a delegate of the Central Govt em 
powered by S 5 of the Act is an act of the 
Central Govt — No question of conflict be 
tween Parliament and State Legislature can 
arise in the circumstances — See (^nstilu 
hen of India Art 245 

^ Ker 154 D (C N 36) RB) 

S 5(b) — Order passed by State Go/ 

ernment under delegated po^vel•s — Ordn 
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ESSENTIAL COMMODITICS ACT (Contd I 


not laid before both Houses of Parliament, 
at any time a'ter it was made — Effect — 
See Essential Commodities Act {195o) S 3 
(6) Ker 154 B (C N 36) (FO) 

— Ss 6A to CD (as amended by Act 25 of 
I960) — Kerala Rice (Regulation of Move 
ment) Order (1966) (after its amendment on 
22 2 19b8) Clause 6 — Interpretation of 
Clause 6 of Order read with S 6 of Act 

Ker 151 B (C N 35) 
S 6C (2) (as amended by Act 25 of 1966) 

— Magistrate has power to pass an order of 
forfeiture of seized commodity even when 
he acquits the accused person — See Essential 
(Ommodities Act (1955) (as amended by Act 
2o of 1966) S. 7 I Ker 151 C (C N 3d) 

7 and 6C (2) (as amended by Act 

*>5 of 1966) — Magistrate has the power ti 
pass an order of forfeiture even in a case 
Jiihere he acquits the accused person — The 
•seized commodity is to be returned or it‘ 
cnee paid by collector only if no order of 
forfeiture is passed by Magistrate 

Ker 151 C (C N So) 
— Ss 7 and 8 — Inter Zonal Wheat and 
Wheat Products (Movement Control) Order 
1964 Ss 6 3 and 4 — Offence under'— At 
tempt to commit is equally an offence — 
Preparation and attempt — Distinguished 
1962(1) Cri LJ 830 Diss — Penal Cede 
(1860) S 511 Madh Pra 96 (C N SO) 

S 8 — Offence under — Attempt to 

commit IS equally an offence — See Essen 
tial Comm^ities Act (1955) S 7 

Madh Pra 96 (C N 30) 
ESTATE DUTY ACT (34 ol 1953) 

— S 17 — Applicabihtv of 

Madh Pra 82 B (C N 2") 

S 17 — Estate Duty (Controlled Com 

panics) Rules (10b3) R ll’— Purpose of the 
rule Is to give relief from double charg- 
of estate duty 

, Madh ^ra 82 C ,(C N 2’’\ 

Ss 17(l)(2) 20 (1) — Estate Duty (Con 

trolled Companies) Rules (I9o3) R 11 (3) 
(b) and (9) (b) — Deceased Managing Direc 
tor getting remuneration but no dividend 

— Remuneration received by him in ex 
cess has to be treated as share benefit under 
R 11 (9) (b) for purposes of B. 11 (3) — 
Value of shares has to be deducted in dete 
mining slice under S 17 (2) 

Madh Pra 82 A (C N 2") 

S 20(1' — Deceased a Managing DireC 

tor of Company holding shares in it - 
Determination of slice of the Company s 
assets passing on death under S 17(2) — 
Value of shares has to be deducted — See 
Estate Duty Act (19d3) S 17 (1)(2) 

Madh Pra 82 A (C N 27) 
ESTATE DUTl (CONTROLLED COM 
PANIES) RULES 19a3 
— — R 11(3) (b) — Deceased Managing 

Director getting remuneration but no divi 
derd On shares — Remuneration received by 
hlm^n excess has to be treated as share 
beiefit under R 11(9) (a) for purposes o* 
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ESTATE DUTY (CONTROLLED COM- 
^-PANIES RULES (contd.) 

R. 11(3) ' — See Estate Duty Act (1953), 

S. 17 (1) (2) Madh Pra 82 A (C N 27) 

R. 11(9) (b) — Share benefit under — 

Determination —See Estate Duty Act (1953). 
S. 17 (1) (2) Madh Pra 82 A (C N 27) 

EVIDENCE ACT (1 of 1872) 

S s. 3 and 24 — Confessional statement 
— Acceptance of inculpatory portion alone 

— Peimissibility — Inculpatory portion can 
be accepted if the exculpatory portion -is 
found ■ to be inherently improbable — 
Charge for murder — Confessional state- 
ment to Mukhiya of village — Exculpatory 
portion found to be not only inherently im- 
probable but contradicted by the statement 
of accused under S. 342, Criminal P. C. 

— Acceptance of inculpatory portion and 
conviction based thereon, held, was valid 

‘ • SC 422 (C N 83) 

S. 3 — Discrepancies and contradictions 

— One witness stating that motor cycle 
which knocked the deceased was black in 
colour — Another witness stating that It 
was of chocolate colour — Similarly, one 
stating that there was heavy traffic on road 

— Another stating that there was no heavy 
traffic — Contradiction because one spoke 
relating to time of accident while the other 
spoke of time immediately after accident 
when there is naturally crowd gathered 

— Evidence held could not be ignored as 
contradictory > - , Mad 180 B (C N 40) 


■ S. 5 — Appeal to Supreme Court — 

Finding of fact and appreciation of evidence 
— Practice — See Representation of the 
People Act (1951). S. 116A 

SC 395 B (C N 78) 
Ss. 21, 31 and 115 — In income-tax as- 
sessment proceedings against predecessor of 
defendant in present suit, the predecessor 
and the defendant alleging that properties 
belonged to society registered under Socie- 
ties Registration Act — This admission is 
binding on defendant in present suit against 
him and can be taken as evidence of fact 
that the society was duly registered under 
Societies Registration Act, which fact is 
denied by defendant in the present suit 

All 248 D (C N 52) 


S. 24 — Confessional statement — Ac- 
ceptance of inculpatory portion alone — 
Permissibility ■ — Inculpatory portion can be 
accepted if the exculpatory portion is found 
to be inherently improbable — Charge for 
murder — Confessional statement to Mukhi- 
ya of village — Exculpatory portion found 
to be not only inherently improbable but 
contradicted by the statement of accused 
under S. 342 Criminal P. C. — Acceptance 
c£ inculpatory portion and conviction bas- 
ed thereon, held, was valid — See Evidence 
-^ct (1872), S. 3 SC 422 (C N 83) 

S. 31 — Admission by predecessor of 

defendant — Admissibility — See Evi- 
dence Act (1872). S. 21 

All 248 D (C N 52) 


EVIDENCE ACT (Contd.) . . ' i 

Ss. 34, 114, Illus_. (f) — Entries in pro- 

ppty register of society showing properties 
gifted to the society — That the entries were 
made not immediately but after some tinie 
will not by itself make the document inad- 
missible in evidence to show what properties 
were gifted All 248 J (C N 52) 

S. 45 — Adulterated tea — Report oi 

Public Analyst and certificate of Director — 
Value of and binding nature on Courts — 
See Prevention of Food Adulteration Act 
(1954), S. 13 Ker 146 (C N 33) 

Ss. 101-104 — Petition for restitution of 

conjugal rights — Burden of proving the 
conditions in S. 9(1) of the Hindu Marriage 
Act is on the petitioner — See Hindu Mar- 
riage Act (1955), S. 9 

Punj 139 (C N 23) 

Ss. 101 to 104 — Insanity plea by ac- 
cused — Onus to prove insanity is on ac- 
cused — Any insanity recognised by medi- 
cal science is not legal insanity — Penal 
Code (1860), S. 84 

Orissa 102 (C N 37) 

S. 114 — Consignment of mangoes 

reaching destination 2 days late than rea- 
sonable time — Delay of 2 days not being 
unreasonable, no presumption that damage 
was dile to delay of 2 days can be drawn — 
See Railways Act (1890), S. 74C (3) 

Orissa 100 A (C N 36) 

S. ] 14 Ulus (e) — Registration of society 

under Societies Registration Act — Pre- 
.sumption — See Societies Registration Act 
(1860), S. 1 All 248 C (C N 52) 

S. 114, illus. (f) — Entries in property 

register of society, not made immediately — 
Admissibility of entries — See Evidence 
Act (1872), S. 34 All 248 J;(C N 52) 

S. 115 — Admission by predecessor of 

defendant in a previous suit — Is binding 
on defendant in present suit — See Evi- 
dence Act (1872), S. 21 

All 248 D (C N 52) 

S. 115 — Estoppel — Assam Panchayat 

Act (24 of 1959), Section 3(1) and (2), Pro- 
visos — Gaon Sabha created by State Gov- 
ernment recommending creation of another, 
Gaon Sabha out of its area — Is estopped^ 
from challenging creation thereof by State 
Government " * 

Assam 61 C (C N 14) 

S. 116 — Contractual relation of land- 
lord and tenant — Defendant inducted into 
possession of suit property by plaintiff 
No question of impleading third party set-' 
ting up title to suit property can arise — 
Civil P. C. (19081 O. 1, R. 10(2) 

Raj 131 B (C N 29)' 

S. 118 — Competency of witness to give 

evidence — Child witness — Evidence of 
— Court should accept it with caution and 
should require substantial corroboration 
before acting upon it 

Orissa 105 B (C N SS)' 
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EMDENCE ACT (Conld ) 

S 118 — Child witness — Duty of 

Court — Omission to administer oath or to 
ittach certificate as required by S 5 ol 
Oaths Act does rot affect admissibility of 
his evidence b/ virtue of S 13 of Oaths 
Act — See Oaths Act (1873) S 5 

Orissa 10a A (C N 38) 
- — S 145 — Recall of witness for cross 
exammation — Statement — Meamng of — 
Statement not fully recorded or recorded in 
form of memorandum falls wthin ambit of 
'ection Andh Pra 148 (C N 4“') 


FACTORIES ACT (63 of 1018) 

S 2 (k) fii) — Tannery merely usinj’ 

pov.er for pumping water — Cannot be dc 
scribed as using power for manufactunng 
process so as to attract definition of factory 
— See Employees State Insurance Act 
(1948) S 2(12) Mad 155 A (C N 30) 

FOREST ACT (16 of 1027) 

S 2(b) — Forest produce — Mone\ 

claimed b> Government from forest contrac 
tor is price of forest produce — • See Fore»t 
Act (1927) S S'* 

J LK 52 B (C N 13) 

— Ss 52 and 2 (b) — Forest produce — 
Removal and conversion of timber from 
trees marked for felling — Right given to 
contractor — Money claimed by ^ve n 
ment from the contractor is the pnee of 
forest produce J K 5** B (C N 13) 

S 52 — Validity — Provisions of Sec 

52 and Sections 90 and 91 of J and K 
Land Revenue Act do not violate Article 14 
cl the Constitution and are valid 

J «. K S2 C (C N 13) 
rUND\'MENTAL RULES 

B 57 — Granting leave is purely in 

the discretion of the granting authontv — 
No Government servant is entitled to clami 
it as a matter of right 

Manipur 36 B (C N li) 
GENERAL CLAUSES ACT (10 of 1897) 

— — S 21 — Appbcability — See Iron and 
Steel Control Order (1956) Cl 27(1) 
proviso Bom 163 J (C N 28) 

GO\ DAMAN AND DIU (LA1\S) REGL 
LATION (12 of 1962) 

S 4(2) (d) — Scope — Clause applies 

onlv to such Investigations that were pend 
ing when the Regulation came into force — 
Investigations commenang after Regula 
tion came into force have to be under Cn 
minal P C (1898) even if offence has been 
committed prior to the coming into force 
of Regulation — Lt Governors orfer D 
6-11-63 directing investigations m ration 
to offences committed prior to Criminal P 
C. being made applicable according to law 
m force in the ternton held was ultra 
Goa 56 (C N 17) 


GOA PORTABIA NO 7012 

^Art 17 — Constitutionality of — See 

Constitution of India Arts 19(l)(g) 19(6) 
Goa 61 A (C N 18) 

Art 17 — Povvers of Health Authorities 

^ See Constitution of India Art 226 

Goa 61 B (C N IC) 
GO^Er^'MENT AIDED PRIVATE SCHOOL 
TEACHERS (DISCIPLINE PUNISH 
MENT AND APPEAL) RULES (29 j 9) 
See under Civil Services. 

HIGH COURT RULES AND ORDERS 
•—ALLAHABAD HIGH COURT RULLo 

Chap XI R 9 — Registrar cannot admit 

appeal— Order for admission is done by the 
Court — Limitation for filing cross objec 
lion runs from the date of admission bj 
the Court— Civil P C (1903) O 41 R 22 

All 248 A (C N 52) 
—DELHI HIGH COURT RULES AND 
ORDERS 


• Vol HI Chap 26 A Para 12 — Trans 

fer of case — Application for by accused — 
Magistrate mu't adjourn case for such 
period as would afford sufficient time for 
transfer application to be made and obtain 
in® order thereon — See Criminal P C 
(1898) S 528 (8) 

Delhi 150 D (C N 20) 


HINDU ADOPTIONS AND MAINTLN 
ASCE ACT (78 of 19a6) 

• $ 19— Maintenance deed creating life 

Interest In favour of widowed daughter ii 
) w — Death of father in Jaw — Suit for 
partition and possession of her share by wi 
dowed daughter in law — MamtainabiUt> 
— See Hindu Succession Act (1956) S 6 

Mad 187 A (C N 4'*) 

HINDU LAW 

■ Dayabhaga School — Father — Aliena 

fion — Fa her has absolute power to ois 
po e of not only hts own properties but also 
even his ancestral properties during his life 
tune Manipur 33 B (C N 13) 

Gilts — See Hindu Succession Act 

(J956) S 6 Mad 187 A (C N 42) 

Joint family property — Possession of 

portion of by member — Not proper ground 
for in listing proceedings under S 145 Cr 
® C — See Criminal P C. (1899) S 145 
Andh Pra 150 (C N 48j 

^Maintenance — Neglect or refusal — 

Husband alwaj s ready to maintain wife and 
son if they resided with him — Wife hov 
ever insisting husband to stay with her in 
her fathers house — No other allegations 
such as cruelty ill treatment made — Main 
tenance for wife and son awarded — Alfe 
natively husband directed to stay with wife 
in her parent s house and to maintain them 
according to the desire of wife — Awa d 
cf ma ntenance to wife and alternative 
dir ebon illegal — Son however entitled 
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HINDU LAW (Contd.) 
to maintain — See Criminal P. C. (1898) 
S. 488 _ _ Orissa 112 (C N 40) 

rPartition — Widowed daughter-in-law 

— Suit for — Maintainability — See Hindu 
Succession Act (1956), S. 6 

Mad 187 A (C N 42) 

Religious Endowment — Concept and 

early history of religious trusts — See Reli- 
gious and Charitable Endowments 

All 248 L (C N 52) 

Religious Endowment — Gift to idol, an 

impersonal deity — Validity — See T. ?. 
Act (1882), S. 122 

All 248 M (C N 521 

Religious Endowonent — Dedication — 

See T. P. Act (1882), S. 122 

All 248 N (C N 52) 
HINDU MARRIAGE ACT (25 of 1955) 

S. 9 — Petition by husband for resti- 
tution of conjugal rights — Burden of proof 

— Expression "without reasonable excuse” 

— Meaning of Punj 139 (C N 23) 

HINDU SUCCESSION ACT (30 of 1956) 
^Preamble — Interpretation of the pro- 
visions — (Civil P. C. (1908), Preamble — 
Interpretation of Statutes) 

Mad 187 B (C N 42) 

■; Ss. 6 and 8 — Maintenance deed creat- 

ing life interest in favour of widowed 
daughter-in-law — Death of father-in-law 

— Suit by daughter-in-law for partition and 
•4 possession of share — Father-in-law’s in- 
terest will devolve by way of succession 
and not by way of survivorship — Items 
given under maintenance deed need not be 
included in suit property — (Hindu Law — 
Partition) — (Hindu Women’s Rights to 
Property Act (1937), S. 3) — (Hindu Adop- 
tions and Maintenance Act (1956), S. 19) — 
(Hindu Law — Gifts) 

Mad 187 A (C N 42) 

S. 7(2) — Applicability — Hindu family, 

governed by Aliyasanthana law — Suit for 
partition — See Madras Aliyasanthana Act 
(9 of 1949). S. 36 (5) 

Mys 175 A (C N 35) 

S. 7(2) — Repugnancy between Central 

and State Act — When arises — See Con- 
stitution of India, Art. 254 

’ Mys 175 B^(C N 35) 

S. 7(2) — Partition — Difference in 

devolution of shares — Anomaly — Remedy 

— See Madras Aliyasanthana Act (19491 

S. 36(5) Mys 175 C (C N 35) 

^ S. 8 — Maintenance deed creating life 

interest in favour of widowed daughter-in- 
law by father-in-law — Death of father-in- 

\ law — Suit by daughter-in-law for parti- 
.■Uion and possession of her share in the pro- 
perty — Property would devolve by _ way 
of succession and not by way of survivor- 
ship — See Hindu Succession Act (1956). 
S. 6 Mad 187 A (C N 42) 

HINDU WOMEN’S RIGHTS TO PRO- 
PERTY ACT (18 of 1937) 

yS. 3 — Widowed daughter-in-law -y* 

Maintenance deed creating life interest in 


HINDU WORIEN’S RIGHTS TO PRO- 
PERTY ACT (Coatd.) 
certain properties passed by father-in-law 
— Death of father-in-law — Succession — 
See Hindu Succession Act (1956), S. 6 

Mad 187 A (C N 42) 

HOUSES AND RENTS 
—MYSORE RENT CONTROL ACT (22 of 

Pre — Scheme and object of the Act — 

See Houses and Rents — Mysore Rent Con- 
trol Act (1961), S. 4(2)(1) 

Mys 162 (C N 31) (FB) 

Ss. 4(2) and (1), 6, 8 and Pre. — Mysore 

Rent Control Rules (1961), R. 3(ii) — 
Scheme and object of the’Act — Restriction 
imposed under S. 4 (2) whether absolute — 
Stage at which Controller can consider the 
cause shown by landlord regarding re- 
quirement of accommodation for self occu- 
pation — R. 3(ii) held not repugnant to 
S. 4(2) Mys 162 (C N 31) (FB) 

S. 6 — Restriction imposed under S. 

4(2), whether absolute — See Houses and 
Rents — Mysore Rent Control Act (1961), 
S. 4(2) Mys 162 (C N 31) (FB) 

S. 8 — Restriction imposed under S. 

4(2) whether absolute — See Houses and 
Rents — Mysore Rent Control Act (1961), 
S. 4(2) & (1) 

Mys 162 (C N 31) (FB) 

—MYSORE RENT CONTROL RULES (1961) 

^R. 3(ii) — Rule is not repugnant to 

S. 4(2) — See Houses and Rents — Mysore 
Rent Control Act (1961), S. 4(2) (1) 

Mys 162 (C N 31) (FB) 


INCOME-TAX ACT (11 of 1922) 

— ^S. 2 (11) (i) (a) — Account in respect of 
income from undisclosed source — No ac- 
counts maintained — No option under S. 2 
(11) (i) (a) exercised — Such income to be 
assessed on basis of financial year being 
previous year — Position under new Act is 
the same — Income-tax Act (1961), S. 68 

SC 351 A (C N 69) 

S. 2(6A) — Dividend paid in form o! 

shares of a limited company — Valuation oi 
shares cannot be made by adopting market 
rate, and the quantum of dividend cannot 
be determined at a rate higher than rate at 
which dividend was declared, especially 
vhen there is no attempt to defraud reve- 
nue Cal 236 (C N 42) 

Ss. 2(6C) and 4 — 'Client’s money’ with 

solicitor not income — Solicitors hold money 
as trustee — English Common Law princi- 
ples to govern their relationship — (Trusts 
Act (1882), S. 88 — Itloney left with solici- 
tor for some work to be done by him — 
Solicitor holds the money as trustee) — 
(Contract Act (1872), S. 171 — Money of 
client with solicitor — .Solicitor has lien 
over it for his costs) — (Words and Plirases 
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— Chert s money — Expression means 
the same thins as in Ensland) 

Cal 211 (C N J6) 

S 4 — Chents money with solicitoia 

not income — Solicitors hold money uS 
trustee See Income-tax Act (1922) S 2 
(6C' Cal 211 (C N 36) 

!-»— S I0(2) (>tv) — Lump sum paid \oIun 
larily to managing agents uho were enl 
tied to commission on profits in recognition 
of tjieirpast s‘=^rvices and sacrifices — Not 
4.1iG\\able deduction under Section 10(2) (xv) 
Raj 142 A (C N Jl) 

S 28 (1) — Income tax Act (196i) 

S 27I(i)(c) — Penalty proceedings under 
S 271 (l)(c) Income tax Act 1961 for de 
faults refer-ed to in S 28 (1) of Income taX 
Act 1922 in respect of assessment >ear end 
ing 31 3 1962 — Proceedings could be \alid 
ly imliated under S 271 of 1961 Act 

Jfadh Fra 2 A (C Pf 

— S 23 (1) — Income-tax Act (1961) 
S 271 ( 1 ) — Penalty proceedings for con 
cealment of income — Question of fact — 
To be determined on circumstances of case 
-*7 Nature of such proceedings 
‘ Madh Pra 72 B (C N 24) 

S 34(l)(a)--\Vhether omission or failure 
to Qisclose full) and truly all material fact^ 
must be found to be wilful and deliberate** 
SC 351 B (C N 69) 
— — fc S'! (M Second ProMso — Expre» 
rionit finding ‘ "direction and "any pc 
sen" in proviso meaning of — Once a find 
Ing necessary for disposal of appeal is Bi\cr 
«ccond proviso to Section 34(3) would be 
attracted and bar of lunitation would be 
iiitea — (Words and Phrases — * Finding 
Diiection and any person meaninc ofl 
SC 340 (C N 6«»> 

S 52 — Section docs hot repeal S 177 

of Penal Code — Penal Code (1860) S 177 
Mad 145 A (C N o5» 

S 52 — Prosecution instituted under 

the Section — Included m proceedings for 
■'sscement of that person for that year 
within S 297 (2) (al of Income tax Act 1961 — 
See Income Tax Act (1961) S 297 (2) (a) 

' / 1 / I Mad 145 B (C N 35) 

S 5** — Prosecution under S 52 after 

I slid sanction by Inspecting A^istant Coni 
m s'loner — Commencement of Act ofl9G» 
during pendency of prosecution — I o 
objection on ground that under S 279 of 
ne\7Act the Commissioner alone can insh 
lute prosecution can be raised — See 
Income Tax Act (1961) S 277 

Mad Uo C (C N Jo) 

5 53 — Prosecution under S 52 alter 

Valid sanction by Inspecting Assistant Com 
mis«-ioner — ^ Commencement of Act of 1961 
during pendency of prosecution — No 
objection on ground that under S 279 of 
n€\v Act ‘he Commissioner alone can insti 
lute prosecution can be raised — Sw 
Income Tax Act (1%11 S 2 7 

Mad 143 C (C N 3o» 


'—^Sec 66 (1) — Advisory jurisdiction — 
Kew case — In the exercise of its adviso a 
iun«diction High Court wll not alloiv 
development of a case on altogether new 
lines Raj 142 B (C N 31) 

Income tax act (43 of mi) 

‘ S 37 — Asse'see Company engaged m 

manufacture of casting and parts of diesel 
engines — Company agreeing to pay cc’- 
lain sum to engineer of certain concern ir 
ronsideratjon of his leaving service aud 
joining assessee as director — Amount so 
paid IS capital expenditure — Claim fo 
deduction under S 37 not maintainable 

Jfadh Pra 68 (C N 2o) 

68 — Account m respect of undis 

closed income — No accounts maintained 

— No option under S 2 (11) fi) (a) exer 

cised — Income to be assessed on basis of 
Sini>naal year previons year — Posi 

tion under new Act is the same — Slp 
I ncome Tax Act (1922) S 2 (11) (i) (a) ^ ^ 

SC 351 A (C N 69) 
Ss 156 220 221 222 226 (3) and 297 

(2) (i) — Tax habiJitj for assessment yea 
1961 62 determined under Income tax Ac 
1922 — Notice of demand under S 156 o 
1961 Act — Subsequent notice under S 22) 

(3) Including this tax liability is valid - 
For issue of notice under S 226 (3) assesse 
need not be m default — Interpretation o 
S 226 (3) leading to absurd result o 
nulh(>ing S 297 (2) ()) should be avofdei 

— Procedure of new Act applicable mutati 
mitandis to all cases contemplated 

S 297 (2) (j) — AIR lD68Mys2o8 Reverse 

SC 408 A (C N 81 

S 156 — Notice under S 226 (3) issutt 

after service o' notice of demand unde 
S lob — lact that tune fixed for pavme- 
m notice of demand had no‘ expired car 
not invalidate no ice under S 226 (3) — Se- 
Income Tax Act (1961) S 226 (3) 

SC 408 B (C N 81 

S 22fl — Tax LahjJjJy inr a5Sfisan3£n 

vear 1961 62 determined under Income Tip 
A rt I9'’2 • — Notice of demand under S 15^ 
of 1961 — . Subsequent notice under S 22f 
(3 including this tax liability is valid — 
For issue of notice under S 22G (3) asses' 
«‘ee need not be m default — Interprets 
tion of S 226 (3) leading to absuid resuh 
of lulhfying S 29« (2) (j) should be avoid 
rd — "^rocedu-e of new Act applicable 
mutatis mutandis to all cases contemplat 
ed by S 257 (•>) (j) _ See Income Tax Act 
(1961) S 156 

SC 408 A (C N 81) 
S 220 (6i — Interference m discre- 
tionary matter • — Absence of pleading ~ 
\^nt petition challenging that notice unoet 
S 2-6 (3J I T Act was issued not in P 
P“** exercis- of discretion — Wnt peUtion 
merely staling that order under S 220 
m treating the assessee m default wds pass- 
ed in exerci'c of discreiion in arbilrar 
manner — In absence of specific particulc^ 
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mCOME-TAX ACT‘(19G1) (contd.) ! ' 

in writ petition to support allegation ' it ‘ i 
not open 'to High Court to go into that 
question ' — See Constitution of India, 
Art. 226 SC 408 C (C N 81) 

S. 220 (6) — Scope — Appellate Tribu- 
nal has power to grant stay as incidental 
or ancillary to its appellate jurisdiction — 
Power of stay when to be exercised — See 
Income Tax Act (1961) S. 254 

, SC 430 (C N 84) 

S. 221 — Tax liability for assessment 

year 1961-62 determined under Income Tax 
Act)1922 — Notice of demand under S. 15C 
of 1961 Act — Subsequent notice under 
S. 226, (3) including this tax liability is 
valid — For issue of notice under S. 226 
(3), assessee need not be in default — 
Interpretation of S. 226 (3) leading to 

absurd result of^ nullifying S. 297 (2) (j) 
should be avoided — Procedure of new Act 
applicable' 'mutatis mutandis' toj all cases 
contemplated by S. 297 (2)' (j) — See 

Income Tax (1961), S. 156 ' ' 

SC 408 A (C N 81) 

S. 222 — Tax liability for assessment 

year 1961-62 determined under Income Tax 
Act 1922 — Notice of demand under S. 156 of 
1961 Act — Subsequent notice 'under S. 226 
(3) including this liability is Valid — For 
issue of notice under S. 226 (3), assessee 
need not be in default — Interpretation of 
S. 226 (3) leading to absurd result of .nul- 
lifying S. 297 (2) (i) should be aVoided — 
Procedure of new Act applicable mutatis 
mutandis to all cases contemplated by S. 297 
(li) (i) — See Income Tax Act (1961), S. -156 

SC 408 A (C N,81) 

■ S. 226 (3) — Tax liability for assess- 

ment year 1961-62 determined under Income 
Tax Act 1922 — Notice of demand under 
S. 156 of 1961 Act — Subsequent notice 
under S. 226 (3) including this tax liabi- 
lity is valid — For issue of notice under 
S. 226 (3), assessee need not be in default 
— Interpretation of S. 226 (3) leading to 
absurd result of nullifying S. 297 (2) (j) 
should be avoided — Procedure of new Act 
applicable mutatis mutandis to all cases 
contemplated by S. 297 (2) (i) — See 

Income Tax Act (1961), S. 156 

SC 408 A (C N 81) 

Ss. 226 (3) and 156 — Notice under 

S. 226 (3) issued after service of notice of 
demand under S. 156 — Fact that time fix- 
ed for payment in notice of demand, had 
net expired cannot invahdate notice under 
S. 226 (3) — AIR 1968 Mys 258, Reversed 
V SC 408 B (C N 81) 

' S. 226 (3) — Interference in discre- 

ticnan' matter — Absence of pleading — 
Writ petition challenging that notice under 
S. 226 (3) 1. T. Act was issued not in pro- 
per exercise of discretion — Writ petition 
pierely stating that order under S. 220 (6/ 
in treating the assessee in default was pass 
ed in exercise of discretion in arbiliary 
manner — In absence of specific particulal's 


INCOME TAX ACT (1961) ' (Contd.) - 1 . ' * U 
in writ petition to support allegation'- it < is 
not open to High Court to go into that 
question — See Constitution of India, 
Art. 226 ' SC 408 C (C N 81) 

S. 246 — Scope — Appellate Tribunal 

has_ power to grant stay as * incidental or 
ancillary to its appellate jurisdiction — 
FoWer of stay when to be exercised — See 
Income Tax Act (1961), S. 254 

SC 430 (C N 84) 

Sections 254, ‘255, 220 (6), 246 — Scope 

— Appellate Tribunal has power to grant 
stay ' as _ incidental or ancillary to its ap- 
pellate .jurisdiction — Power of stay when 
to be exercised — (Civil P, C, (1908), Pre- 
Interpretation of Statutes — Statute con- 
ferring jiower) ^ SC 430 (C N 84) 

S. 255 ^ Scope — , Appellate "l^'ibunal 

has .power, ’to’. grant stay as^ incidental oi 
ancillary to its appellate jurisdiction ’ — 
Power of stay when to be exercised — See 
Income Tax Act (1961), S. 245 , SC 430 (C N 84) 

'• J'’jf * 

S. 271 (!) (c) — Penalty proceedings 

under S. 271 (1) (c) Income Tax Act 1961, 
for defaults referred to in S. 28 (1) or 
Income Tax Act, 1922 in respect of assess- 
ment year ending 31-3-1962 — Proceedings 
could be, validly initiated under S. 271 of 
1961 Act — See Income Tax Act (1922) 
S. 23 (1) Madh Pra 72 A (C N 24) 

S.,,271 (1) — Penalty proceedings for 

concealment of income — •, Question of fact 
tc be determined ■ on circumstances of 
case — Nature of such proceedings — See 
Income Tax Act (1922) S 28 (1) 

Madh Pra 72 B (C N 24j 

Ss. 277 and • 279 — Income-tax Act 

(1922), Ss. .52 and 53 — Prosecution undbr 
S. 52 Mter valid ’ sanction by Inspeclinc 
Assi.stant Commissioner — Commencement 
of Act of 1961 during pendency of prosecu 
tion No objection on 'ground' that under 
S. 279 of new Act the Cemhiissioner alohe 
can institute' prosecution, can be raised — 

If prosecution is launched under the o2d 
Act which was in force at the time oi 
repeal, the entire procedure provided undei 
the old Act alone should be followed 

' ■ Mad 145 C (C N 35) 


S. 279 — )Prosecution rmder S. 52 after 

■alid sanction by Inspecting Assistant Com- 
aissioner — r Commencement of Act -of 1961 
iuring * pendenev of prosecution — No 
ibjection on ground that under S. 279 of 
lew Act the Commissioner alone can insti- 
ute prosecution, can be raised — See Income 
’ax Act (1961). S. 277 

Mad 145 C (C N 35) 

S. 297 (2) (a) — "Proceedings for the 

ssessment of that person for that yeai” 
- Meaning of — Includes prosecution insti- 
uted under S. 52 of Income-tax Act (1922) 


S. 297 (2) (b) — Provision is not viola- 
tive of Article 14 of Constitution — Classt- 
fici.tion of pel son who filed i etui ns before 
commencement of Act as one class and 


28 
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INCOME TAX ACT (1961) (Contd) i 
persons who filed return after commence 
ment of Act as another, is justifiable — 
Constitution of India, Art 14 

Mad 145 D (C N 3d) 

S 297 (2) (i) — Tax liability for asse&>* 

ment year 1961-62 determined under Income 
Tax Act 1922 — Notice of demand undei 
S 156 of 1961 Act — Subsequent notice 
under S 226 (3) including this tax liabi 
illy IS valid — For issue of notice under 
5 226 (3), assesses need not be In default 
— Interpretation of S 226 (3) leading to 
absurd result of nullifying S 297 (2) (j) 
should be avoided — Proc^ure of new Act 
applicable mutatis mutandis to all cases 
cortemplated by S 297 (2) (j) — See Income 
Tax Act (1961), S 156 

SC 408 A (C N SI) 
INDIAN ADMINISTRATIVE SERVICE (AP- 
POINTIMENT BY PROMOTION) REGU- 
1.AT10NS, 1955 
See under Cwl Services 
INDUSTRIAL DISPUTES ACT (14 of 1917) 

S 2 (k) — Individual dispute when 

becomes ndustnal dispute — ^e U P 
Industrial Disputes Act (23 of 19471 S 6 

(1) (3) All 242 (C N 50) 

— — S 2 (s) — "Workman" under S S3C 

(2) includes ex workman — See Industrial 
Disputes Act (1947) S 33 C (2) 

Pat 147 (C N 36) 
— — S 10 — When individual dispute 
becomes industrial dispute See U P 
Industrial Disputes Act (23 of 19471 S C 
ai (3) All 242 (C N 50) 

— — S 10 — "Corresponding Court. Tribu- 
nal authority or officer", in S 93 of Pun- 
jab Reorganisation Act 1966 Meaning — 
See Punjab Reorganisation Act (1966) S 93 
Punj 147 B (C N 25) 
- — S 33B — Reference of industrial dis 
pute to Labour Court or Industrial Tnbu- 
nal IS a proceeding withm the meamng of 
S 93 (3) of Punjab Reorganisation Act I96t 
— See Punjab Reoigamsation Act (1965) 
S 9J Punj 147 A fC N 25) 

Ss 33C (2), 2 (s) — "Workman under 

S 3JC (2) includes ex-workman 

Pat 147 (C N 33) 
Sell 111 Item 2 — Revision of dear- 
ness allowance claim for — Considerations 
SC 360 (C N 71) 
INSTITUTES OF TECHNOLOGY ACT (59 
of 1961) 

S 26 — Statutes 12 and 13 framed 
uider — Promotion — Cannot be claimed 
ttS c£ right — Decision not to promote does 
not amount to imposing penalty 

All 213 A (C N 44) 

S 26 — Statute 12. CL 3 (f) and CL 7 

— Cl 7 is intended to operate where post 
is filled by promotion for period not 
exceeding 12 months — Post of S«uor 
Stenographer not filled for temporary period 
ol lwel\-e months — Held that Selection 
Conirnittee which considered cases of junior 
stenographers for promotion was one con- 


INSTITUTES OF TECHNOLOGYKiAa 
(Contd ) 

stituted under sub-clause (f) of Cl (3) 

All 213 B (C N 44 
— S 30 — Dispute not ansing out of con- 
tract between institute and employee — 
S 30 (1) is not attracted 

All 213 C (C N 44] 

INTERPRETATION OF STATUTES 

Retrospective effect — See Civil P C 

(1908) Preamble 

J & K 62 E (C N 15) (IB) 
• Rules of — Use of legislative histon- 

— See Civil P C (1908) Pre 

Delhi 154 A (C N 27) (FB) 
- — ^Statute conferring power — Scope — 
Appellate Tribunal has power to ffrsnt stay 
«.s incidental or ancillary to its appellate 
jinsdiction — Power ofstay when toW 
exercised — See Income Tax Act (19611 S 254 
SC 430 (C N 84) 
INTER ZONAL IVllEAT AND MTIEAT 
PRODUCTS (MOVEMENT CONTROL) 
ORDER, 1964 

S 3 — Offence under — Attempt to 

commit is equally an offence — See Essen 
tial Commodities Act (1955), S 7 

Madh Pra 96 (C N 50) 
— S 4 — Offence under — Attempt to 
commit Is equally an offence — See 'Essen- 
tial Commodities Act (1955). S 7 

Madh Pra 9S (C N SO) 
— — S 6 — Offence under— -Attempt to com- 
iTiil IS equally an offence — See Essential 
Commodities Act (1955) S 7 

Madh Pra 96 (C N 30) 

IRON AND STEEL CONTROL ORDER 
•(1956)' ^ 

— - - Cl 27 (2) proviso ~ Scrap hoops held 
by Regional Director, Jlioistry of Food 
Fixation of its selling price by Iron and 
Steel Controller at much higher rate than 
controlled price is valid 

Bom 163 C (C N 28j 

CL 27 (2) proviso — Fixation under 

of special selling price — Order not con- 
taining explicit direction that general seil- 
ing price fixed under Circular No 5 of 1957 
js inapplicable — Validity of order is un 
«,ffected by such omission 

Bom 163 E (C N 28) 

■ Cl 27 and proviso to sub-clause (2) 

cf Cl 27 — Words 'prices and maximuir 
pnces' are used synonymously under Cl 27 

— Steel Controller is entitled under pro- 

vi«5o to Cl 27 (2) to fix selling price of 
«peciried stock Bom 163 F (C N 23) 

CL 27r(2) proviso — Interpretation of 

— FixaUon of special selling price — Pos- 
sible Only in respect of speafied stock held 
by Government Department or Corporation 
and not by other person — Pnee not 
attached to spcciCed stock ' 

Bom 163 G (C N 28) 
Cl 27 (2) proviso — - Fixation of spe- 
cial selUrg price at much higher rate than 
corlrolled rate — Vires of proviso not 
challenged — Order made in pursuance oi 
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IRON AND STEEL CONTROL ORDER 
(Contd.) 

proviso does not violate Art. 14 of Consti- 
tution — (Constitution of India, Art. 14) 
Bom 163 H (C N 28) 

;-Cl. 27 (2), proviso — Fixation of higher 

selling price than controlled price of speci- 
fied iron scrap — Purchase at such price 
at calculated risk — Failure of purchaser 
to get special price fixed for resell — Com- 
pulsorily selling it at loss — Order does 
not contravene Art. 19 (1) (g) of Constitu- 
tion — (Constitution of India, Article 19 
(1) (g) ) Bom 163 I (C N 28) 

Cl. 27 (1) (2) proviso — Fixation of 

special selling price for specified stock of 
iron scrap under Cl. 27 (2) pro\nso — Dots 
not amount to amendment, variation or 
rescission of general price fixed under Cl. 27 
(1) by notification of Circular No. 5 ol 
1957 — Approval of Central Government and 
publication in Gazette of India is not neces- 
sary — S. 21, General Clauses Act (1897) 
is inapplicable 

Bom 163 J (C N 2u) 

J AND K LAWS CONSOLIDATION ACT 
(SMT. 1977) 

S. 4 (1) (b) — Constitution of Jammu 

and Kashmir (1957), S. 157 — Advice ten- 
dered by Board of Advisers — Command 
Order of the Ruler accepting advice — 
Becomes law of the State 

J & K 62 B (C N 15) (FB) 

r AND K LAND REVENUE ACT (12 of 
1996) 

S. 90 — Validity — Not violative ol 

Art. 14 of the Constitution — See Forest 
A.ct (1927), S. 52 

J & K 52 C (C N 13) 

S. 91 — Validity — Not violative of 

Arl. 14 — See Forest Act (1927), S. 52 

J & K 52 C (C N 13) 

J AND K RIGHT OF PRIOR PURCHASE 
ACT (2 of SMT. 1993) 

S. 14 (as amended by Act 23 of 

1959) — Suit for pre-emption — Amendment 
of the Act improving defendant-vendee’s 
title — Amendment not retrospective 
Vendee cannot take advantage — AIR 1965 
J and K 62 (FB), Overruled. (Majority 

view) J & K 62 A (C N 15) (FJB) 

S. 14 — Amendment of by J and K 

Act of 23 of 1959 — Amendment not retros- 
pective — Does not affect prior rights of 
agnates and co-sharers. (Majority view) 

J & K 62 C (C N 15) (FB) 

KERALA BUILDINGS TAX ACT (19 of 
1961) 

S. 4 and Sch. — Constitutional 

validity — Violates equality clause of tne 
Constitution and is ultra vires — (Consti- 
tution of India, Articles 13, 14. 265 and 
Sell 7 , List II Entry 49 — Power to tax 
lands and buildings — Cannot be used arbi- 
ti'arily and in a manner inconsistent witJj 
fundamental rights) SC 378 (C N <■*) 


Kerala buildings tax act (Contd.) 

- Sch. — Constitutional validity — Vio- 
lates equality clause of the Constitution and 
js ultra vires — Power to tax lands and 
puildings — Cannot be used arbitrarily and 
in a manner inconsistent with fundamen 
tal rights — See Kerala Buildings Tax Act 
(19 of 1961), S. 4 SC 378 (C N 74) 


KERALA MOTOR VEHICLES (TAXATION 
OF PASSENGERS AND GOODS) ACT 
(25 of 1963) 

^Pre. — Act is not within the competence 

of State Legislature — See Constitution of 
India, Art. 246 

Ker 130 A (C N 32) 
- — Pre. — Payment and collection of tax — 
Statute imposing the same must provide 
for the same from persons as are made 
liable for the impost — See Constitution 
of India Art. 19 Ker 130 C (C N 32) 

— ^Pre. — Taxing Statute — Must pro- 
vide for payment and collection of tax 
from_ such persons as are made liable by 
the impost — See Constitution of India, 
Art 265 Ker 130 D (C N 32) 

Pre. — Burden imposed by tax held 

to be reasonable — See Constitution of 
India, Part 13 Ker 130 E (C N 32) 

^S. 3 — Act imposes tax on passengers 

and goods and not on operators or their 
income — See Constitution of India Art, 246 

Ker 130 A (C N 32) 
— ■— S. 3 — Constitutional validity of the 
Act — Who could challenge — See Con- 
stitution of India Art. 14 

Ker 130 B (C N 32) 

^S. 3 — Pajnnent and collection of tax 

— Statute improving it must itself provide 
for them — See Constitution of India 
Art 265 Ker 130 D (C N 32) 

^S. 3 — Burden imposed by tax held 

to be reasonable — See Constitution of 
India, Part 13 Ker 130 E (C N 32) 

^S. 18 — Constitutional validity of Act 

-y Who could challenge — See Constitu- 
tion of India Art. 14 

Ker 130 B (C N 32) 


~S. 43 — Payment and collection of tax 

— Statute imposing the same must itself 
provide for it from persons made liable for 
it — See Constitution of India Art. 265 

Ker 130 D (C N 32) 
S, 44 — Taxing statute must itself pro- 
vide for payment and collection of tax 
from such persons as are made liable by 
the impost — See Constitution of India, 
Alt. 265 

Ker 130 D (C N 32) 

KERALA PADDY (RESTRICTION ON 
MILLING) ORDER 1967 


-Person aggrieved — Meaning of — iseo 

Constitution of India, Art. 226 

Ker 154 A (C N 36) (FB) 
-—Violation of S. 3 (6) of the Essential 
Commodities Act 1955 does not render the 
arder invalid — See Essential Commodities 
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AERAL\fPADI)V RESTRICTION ON MIL- 
IING) ORDER (Contd) 

Act (1955) S 3 (6) 

Ker 15-1 B (C N 36> (I B) 

Pre — Order passed by the Starf 

Government as delegate of Central Gov 
emment cannot be said to be a piece ol 
colourable legislation — See Constitution 
of ^rdia Art 245 

/on r Ker 154 D <0 N 36) (FB) 
*— »^Prett— fNo prior concurrence of Govt 
obiained — Order is invalid — See Essen 
(lai Commodities Act (1955) S 3 (2) la) 
and (d) Ker 154 E (C N 36) (FB) 

KERALA RICE (REGULATION OF MOVE- 
MENT) ORDER (1966) (AFTER ITS 
AMENDMENT ON 22-2-1968) 

Clause 6 — Magistrate before whom 

offender is produced for contravention of the 
order cannot direct production of good^ 
'eized before him — See Essential Com 
modules Act (1955) (as amended by Act 25 
of 1966) Ss 6A to 6D 

Ker 151 B (C N 
LAND ACQUISITION ACT (I o( 1894) 
—— S 2 fd) — AddL Collector — - IVhether 
Collector — See Land Acquisition Act 
(1894) S U Madh Pra 78 A (C N 26) 
■— -S 3 (b) — Person interested •— Person 
not noticed under Ss 9 & 12 not barred from 
seeking reference under S 18 (3) — See 
Land Acquisition Act (1894) S 18 

Madh Pra 78 D (C N 26) 
— -Ss 4 (I) 6A — Acquisition of land 
owned by temple for construction of staff 
quarters of UniVersily — Acquisition Wa' 
lor public purpose — Alteration of proce 
dure for disposal of land by public auction 
into proceedings for acquisition of land — 
Religious institution held would not lose — 
(Maoras Hindu Religious and Chantabie 
Endowments Act (22of 1059) S 34> 

Mad 183 A (C N 41^ 

■ S 4 (1) — Public purpose — Efeaii- 

mg of — See Civil Procedure Code (5 of 
1908) Pie Mad 183 B (C N 4D 

S 5A (as amended bv U P Act 22 of 

19o4) — Applicability — See Land Acqui- 
sition Act (189-*) (as amended by D P 
Aci22ofl9D4) S 17 (1) (2) (lA) and (4) 
All 245 (C N 51) (FB) 

S 5A I — Acquisition of land owned hj 

temple for construction of staff quarters of 
University — Acquisition is for a public pur- 
pose — See Land Acquisition Act (18M) 
S 4 (1) Mad 183 A (C N 40 

S 6 (as amended by U P Act 22 

of 1954) — Notification under the section 
read wth S 17.(1) and (I A1 — Validity — 
Sfee Ldnd Acquisition Act, (18941 (aS amend 
ca by 11 P Act 22 of 19o4r S 77 (I) (2) 
(lA) and (4) All 245 (C N 51) (FB) 

-^S 9 — Person not noticed under the 
sectiem — Eligibility for seekuig reference 
under S 18 (3) not affected — See Lard 
Acquisition Act (1894) S 18 

Madh Pra 78 D (C N 2fi) 


LAND. ACQl'ISITlONf ACT (Contd) / 

• Sections II 12 18 and 2 (d) ~rr Land 

Acquisition Manual Executive Instruction 
Np bO — Declaration of award under S 12 
by Additional Collector who was ein 
powered to discharge functions of Collectoi 
• — Approval by Collector in compliance 
witlt Instruction No 80 does not amount 
to award being made by Collector — Ad 
ditional Collector not mcompetent to deaoe 
reference under S 13 M P Adaptation of 
Lairs Order (1956) 

Madh Pra 78 A (C N 26' 

S 12 — Award by Addl Collector em 

pouered to discharge functions of Collectoi 

— Approval by (Collector in compliance 
ttJtli instruction No PO — Effect — See 
Land Acquisition Act (1894) S 11 

Mad)} Pra 78 A (C N 26) 

S 12 — Absence of prior notice under 

the section — Eligibility for seeking refer 
ence under S 18 (3) not affected — See 
Land Acquisiticn Act (1894) S 16 

Madh Pra 78 D (C N 20) 

J3 — Application under S 18 by 

interested person — Not barred only because 
compensation i« already paid to nvaJ claim 
ant — See Land Acqmsitioh Act' (1894) 

5 J8 Madh Pra 78 E fC N 20 

S 17 (1) (2) (1 A) and (4) Ss 5 A and 

6 (a« amended by U P Act 22 of 1954) 

— Notification under S 17 (4) can only 

be made in cases faUing under S 17 (I) 
ond (2) and not in cases falling under S i7 
(I'A) — Acquisition nf land for public pur, 
pose of establishing^ Irrigation Ddmonstia 
tion cum Research Farm falling under 
S 17 (1-A) — Notification under S 17 (4) 
helo illegal All 245 (C N 51) (FB) 

— — S 18 — Collector acting under tl e 
section satisfies test of Tribunal for pm 
poses of Art 227 of the Constitution — Se 
Constitution of India Art 227 

Cal 221 A (C N 36) 
-^S 1B‘ — Appbcations* 'stating that ap 
plicants were prepared *to accept bw'ard 
amounts under protest and praying for pa, 
ments accordingly — Payments made and 
receipts were given on back of above ap 
plications without mentioning words 'under 
protest’ — Receipts must be related to ap- 
plications themselves 'and must be linked 
with same and it could not be held to be 
receipts without protest so as to disentitle 
applicants to apply for references under 
S 18 Cal 221 B fC N 30 

-- — S IB — Award by Addl Collector 
bmpowered to discharge functions of Col 
lector — AppiQval by Collector —.Effect 

— See Land Acquisition AeV (1894)''^S ,11 

Madh Pra 78 A (C N 26) 

S IB — Section is mandatory — Ap- 
plication for reference by interested person 

— Refusal to make reference on grouni 
(hat applicant should file suit is illegal 

Madh Pra 78 B (C N 26) 

Sections 18 3 (b) 9 and 12 — Appbea- 

tion for seeking reference under section 13 
by mtei-ested person — Absence of prior 
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LAND ACQLISITION ACT (Contd.) 
sendee of notices under Ss. 9 and 12 to 
him — Eligibility for seeking reference not 
affected , Madh Pra 78 D (C N 26) 

Ss. 18, 31 and 13 — Application 

under S. 18 by interested person — Not 
barred only because compensation is al- 
ready paid to rival claimant 

Madh Pra 78 E (C N 26) 
S. 18 — Application under by interest- 
ed person — Not barred by his filing Civil 
suit questioning entire acquisition proceed- 
ings Madh Pra 78 F (C N 26) 

S. 18 (3) (as inserted by S. 3 of 

C. P. and Berar Act 7 of 1949) — Refusal 
by Collector to make reference — Remed\ 
under S, 18 (3) not availed of — Writ not 
barred — See Constitution of India, Art. 226 
Madh Pra 78 C (C N 26) 

S. 31 — Disability under — Limited to 

per.son who receives compensation without 
protests — See Land Acquisition Act (1894,, 
S. 18 Madh Pra 78 E (C N 26; 

S. 40 (1) (b) — Words 'public purpose 

in S. 4 (1) — Interpretation not to be nar- 
rowed down to restricted words used in 
S. 40' (1) (b) — See Civil Procedure Code 
(5 of 1908), Pre. 

Mad 183 B (C N 41) 

LETTERS PATENT (JAMMU AND 
KASHMIR) 

Clause 12 — 'Judgment’ — Meaning — 

Order even if it does not finally dispose of 
'ithesuit pro tanto, is a ",iudgment” if it deter- 
mines the rights of parties — Orders of 
character specified in Section 104 ar.u 
Order 43, Rule 1, Civil P. C, except Cl. (JJ) 
are judgments J & K 52 A (C N 13) 

LIMITATION ACT (9 of 1908) 


— 1 — S. 18 — Computation of period of 
limitation — When computation is to be 
made from particular date, such date is ex 
eluded from computation 
. Pat 160 A (C N 42) 


S. 21 — Acknowledgment by one oi 

two joint executors of promissory note — 
Limitation will be saved against him only 
Pat 160 B (C N 42) 

Arts. 22, 24, 25 and 36 — Scope and 

applicability — Suit for damages for slan- 
der of goods or title — Residuary Art. 36 
applies and not Art. 24 or 25 — Claim 
in suit in substance one for damages for 
defamation and mental worry — Arts. 22 
24 and 25 apply — (Obiter) 

Puni 150 B (C N 26'' 
Art. 24 — Applicabilitv — See Limi- 
tation Act (9 of 1908), Art. 22. 

' Punj 150 B (C N 26' 


Art. 25 — Applicability — Suit for 

damages for ’ slander of goods or title — 
See -Limitation Act (9 of 1908), Art. 22 

Puni 150 B (C N 26) 

^Art. 31 — Consignment of goods by 

Railway on 8-2-1962 — Goods arrived and 
unloaded at destination station on 12-2- 
1962 to the knowledge of consignee-plain- 


LIMITATION ACT (1908) (Contd.) 
tiff — Plaintiff finding goods in damaged 
-state and taking open delivery on 12-3-1962 
— Limitation — Limitation starts from the 
date of arrival of the goods and not from 
the date of open delivery — Fact that 
plaintiff came to' know that there was short 
delivery only on 12-3-1962 is not relevant 
for computing period of limitation thougii 
it may give cause of action for claiming 
compensation for such short delivery 

Pat 154 (C N 40) 

^Art. 36 — Scope and applicability — 

Suit for damages for slander of goods or 
title — See Limitation Act , (9 of 1908,, 
Art. 22 

Puni 150 B (C N 26) 

^Art. 182 (1) and (7) — Civil P. C. (1908), 

Ss. 2 (2), 2 (9), 33 and O. 20, Rr. 6. 7 and 
O. 23, R. 3 — Compromise on 20-3-1958 — 
Defendant agreeing to pay amount within 
three months of compromise — Court 
ordering on 28-3-1958 to draw up a decree 
in terms of compromise on payment of 
Court-fee by each party — No Court-fee 
paid — By an order of Court decree pre- 
pared and signed on 26-4-1961 bearing dale 
28-3-1958 — Execution application filed ‘on 
28-9-1961 held barred by time — Decree 
came into existence on 28-3-1958 ‘as it was 
the date on which iudgment was pronounc- 
ed and the date 20-3-1958 on decree was 
the correct date 

Guj 152 (C N 29) 
LmiTATION ACT (3C of 1963) 

S. 5 — 'Sufficient cause’ — Meaning 

of — Mistake or negligence of counsel or 
his clerk — Wrong and negligent advice as 
to forum of appeal ■ — Appellant bona 'fide 
acting on such advice — Delay in filing ap- 
peal in proper Court — Erroneous finding 
as to sufficiency of cause after accepting 
facts alleged — * Error oi law — Interfer- 
ence in second appeal or revision with dis- 
cretion of lower Court — (Civil P. C. 
0908), Ss. 100 and 115) 

All 210 (C N‘43) 

S. 5 — Election petition — Delay in 

impleading necessary party — Condition, — 
Permissibility — See Representation of ‘the 
People Act (1951) S. 86 < i ■ 

Andh Pra 151 C (C N 49) 

Art. 11 — Suit for compensation for 

short ‘ delivery against Railway administra- 
tion — Limitation — Starting point — 
See Limitation Act (1908) Art. 31. 

^ Pat 154 (C N 40) 

M. P. INDUSTRIAL RELATIONS ACT (27 
of 1960) 

Ss. 31(3), 61 (l)(A)(a), 61 (2) — Labour 

Court, powers of — Domestic enquiry not 
in conformity with standing orders — En- 
quirv into charges can be made by Labour 
Court itself — Domestic enquiry not held 
in compliance with prescribed regulation — 
Same principle applicable — (Civil Serrdees 
(Classification, Control and Appeal) Rules. 
R. 55 ) Madh Pra 65 A (C N 22) 
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M P INDUSTRIAL RELATIONS ACT 
(Contd ) 

■ S 6l(ll(A){a) (2) — Powers of Labour 

Court — Domestic enquiry not m confor 
mitv with Standing Orders — Enquiry into 
charRes can be made by Labour Court itself 
•—See M P Industrial Relations Act (**7 of 
19G0) S 31 (3) 

Madh Pra C5 A (C N 2*’) 

S 6G — Revisional jurisdiction — 

Exercise of — Discretionary — Defect in 
Labour Court s Order — Industrial Court 
not lx)und to set it aside 

Madh Pra Ca C (C N 22) 
MADRAS ALIYASANTIIANA ACT (!) of 
1949) 

S 36 — Repugnancy betivecn Central 

md State Act — When arises — See Cor 
titution of India Art 254 

Mys rS B (C N 3o 

S 36 (5) — Hindu Succession Act (1956) 

S 7(2) — Hindu family goierned b> Abio 
an’hana Law — Suit for partition — Pre- 
liminary decree allotting certain share to 
kavaru of defendants 22 to 24 all males — 
Deaths of defendants 24 and 23 in 1957 and 
1962 respectively — Succession to their 
shares — Held governed by S 7(2) of Hindu 
Succession Act and not by S 36(5) of the 
M dras Act— (Aliyasanthana law — Parti 
lion) Mys 175 A (C N 3o> 

— S 36 (5) — Hindu Succession Act (19of ) 
S ^(2) — Partition — Share allotted to 
ka\ ru of three males — Death of two 
members — DilTerence in devolution of 
“hares — Anomaly — Remedy lies with the 
legislature Mys 173 C (C N 35j 

MADRAS CITY POLICE ACT (3 of I8S8) 
— S 7 — Scope — See Criminal P C 
(1898) S I90(l}(a) 

Mad 177 (C N 5J) 
MADRAS CULTIVATING TENANTS PRO 
TECnON ACT (25 of 19 j5) 

See under Tenancy Laws 
MADRAS ESTATES LAND (RFDUCTfON 
OF RENT) ACT (30 of 1947) 

See under Tenancy Laws. 

MADRAS GENERAL SALES TAN ACT (JO 
of 1939) 

See under Sales Tax 

MADRAS HINDU PELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (22 
ot 1939) 

S 34 — Acquisition of land belonging 

to temple for public purpose — Alteration 
of procedure for disposal of land — Beli 
PJOI.S institution held would not lose thereby 

— See Land Acquisition Act (1894) S 4(1) 

Mad 183 A (C N 4t} 

MAXIM 

Ex turpi causa non oritur acUo 

— Applicability — See Motor Vehicles Act 
(1939) S 59(1) 

Raj 155 (C N 33) 

Res Ipsa loquitur — Applicability — 

See Motor \ehicle5 Act (4 of 1939) S 110 
Punj 172 (C N 29) 


MINIMUM WAGES ACT (II of 1948) 

S 2 (b) — Mine for purposes of Ac 

includes quarry though there is some du 
(inctfon between the two — (Words am 
Phrases — Mine ) 

Orissa no B (C N S9 

Ss 2(b) 2(g) and Sch Parti Item 8 — 

Appropriate Government — Schedule err 
ptoyment — Employment m stone break 
inR or stone crushing — Appropriate Gov 
emment in matters of employment in sucfi 
works in relation to mine is Central Go/ 
emment whereas m matters of employment 
in such business otherwise than in relation 
to mine is State Government 

Orissa 110 A (C N 391 

Ss Sind 5 (2) — Onssa State Govern 

menl Notification under dated 27 3 1963 fix 
ing minimum rates of wages payable to em 
ployees m stone breaking and stone cru'h 
mg operations in quarries in Orissa — 
Validity — Notification is intra vires — 
(Corstilution of India Article 2o8 — Dele- 
gation by President of function of Central 
Gov'^rnment) Orissa HO C (C N 39) 

S 5(2) — Fixing of minimum rates oi 

wages by Onssa Government in stone break 
ing and stone crushing operations in quar 
nes m Onssa — Validity — See Minimum 
Wages Act (1048) S 3 

Onssa 110 C (C N J9) 

Sch Part 1 Item 8 — Employment In 

stone breaking or stone crushing — Appro 
priate Govt in matters of employment in 
rel«. ion to mines is the Central Govt — 
See Minimum Wages Act (1948) S 2(b) 

Onssa 110 A(CN oSf 
MOTOR >'EinCLES ACT (4 of 1939) 

Ss 44(3) (4) and 45 Proviso 2 — Scope 

— Inter r^ional route — Applications ior 
permit made by persons m different regions 
to respective Regional Transport Authorities 

— State Transport Authority directing all 
such applications to be decided only by 
Regional Transport Authonty of a specifii^d 
region — Direction without jurisdiction 

Madh Pra 92 (C N 20 

S 45 Proviso 2 — Inter regional 

route — Applications for permits made !•> 
respective R T As — Direction byS T A 
to deade all applications by R T A- of 
specified region — Direction without juris 
diction — See Motor Vehicles Act (1939/ 
S <4(3K4) Madh Pra 92 (C N 29) 

S 59(1) — Contract Act (1872) Sec 

tions 23 6o ' — Transfer of motor vebid*- 
permit without permission of Transport 
Authority — Such transfer is forbidden b/ 
Section 59(1) M V Act and therefore 
unlawful under Sect on 23 Contract Act — • 
Transport illegal to knowledge of parties — 
Bcrent of Section 6a is not available •" 
Maxim ex turpi causa non oritur artio 
Applicability Raj 155 (C N 33) 

-~Ss 90 (2) and (6) 110 A to llO-F 
Clairi for compensation in respect of accl 
dent involving death or bodily injury 
periions where there is policy of Insurance 
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, MOTOR VEHICLES ACT (Contd.) 

; against third party risk — Procedure pro- 
' Tdded in Act must be followed — Insurer 
must be made a party to proceedings 

Madh Pra 89 A (C N 28) 

Ss. 110 and _ 110-D — Claim for death 

caused in accident — Determination of 
^ damages — Principles — Quantum award- 
ed by Claims Tribunal — Interference in 
Appellate Court — Conditions for, stated 
Mad 180 A (C N 40) 

Ss. 110, 110-A, 110-B, 110-C, 121 — 

Scope — Rule of absolute liabibty — In- 
juries sustained in motor accident — Claim 
for compensation — Negligence on part of 
master or his agent must be proved — Rule 
of res ipsa loquitur held on facts, not appli- 
cable — (Tort — Negligence) — (Maxim — 
Res ipsa loquitur) — (Tort — Master and 
Servant) Punj 172 (C N 29) 

S. IlOA — Compensation — Determina- 
tion — Principles — See Motor Vehicles Act 
(1939), S. HOB Goa 50 (C N 13) 

Ss. IlOA to IlOF — No third party risk 

policy of insurance — Accident involving 
death or bodily injury to persons — Proce- 
dure to be followed — See Motor Vehicles 
Act (4 of 1939), S. 96 (2) (6) 

Madh Pra 89 A (C N 28) 

S. IlOA — Scope — See Motor Vehicles 

Act (4 of 1939), S. 110 Punj 172 (C N 29) 

Ss. HOB and IlOA — Compensation — 

./Deterrhination — Principles 
^ Goa 50 (C N 13) 

S. HOB — Claims in personal injury 

cases — Duty of Claims Tribunal 

Madh Pra 89 C (C N 28) 

S. HOB — Scope — See Motor Vehicles 

Act (4 of 1939), S. 110 Punj 172 (C N 29) 

S. HOC — Scope — See Motor Vehicles 

Act (4 of 1939), S. 110 

Punj 172 (C N 29) 

-S. HOD — Appeal upon quantum of 

damages — Grounds 

Madh Pra 89 B (C N 28) 

S. HOD — Claim for death caused in 

accident — Determination of damages — 
Principles — See Motor Vehicles Act (1939), 
S. HO Mad 180 A (C N 40) 

S. 121 — Motor accident — Claim for 

compensation for injuries suffered — Negli- 
gence on part of master or servant has to 
be proved — Held on facts that rule of res 
ipsa loquitur did not apply — See Motor 
Vehicles Act (4 of 1939), S. HO 

Punj 172 (C N 29) 

MUNICIPALITIES 

—CITY OF BANGALORE MUNICIPAL 
CORPORATION ACT (69 of 1949) 

■ Ss. 97, 98(1), 130 and Sch. in. Part V, 

Cl. VIII — Scope — Levy of Octroi duty 
on animals and goods — Procedure under 
S. 98(1) must be followed — Object of pro- 
cedure indicated — Levy of Octroi without 
following procedure is without authority of 
law and riolative of Art. 265 of the Consti- 
tution — Bangalore City Municipality — ; 
Notification dated 4-4-1967 imposing octroi 
(May) 1969 Indcses 3. 
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MUNICIPALITIES — CITY OF BANGA- 
LORE MUNICIPAL CORPOARTION ACT 
(Contd.) 

on additional goods held ultra vires — 
(Constitution of India, Art. 265) 

Mys 167 A (C N 32) 
S. 98(1) — Levy of octroi duty on ani- 
mals and goods — Procedure under S. 98(1) 
must be followed — See Municipalities — • 
City of Bangalore Municipal Corporation 
Act (69 of 1949), S. 97 

Mys 167 A (C N 32) 
S. 130 — Non-compliance with proce- 
dure under S. 98(1) — Not cured by the 
citation of Section 130 in notification levying 
octroi duty on goods — See Municipalities 

— City of Bangalore Municipal Corpora- 
tion Act (69 of 1949), S. 97 

Mys 167 A (C N 32) 

Sch. Ill, Part V, Cl. VIII — Scope — 

Le\'y of octroi duty on animals and goods 

— See Municipalities — City of Bangalore 

Municipal Corporation Act (69 of 1949). 
S. 97 Mys 167 A (C N 32) 

—DELHI MUNICIPAL CORPORATION ACT 
(66 of 1957) 

yS. 109 — Validation of electricity tax 

levied for a specified period by the Corpora- 
tion — Propriety — See Municipalities — 
Delhi Municipal Corporation (Validation of 
Electricity Tax) Act (1966), S. 2 

Delhi 159 B (C N 25) 
— S. 113 — Validation of levy of electri- 
city tax by Municipal Corporation for a 
specified period — Propriety — See Muni- 
cipalities — Delhi Municipal Corporation 
(Validation of Electricity Tax) Act (1966), 
S. 2 Delhi 159 B (C N 28) 

Ss. 113(2) -(d), 150 — Levy of tax on 

consumption, sale or supply of electricity 
— Corporation can legally levy tax on con- 
sumption of electricity irrespective of the 
source of that electricity — Tax on con- 
sumption of electricity generated by the 
consumer himself is not illegal 

Delhi 159 C (C N 28) 

Ss. H3(2)(d) and 150 (1) — Power to 

levy tax — No guidance provided by Parlia- 
ment for fixation of rates — Absence of 
guidance amounts to excessive delegation — 
Sections are void Delhi 159 D (C N 28) 
S. 150 — Validation of Municipal Cor- 
poration’s resolution imposing electricity tax 
for a specified period — Propriety — See 
Municipalities — Delhi Municipal Corpora- 
tion (Validation of Electricity Tax) Act 
(1966), S. 2 Delhi 159 B (C N 28) 

S. 150 — Tax on consumptions, sale or 

supply of electricity — Legality — See 
Municipalities — Delhi Municipal Corpora- 
tion Act (1957), S. 113 (2)fd) 

Delhi 159 C (C N 28) 
-S. 150(1) — Power to lery tax — Sec- 
tion is void — See Municipalities — Delhi 
Municipal Corporation Act (1957), S. 113(2) 

(d) Delhi 159 D (C N 28) 

S. 150 (3) — Resolution levying tax 

under, validated in so far as rates specified 
related to consumption or sale of electri- 
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51UNICIPALITIES — DELHI MUNICIPAL 
CORPORATION ACT (Contd ) 
cit/ — Resolution not sDecifyinR rates — 
Effect — See Municipalities — Delhi Muni- 
cipal Corporation (Validation of Electriaty 
Tax) Act (1966) S 2 Delhi 159 E (CN23) 

Sec 336 (2) (a) — Delhi Development 

Act (61 of 1957). Sec 14 — Permission 
for erection of building or execution of woik 

— When can be refused — Mere prepara- 
tion of Master Plan under De\elooment Ac* 

— Plan not indicating any particular and 

definite use of any land — Permission can- 
not be refused on ground of contravention 
of Section 14 SC 386 (C N 76) 

— DKUII iMUNICIPAL CORPORATION 
(VALIDATION OF ELECTRICITY TAX) 
ACT (35 of 19G6) 

S 2 — Validation — Municipal Cor- 
poration passing resolution on 24-6-59 levy- 
ing electricity tax under S 150 (3) of Delni 
Municipal Corporation Act (1957) — Reso- 
lution held illegal because of invalidity of 
steps taken under sub-sections (1) and (2' 
which are ccnditions precedent — Subse 
quent validation of resolution under sub-sec 
(3) DY Validation Act — Validation also 
validated steps taken under anterior sub- 
sections (1) and (2) of Section 2 

Delhi 159 A (C N 2d) 
— — S 2 — Validation — Municipal Cor- 
poration’s resolution imposing electncity tax 
for a specified penod — In absence of lew 
for further period, validation of rates \\a» 
held to be no effect Municipalities — 
Dellu Municipal Corporation Act (1957). 
Ss 150, 109, 113 Delhi 159 B (C N 28) 

— -S 2 — Resolution of Delhi Municipal 
Corporation under S 150 (3) of the Delta 
Mumcipal Corporation Act. 1957 vahoatcu 
in so far as rates specified in the resolution 
in respect of tax on consumption or sale of 
cl'^ctncity — Resolution not specifying 
rates — Resolution, however, approv- 
ing resolution of Standing Committee 
which in term referring to rates 
sanctioned by Government — Rates held 
wer® speciifea’ dy reiference, triougn not ex- 
pressly recited in the resolution of ^e cor- 
poration to the resolution of the standing 
committee Delhi 159 £ (C N 28) 

—RAJASTHAN MUNICIPALITIES ACT (3S 
of 1959) 

S 104 — Constitutional validity — Con- 
stitution of India, Articles 14 and 245 — 
Section 104 is not void either on account of 
excessive delegation or on account of vio- 
lation of Art 14 Raj 146 A (C N 32) 

S 104 — Scope — Tax is imposed by 

Government m its own rights and not on 
behalf of municipal board though it may 
benefit only the muniapal boards — Local 
differences in taxes can be allowed, but 
they Cannot be allowed to be outrageous — 
Constitution of India, Art 14 

Raj 146 B (C N 32) 


MYSORE RENT CONTROL ACT (22 o! 
1961) 

S^e under Houses and Rents 
MiSORC RENT CONTROL RULES (1961) 
See under Houses and Rents 
MYSORE VILLAGE PANCJIAYATS AND 
LOCAL BOARDS ACT (10 of 1959) 
bee under Panchajats 

MYSORE \TL1AGE PANCIIAYATS DEC- 
LARATION OF VILLAGES (PROCi- 
DURC) RULES (1959) 
bee under Panchayats 


OATHS ACT (10 of 1873) 

Ss 5 and 13 — Object of Act — Chilu 

witness — Duty of court to record its opi- 
nicr — Omission to admmister oath or to 
attach certificate as required by pronso to 
Set 5 — Does not affect admissibility cf 
his evidence by virtue of Section 13 — (Evi- 
dence Act (1872), Section 118) 

Onssa 105 A (C N 33) 

S 13 — Child witness — Omission to 

aamimster oath or to attach certificate as 
required by proviso to S 5 — Does not 
affect admissibility of his evidence —• See 
Oaths Act (1873). S 5 

Onssa 105 A (C N 331 


PANCHAYATS 

—ASSAM PANCHAYATS ACT (24 of 1950) 

S J(i)and (2). Provisos — As«am Pai.-t 

cnayat (Constitution) (Amendment) Rules 
(1C(H). Rules 87, 88 — Pox-er of State Gov- 
ernment under Section 3(1) and (2) respect- 
ing creation of Gaon Sabha and addition to 
cr subtraction from area of Gaon Sabha — 
Independent of provnsos to Section 3(2) — 
Government passing orders under Section 
3(i) and (2) on being moved by Gaon Sabha 
— Orders cannot be objected on ground o* 
nou-compliance with procedure unocr 
Rules 87, 88 Assam 61 A (C N 14) 

S 3(1) and (2), Provisos — Scope 

provisos to Section 3(2) — Provnsos are not 
exception to Section 3(1) and (2) — Powers 
of Government unde- Section 3(1) and' (2) 
an independent of provisos — Provisos may 
be considered as independent pronsions 

Assam 61 B (C N 14) 

S 3(1) and (2)' Provisos — Creation 

of another Gaon Sabha on the recommen- 
dation by the Gaon Sabha — Gaon Sabha 
IS estopped from challenging creation there- 
of by State Government ■ — See Evndente 
Act (1872), S 115 Assam 61 C fC N 14) 


— A&SA’M PANCHAYAT (CONSTITUTION)^ 
(AMENDMENT) RULES (1964) i 

Rr 87, 88, — Orders of Government m 

exercise of powers under S 3(1) &. (2) ci 
the Act on being moved by Gaon Sabha — 
Orders cannot be objected on ground of non- 
compliance vTith formalities under the rules 
— See Panchayats — Assam Panchayat Act 
(24 of J959), S 3(1) and (2), provisos 

Assam fil A (C N 14) 
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PANCHAYATS (contd.) 

—MYSORE VILLAGE PANCHAYATS AND 
LOCAL BOARDS ACT (10 of 1959) ‘ 

S. 3(1) (2) — Notification under S. 3(1) 

constituting two \nllages out of existing one 

— No prior declaration under S. 3 (2) that 
existing village has ceased to exist — Noti- 
fication is illegal. (Per Di\nsion Bench) 

Mys 149 C (C N 28) (FB) 

S. 3(2) — Mysore Village Panchayats 

Declaration of Villages (Procedure) Rules 
(1959) — Action under S. 3(2) — Consulta- 
tion with Taluka Board is not mandatory 
but only directory. (1963) 1 Mys LJ 150, 
Overruled Mys. 149 A (C N 28) (FB) 

S. 3(2) — Action under the section is 

an administrative act — See Constitution 
of India, Art. 226 

Mys 149 B (C N 28) (FB) 

—MYSORE VILLAGE PANCHAYATS DEC- 
LARATION OF VILLAGES (PROCE- 
DURE) RULES (1959) 

— See Panchayats — Mysore Village Pan- 

chovats and Local Boards Act (10 of 195S), 
S. 3(2) Mys 149 A (C N 28) (FB) 


PARTNERSHIP ACT (9 of 1932) 

S. 4 — Suit by partnership firm for 

libel or defamation of firm is not maintain- 
able — See 'Tort’ — Libel or Slander 

Punj 150 A (C N 26) 

S. 48 — One partner suing another 

partner for mortgage money — General 
account not asked for nor third partner 
made a party — Suit maintainable 

Guj 145 (C N 25) 

PENAL CODE (45 of 1860) 

Ss. 21(10) and 409 — "Public servant’’ 

— (Quaere) — Whether office-bearer of co- 
operative society, while discharging his 
duties as such, is public servant — (Co-ope- 
rative Societies — Bihar and Orissa Co- 
operative Societies Act (6 of 1935), S. 40) 

Pat 173 C (C N 46) 

S. 34 — Scope — Section does not 

create a specific ofience — It merely enun- 
ciates principle of constructive liability for 
acts committed by two or more persons in 
furtherance of common intention 

Orissa 105 C (C N 38) 

S. 34 — Charge — Absence of mention 

of Sec. 34 — Effect — (Criminal P. C. (1893), 
Sections 233 and 537) 

Orissa 105 D (C N 38) 

S. 84 — Insanity — _ Legal insani^ — 

Any insanity recognized in medical science 
is not legal insanity — Destruction of cog- 
nitive faculty of mind to such an extent 
as to render the accused incapable of know- 
ing the nature of the act or that what he 
was doing was contrary to law is necessaiy 

— Onus lies on accused to prove insanity 

— Tests laid down — Evidence Act (18/2), 

Ss. 101 to 104 Orissa 102 (C N 37) 


PENAL CODE (contd.) 

S. 177 — S. 52 of Income Tax Act, 

1922, does not repeal the section — See 
Income Tax Act (1922), S. 52 

Mad 145 A (C N 35) 
— ; — S. 182 — F. I, R. alleging certain cog- 
nizable offences — Informant filing com- 
plaint before Magistrate making same alle- 
gations — Allegations found to be false by 
Police — Magistrate cannot take cognizance 
of offences under Ss. 182, 211 and 193 
Penal Code — See Criminal P. C. (1893), 
S. 195 (l)(b) and (1) (a) 

SC 355 A (C N 70) 

S. 182 — See Criminal P. C. (1898), 

S. 207-A SC 355 B (C N 70) 

— ; — S. 193 — F. I. R. alleging certain cog- 
nizable offences — Informant filing com- 
plaint before Magistrate making same alle- 
gations — Allegations found to be false by 
Police — Magistrate cannot take cognizance 
of offences under Ss. 182, 211 and 193 
Penal Code — See Criminal P. C. (1898), 
S. J95(l)(b) and (l)(a) SC 355 A (C N 70) 
S. 211 — F. I. R. alleging certain cog- 
nizable offences — Informant filing coin- 
plaint before Magistrate making same alle- 
gations — Allegations found to be false by 
Police — Magistrate cannot take cognizance 
cf offences under Ss. 182, 211 and 193, Penal 
Code — See Criminal P. C. (1898), S. 195(1) 
(b) and (l)(a) SC 355 A (C N 70) 

S. 211 — See Criminal P. C. (1898), 

S. 207-A SC 355 B (C N 70) 

S. 300, Clauses secondly and thirdly — 

Applicability — Intention to cause bodily 
in-jury sufficient in the ordinary course of 
nature to cause death — Existence of such 
injury caused by act of accused proved — 
Intention to cause it may be presumed un- 
less there is evidence to contrary — On- 
facts accused held were guilty under Sec- 
tion 302/.34 I. P. C. as case was covered by- 
clause thirdly and not secondly' of Section 
300 Orissa 105 E (C N 35) 

S. 302 — Confessional statement — Ac- 
ceptance of inculpatory portion alone — 
Permissibility — Inculpatory portion can be 
accepted if the exculpatory portion is found 
to be inherently improbable — Charge for 
murder — Confessional statement to Mukhi- 
ya of -village — Exculpatory portion found 
to be not only inherently improbable but 
coniradicted by the statement of accused 
under S. 342 Criminal P. C. — Acceptance 
of inculpatory portion and conwetion based 
thereon, held, was valid — See Evidence 
Act (1372), S. 3 SC 422 (C N 83) 


Ss. 361, 363 and 376 — Accused taking 

or enticing 5 year old girl out of keeping 
of lawful guardian without consent of 
mother in the absence of father and subse- 
quently committing rape on girl — No 
prooi of any intention of rape at the time 
of kidnapping — Conviction under^S. 366 
is improper — Conviction under Ss. 363 and 
375 is valid All 216 B (C N 45) 

S. 361 — "Takes or entices” — Taking 

when is complete — Consent of child im- 
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PENAL CODE (confd.) 
material — Form of enticement not con- 
fined to oflermH sweetmeats 

All 216 C (C N 43) 

S 363 — Enticing or taking away five 

jear old girl out of lawful guardianship 
•will out consent of mother in absence of 
father and subsequently committing rape on 
girl — No proof of any intention of rape 
at the time of kidnapping — Conviction 
under Ss. 363 and 375 valid — See Penal 
Cede (1860), S 361 All 216 B (C N 45) 


PENAL CODE (contd ) 

cueed — Yet offences under Ss 420 or 379 

not ruled out Cal 232 A (C N 40) 

^Ss 420 and 379 — Mens rea — Accused 

owner of taxi — Accused also having requi 
sits token, insurance certificate, blue booK 
and R T A permit — Registered partner- 
ship for running taxi existing between com- 
plainant and accused — Evidence not sho.v- 
inp criminal mind on the part of accused 
— Proceedings against accused under S 
420 not maintainable Cal 232 B (C N 40) 


S 375 — Laceration of hymen, posterior 

perinaeum and vaginal walls of victim — 
Absence of injury on person of accused, 
and particularly perns cannot be sole ground 
for discarding prosecution evidence 

All 216 A (C N 45) 

S 376 — Taking or enticing 5 year old 

girl out of keeping of lawful guardianships 
without consent of mother in the absence 
of father and subsequently committing rape 
On her — No proof of intention to rape at 
the tune of ladnapping — OSence — See 
Penal Code (I860). S 361 

All 216 B (C N 45) 
S 379 — Offence under the section — 
Existing partnership between complainant 
ind accused will not rule out commission 
if offences under Ss 379 and 420 — See 
9enal Code (1860), S 420 

Cal 232 A (C N 40) 

S 379 — Mens rea — Necessity — 

Existing partnership between accused and 
complainant •— Effect — See Penal Code 
(1860), S 420 Cal 232 B (C N 40) 

—— S 379 — Comnction for theft and un- 
lawful posse^on of Telephone wires — 
HeM that there was no compliance with 
S 7 of Telegraph Wires (Unlawful Posses- 
Bicn) Act and the Magistrate has no power 
to take cogmzance of offence under that 
Act — Conviction for theft however was 
prorier — See Telegraph Wires (Unlawful 
Pcsfession) Act (1950), S 7 

Goa 55 (C N 16) 

409 — "Enlnisted with property” — 

Loans advanced by bank to members ofCo- 
ope’-ative Society — Loans realised by socie- 
ty to be repaid to bank — Secretary of 
Soc-ety failing to deposit realised amounts 
— Secretary liable under S 409 

Pat 173 A (C N 49) 
— — S 409 — Secretary of a Co-op soaety 
falling to deposit reahsea amounts — Xaab'e 
under the section — See Co-operative 
Societies — Bihar and Orissa Co-operative 
Societies Act (6 of 1935) S 40 

Pat 173 B (C K 4a) 

S 409 — Office bearer of Co-operative 

Society dischargmg duty as such whether 
a 'public servant’ (Quaere) — See Penal 
Cede (I860). S 21 (10) 

Pat 173 C (C N 46) 
^S& 420 and 379 — Registered partner- 
ship existing between complainant and ac- 


S 499 — Concurrent finding that appli- 
cant defamed the complainant — Reinsion 
petition is liable to be rejected in limine 
— See Criminal P C (1898), S 435 

Goa 52 (C N 14) 

S 511 — Preparation and attempt — 

Distinguished — See Essential Commodi- 
ties Act (1955), S 7 

Madh Pra 96 (C N 30) 


POLICE ACT (5 of 1861) 

— — Ss 7 and 12 — Rules under. R 163 
(Punjab) — Proceedings in Criminal Couit 
aga nst police ojficer for defalcation of Gov- 
eromenl money — Magistrate wlule acqiut- 
ling official stating mat "I admit that none 
else would have dared to sign this entry 
m T A. bill but since it has not 

been proved ” and also recordmS 

that all presecuMon witnesses had resiled — 
Held, case was covered by clauses (a) (oj 
and (c) and the official could not claim pro- 
tection of sub-rule (1) 

Pun] 131 B (C N 22) 
— -Ss 7 and 12 — Rules under, R 16 38 
(1) (Punjab) — Criminal offence not con- 
nected with officia] relations of delinquent 
offcial with the public — Rule has no ap- 
pbcation Punj 131 C (C N 22) 

Ss 7 and 12 — Rules under, R 16 24 

(1) Cls (u) and (lu) (Punjab) — Police Offi- 
aal not admitting misconduct alleged 
ag .inst him — Cl (lu) applies and not 
Cl (li) Pun] 131 D (C N 22) 

• Ss 7 and 12 — Rules under, K 1624 

(1) Cl (i) (Punjab) — Summary of allega- 
tions — Names of witnesses and summary 
of statements which those ivitnesses are ex- 
pected to make need not be detailed m sum- 
mary of allegations Punj 131 E (C N 22) 

■ S 7 — Supply of requisite copies of 

statements of witnesses to one who alreaay 
has them — Not necessary — See Constitu- 
tion of India. Art 311 (2) 

Punj 131 F (C N 22) 

Ss 7 and 12 — Rules under. R 16 24 

(Pjmab) — Scope — It env'elopes require- 
merts of Art 311 of Constitution and Rule 
7 of Punjab Civil Services (Pnmshmenl and 
Appeal) Rules, 1952 

Punj 131 H (C N 22) 

• S 12 — Proceedings m Criminal Court 

against police officer for defalcation of Gov- 
ernment money — Held ca'e was cov ered 
by Cli (a), (b) and (c) of B 16 3 and the 
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POLICE ACT (Contd.) 

official could not claim protection of sub- 

rule (1) — See Police Act (1861), S. 7 

Punj 131 B (C N 22) 

S. 12 — Applicability of R. 16.38 (1) — 

Not applicable where offence is not con- 
nected with official relations of delinquent 
official with the public — See Police Act 
(1861), S. 7 Punj 131 C (C N 22) 

S. 12 — Police official not admitting 

misconduct alleged against him — Cl. (iii) 
of R. 16.24 (1) applies and not Cl. (ii) of 
the said rule — See Police Act (1861), S. 7 
Puni 131 D (C N 22) 

S. 12 — Rules under — Delinquent 

official already hamng copies of statements 
of witnesses to be examined in departmental 
inquiry and neither disputing the fact nor 
asking for another set — Another set need 
not be furnished to him — See Police Act 
(1861), S. 7 Punj 131 E (C N 22) 

S. 12 — Set of copies of witness — 

Statements, supply to one who already has 
them — See Constitution of India, Art. 311 
(2) Punj 131 F (C N 22) 

S. 12 — Scope — See Police Act (1861), 

S. 7 Punj 131 H (C N 22) 

^Rules under, R. 16.3 (Punj) — Held the 

case was covered Dy CIs. (a), (b) and (c) 
and the official could not claim the 
protection of sub-rule (1) — See Police Act 
(1361), S. 7 Punj 131 B (C N 22) 

^Rules under, Rule 16.24 (Punj) — Scope 

— See Police Act (1861), S. 7 

Punj 131 H (C N 22) 

Rules under R. 16.24 (Punj) — Supply 

of fresh set of copies of statements of wit- 
nesses. to one who already has them — • Not 
necessary — See Constitution of India, Art. 
311 (2) Punj 131 F (C N 22) 

Rules under R. 16.24 (1) CIs. (ii) and 

(iii) (Punj) — Police official not admitting 
misconduct alleged against him — Cl. (iii) 
applies and not Cl. (ii) — See Police Act 
(1861), S. 7 Punj 131 D (C N 22) 

Rules under R. 16.24 (1) & Cl. (i) (Punj) 

— Names of witnesses and summary of 

statements which those wntnesses are expect- 
ed to make need not be detailed in sum- 
mary of allegations — See Police Act (1861), 
S. 7 Punj 131 E (C N 22) 

Rules under Rule 16.38 (1) (Punj) — 

Applicability — See Police Act (1861), S. 7 
Punj 131 C (C N 22) 

PREVENTION OF FOOD ADULTERATION 
ACT (37 of 1934) 

Ss. 2 (xiii), 10, 12, 16 — 'Sale’ includes 

sale for analysis to public or to Food In- 
spector — Sale to member of public can be 
only voluntary but sale to Food Inspector 
may be voluntary or non-voluntary -y- Tea 
vendor storing milk for tea — No evidence 
to show that it was kept for sale — Food 
Inspector taking sample for analysis against 
protest of tea vendor — Vendor acceptin.g 
Sts price and granting receipt without any 


PREVENTION OF FOOD ADULTERATION 
ACT (contd.) 

coercion — Transaction held to be sale 
within S. 2 (xiii) Pat 155 A (C N 4i) 

: S, 7 — Sale of adulterated tea — Bind- 

ing nature of report of Public Analyst and 
certificate of Director — See Prevention of 
Food Adulteration Act (1954), S. 13 

Ker 146 (C N 33) 
— S. 7(i) — Sample of ghee taken from 
tins taken out of cold storage — Sample 
containing more moisture and oleic acid 
than prescribed in Rules — Such increases 
within _ possible ranges of variation under 
such ^ circumstances — Conviction for adul- 
teration illegal — See Prevention of Food 
Adulteration Act (1954), S. 16 (a) (i) 

Cal 247 B (C N 44) 

S. 10 — Sale includes sale for analysis 

to public or to Food Inspector — See Pre- 
vention of Food Adulteration Act (1954), 
S. 2(xiii) Pat 155 A (C N 41) 

S. 12 — 'Sale’ includes sale for analysis 

to public or to Food Inspector — See Pre- 
vention of Food Adulteration Act (1954), 

S. 2 (xiii) Pat 155 A (C N 41) 

Ss. 13, 7, 16 — Sale of adulterated tea 

— Report of Public Analyst and certificate 
of Director — Value of — Binding nature 
on Courts Ker 146 (C N 33) 

S. 13(5) ■ — Report of public analyst — 

Ewdentiary value — Examination of public 
Analj'st not essential unless he is called by 
either party — Prevention of Food Adul- 
teration Rules (1955), R. 20 — Addition of 
adequate quantity of preservative to sample 
of milk — Non-compliance — Delay of two 
months and a half in examination of sample 
— Report of Public Analyst can be relied 
upon as basis of conviction 

Pat 155 B (C N 41) 
S. 16 — Sale of adulterated tea — Re- 
port of Public Analyst and certificate of 
Director — Value of — Binding nature on 
Courts — See Prevention of Food Adultera- 
tion Act (1954), S. 13 Ker 146 (C N 33) 
S. 16 — "Sale” includes sale for ana- 
lysis to public or to Food Inspector — See 
Prevention of Food Adulteration Act 
(1954). S. 2 (xiii) Orissa 155 A (C N 41) 

S. 16(l)(a)(i), Prowso — Sentence — 

Offence of adulteration of milk by tea 
vendor only of technical nature — Sentence 
of fine of I?s. 5/- only would meet require- 
ments of justice as offence is covered by 
proviso to S. 16(1) and a sentence of im- 
prisomnent is not compulsory 

Pat 155 C (C N 41) 

Ss. 16 (1) (a) (i) and 7 (i)— Sample taken 

from sealed tin of ghee brought out of cola 
storage — Sample containing more moisture 
and oleic acid than standard prescribed in 
Rules — Such increases within possible 
ranges of variation imder such circumstances 

Conviction for adulteration illegal — 

(Prevention of Food Adulteration Rules 
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rKE:\’EXTION OF FOOD ADULTERATION 
ACT (contd) 

(1055). Appendix I. A 11 14) 

Cal 247 B (C N 44) 

S 17 (1) Proviso — Accused in-cnarse 

of office of company as persons in charge 
of and responsible to company for conduct 
of its bu'iress — Commodity manufaclurca 
bj company at a place different from that 
of office — Accused not concerned wnth 
manufacture — Conviction of accused for 
adulteration of coromoditv is not justifiable 
Cal 247 A (C N 44) 

PREVENTION OF FOOD ADULTERATION 
RULES (1955) 

Appendix I A 1114 — Conviction for 

adulteration held illegal in the cir- 
cumstances — See Prevention of Food 
Adulteration Act (1954), S 16 (1) (a) (i) 

Cal 247 B (C N 44) 

PREVENTIVE DETENTION ACT (4 ol 1950) 
Ete under Public Safety 


..LB ICGDMay 

PUBLIC SAFETY — PREVENTIVE DETEN- 
TION ACT (contd) 

S 13 — Detention order — Expiry of 

— Expires on expiry of 12 months from date 
cl detention — See Public Safety — Pre- 
ventive Detention Act (1950) S llA 

Cal 234 (C N 41) 
S 14 — Detention order expires on ex- 
piry of 12 months from date of detention 

— Release on parole by Government can- 
nut operate as suspension of detention order 

— See Public Safety — Pre%entive Deten- 
tion Act (1950), S llA 

Cal 234 (C N 41) 


PUNJAB DOCUMFNT WRITERS LICEN- 
SING RULES (1961) 

Rule 3(2) — Rule is ultra vires — See 

Registration Act (1908). S 69 (1) (bb) (as 
amended by Indian Registration (Punjab 
Amendment) Act (1961) 

Delhi 134 (C N 22) 


PROVINCIAL SMALL CAUSE COURTS 
ACT 0 ol 1887) 

S 16 — S 35 IS an express provision con- 
templated by S 16 — See Pro\nnciaI Small 
Ca-^e Courts Act (1887). S 35 

Guj 147 B (C N 26) 
Ss 24 ard 27 — Decree or order to be 
Ural and non-appealable must be made b> 
Smell Cause Court Guj 147 A (C N 28) 
— — S 24 — Suit first tned by Small Cau.>t 
Court and subsequently by Court ol ordi- 
narj’ civil jurisdiction — Neither S 24 noi 
S 27 would apply — See Provincial Small 
Cau.,e Courts Act (1887) S 35 

Guj 147 B (C N 26) 

S 27 — Decree or order made by a 

Ccuit of Small Causes alone is final under 
the section — See Provincial Small Cause 
Courts Act (1887). S 24 

Guj 147 A (C N 26) 

S 27 — Suit first tned by Court of 

Small Causes and subsequently by Court 
ol ordinary' original lunsdiction — Neither 
S 24 nor S 27 iiould apply — See Provin- 
cui Sn.all Cause Courts Act (1887) S 35 
Guj 147 B (C N 26) 

Ss 35. 16 24 end 27 — S 35 is a.i 

express proyns on contemplated by S 16 — 
Suit first tned b\ Small Cause Court and 
subsequently by Court of ordinary Civil 
jun'oicticn — Order passed by latter 
Court — Neither S 24 nor S 27 woulo ap- 
ply Gu] 147 B (C N 26) 

PUBLIC SAFETY 

— pkevlntiat: detention act (4 ol 

1950) 

Ss llA, 13 and 14 — Detention order 

e-mres on exoiry of 12 months from date 
of detention — Intenm bail by Court or 
re’ea'e on parole b> Government cannot 
op'^rate as suspension of detention order 

Cal 234 (C N 41) 


PUNJAB PRE-EMPTION ACT (I of 1913) 
S 15(2 )(b) thirdly (as amended by Pun- 
jab Act 10 of 1960) — Or. meaning of — 
Does not rr^an 'and — lather’s brother ha* 
superior right over father’s brother's son — 
(1008) 70 PLR 571. Overruled — (Worda 

and Phrases — Or) 

Delhi 154 B (C N 27) (FO) 


PUNJAB REORGANISATION ACT (1906) 
S 93 — Proceeding — Reference of in- 
dustrial dispute to Labour Court or Indus- 
trial Tribunal is a proceeding within mean- 
ing of section Punj 147 A (C N 25) 

S 93 — "Corresponding Court, Tribu- 
nal. authority or officer” — Transfer of case 
from Labour Court, Rohtak to Labour 
Cojrt, Jullundur ■ — Labour Court, Jullun- 
our, js cenesponding Labour Court in Rob- 
tal% by virte of S 10 of Industnal Disput«.s 
Act (1947) Punj 147 B (C N 25) 


PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) 

See under Tenancy Laus 


RAIL 4VAY ESTABLISII51ENT CODE 

Rr. 1702, 1703 — Special provisions ap- 

phcable to ex-B N Railway Company em- 
ployees — General provisions m the Code 
do uot apply till the special provisions aic 
repealed or abrogated — Enquiry against 
petitioner — Charges framed by District 
Mechamcal Engineer and enquiry ordered 
b> lum — Held that the District Mechani- 
cal Fngineer was not the Head of the 
Department and hence the proceedings iveic 
net valid Andh Pra 155 A (C N 50) 

■ Rule 1702 — First notice mentioning 
proposed puiushment — Prejudice 

Andh Pra 155 B (C N 50) 

l'^03 — Enquiry against petitioner 

■ — Charges framed by District Mechanical 
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RAILWAY ESTABLISHMENT CODE (contd.) 

Ensineer — Validity of proceedings — See 
Railway Establishment Code Rules, R. 1702 
Andh Pra 155 A (C N 50) 


Religious and charitable endow- 

MENTS (contd.) 

Dayalbagh institution at Agra traced 

All 248 H (C N 52) 


RAILWAYS ACT (9 of 1890) 

Sec. 74C (3) — Mango consignment, 

despatched at owner’s risk, reaching destina- 
tion 2 days late than reasonable time — 
Mangoes found unfit for human consump- 
tion — Delay of two days not being un- 
reasonable Railway not responsible for des- 
truction — Presumption that damage was 
due to delay of two days cannot be drawn 
— (Evidence Act (1872), Section 114) 

Orissa 100 A (C N 36) 


RAILWAY GENERAL RULES NO. 29 
(1954) 

In terms, Rule 29 has no application to 

booking of perishable goods 

Orissa 100 B (C N 36) 

RAJASTHAN MINOR MINERAL CON- 
CESSIONAL RULES (1939) 

R. 46 — Appeal under, heard by secre- 

tan.' but disposed of by Minister in-charge — 
Invalid — See Constitution of India, Art. 166 

Rai 129 (C N 28) 


RAJASTHAN MUNICIPALITIES ACT (38 
of 1959) 

See under Municipalities. 

RAJASTHAN SALES TAX ACT (29 of 1954) 
See under Sales Tax. 

REGISTRATION ACT (16 of 1908) 

S. 2(6) — Gift of cash in favour of a 

•deity — Document does not require regis- 
tration — See Registration Act (1908), 
S. 17 All 248 I (C N 52) 

Ss. 17, 2(6) — Document making a gift 

of cash in favour of a deity does not require 
registration Ali 248 I (C N 52) 

S. 69 (l)(b) (as amended by Indian 

Registi'ation (Pun.iab Amendment) Act (1961) 
— Puniab Document Writers Licensing 
Rules (1961), R. 3(2) — Sub-rule (2) is in 
excess ot rule-making powers conferred 
under S. 69 (1) (bb) and so ultra vires 

Delhi 134 (C N 22) 


RELIGIOUS AND CHARITABLE ENDOW- 
MENTS . . 

Concept and early history of charitable 

and religious trusts, right frorn the period 
of Roman law, traced with special reference 
to property gifted to the institution and the 
ownership of such property — ^In this connec- 
tion law of gifts to corporation and corpora- 
lion sole under English law also discusseu. 
Hindu iundical notions regarding ^ft to 
God and charitable institutions also discuss- 
ed Case law referred — Transfer of Pio- 
pertv Act (1882), S. 122 — Hindu Law 
Religious Endowment .All 248 L (C N o-) 

Radhaswami faith and Dayalbagh ; 

Tenets of R.idhasw'ami faith and history ot 


Representation of the people act 

(43 of 1951) 

~Ss. 33(5), 36(2) (b) — Requirements of 
Valid nomination naper — Non-compliance 
— Eifect SC 395 A (C N 78) 

~ — S. 36(2) (b) — Requirements of valid 
nomination paper — Non-compliance — 
Effect — See Representation of the People 
Act (1951), S. 33 (5) SC 395 A (C N 78) 
~ — S. 79(b) — "Candidate” — Who is — 
See Representation of the People Act (1951), 
S. 86(1) Andh Pra 151 A (C N 49) 

S. 82(b) — Election petition — Parties 

IQ — Person who has withdrawn from con- 
test — When necessary party — See Repre- 
sentation of the People Act (1951), S. 86(1) 
Andh Pra 151 A (C N 49) 
— S. 86 — Election petition — Necessary 
P£»rlv, not impleaded — Petition liable to 
b£; dismissed — Delay cannot be condoned 
— - (Limitation Act (1963), S. 5) — (Civil 
P. C. (1908), O. 1, R. 10) 

Andh Pra 151 C (C N 49) 
— Ss. 86(1), 79(b), 82(b), 123(1) (B) (a) — 
Election petition — Parties to — (Candidate 
withdrawing from contest — Allegations of 
bribery against him — He is a necessary 
pgrly to election petition — Failure to im- 
plead him is fatal 

Andh Pra 151 A (C N 49) 
— — S. 86(1) and (4) — Sub-section (4) when 
comes into play 

Andh Pra 151 D (C N 49) 
— — S. 116-A — Appeal to Supreme Court 
— Finding of fact and appreciation of evi- 
dence — Practice SC 395 B (C N 78) 

— • — S. 123 — Scope 

Andh Pra 151 B (C N 49) 
— — S. 123 (1)(B) (a) — Allegation of bri- 
bei-y against a candidate who had with- 
drawn from contest — He is necessaiy 
party to election petition — Failure to im- 
plead him is fatal — See Representation of 
the People Act (1951), S. 86 (1) 

Andh Pra 151 A (C N 49) 

— — S. 123(2) (ii) — Corrupt practice — 
Undue influence — Speech exhorting voters 
th^i if they voted for the congress or_ a 
congress candidate they would be commit- 
ting the .sin of go-hatya amounts to an at- 
tempt to induce voters to believ^e that they 
would become objects of divnne displeasure 
or spiritual censure falling within the mis- 
chief of S. 123(2)(ii) SC 395 C (C N 78) 

RICE MII.LING industry (REGULA- 
TION) ACT (21 of 1958) 

— ^—Kerala Paddy (Restriction of Milling) 
Older, 1967, passed by Kerala Govt, as a 
delegate of Central Govt is not an invalid 
order — It cannot be said that the pur- 
po-Ve of the order is the same as that of the 
Central Act — See Constitution of India, 
Art. 245 Ker 154 D (C N 36) (FB) - 
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RULES OF BUSINESS (GOVERNSIENT OF 
RAJASTHAN) 

— R 5 — Appeal under K 46(2) of Raj 
Mineral Concession Rules 19a9 heard by 
Secretary but disposed of bv Minister in- 
ch^rge — Invalid — See Constitution of 
India Art 166 Rai 129 (C N 28) 

— R 21 — Appeal under R 46(2) of Raj 
Minor Mineral Concession Rules 1959 
heard by Secretary but disposed of by 
Mmister-in-charge — Invalid — See Con- 
stitution of India Art 166 

Raj 129 (C N 2ft) 

SALES TAX 


—CENTRAL SALES TAX ACT (74 of 1956) 
— S 2^) — Madras General Sales Tax 
Act (1 of 1959) Section 2(g) — Business of 
maniifacture and sale of machinery and its 
parts — Purchase of arc furnaces for use 
in foundry of the assessee — On finding 
them unsuitable furnaces sold at profit — 
Proceeds of sale do not form part of busi- 
ness turnover SC 348 (C N 68) 


—MADRAS GENERAL SALES TAX ACT 
(1 of 1939) 

S 2(g) — Business of manufacture and 
sale 0 ^ machinery and its parts — Purchase 
of are furnaces for use in foundry of the 
assessee — On finding them uositable. 
furnaces sold at profit — Proceeds of sde 
do not form part of business turnover — 
See Sales Tax — Central Sales Tax Act 
(1956) S 2 (b) SC 348 (C N 68) 

—RAJASTHAN SALES TAX ACT (29 of 
1934) 


— — ^ 2 (o) (s) and (t) — Colliery Control 
Order (1949) Cl 4 — Turnover from sale 
of goods — Liability to tax — Essential 
element — ^Agreement between State and as- 
sessee actmg — See Sales Tax — Rajasthan 
Sales Tax Act (29 of 1954) S 3 

SC 343 A (C N 67) 
— — Ss. T 2(o) (s)and (t) — Colliery Control 
Order (1945) Clause 4 — ■ Turnover from 
sale of goods — Liability to tax — Essen- 
tial elements — Agreement between State 
and assessee acting as agent of a Coal Com- 
pany to sell coal — Price fixed under Col- 
liery Control Order — Effect of Control 
Order — Supply of coal by assessee — 
Transaction held one of sale of goods — 
Turnover liable to tax ILB (1965) 15 Raj 
603 Reversed SC 343 A (C N 67) 

S 3 — Sales Tax — Safes Tax Laws 

Validation Act (1956) S 2 — Rajasthan Sales 
Tax Act (29 of 1954) S3— Inter State 
Sales — Order of Assessment of Sales Tax 
for entire assessment Year 1955-56 — S3 
of Act of 1956 validating levy of sales taxon 
Inter-State Sales till September 6th 1935 — 
■Writ of mandamus can be issued directing 
State not to realise sales tax accept 
with regard to transactions of sale between 
the period April. 1955 and September 6th 
6955 both days mclusive — See Sales Tax 
— Sales Tax Laws Validation Act (1956) 
S 2 SC 343 B (C N 67) 


SALES TAX (contd) 

—SALES TAX LAWS VALIDATION ACl 
(7 of 1956) 

— ^ 2 — Rajasthan Sales Tax Act (29 o 
1954) Section 3 — Inter-State sales - 
Order of assessment of sales tax for entm 
assessment year 1955-56 • — Section 2 of Ac 
of 1956 validating levy of sales tax on inter 
State sales bll September 6 1955 — Wnt o 
mandamus can be issued directing Statf 
not to realise sales tax except wnth regart 
to transactions of sale between the peno 
April 1 1955 and September 6 195 d botl 
days inclusive — Constitution of India 
Article 226 ILR (1965) 15 Rai 603 Reiereet 
SC 343 B (C N 6T 


SALES TAX LAWS VALIDATION ACl 
(7 of 1936) 

See under Sales Tax. 

SAURASHTRA LAND REFORJIS ACT (2 
of 1951) 

See under Tenancy Laws 


SOCIETIES REGISTRATION ACT (21 ol 
1660) 

Ss 1. 2 3 19 — Certified copy of regis 

tration of society under Act produced — 
Presumption as to signature of persons ce 
memorandum of association — Burden h 
prove contrary — Evidence Act (1872) 
S 114, IHus. (e) All 248 C (C N 52] 

S 2 — ReostraUen of soaety — Duty 

of Registrar — See Societies Registratior 
Act (1860) S I All 248 C (C N 52 

— ^ 3 — Registration of Society — Duty 
of registrar — See Societies Registratior 
Act (1860), S 1 All 248 C (C N 52] 
S 6 — Civil P C. (1908) O 1 R 10 

0 29 R. 1 — Suit brought m the name 

01 society through its secretary who was 

named — Suit as laid is \alid — The pre 
vision in S 6 which begins wnth the word’ 
' may sue or be sued in the name of on" 
of Its officers cannot take away the nght 
of the Society itself to sue or be sued m 
iti. own name Sec. 6 is merely an enabbng 
provision AH 248 G (C N 52) 

S 13 — Manner of dissolution of 'oaety 

15 mdicated in S 13 — Bj-law of society 
that it shall stand dissolved m case no Sant 

Guru reappeared within two yea^ of 
the death of the fast Sant Sad Guru miU- 
mt“s against S 13 and must therefore be 
deemed to be mvalid and inoperative 

All 248 F (C N 52) 
-- — S 19 — Certified copy of registration 
of soaety produced — Presumption as 
to signature of persons on memoran- 
dum of assoaahon — See Soaeties Regis- 
tratun Act (1860) S 1 

All 248 C (C N 52) 

^ 20 — Soaety tor charitable purposes 

^me objects religious but dominant 
obj“«, charitable — Soaety can be regis- 
All 248 E (C N 52] 
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SPECIFIC RELIEF ACT (1 of 1877) 

i S. 9 — Scope — Tenant holding over 

after expiry of lease — Has a possessory 
; title Mad 191 C (C N 43) 

S. 9 — Words "due process of law” — 

: Not equivalent to word legally — Whether 
; power can be claimed to disturb quiet pos- 
session by force relying on terms in lease 
/ deed drawm in conformity with statutory 
provisions Mad 191 E (C N 43) 

— — S. 9 — Person inducted into possession 
without his transfer having right in law 
to do so — Such person cannot claim bene- 
fit of S. 53A of T. P. Act 

Mad 191 F (C N 43) 

S. 9 — Judgment and decree under the 

section — Revision is maintainable — See 
Civil Procedure Code (5 of 1908), S. 115 
Mad 191 G tC N 43) 

S. 28 — Applicability — See Civil 

P. C. (1908), O. 21 R. 19 

Andh Pra 146 fC N 46) 
— S. 42 — Suit for mere declaration that 
suit property belongs to the plaintiff and 
that the defendants in occupation are mere 
licensees without a prayer for their eject- 
ment is maintainable All 248 O (C N 52) 

SUCCESSION ACT (39 of 1925) 

S. 214 — ^Production of succession certifi- 
cate — Trial Court specifying timelimit for 
production of succession certificate — Sec- 
tion only requires production of certificate 
at any time before decree is passed — 
r; Trial Court’s order was erroneous 

Guj 158 A (C N 28) 

S. 214 — Original pro-note executed in 

favour of deceased husband of plaintiff — 
Original pro-note substituted by a new one 
in favour of plaintiff — Consideration of 
substituted pro-note was initial amount 
loaned by deceased husband — Succession 
certificate held not necessary — Fact that 
consideration of substituted pro-note was 
initial amount of the original pro-note had 
no relevance Guj 150 B (C N 28) 

TELEGRAPH WIRES (UNLAWFUL POS- 
SESSION) ACT (74 of 1950) 

S. 7 — Magistrate, not agreeing with 

final report submitted, ordering submis- 
sion of fresh chargesheet after reinvestiga- 
tion — Validity — See Criminal P. C. 
(1898), S. 190 (1) (c) All 241 A (C N 49) 
S. 7 — Conviction for theft and un- 
lawful possession of telephone copper ivire 
— Notification delegating power to file 
complaint as required under S. 7 (1) pub- 
lished in fact in Gazette of India as cited 
in the footnote to S. 7 in AIK Manuah 
Vol. 15 P. 592 but not brought on record 
— Complainant not stating that the com- 
plaint was made by or under authority of 
Central Government or that he was special- 
ly empowered to file that complaint — 
Held that there was no compliance %vitn 
S. 7 and the Magistrate had no pow^ to 
take cognizance of the offence under Tele- 
graph Wires (Unlawful Possession) Act — - 
’’Uomiction and sentence for the offence of 
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TELEGRAPH WIRES (UNLAWFUL POS- 
SESSION) ACT (contd.) 
theft under S. 379 Penal Code was, how- 
ever, proper — (Penal Code (1860), S. 379)- 

Goa 55 (C N 16) > 

TENANCY LAWS 

—BIHAR LAND REFORMS ACT (30 of 
1950) 

S. 4 (d) — Scope — Suit for arrears 

of maintenance out of income of certain 
property, claiming only money decree with- 
out enforcing charge on the property — 
Suit is not barred by S. 4 (d) 

Pat 162 B (C N 43) • 

■; S. 33 — Ad interim compensation — It' 

is not compensation in lieu of property — 
It is interest on compensation — Ad interim- 
compensation is income which is attachable 

— Mutawalli in charge of wakf property — 

Beneficiary having charge on income for 
maintenance — Property later vesting in 
Government — Ad interim compensation- 
paid to Mutawalli is income attachable by 
the beneficiary Pat 162 C (C N 43) 

— MADRAS CULTIVATING TENANTB- 
PROTECTION ACT (25 of 1955) 

S. 2 (a) — Cultivating tenant — Pri- 
vate agricultural land of landlord — Agri- 
cultural lease is governed by the Act and- 
not by Transfer of Property Act — Heirs 
of original lessee are cultivating tenants and- 
not trespassers — (Transfer of Property Act 
(1882), S. 117) Mad 172 A (C N 38) 

—MADRAS ESTATES LAND (REDUCTION’ 
OF RENT) ACT (30 of 1947) 

S. 3A (4) (b) — Question whether par- 
ticular land is private land or lyoti land — 
Decision of Tribunal on appeal is final and 
Civil Court’s jurisdiction is expressly barred- 

— See Civil P. C. (1908) S. 9 

Mad 172 C (C N 38) 

—PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) 

S. 2 (1) and (6) — Application under 

S. 18 — Sub-tenant is not entitled to make- 

— See Tenancy Laws — Punjab Security 
of Land Tenures Act (10 of 1953), S. 18 

SC 392 (C N 77) 

Ss. 18 and 2 (1) and (6) — Applica- 
tion under Section 18 — Sub-tenant is not. 
entitled to make SC 392 (C N 77) 

— SAURASHTRA LAND REFORMS ACT' 
(25 of 1951) 

S. 2(15) — Expression 'grant’ in S. 18, 

interpretation of — Grant by ruler ol- 
ershvhile State of Virpur confirmed by 
Government of India subject to condition 
that grantee would not evict cultivators 
from land — Grant accepted by grantee 
subject to conditions — By a notification j 
under S. 2 (15) of the Act grantee oeclar- 
ed to be a Girasdar subject to pro\ision^- 
of S. 18 — Application by grantee under- 
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TENANCl LAWS— SAUEASHTKA LAND 
REFOR'MS ACT (conld ) 

S 10 as Girasdar for order of allotment of 
la"d for personal cultivation, held incompe- 
ten* — Grantee \%as bound by conditional 
arnexed to grant and Mamlatdar could not 
Pasc an order enabling him to evict the ten 
ants — See Tenancy Laws — Saurashtra 
Lard Reforms Act (25 of 19ol) S 18 

SC 370 (C N 72) 

Ss 18 19 20 and 2 (15) — Expression 

'grant m Section 18 interpretation of — 
'G''ant by rule of erstwhile State of Vir 
pur confirmed by Government of India 
subject to condition that grantee would not 
«vict ailtii ators from land — Grant accept 
«a by grantee subiect to conditions — By 
-a notification under Section 2 (15) of the 
Act grantee declared to be a Girasdar sub 
jtPt to proM«ions of S 18 — Application 
grantee under Sec 29 as Girasdar for 
order of allotment of land for personal 
cultivation held incompetent — Granite 
was bourd by conditions annexed to gran 
ard Mamlatdar could not pass an order 
e abling him to evict the tenants 

SC 270 (C N 72) 
— S — Expression grant m S 18 
irierp etation of — Grant by ruler of 
ers+whi'e State of Virpur confirmed by Gov 
emment of India subject to condition that 
g antee would not evict cultivators from 
land — Grant accepted by grantee subject 
vo conditions — By a notification under 
S 2 (15) of the Act grantee declared to be 
a Girasdar subject to provisions of S 18 — 
Applicahon b\ grantee under S 19 
Girasdar for order of allotment of land for 
■personal cuhitation held incompetent — 
Grantee w“i« bound by conditions annexeo 
to grant and Mamlatdar could not pass an 
ordtri enab’mg him to evict the tenants — • 
Scp Tenancy Laws — Saurashtra Lana 
Reforms Act (25 of 19ol) S 18 

SC 370 (C N 72) 

■ S 20 — Expression grant m S 18 

interpretation o' — Grant by ruler of erst 
"While State of Virpur confirmed by Gov 
ejiQTnsnt nf India subject .to nnniUtinn thrl 
grantee would not eNict cultivators from 
Lrd — Grant accepted by grantee subject 
to co^dit ons — By a notification under 
S '' (15) of the '^ct grantee Declared to be 
a Girasdar subject to previsions of S 18 
— Application bv grantee under S 19 as 
Girasdar for order of allotment of land for 
Oer'onai cultivation held ircompetent — 
Grante-' was bound by conditions annexed 
to grant and Mamlatdar could not pass an 
order enablin'^ him to evict the tenants - — 
See Tenancy Laws — Saurashtra Land Re- 
fciT s Act (io of 1951) S 18 

SC 370 (C N 72) 


TORT 

Libel or slander — Action for — Sui* 

Tas partnership firm for libel or defamation 
o» firm not mamtairable — Such suit can 


TORT (contd) 

hov ever be brought by its partners — Fona 
of suit indicated — (Cml P C (1908) O 30 
R 1) — (Partnership Act (1932) S 4) 

Punj 150 A (C N 26) 
^Master and Servant — Rule of abso- 
lute liability — Held on facts that rule oi 
res ip«a loquitur did not apply — See 
Motor Vehicles Act (4 of 1939) S 110 

Punj 172 (C ^ 29) 

Negligence — Vicarious liability — 

Relationship of master and servant — Not 
dependent on instrumentality through which 
selection of servant is made — Suit for 
compensation for negligence of driver — 
Not invalia for non joinder of authority 
selecting him for appointment — Civil P C 
(1908) O 1 R 9 Mys 158 (C N 291 
Negligence — Proof — Motor acadent 

— Claim for compensation for injuries — 
Neg’igence on part of master or servant 
mu^t be proved — See Motor Vehicles Act 
(4 or 1939) S 110 Punj 172 (C N 29) 
blander of goods and slander of title 

— Distinction Punj 150 C (C N 26) 


TRANSFER OF PROPERTT ACT (4 of 
1S82) 

S 52 — Applicability — If it is appli- 

caole to a case it controls second part oi 
S JOO — See Transfer of Property Act 
(18821. S 100 Orissa 114 B (C N 41) 

S 53A — Benefit under the section — 

Who can claim — See Specific Relief Act 
(1877) S 0 Mad 191 F (C N 43) 

S 60 — A put in possession of mort 

gage property bv mortgagee after purport 
ed ledemption of usufructuary mortgage — 
A Claiming ns being n possession no* only 
ox mortgagees right but also adverse to 
mortgagor — B dsirrung declaration of hi 
title to and confirmation of his possession 
of mortgage property but his possession of 
property not accepted although his title t 
property by \artue of auction purchase ac 
cepted — Held B being purchaser of equit 
cl ledemptionof usufructuary mortgage vva 
eiit tied to obtain possession of mortgagei 
prooertv as against A without redeenun 
m-Ttgage in favour of mortgagee 

Pat 171 (C N 4o 

S 73 — Decree creating charge agains 

pivperty — Decree-holder has same rignt 
TS a siiPDie mortgagee under the sectior 
— See T P Act (1882) S 100 

Pat 162 A (C N 43 

S 100 — Applicability — Charge creat 

ed by decree passed after contest — Chargi 
IS by operation of law — S 100 applies 
Onssa 114 A (C N 411 
■■ ■ Ss 100 and 52 — S 52 if applicable 
to a case conhols second part of S 100 — 
Maintenance decree creating charge on pro- 
PC' V — Auction purchaser purchasing such 
p operty for consideration and wnthout 
notice of charge — Decree not satisfied — 
Ajction lut by hs pendens — Such pro- 
perty purchased by auction purchaser put 
to sale — Auction purchaser objecting under 
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T. P. ACT (contd.) 

S. 47 Ciwl P. C. — Objection cannot be 
, upheld — (Cml P. C. (1908), S. 47) 

Orissa 114 B (C N 41) 

!■ Ss. 100, 73 — Charge on property — 

Cbaige created by decree other than a 
compromise decree, is not charge within 
the meaning of S. 100 — Person getting 
?decroe for mamtenance payable from 
ir*come of certain property — Decree crea- 
tes charge against property — Decree-hol- 
der has same rights as a simple mortgagee 
under S. 73 Pat 162 A (C N 43) 

S. 105 No interest in property pass 

ed TO occupier — Occupier is licensee and 
uot lessee — Fact rhat ground rent was be- 
ing charged would not make him lessee — 
Easements Act (1882), S. 52 

All 248 K (C N 52) 
S. 105 — Lease or licence — Deter- 
mination of Mad 191 A (C N 43) 

S. 117 — 'Cultivating Tenant’ — Agri- 
cultural lease is governed by Madras Culti- 
vating Tenants Protection Act and not by 
the T. P Act — See Tenancy Laws — 
Madras Cultivating Tenants Protection Act 
(25 cf 1955), S. 2 (a) Mad 172 A (C N 38) 

S. 122 — Gift to idol, an impersonal 

deity — Gift to Radha Swami Satsangis — 
"Validity — Effect — Beneficiaries, who are 

— Dedication held valid — Hindu Law — 

— Religious Endowment 

All 248 M (C N 52) 

S. 122 — Gift by Sant Sat Guru to 

Eadha Swami Dai'al, the supreme deity — 
Sant Sat Guru, according to tenets of 
Daval Bagh sect not regarded as repre- 
sentative of supreme being on earth — Gift 
to be utilised for benefit of Dayal Bagh 
gioup of Sat Sangis — Registered Society 
formed for same purpose — Gift to vest 
in Sabha — Gift is not by Sant Sat Guru to 
himself and is valid — The gift vested in 
Sabha for the benefit of Satsangis — Hindu 
Law — Religious Endowment — Dedica- 
tion All 248 N (C N 52) 

U. P. ENCUMBERED ESTATES ACT (25 
of 1934) 

See under Debt Laws. 

U. P. HIGHER JUDICIAL SERVICE RULES 
(1953) 

See under Civil Services. 

U. P. INDUSTRIAL DISPUTES ACT (28 of 
1947) 

S. 6 (I^ (3) — When individual dispute 

becomes Industrial Dispute — Dispute must 
be sponsored by a union of v.'orkers of uie 
company concerned or _ by a union of 
wcikers employed in similar or allied trade 
— Dispute as to claim for bonus in a com- 
pany ma.nufacturing electrical goods spon- 
sored bv union of workers of metal indus- 
try — Workers of metal industry cannot 
He said to be employed in similar or allieo 
trade as the company manufacturing elccl- 


U. P. INDUSTRIAL DISPUTES ACT 
(contd.) 

rical goods is engaged — Reference by 
State Government is not competent 

All 242 (C N 50) 
UNIVERSAL MILITARY TRAINING AND 
SERVICE ACT (1948) 

S. 462 (b) (3) (as amended in 1965 

by 79 Stat. 586) (50 U. S. C. Appx) — Non- 
possession of certificate — Mutilation of 
someone else’s certificate is offence — 
Selective Service Regulations and Federal 
Act, 50 U. S. C. Appx. reach different 
wrong doers — Constitution of India. 
Art. 254 USSC 7D (C N 2) 


WEALTH TAX ACT (27 of 1957) 

S. 7 (1), (2), (a) — Value of assets how 

to be determined — Shares of company — 
Break-up value — ^Balance-sheet not provid- 
ing for bad or doubtful debts — Deduction 
on possible non-realisation is not allowed 
Cal 249 A (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of company — Determination of — Tax 
liabihty not provided for in balance-sheet 
cannot be claimed as deduction from value 
of shares Cal 249 D (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of company — Determination of — Un- 
called liability on shares of certain com- 
panies held as investments — Not claim- 
able as deduction from value of shares 

Cal 249 E (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of Company — Determination of — Ac- 
count of claims in suits pending against 
company — Cannot be claimed as deduc- 
tion from value of shares 

Cal 249 F (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of Company — Determination of — 
Amount of profits deemed to have been 
declared as dividend under S. 23A of 
Income-tax Act (1922) — Cannot be claim- 
ed as deduction from value of shares 

Cal 249 G (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of Company — Determination of — Ac- 
count of penal tax leviable under S. 23A 
of Income-tax Act (1922) — Not claimable 
as deduction from value of shares 

Cal 249 H (C N 45) 


Ss. 24, 27 — Question of validity of 

Act — Tribunal has no jurisdiction to 
decide it or to refer it to High Court — 
High Court cannot answer such question 


under S. 27 
-S. 27 


Cal 249 C (C N 45) 
- . - Tribunal has no power either to 

decide questions of validitv" of Act or_ even 
to refer it to High Court — See Wealth 
Tax Act (1957), S. 2'1' Cal 249 C (C N 45) 
WORDS AND PHRASES 
'Anv person’, meaning of — See 

ic N 66) 

^'‘Client’': money’’ — Expression means 

the same thing as in England See 


44 


Subject IvDEx. A I. B 1969 M&y 


'n’ORDS AND PHRASES (contd ) 
Income-tax Act (1922), S 2 (6) (c) 

Cal 211 (C N 36) 

"Direction” — See Income Tax Act 

(1922), S 34 (3) Second Proviso 

SC 340 (C N 60) 
— — 'Domestic Tribunal” — See Constilu- 
ticn of India Art 226 

Manipur 41 A (C N 15) 
— * Finding" — See Income-tax Act 
(1922) S 34 (3) Second Proviso 

SC 340 (C N 60 

■—"Has been" — Meaning — 'Has been” 
■when not followed by a participle is the 
present perfect tense of "to be” and indi- 
cates that the state of being existed and 
may be (but not necessarily is) continuing 
All 230 B (C N 48) 
— — ' Law for the time being m force” — 
See Defence of India Act (1939), S 19 (1) 
(g) and (e) and Rules under Section 

Bom 151 (C N 27) 
“ -Mine* — See Minimum Wages Act 
(1943), S 2 (h) Onssa 110 B (C N ,^9) 

— — ' Or” — See Pre-emption — Punjab Pre- 
emption Act (1 of 1913) (as amended Iw 
Punjab Act 10 of 1960) S 15 (1) (b) third- 
ly Delhi 154 B (C N 27) (FB) 

"Person aggrieved '—See institution of 

Irdia, Art 226 Ker 154 A (C N 36) (FB) 
"Prcceedings" — Meaning of — See Pun- 
3Bb Reorganisation Act (1966), S 93 

Puru 147 A (C N 25) 


WORDS AND PHRASES (contd ) 

^"Public purpose” — See Ci^il P C 

(1908), Pre Mad 183 B (C L 41) 

^"Report and statement” — See Bombaj 

Public Trusts Act (1950) (as applied » 
the State of Gujarat), S 37 (l)(c) 

SC 373 (C N 73' 

^"Voluntary" — See Citizenship Rules 

(1956) R 30 All 223 B (C ^ 47) 

“What is” — See Constitution of India, 

Preamble USSC 7 E (C N 2) 

WORKING JOURNALISTS (CONDITIONS 
OF SERVICE) AND MISCELLANEOUS 
PROVISIONS ACT (45 of 1935) 

S 17 — Working Journalists (Fixation 

of Rates and Wages) Act (1958) S 9 -- 
Claim for back wages by working joumabd 
— Cessation of relationship of employer 
employee at the time of claun does not bar 
application of those provisions 

Mys 171 (C K 33) 

WORKING JOURNALISTS (FIXATION OF 
RATES AND WAGES) ACT (29 of 1938) 
S 9 — Claim for back wages by work- 
ing journalist — Not barred by cessation oi 
relationship of employer and employee ai 
the time of claim — See Working Journa- 
lists (inditions of Service) and Miscel- 
laneous Provisions Act (1955) S 17 


SUBJECTWISE UST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM. ETC. IN A. I. R. 1969 MAY 


DISS.5=Dissented from to j hot F.=Not Followed In ; OVER.=OvemjIed in ; BEVERS =BeveiJed is. 


ARMS ACT (34 of 1959) 

— S 17(3) — AIR 1966 All 263 — DISS. 
AIR 1969 Assam 50 A (C N 12) (FB) 

— S 17(3) — AIR 1967 Mys 238 — DISS. 
AfR rsJbV Assam A itT rif {TSf 
CnTL PROCEDURE CODE (5 of 1908) 

— S 20 — AIR 1931 Cal 659 — NOT F. 
AIR 1969 Cal 224 A (C N 39) 

— S 115 — AIR 1934 All 541 — NOT F. 
AIR 1969 Mad 191 G (C N 43) 

— S 115 — AIR 1926 Mad 18 — NOT F. 
AIR 1969 Mad 191 G (C N 43) 

— S 115 — (1959) 72 Mad LW 361— NOT F. 
AIR 1969 Mad 191 G (C N 43) 

— O 21. R. 98 — AIR 1937 Mad 582 —DISS. 
AIR 1969 Mad 166 (C N 37) 

— O 21. R 98 — (1949) 1 M.L J 286 — 
HELD niPLlEDLY OVERRULED by AIR 
0949 Mad 586 KB As Interpreted — AIR 
0969 Mad 166 (C N 37) 

— O 21. R 9S — AIR 1960 Cal 580 — DISS. 
AIR 1969 Mad 166 (C N 37) 

— O 21. R 103 — AIR 1937 Mad 582 — 


CrVTL P. C. (contd ) 

HELD IMPLIEDLY OVERRULED by AIB 
1949 Mad 586 (FB). As Interpreted AIR 

I960 Mad 166 (C N 37) 

—O ACl? — 

BlPldFDLY OVERRULED by AIR 194^ 
Mad 586 KB As Interpreted — AIR 1969 
Mad 166 (C N 37) 

— O 21. R 103 — AIR 1960 Cal 580 — 
DISS. AIR 1969 Mad 166 (C N 37) 
CONSTITUTION OF INDIA 
—Art 133(l){c) — AIR 1963 Cal 281 — 
IMPLIEDLY OVERRULED. AIR 1969 Cal 
253 C (C N 46) 

—Art 226 — AIB 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 C (C N 81) 

CRIMINAL PROCEDURE CODE (5 of 1898) 
— S 173 — (’66) Cn R No 34 M of 1965 
D/- 4-2-1966 (Punj) — REVERS. AIB 

1969 SC 355 B (C N 70) 

^ 195 — (’66) Cn R No 34 M of 1965. 
D/- 4-2-1966 (Punj) — REVERS. AIR 1969 
SC 355 B (C N 70) 

— S 195 (1) (b) & (1) (a) — AIR 1928 AU 
765 — OVER, AIR 1969 SC 355 A (C N 70) 



SuBJECOT’isE List of C^ses Ovessoeed Etc., in A. I. E. 1969 Mat 45 


CRJaVIINAL P, C. (contd.) 

■h-S. 205 — AIR 1962 Cal 203 (FB) — OVER. 
AIR 1969 SC 381 A (C N 75) 

L— S. 207-A — (’66) Cri R. No. 34 M of 1965. 
Pi- 4-2-1966 (Puni) — REVERS. AIR 1969 
SC 353 B (C N 70) 

342 — AIR 1962 Cal 203 (FB) — OVER. 
AIR 1969 SC 381 A (C N 75) 
i— S. 397 (1) — AIR 1925 Lah 334 — DISS. 
AIR 1969 Delhi 133 (C N 21) 

— S. 517 — Cri Misc. Case No. 135 of 1962, 
D/- 5-4-1963 (MP) — REVERS. AIR 1969 
SC 401 A, B. (C N 79). 

— S. 520 — Cri Misc. Case No. 135 of 1962, 
D/- 5-4-1963 (MP) — REVERS. AIR 1969 
SC 401 A B (C N 79). 

— S. 540-A — AIR 1962 Cal 203 (FB) — 
■OVER. AIR 1969 SC 381 A (C N 75). 

DEBT LAWS 

— U. P. ENCUMBERED ESTATES ACT (25 
oi 1934) 

— S. 19(2) — AIR 1947 All 188 — OVER. 
AIR 1969 All 220 (C N 46) (FB). 

— S. 47 — AIR 1947 All 188 — OVER. AIR 
1969 All 220 (C N 46) (FB). 


J. AND K. RIGHT OF PRIOR PURCHASE 
ACT (2 of SMT 1993) 

— S. 14 (as amended by Act 23 of 1959) — 
AIR 1965 .J. & K. 62 (FB) — OVER. AIR 
1969 J. & K. 62 A (C N 15) (FB). 

MUNICIPALITIES 

—RAJASTHAN MUNICIPALITIES ACT (38 
of 1959) 

— S. 104 — AIR 1962 Ker 298 — HELD 
NOT GOOD LAW in view of AIR 1965 SC 
1107 as interpreted. AIR 1969 Raj 146 A 
(C N 32). 


PANCHAYATS 

—MYSORE VILLAGE PANCHAYATS AND 
LOCAL BOARDS ACT (10 of 1959) 

— S. 3(2) — (1963) 1 Mys LJ 150 — OVER. 
AIR 1969 Mys 149 A (C N 28) (FB). 


DEFENCE OF INDIA ACT (35 of 1939) 
— S. 19(1) (.£!) & (e) — AIR 1954 Cal 41 — 
DISS. AIR 1969 Bom 151 (C N 27) 

? EMPLOYEES’ STATE INSURANCE ACT 
(.34 of 1948) 

— S 2(12) — AIR 1961 Mad 7 — OVER. 
AIR 1969 Mad 155 A (C N 36) 

ESSENTIAL COMMODITIES ACT (10 ol 
1955) 

_Ss. 7. 8 — (1962) -1 Cri LJ 830 (Mys) — 
DISS. AIR 1969 Madh Pra 96 (C N 30) 


PUNJAB PRE-EMPTION ACT (1 of 1913) 

— S. 15(l)(b) thirdly (as amended by Pun- 
jab Act 10 of I960) — 1968-70 Pun LR 57L 
— OVER. AIR 1969 Delhi 154 B (C N 27) 
(EB). . 

SALES TAX 

^RAJASTHAN SALES TAX ACT (29 of 
1954) 

— S. 2(o), (s), fx) — ILR 15 Raj 603 — 
REVERS. AIR 1969 SC 343 A (C N 67) 

— S. 3 — ILR 15 Raj 603 — REVERS. AIR 
1969 SC 343 A (C N 67). 


INCOME-TAX ACT (43 of 1961) 

— S. 156 — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A B (C N 81) 

— S. 220 — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A (C N 81). 

— S. 221 — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A (C N 81). 

— S. 222 — AIR 1968 Mys 258 — REVERS. 
AHl 1969 SC 408 A (C N 81). 

— S. 226(3) — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A B (C N 81). 

— S. 297 (2)(j) — AIR 1968 Mys 258 — 
REVERS. AIR 1969 SC 408 A (C N 81). 


—SALES TAX LAWS VALIDATION ACT 
(7 of 1956) 

— S. 2 — ILR 15 Raj 603 — REVERS. AIR 
1969 SC 343 (C N 67). 


TRANSFER OF PROPERTY ACT (4 of 
1882) 


— ^S. 52 — AIR 1943 Oudh 354 (FB) — DISS. 
AIR 1969 Orissa 114 B (C N 41). 

— S. 100 — AIR 1943 Oudh 354 (FB) — DISS. 
AIR 1969 Orissa 114 B (C K 41). 



COaRTWISE LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
FROM, ETC. IN A. I. R. 1969 MAY 

DlSS.ssDlasected from In, NOT F,=s Not followed In, OVER.ssOverruled In REVERS "Reversed in 


ALLAHABAD 

(2&) AIR 1928 All 76 d ILH 51 All 382 29 
Cri LI 938 Emperor v PraR Datt — 
OVER AIR 1969 SC 355 A (C N 70) 

(34< AIR 1934 All -j 41 1934 All ER 712. 

Badri Das v Mt Dhanni — ■ NOT F 
AIR 1969 Mad Kl G (C N 43) 

(43) AIR 1943 Oudh 3a4 1S43 Oudh WN 

261 (FB) Abdul Gaffar Ishtiaq Ah 
— DISS AIR 1969 Onssa 114 B (C N 
41) 

(4') AIR 1947 All 188 1946 All LJ 385 

Maharaia Bahadur Ram Ran Bijav Pra 
'ad \ Sarjoo Sintih — 0\'ER AIR 19u9 
All 220 {C N 46) (FB) 

(60 AIR 1966 All 2oo 1963 All LJ 994 Jai 
Nerain Rai \ Dist Magistrate Azam 
parh — DISS AIR 1969 Assam 50 A 
(C N 12) (FB) 

CALCLTTA 

(21) AIR 1931 Cal 6oD ILR 58 Cal 509 
Engme^nnB Supplies Ltd \ Dhan* 
dhania &. Co — NOT F AIR 1969 Cal 
224 A (C N 39) 

( 54) ATR 19o4 Cal 41 92 Cal LJ 246 Ea»t 
India Film Studios v P K Mukherjte 
— DISS AIR 1969 Bom 151 (C N 27) 

(60) AIR 1969 Cal 580 Gopiram v Se 
wantilal — DISS AIR 1969 Mad lo6 
(C N 37) 

( 62) AIR 1902 Cal 203 1962 (I) Cri U 56d 
(FB) Prcva Debi v Mrs Fernandes — 
OVER AIR 1969 SC S81 A (C N 75) 
r62) AIR 1963 Cal 281 Shrir.jn Poddar v 
Income Tax Officer — IMPLIEDLl 
0\ERRULED AIR 1969 Cal 2o3 C 
(C N 46) 

JAMMU AND KASHMIR 
(65) AIR 1963 J & K 62 1903 Kash LJ 105 
(FB) Master Sewanth v Faquir Chand 
~ 0\ER MR 1969 J & K 62 A (C N 
15) (FB) 

KERALA 

( 62‘ AIR 1962 Ker 293 ILR (1962) 1 Ke- 
494 S M Union (Pvt ) Ltd v State of 
KcTTila — HELD NOT GOOD LAW m 
\no\v of AIR 1965 SC 1107 as interpre- 
ted AIR 1969 Ra] 146 A (C N 32) 

MADHTA PRADESH 

f63) Cn Misc Case No ISa of 19G2 D - 
5 4 1963 (MP) — BEVERS AIR 19C9 
SC 401 A B (C N 79) 


MADRAS 

(26 AIR 1926 Mad 18 50 Mad LJ 102 
Veerasami Mudali v Venkatachala 
Mudah — NOT F AIR 1969 Mad 191 G 
(C N 43) 

(jf) AIR 1937 Mad 532 (1937) 1 Mad U 
667 Palnniappa \ Ramasvvami — HELD 
OVERRLLED by AIR 1949 Mad 58b 
(FB) as irterp'eted AIR 1969 Mad 

i6t (C N 37) 

(49) (1949) 1 Mad LJ 236 Umanath v 
Pedrj Souza — HELD ONERRLLED b\ 
(1948) 1 MLJ 593 (ED) as Interpreted AIR 
1069 Mad 166 (C N 37) 

(19')9) "2 Mad LW 3C1 -^mirthahngam \ 
Lakshamanas%vami — NOT F AIR 19C9 
MaJ 181 G (C N 43) 

(61) AIR 1961 Mad 7 (1961) 1 Mad LJ 16 
M H Ismail Sahib and Co \ RegionJ 
Dir‘»clor ESI Corporation — OVER 
AIR 1969 Mad 153 A (C N 36) 


(62) a962)lCri U 830 ILR (1961) M>s 36Li 
Baburao Bah\ ant v State of Mt sore — 
DISS AIR 1969 Madh Pra 96 |C N 30) 

(63) (1963) 1 Mss LJ 150 ILR (1963) Mys 
320 K Venkategotsdat State of Ms sore 
—OVER AIR 1S69 Mss 149 (C N 28) 

(67) AIR 1967 Mys 238 1967 Cn LJ 1666 
Nareppa v Divi'ional Commr Banga 
lore Dmsion ~ DISS AIR 1969 Assam 
50 A (C N 12) (FB) 

(68) AIR 1968 Mys 253 M Damodar Bhat 
V Third Income Tax Officer — REVEBS 
AIR 1968 SC 408 A B C (C N 81) 


PUNJAB 

(25) AIR 1925 Lah 334 26 Cn LJ 731 
Ba^an Singh v Emperor — DISS AIR 
1969 Delhi 133 (C N 21) 

(6r) Cn Revn No 34 M of 1965 D/- 4 2 
1966 (Pum) — REVEP.S AIR 1969 SC 
355 B (C N 70) 

(1968) 70 Pun LR 571 ILR (1968) 1 Purj 
698 Hira v Bir Singh ~ 0 \TE:r AIR 
1969 Delhi 154 B (C N 27) (FB) 


RAJASTHAN 

(6o) ILR (I960) 15 Raj 603 Karam Chand 
Thapnar & Bros % Sales Tax Officer — 
REFERS AIR 1969 SC 343 A, B (C N 
67) 



G0MPARA.T1YE TABLE 

( 11-4-1969 ) 


AIR 1969 Supreme Court 

AIR 

Other Journals 

340 

1969 0 1 8 (IT) 4 

711 T K 417 

343 

S3 S I 0 210 

348 

23 H T 0 173 
(1969) 1 a C J 376 

351 

71 I T E 427 

355 

1969 Our L J 116 
(1969) 1 8 0 J 383 

360 


370 

• •• 

373 

»«« 

37« 

1968 Ker L T 649 

381 

(1969) 1 8 C W E 325 

386 

892 

... 

395 

... 

401 

(1968) 2 0 W R 461 

405 

..... 

408 

... 

414 

... 

422 

... 

430 

1968 Ker L T 794 

AIR 1969 U. S. 
Supreme Court 

AIB 

Other Journals 

1 

(1968) 20 L Ed 2d 716 

7 

(1968) 20 L Ed 2d 672 

A I 

; R 1969 Allahabad 

AIH 

Other Journals 

210 


215 


216 

1967 All W E (HC) 
649 

1967 All Cri R 418 


220FBig6H All W B 

(HC) 224 



1968 All L J 335 

223 

»•« 

230 

... 

241 

1968:AI1 L J 429 

1968 All Crib 217 
1968 All W B 

(HC) 334 

242 

17 Fac L b 420 

246FB1968 All W B 

(HC) 554 
1968 All L J 792 

248 


AIR 1969 Andhra Pradesh 

AIR 

Other Journals 

145 

... 

146 

(1969) 1 Andh 

W E 252 

148 

, , . 

150 

(1969) 1 Andh 

W B 139 
1969 Mad L J 

(Cri) 166 

151 

, , , 

155 

... 

158 

,,, 

167 

(1969) andh 

W E 100 


A. I. R. 1969 May = Other Journals 


AIR 

AIR 1969 Assam 
Other Journals 

50FB ^ 

55 

... 

61 

... 

AIR 

AIR 1969 Bombay 
Other Jonrnals 

151 

70 Bom L R 632 

163 

70 Bom L B 364 

AIR 

1968 Mah L J 635 

AIR 1969 Calcutta 
Other Jouiuals 

211 


218 


221 

... 

224 

... 

232 

... 

234 

•«« 

236 


238 

... 

247 

... 

249 

(1968) 2 1 T J 261 

263 

... 

AIR 

AIR 1969 Delhi 

Other Journals 

130 

... 

133 

(1968) 70 Pun L B 

134 

(D) 811 
(1968) 70 Pun L R 

187 

(D) 378 

142 

(1969) 7l Pun LB 

146 

(D) 52 

150 

... 

164 FB{1969) Vi Pun L R 

159 

(D) S3 

AIR 

air 1969 Goa 

Other Journals 

50 


52 


53 

... 

65 


56 


61 


AIR 1965 Gujarat 

AIR 

Other Journals 

141 


145 

... 

147 

— 

149 

UO 

ILB (1967) Gu) 1086 

162 

9 Guj L K 1040 

169 

... 

air 1969 Jammu 

AIB 

Si Kashmir 

Other Journals 

50 


52 

••• 


60 *** 

62FB1S68 KbeU L J Stt 


air 1969 Manipur 
AIR Other JouinalB 

33 ~ 

36 

41 ~- 

47 


AIR 1969 Kerala 
AlE Other Journals 

130 ILR 11968) 2 Ker 163 
116 1968 Ker LB 677 

1968 Ker L J 943 
149 

161 ILB (1969) 1 Ker 62 
I54FB1968 Ker L T 652 

ILB (1968) 2 Ker 422 
1168 Ker L J 772 
1968 Ker L B 741 

AIR 1969 Madh Pra 
AIB Other Journals 

66 1969 M P L J 132 

68 19B9 M P L J 27 

72 1969 MPLJ41 

74 1968 M P W E 888 

J96BMPLJ9J3 
19E9 Jab L J 149 • 
78 19B8 Jab L J 790 

1968 M P L J 766 

1968 M P WB 908 

82 70 I IE 439 

1969 M P L J 165 

89 1968 M P W B 781 

1968 M P L J 828 

1969 Jab L J 274 

92 1969 MPLJ-90 

1969 M P W B 169 
96 i9E9 Jab L J 172 
1969 M P W E 223 

AIR 1969 Madras 
AIR Other Journals 
146 (1968) 2 Mad LJ 451 

(1968) 2 1 I J 636 

1968 Mad L J 

(Oril 635 

1969 Mad L W 

(Cri) 157 
71 I IB 163 
155 34 F J B 271 

(1969) 1 Mad L J 17 
ILB (1969) 1 Mad 70 
166 (1968) t Mad L 3 284 

81 Mad L W 524 
172 (1968) 2 Mad L J 367 

177 (1968) 2 Mad LJ 321 

1968 Mad L W 

(Cri) 187 
1968 Mad L J 

(Cri) 573 

180 ^ 

1U3 (1968) 2 Mad L J 310 

187 81 Mad L W 424 

(1969J 1 Mad LJ 193 
191 ILB (1963) 3 Mad 335 


AIR 1969 Mysore 
AIB Other Journals 
149FB16 Law Bap 312 

(1968) 2 Mvs L J 341' 
1B8 11968) 2 Mys L J 5US- 

160 (1968) 2 Mys L J 532 

1968 Mad L J 

(Cri) 780 
17 Law Bep 426 
1BJFB(1968) 2 Mys L J 384 
16 Law Bep 357 
167 (1968) 2 My; L J 448 

16 Law Bep 434 

171 (1968) 2 Mys L J 396- 

17 Fao L B 401 
35 F J B 30 

17 Law Bep 215 
173 16 Law Bep 462 
17S 16 Law Bep 382 

(1968) 2 Mys L J 454-' 

AIR 1969 Orissa 


AIB 

Other Journals 

100 

35 Cut L T 196 

102 

35 Cut L I 79! 

105 

35 Cut L T 18 

110 

34 Cut L I 1.‘72- 

Hi 

Si Cut L 1 1205 

114 

34 Cut L I 1296 

116 

35 Cut L I ; 60 

117 

ILB (1968) Out iST 


AIR 1959 Patna 

AIB 

Other JoDinals- 

147 

... 

151 


15t 

... 

165 

1969 Pat L JR 15- 

160 

,,, 

162 

• •• 

165 


171 

1968 Pat L J E 55L 

173 

1968 Pat L J P. 474 

1969 BL JR 77 


I R 1969 Punjab 

AIB 

Other Journals 

131 

... 

139 

70 Pan L E 712 

1968 Cur L J 598 

144 

... 

147 

ILR (1968) 2 

Punj 371' 

150 


159 

1968 Cur L J 907 

161 

1966 Cur L J 846 

172 

... 

A I 

R 1969 Rajasthan 

AIB 

Other Journals 

129 



131 
136 
142 
146 
I 165 


1969 Eaj L W 101 
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*r,T. IKDIA BEPOPTEB, 1969 MAT 


A. I. R. AND CR. L. i- JOURNAL SECTIONS 


Rales regarding contribatioru. 


il. The !• B. end On. L. J. ate easeatieUy end primarilf law raperti and have ic End 
epasQ (oi indgmenta of Oooits m preference to all other matters. It ehocld also be 
noted that the namber of judgmento which the A. I. B. has to report ia ever increasing 
and leaTes very little space aTatlable for articles, eto. Oontribotions and articles 
cannot, therefore, be expected to be pabliebed aa a matter of conrse. 

*2. Contnbntors are requested to note that the failate of the A.I.B. to publish any article sent 
to it for pnblication shonld not be constroed aa a reflection on the merit of the article 

9. The question as to the pablieation of any article or othet matter is entirely within the 

discretion of the I^itor and he la not bound to giya te»9na (oi accepting or not 
accepting any article or other matter. 

4. There is no nndertahmg to pnblish articlea within any pachcnlai time 

3. Until actnally published, the acceptance of an article does not mean an ondertaklng to 
pablish it. 

8. The Editor may print extracts or a condensed yersion of an article, instead of rejecting 
It completely or printing it in extenao 

Articles ate accepted on the (mderstasding that so cemoneration will be doe fat them. 

3. Bo ODRespondenee can be entered into regarding the pnblication o> DOB.pnblicaUcin or 
delay m publication of any article or other matter. 

■d. There i3 no obligation on the A. I. B. to retam nnpnblisbed articles. Usnally, they are 
letnmed on request by the contnbator within a reaaosably ehort period. But that is 
done purely as a matter of courtesy. Bor can the A. 1. B. accept any legal respossihl. 
lity for the safe custody of the article eto., or for the Ics of the aiticle eto. in transit. 

10. The Editor reaerree to himself the ngbt of making Terbal corrections in the mattcn 

aent for publication but otherwise the responsibiLty for the views expressed or 
statements made will be exclueively that of the contributors. 

11. As the epace available in the journal eectiOD for articles is very limited, shortai aitiC'es 

have, Bubjecl to availability of epace, relatively a greater chsmee of being publiile] 
than longer ones. 

ia. It will be an implied assnranos underlying every coatribntion that the contrllntor 
has not lafrmged the copyright o! any other parson and that he will he belle for 
breach of such assurance. 


IB. An article eent lot publicotion m the A. L B. may be pablished m the Oil. L. 3. and 
vice versa, at the discretion of the Editor. 


t4 


The matter sent for pnbhcat.oa shonld always be type-written, on one side c! 
cnlf, with a wide margin on the loft Bide, and at least two spaces between 
should be fies from mistakes of typing, grammar, etc. 


the papet 
lisis and 


Chief Editor, 

iUi INDIi BEPOETEE HAGPDB— I. 
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AUi IKDIl SE^STES, 196S UiT 


E. L. H.’s Latest Publications 


S. K. Ghosh : The Stndent Challenge Round The World 
D. N. Guha : Fondamental Rights 

A. K. Bhattacharjee : General Princijdes of Insurance Law 
S. C. Sen : Company Actions in The Modem Set Up 

A. V. Kasbekar : Taxation of Companies 

I. L. I. : Law Relabng to Shipping In India by B. 0 Mitrs 
Banerjee & Bhutena : Law of Estate Duty 
J Banerjee ; Co operative Law A Practice m W. Bengal 

B. B. Mitra : Indian Succession Act 

A. B. Majumder : Laws Relating to NOTICES with Model 
Forms 

K Chaturvedi : The Central Sales Tax Laws in 2 Yols 

K. Chaturvedi : Principles of Sales Tax Laws, 4th Ed. 

with Supplement 
P C. Mogha : Indian Conveyancer 

A. C. Ganguly . Civil Court Practice A Procedcre, All 

India Ed 

S. C. Chakravarti . Laws of lodostnal Adjndtcations in 
India 

L. C DeSouza : Indian Forms & Precedents 
N. D Basu ; Motor Vehicles Act 

B. S. Cbowdhury : Law of HIRE Purchase in India A 

England 

B. K. Mukherjee ♦ Minimum Wages Act 

S. C. Ghosh : PrmcipUs A Forms of Pleading 

D. H. Chaudhari : Hindu Mamago Act 

Sampath Iyengar : The Three New Taxes with Supplement 

K. N Bhautnik : The Specific Belief Act 

A. C Ganguly : Onminal Court Pradice 

N. D. Basu : Law of Inj'unctions 

D. 14 Guha i Cml Litigations in 4 Vols. 

K K. Roy : Hindu Law A Usages 

K. M. Ghosh : The Indian Company Law in 2 Vols., with 
Supplement 

M. 14. Basu : Court Fees A Suits VMuation Act 
14. D. Basu : Law A Practice Relating to Receivers 
K. N. Bbaumik : Indian Railways Act 
D. H. Chaudhuri : Hmdn Succession Act, 1956. 8rd Ed. 
with Supplement 

P. C. Mogha : Law of Pleadings in HINDI 

Dr. Venkateswaran : Trade A Merchandise Marks Act 


Ed 

19P9 

Bs. 

2506 

1969 

Ed. 

Ba 

806 

1969 

Ed. 

Ba. 

1000 

Ed. 

1969 

Ra. 

1000 

2na Ed. 

1969 

Ra. 

1500 

Ed. 

1968 

Ra. 

1500 

Ed. 

1969 

Ba 

2500 

2nd Ed. 

1963 

Bs. 

1200 

9Ch Ed. 

1938 

Ra. 

2500- 

2nd Ed. 

1968 

Ra. 

1400 

2nd Ed. 

1963 

Bs. 

4000- 


1968 

Rs 

45 00- 

7th Ed. 

1968 

Rs 

24.00 

8tb Ed 

1968 

Ba. 

25 00 

8rd Ed. 

196S 

Ba 

2000 

8th Ed. 

1968 

Ba. 

900 

4th Ed. 

1967 

Ba. 

18 00 

Ed. 

1965 

Bs 

15 OO- 

Ed. 

1966 

Bs. 

1000 

8rd Ed. 

1966 

Bs 

42 00- 

Srd Ed. 

1966 

Rs 

2000 

2ad Ed. 

1966 

Bs. 

46.00 

2Dd Ed. 

1966 

Bs 

12 00 

6th Ed. 

1965 

Bs. 

14 00 

8rd Ed. 

1966 

Bs. 

27.00 

2Dd Ed. 

1988 67 

Ba 

61.00' 

2Dd Ed. 

1866 

Ba 

9.00- 


1966 

Bs 

45.00 

20th Ed. 

1966 

Ba. 

24 00 

2Dd Ed. 

1964 

Bs 

25 00 

8rd Ed. 

1964 

Bs. 

12.00' 


1967 

Bs. 

15.00 

Ed. 

1963 

Bs. 

22.00 

Ed. 

1963 

Ba 

6000 


Books in the Press 

Orders may he Eegistered in Advance witJioitt any Payment 


B. N. Banerj'ee : Law of Negligence 

S. K. Ghosh ; Law Breakers A Keepers of Peace 

A.C. Dutta: Indian Contract Act 

S. M. Lahiri : Transfer of Property Art 


Brd Ed. 1968 Bs 12.00 PJJ»- 
2nd Ed. 1969 Rs. 18 00 
4th Ed. 1869 
9th Ed. 1969 


EASTERN LAW HOUSE PRIVATE LIMITED 


LAW booksellers ft 
Bl, Gtnesh Chtmder Avenue 


LAW PUBLISHERS 

CALCUTTA. 18 ^ 


ALL mOIA EEPOETEE, 1969 MAY 
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4 

4 

4 
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Butterworths Major Publications 


ALL 


Subscription 1969 (Loose Parts) Bs. 193.50 
1936—1968 (in 92 Bound Volumes) Bs, 5184.00 

ENGLAND LAW REPORTS 


An np to date and reliable series of Beports is one of the first essentials in a properly organised 
legal office or department, and Butterworths are proud to state that the series most widely used is 
the All E. B. The high esteem in which the All E. E. is held is not confined to the legal profession 
alone. The series is equally popular with Government Departments, Local Authorities, Commercial 
Firms and Police Forces, for the simple reason that it satisfies every modern requirement; over 
25,000 copies are printed every week. 

^ ALL ENGLAND LAW REPORTS REPRINT 1558- 19S5 

In 36 Volumes and Index Bs. 2664.00 

^{a 


4 

t 


4 


Consisting only of “live” cases principally selected from the Law Times Beports from their 
beginning in 1843 up to 1935, these new volumes are produced in exactly the same style as the All 
England Law Beports, which began in 1936; they bear the title The All England Law Beports 
Beprint as an indication of the continuity between the two series. 


4 

4 * 

4 

4 

4 


It 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 


HALSBURY’S LAW OF ENGLAND 

3rd Edition In 43 Volumes with Cumulative Supplement 1968 Bs. 4050.00 

t This great "Work stands alone and unchallenged as the complete authoritative statement of the 
whole substantive law of England. It constitutes that solid foundation which is the essential basis 
of any really serviceable law library, no matter how modest. With this Work on his bookshelves 

the lawyer has at his disposal the distilled essence of modem legal thought and experience; the law 

on every subject is here summarised with authority and precision, and fuUy documented. 

TAX CASES, 1875 — to date 

Subscription — Volume 44 (Loose-Parts) Bs. 54.00 
Bound Volumes 1—43 with Index (Volumes 1—40) Bs. 2758.50 

This set of the official reports of Tax Cases, published by H. M. S. 0., has been specially 
hv Bntterworths in the same durable, handsome binding as Simon s Income Tax, by arrange- 
Douna u V X, g Q tjjg jgji offiolal reports, not shortened or condensed in any way, A 

rases ■ on tax 'law heard in the Bevenue Paper. Each case begins with a hdpful Headnote, W 

^ facts of the case and providing a general summary of the _ proceedings; the Case stated * 

1 hv Z G^er^l or sioid Simmi^ioners is printed in full, and this is foUowed by the judgment of 4 

the Bevenue Judge, and any judgments on sppeaL . . , . ib 

4. Tawvera and accountants who have to give advice on taxation problems will find these full W 

I^tVemely useful to them, particularly if they are accustomed to preparing or arguing i 
to be heard before the CommiSoners. The Index Volume, specially prepared by Butter- 4 
^offers^^douWe key to the series, listing cases both alphabeticaUy and under subject-matter I 

ToforAncA in Cases* 


4 


4 


4 

4 

4 

4 


und giving the Tolume and page reference in Thx Cases. 

and phrases legally defined 

Volume I published Bs. 94.50 

^ Pdition. WOBDS AND PHBASES, originally exclusively an anthology of 

For this Second E , ^ froni speeches made and judgments given in the House JL 

Committee of the Privy Council, and the superior Courts of the United t 


WORDS 

2nd Edition 1969 in 5 Volumes 


4 

4 

4 


judicial definitions, m 

of,Lords, the JudlcialCoi^ |8 jjggjj g^pa^aea to in^de a selection of text- ^ 

^gdom, in particular., definitions from Ealsbury’s Laws of England.^ itte 

I 


book and ®‘®^*jJ’g'^^gj^^^*bfen'ra^^y^i™plifiea by the regrouping of material and the 

re-stvliDS of main headings. ^ . »• \ 

^ ^ (Prices are subject to allcralion without notice) 

Blease send your order to , f • • . 1 

Eastern Law House Private Limited 

booksellees and pvblishebs- 
54 Ganesb Chunder Avenue, P. O, Box 7810, CALCUTTA 13. 


4 

4 

4 

4 
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THE LAW OF EVIDENCE 

By 

RATANLAL RANCHHODDAS, ba.LLB, 

Advocate (OS) Bombay High Court 
AMD 

DHIRAJLAL KESHAVALAL THAKORE, BA, 
Barrtster at Law 


I5lh Edition 1968 Price Rs 12 Demi 8vo Pages 454 


1 This IS a compaciOD volume to the authors’ Indian Penal 
Code and the Criminal Procedure Code A critical study of the book 
will enable a student to acquire a sound knowledge of the law of 
evidence, a complete mastery of which is a sine gna won to one who 
seriously aspires to rise in the profession 

2 Under each section of the Indian Evidence Act the commen- 
tary lucidlr explains the object, principle and meaning of the provision 
in the light of leading Indian and English decisions, the facts of which 
ate given to elucidate and lUusttate the principle and meaning of each 
provision The Summary of the provisions of the Act, given at the end 
of the hook, will give to the beginner a bird’s eye view of the whole Act 
and to one who has mastered the subject it will he useful for revision 
when the examination is at hand 

SOME OPIKIOHS OH THIS EDITION 

THE HON BLE MR N L ABHYANEAB Judge Htgh Court Bombay The book 
tas EATnei a Tmique place in legal Itlerelore explaining InciSly the mincale problems dL 
OUT lai7 ol evidence to students Judges and lawyers. 

THE HOVBLE MB G N VAIDkA Judge High Court Bombay I am sure 
• that the book VTilI be valuable to me jn the dischazge of my functions 

The HON BLE MB B D BAB Judge B gh Court Bovibay Looking to the 
mass of case law on the Bubject which has arisen donug recent years an np-to-date book 
I ke this j3 bound to prove naefol to stndents and members of the legal profess on 

— THE ^ON BLB MR M G OHETAIiE Judge High Court Bombay-' —I have 
always found that your smaller edit ons are very useful not only to etndents but even to 
Courts Jor ready Reference 


THE BOMBlY^LAW REPORTER (Private) LTD., 

‘KRISHNA MAHAL 63 MARINE DRIVE, BOMBAY 20. 
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Hindi Monthlies published under the authority of the 
Ministry of LAW, Government of India. 

‘ U c !i c fi a t a m 


yayalaya 
i r n a y a 
a t r i 


Started publication from April 1968. The Patrika contains 
all important and reportable judgments of the Supreme 
Court in Hindi. 

Annual subscription : Bs. 4,51- 

Single Copy ; Bs. 41- 

‘Uchcha 

Nyayalaya 
Nirnay a 

Patrika’ 

Started publication from January, 1969. It contains such 
important and latest judgments of all the High Courts 
in Hindi as are considered reportable by the concerned 
Justices. 

Annual Siibscription : Bs. 751- 

Single Copy : Bs. 7!- 

These Patrikas together now make available judgments 
of all Superior Courts in Hindi and are very- useful for 
Advocates, Judges, Professors and Law Students 

Please send your order to : HONORARY EDITOR, 

INDIAN LAW INSTITUTE BUILDING, 
BHAGWAN DAS ROAD, 

NEW DELHI-1. 


dayp 6S/6<5 



nil IKSU 


1963 MiT 
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jDSt Fablisbed 

Tha Si xth BeTlaefl & Bnlargea Edition 

A. P. MATHUR’S 

The Commentaries on 

The Motor Vehicles Act, 1939 

Revtseii by 

5. D, SINGH 

Jud^e Allahabad Htgh Ccurt (Retd) 

The publishers feel proud to announce the publication of the new Revised 
and Enlarged Edition of this most popular Publication 

In the new edition which has been again revised by the reputed author and 
Jurist Shri S D Singh, Ex Judge of the Allahabad High Court, the commentaries 
have been very much enlarged with the addition of latest and up to-date case law. 
AU amendments to Act and Rules have been incorporated Many new relevant 
statutes added 

Special Features * <- 

1 A cDiqce Publication which has ton to sis editions witbia's very sbort period 

of only eleven years 

2 Detailed Gomsientanes on each and every section supported by judgments of 

the vanoos High Courts and Supreme Court of India 
8 Wntten in a Simple etyle and tbe treatment of the eubject is very Iccid-^Even 
the laymen can well nnderstand tbe complications of the Act by going through 
this book r 

4 Up-to-date Amendments to tbe Act and Buies incorporated 
6 Useful matenal given in tbe appendices eg — 

^0, ^alas, imanibaig infs, 

(2) Tbe Inter State Transport Commission Boles 1960 
(8) Tbe Uotor Transport 'Wortera Act 1961 

(4) The Motor Vebidce Intcmstional Circulation Buies 

(5) State Rules under the Motor Vehicles Act 
6 High class printing and eopenor binding 

An Indispensable Publication for the Judiciary, Practising 
Lawyers, Public Prosecutors, Police Officers, Transport 
Authorities and the Motor Operators 
6lb Edition, 1965.69 Two Great Volumes Price Hr 50 00 

Size per ret 

EASTERN BOOK COMPANY 

LAW PUBLISHERS 

B.O..-.E&9hm&Ta Gate. DELHI, 84, Lalbagh-LUQKHOV. 
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RECENT OUTSTANDING PUBLICATIONS 

THE LAW & PBACTICE OF INCOME TAX Sj/ Kanga & Palfchivala 

Of Income Tax. A handy and most useful book 


O — bAAC3 

do Btudents and practitioners on the subject. 
1969 6th Edn. 


Vols. 


Bs. 110.00 


the FBAMING of INDIA’S CONSTITUTION edited bp B. Shiva Bao (h, 5 VoJs.) 

In these 5 volumes is unfolded the fascinating story of the framine of India’s Crmstitniinn 
iConstitueat Assembly through all the rapid changes that the country esperieLed at the endrf Worid War h! 

Price for set of 5 Vols, Edn, Bs, 300 

ISap. Paper Edn. Rg, 350 

- Boyal 8vo 5 Vols, 

ADVANCED ACCOUNTING £p Yorston*Smyth-Brown 
^ Advanced Accounting is the most complete and modern text of its kind. The book contains the latest 
anformation on accounting procedures and incorporates modern methods of teaching practice 

Volume I deals with financial aeoonnting in relation to partnership and fidnoiary accounting, 
^ includes accounting reoordsi job costing and an exhaustive treatment of mechanised accounting. 
All other points on the subject are effectively dealt with. Profusely illustrated with worked examples, makes 
' 2 i of practical value to atudeuts and practising accountants. 

1968 6th Edn, (Indian) B/P 2 Vols. in One Bs. 50.00 

MUSLIAI LAW By F. B. Tyabji. 4th Edn. By Muhsin Tayyibji 

Sinee_ the last edition, about 30 years ago, great changes have taken place— political, legal and social. 
iSritish India became Independent and the sub-continent was partitioned into two countries — India and 
■Pakistan. This new edition which contains the changes daring these 30 years should supply a long-felt 
-ased not only by courts and legal practitioners but also by researchers in Muslim Law. 

1963 Boyal Syo 1122 pp, Bs. 50.00 

INDIA’S MANPOWER STRATEGY REVISITED, 1947-67 By Tobias & Queener 
The book presenta a comprahensive and critical review of the manpower pplicies and programmes as 
sihey evolved during the two decades of freedom in India. It assumes particular significance to all those in 
India and abroad interested in problems of economic and social development, with a wealth of data and 
^statistical appendix. 

1968 •Demy 8vo 296 pp. Bs. 25.00 

LECTURES ON COMPANY LAW By S. M. Shah 
The book in its 15th edition has undergone vast structural changes. Even the number of leetnres has 
•Seen increased from 16 to_19 and the esse law has been brought down to September 1968. A handy book to 
•students and practitioners in the legal field. 

1968 Royal 8vo 768 pp. Bs. 20 00 

SUPREME COURT ON CRIMINAL LAW By J. K. Soonavala. 2nd Edn. by V. D. Nayak 
This is a complete reference book containing oil the decisions of the Supreme Court on the entire ran o 
Of criminal law, since its inception in the year 1950. It is this need which the book is intended to serve. 

1968 Royal 8vo 2 Vols. Bs. 80.00 

CONSTITUTIONAL LAW OF INDIA By H. M. Seervai Reprinted with Supplement 
“Mr. Seervai’s Critical Commentary on the Constitutional Law of India is one o£_ the great books 
An ii,n Anncf iinf ional Tnw of Tndin it is. fmm SGVBral consideratlons. oerhans the 


Sir. Cjeervai s uricicai uommentary on tuo xjuiv uj as ...a 

of the present decade. On the Constitutional Law of India it is, from several considerations, perhaps the 
ifiiest book ever written.’’ — Journal of Constitutional <£ Parliamentary Studies 
1968 B/P with Supl. Royal 8vo 3536 ^ 


pp. 


Rs. 65.00 


THE LAW OF INDUSTRIAL DISPUTES By O. P. Malholra 
A voluminous and exhaustive work containing a critical commentary on Industrial Lai^ the Industrial 
Sispntes Act, 1947, the Bonus Act,.l?65, and deals with general disputes towards Wages, D. A., Gratuity, 
3onus, etc., and other service conditions. 


1988 


Boyal Svo 


1210 pp. 


Bs. 60.00 


CONSTITUTIONS OF ASIAN COUNTBIES 
Prepared by the Secretarial of Asian-African Legal Consultative Conimittee _ 
w-onoroa hiT tlifl Rtafl members ot the Committee on the basis of the material obtained, as far as 

•anderstanding of Asian and African aflairo. 

1968 Royal Svo ' 1180 pp. 


N. Hi. 

il.aw Publishers : 


tripathi private limited 

164, Samaldas Gandhi Marg, Bombay-2. 


Booksellers 
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DISPUTED DOCOHEHT8? Phone 26115a* 

Consult 

M. K. MEHTA, 

Examvner^ Questioned Documents, 

4091, Nai Sarak, (Near Bar Shahbulla] DELHI-6 
An expert of estahluked reputatton — 3S i/ears experience 
Author of IDENTIFIOATION OF THUMB IMPBESSIONS b OBOSS EXAMINATIOS 
OP FIbGEHPBINT EXPERTS (2nd Edition ) On the approred lal o5 
the High Oonita of Allahabad & Jodhpur Be 15/~ 

IdenbficalioiiBe'ffB Alhanp^ X (U B Ai THiiea AMhongh i» btm,! 
text hooka hare been vntten oret the years on the general sahject 
Cngerprmta tha new text by M K Mehta la an excellent contnbnticffl to 
the f eld MemberB of the legal profeas on are among tho«8 who ehonlo 

be particnlarlf anxiona to obtain a copy of thia new contribntioa to Ih* 

field of idenbfication __ 

IDENTinCATION OP HANDWBITIAG & CBOSS EXAMINATION OF 
EXPEBTS (3rd Edition) On the apprOTed lift of the High Ooarfes of 
Allahabad Calcotta Onttack & Patna Ba 21/ 

Donald Dood Examiner of qoestioned docmnenta Milwankee (U B A>) 

1 congratulate yon on the aignificant eontnbntion to the literature” 
Ofdway ^ton Examiner of questioned docnmenta New York Bays I think 
that yon hare prepared a T«ry fine publication and it certainly ehotJd he cC 
a great deal of help to attorneys m India who are called npon to handle 
document cases 

Vartotts Courts throughout India send ortfittml papers 
to M K mEBTA for opxnxon 


In cases of disputed documents please consult 

Ugrasen Kashyap 

BA., LL.B , Ezammer of Questioned Documents, 
of 100, Straminagar, Dayalbagh, Agra 5 

Courts lawyers and clients please note 

1 Ugrasen Eashyap or Father Eashyap is the first member of the Eaahyap famllT' 
who studied smd started practice as an Ezauimer of Questioned Documents. He has abouk 
forty years experience Including the period of his study and practice all orer India. 

2. He has now eettled in Dayalbagh Agra and has dedicated the rest of h» life to 
the eerries of the religions inetitction called the Dayalbegh Badhaswaml Batsang and bas- 
iaken op his dutiee as the Honorary Agneultmal Adriser and Horhcultunst in charge of gnp»- 
eoliure in Dayalbagh. He contmnes to practice now from 100 Bwammagar Dayalbagh Agra. 

6 All correspondence xegardmg old essea sent to him for opinion at hia Delhi addzcos 
or papers in new cases ehould be sent to him at the Dayalbagh addrem Bemittaneee of fa* 
should be made by erosed bank drafts payable at the State Bank of India Lid. Agra. 

4 Glienis dedrous of meeting him should fix time and meet Tum at the Agra address. 
Tslephone has been applied lor for the Agra office Wnta of eommiaaion lor commlasloa^ 
statements should be sent to the District Judge of Agra for recording his statements. 

Agra address 

100, Swaminagar, Dayalbagh, AGRA. 
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Ni D, BA.SU’S LiAV\7 BOOKS — Standard Works 
Announcing the SIXTH EDITION vOf 

1. AElSITRATiON ACT 

6th Revised Ed. I 1000 Pages Royal ! ! 

To be out in the first week of April 1969 Price Rs. 28/- 

2. THE INCOME-TAX ACT 

In more than 900 Royal Pages 1 2nd Ed. ! ! Rs. 20/- 

Along Kith the booh a separately paper-bound supplement containing the Income Tax Act, 1961 as 
amended upto 1968 with case-laws is given free to the purchaser of the booh. 
The Bnpplement 1 b b eing sold separately at Be. ?/- pet copy. 

S. LAW 0> INJUNCTIONS 

3rd Edition ! 1965 June 1 1 1200 Pages Royal ! ! ! Rs. 27/- 

4. LAW OF RECEIVERS 

The most authoritative edition thoroughly revised, recast and portions rewritten. 

In 1070 Pages Royal 1 2nd Edition ! ! 1964 Sept. ! ! ! Price Rs. 25/- 

5. THE COMPANIES ACT, 1956 

[ With a cumulative supplement containing the Companies Amendment Acts, up to 1967]. 
In 872 + 32 Pages (Royal) ! 2nd Ed. I I Rs. 15 /- 1 1 1 

6. THE LAW OF SUCCESSION 

4th Enlarged Ed. ! 1400 Pages ! ! Rs. 25/- 

Order immediately with : 

EASTERN LAW HOUSE PRIVATE LTD. 

54, Ganesh Chunder Avenue, Post Box No. 7810, CALCUTTA. 


Telephone t 23097 


For Expert Opinion & Evidence 

ON 

Handwriting & Finger Prints 


CONSULT : 

EX. LIEUT. A. D. CHITALEY, I. N. 

R.C.. M.I.A.S. (U.S.A.) 


Handwriting 81 Finger Print Expert 


■‘MATRU KUTIR" DHANTOLI, 

NAGPUR— 1 . Enquiries SoUciied. 
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Qualify 

as a ^ 

DOCUMENT EXAMINER 

for a BETTER Futura, STiTUS & SUGGESSFDIi GfiREER OF SEGURITF 
YERY YAEUfiBEE GENERMi TRAINING COURSE 

CiLLESE IF iOeUMEHIS iPESlfillilS 

( Established 1930 ) 

Re-started after partition of the Country 

Prospectus for Postage stamps of only eighty.flYa paisa. 


QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIIMLA-So 
I'BEEPHONE ! 23113 TE&EGRSMS i " EXPERT, NAGPUR” 



TBAINED IN ENGLAND F.A. F.Sc., B.A., LL.B., F.B.M.S. (LONDON) 

CONSULTANT TO GOVERNMENT OF RAJASTHAN 
handweiting, finger.peints and ballistics expert and criminologist 



staff Pilotographer sent on request to photograph documents. 
POB THE MEMBERS OF BENCH AND BAR & COURT 
OFFICERS 1969 CALENDAR & DAY DIARY 
& FINGER PRINT IDENTIFICATION CHART 
can be sent complimentary on receipt of Rs. 4/- by M. 0. towards 
postage etc. Please write your address clearly. 


Concais s 



BjOCOMENT? Ei^AMgNER. 




-OEnoE ! MedoTTB Hons 0 i Medowfl St., Fort-, Bombay-1 : Phone : 251088. 

^Eesidenoe: KazI Blook 1, near Bandra Talkiee, G. B, Ed., Bandra, Bombay.50: Phone : 533785. 


HON’BLE MB, JUSTICE TENDOLKAR i BOMBAY HIGH COURT, Suit No. 63 of 1933, dt. 3-11.54. 

"I now come to a very Important fact, and that is that on the left edge of the stamp used in the 
disputed receipt and near the perforation very near to the top loop of the letter ‘S’ there is a strip of 
blue line which Mr. Panneshwar Dayal says is an ink line. It has a sheen of gum above it which 
-suggests, according to Parmeshwar Dayal, that the STAJtfP HAS BEEN IjIETED FROM SOME 

'OTHER DOCUMENT there is no reasonable explanation suggested for this most suspicious 

'dark spot on the edge, which also militates against the genuineness of the receipt.” 


Consult on all Disputed Documents, Writings. Finger Prints, etc. 

Nation's Senior Export with over 86 Years' Experisnes. 

Phone No. 71182 Gram* : FOEQEEFOE 

K. S. RAMASflURTI, 

SASDWSiTma expebt 

52, Mundakanniatumcn Kovil Street, HylEpors, MADRAS— 4. 
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Tel. Add. ; " DOCUMENTS, NAQPOK." 


TELEPHONE No. 33432 

CONSULT m. B. ILSSAl i , a.a.,I,I,.B..(Tr«InedtaEnglaad) 

goyebnment examinee op questioned Documents, madhya peadbsh 

FINGER-FEINT, HANDWRITING AND FIRE-ARMS EXPERT 
Office d Besidence : 48, BEZONB&GH, NAGPDR.5, 

^im accused PERSONS In Criminal Cases can consalt 

The Office Document Pfiotograpber can be sent on request to take pbotograpbs 


SUPREME COURT OK PUBLIC SERVANTS (2KD ED., REVISED AKD ENLARGED) 

aborted & Unreported decisions upto 1-1-1969 about Dismissal, Removal, Equality, 
protection or Rules & Laws, Equal Opportunity, Discrimination, Probation, 
Conurmation, Promotion, Seniority, Departmental Enquiry, Suspension, Evidence, 
Reasonable Opportunity, Retirement, etc. 

■Containing 23& Cases, Summarised Opinion, Analytical Survey, Extract from Rules St Constitution^ 

Bti K. K. GUJRAL, Advocate, Supreme Court. 

Sa. 20/- Post Free Ask Free Sample 16 A/15, W. E. A., DELHI. 


CLASSIFIED ADVERTISEMENTS 


For Expert Opinion and Evidence on 

' Handwriting, Fingerprints, Footprints, 

Palmprints, Typewriting and Firearms 

Consult : J. C. THAPER 

' EXAMINER OF QUESTIONED DOCUMENTS 
(30 years Foreign Expert Experience) 

62, Sector 16- A, CHANDIGARH-17. 

Also Prompt arrangement of Photostat 
Copying of Documents Exists 


PUNJAB & HARYANA 
REFERENCER 

(All Published and Indexed Rulings of 1968) 
Price Rs» 15/- only 

By C. J. S. BINDRA, 

Advocate. 

No. 104, Sector 11-A, 

CHANDIGARH-11. 



HAVE YOUR DISPUTED DOCUMENTS 
EXAMINED BY 

; The School of Document Investigation 

Handwriting & Finger Print Experts 

19, HASTINGS ROAD, 
ALLAHABAD. 

Phone 1 2976 


Phone No. 5562 
For Fingerprints, Type, or anything about 
a Contested Document CONSULT 

H, L. BADHWAR 

EXAMINEE OF QUESTIONED DOCUMENTS, 
31 Sir Hukamchand Bhawan, Hasia Road 
( near Janta Hotel ) INDORE (fif. P .) 

Govt. Consultant . . Experience over SO years. 

- 


' A qualified and Experienced Expert in^ 

identification of disputed 

Firejarms; Handwriting; 

Finger and Foot-prints 
~Pl. Contact : 

Sardar Amar Singh Nanda, M.A. 

D/30 ; Kutchery Qrs t SAHAKANPUK (U.P.) 

Phone ; 3741. 


PHONE 23775 

For Disputed Documents 

Consult : N. A. PHISKE 

S.A., LL.B., (Trained in London) 
Near Farm Park, 

Ramdaspeth, NAGPUR I. 
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Volames 1 & 2 already deapatehed VoL 3 under prinK 

Announcement Extraordinary 

An A. 1. R. Publication eagerly awaited by 
the Legal Profession 

"We have pleasure in announcing a new and revised 
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JOURNAL SECTION 

1969 MAY 

THE NEW CHIEF JUSTICE OF MADHYA PRADESH 

We learn -with pleasure. that Shri Bishambar Dayal J., a senior Judge of the 
Allahabad High Court, has been appointed Chief Justice of the High Court of Madhya 
Pradesh, to succeed Shri P. V. Dixit wno retired on 19-3-69. We welcome the appoint- 
ment as such interstatal appointments to high judicial posts are very useful to 
promote the sense of national unity in the country. Our respectful felicitations to the 
new Chief Justice. 


“ACT OF STATE: NEED FOR REAPPRAISAL” 
(By S. B. Wad, m.a., Advocate, Supreme Gmirt.) 


In State of Gujarat v. Dr. E. B. Chandra- 
chud. Civil App. Ko. 579 of 1968, D/- 19-11- 
1968 (SC), the Court (Sikri, Bachawat, 
Hegde JJ.) was called upon to decide whether 
the financial assurances by way of compensa- 
tion for premature termination of service and 
rise in salary, given by the then Euler of 
Baroda State to the Respondent, were enforce- 
able at his instance against State of Gujarat 
as a successor State. The Supreme Court held 
that the State of Gujarat was bound to res- 
pect such assurances. In this case, the Euler 
of Baroda by his order dated 8th Feb. 1948 
(after signing the instrument of accession but 
before the final merger) granted the payments, 
and, about Es.’ 65,000 were disbursed to the 
Respondent. But the Executive Council consti- 
tuted under the Baroda laws headed by 
Jivraj Mehta, cancelled the said order and 
through coercive means the money was reco- 
vered. The High Court confirmed the decree 
passed by the trial Court, with certain modi- 
fications, holding the State of Gujarat liable 
to refund the amount. In High Court as well 
as Supreme Court, Appellants urged that the 
Executive Council’s order was legal and in 
the alternative was saved by Act oi State. 

(2) The Supreme Court held (a) that the 
Executive Council order of April 22, 1949 
was illegal and ultra vires, (b) That Successor 
Governments had continued the old laws until 
they were repealed or altered including the laws 
constituting the Executive Council, (c) that 
Art. Yin of the merger agreement furnished 
strong evidence of the recognition of claim by 
Government of ilndia. (d) that the invalid 
order of the Executive Coxmcil cannot be 
justified as act of State. In these circumstances 
the Supreme Court held that the successor 
governments recognized and took over the 
liabilitv under the order dated Februarj’ 8, 
1948. ■ 

(8) The Supreme Court has referred to 
Dalmia Dadri Cement Co. v. Commissioner of 
Income-tax, AIR 1958 S 0 816 and State of 
Gujarat v. Yora Fiddali, AIE 1964 S 0 1043 


as representing the view which currently pre- 
vails in Supreme Court. The said cases had 
laid down that on State succession only those 
rights bind the successor State that are recog- 
nized by him. The decision in Chandrachud’s 
case, G. A. No. 579 of 1968, D/- 19.11.1968 
(SC) implies that although change of sover- 
eignty is an act of State it does not necessarily 
terminate private rights. It also implies that 
such rights are enforceable in municipal 
Courts. It appears from the decision that the 
Court was slow to extend the act of State 
beyond 26th January, 1950. The Court has 
looked into the merger agreement and the 
conduct of successor State (continuation of 
laws) to impute recognition to the successor 
States. The order of the Executive Council 
cancelling the Maharaja’s order was not held 
to be an act of State. It is interesting to note 
that these implications tend to go contrary to 
Dalmia Dadri case, AIR 1958 SO 816 and Yora 
Fiddali case, A I E 1964 B C 1043 and have 
inflicted serious dents on the reasoning in 
those cases. 

(4) It, therefore, appears that Dalmia Dadri 
case AIR 1958 SC 816 and Yora Fiddali case 
AIR 1964 SC 1C43 have noc finally concluded 
all the points regarding the vexed question of 
enforceability of pre-succession rights against 
the successor State by a private individual. 
Re-examination of these decisions especially 
the Yora Fiddali decision AIR 1964 S 01043 
may help to clarify some vague areas of act of 
State doctrine. 

- (5) In Vora Fiddali case AIR 1964 S C 
1043 a Special Bench of seven Judges was 
constituted to reconsider the decision in Yiren- 
dra Singh v. State of Uttar Pradesh, AIR 1954 
S 0 447. In Yirendra Singh’s case, AIE 1958 
SO 447 the unanimous Court had held that the 
right to the villages granted to the petitioner 
by Eulers of Sarila and Charkr Kari State 
was enforceable against the U. P. State, and 
that the order cancelling the grant of vil. 
lages could not be justified as act of State, as 
the same was passed after the independence 
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and T-ben the petitioners had become the 
citizens of India 

II Reliance on Act of State unnecessary 

(6) The \ ora I iddali s case AIR 1964 B 0 
1013 mvoUed a c^ce tion of enforcing the 
fore t rights granted by llaharana of Sant 
State Ihrocgh Ttarao dated 12th March 
1943 again't the Slate of Qujarat Broadly 
speaking two mam questions fell for decision 
in tji3 ca e namely vtbether — 

(0 there was recognition by State of Gujarat 
of the ngbts created by the Tbarao and 
(ii) the Tharao was law within the mean 
ing of Arts SCG (10) and 872 
It 13 clear that ifTbaraowasheldas existioglaw 
within the meaning of Art 8G6 (10) it was an 
enforceable law erenaf ter merger/indepeodeace 
and.Oujatat State wasbocndby it Ayyas^tJ 
Sinha J aad SuhltaRaoJ held that Tbarao 
was lav while Hidajatnllah J Bagbnbar 
Bayal J Shah J and lindholkar J held 
that Tharao was not a hw and was a mere 
execntire grant It is submitted that the 
principal i ^ne of enforceability of pre accession 
K gbt could hare been eon'laded by the majo 
nt} on this finding because on the facts of the 
ca.e the State of Bombay by an excentire 
order dated 8th July 1919 ^d repudiated 
the grant It was therefore on either view 
cnneeessary to go into the question of act of 
^tate m Vora Fiddalis ca<e AIR 19G4 8 0 
1048 The final order pased by the Conrt was 
10 accordance with the op men of the majority 
e ppeaU are allowed with costs tbroogboot 
«Be final order wonld have been the same 
eren if the act of State question bad not been 
touched by the Court At Ibis stage the®© 
comment may eocnd idle since the matter 
was actually considered by the Court in the 
light of the doctrine of act of State Ayyan 
gar J (and Smha C J) hate held that 
Tbarao was law within the meaning of 
Art S66 (10) and directed that the appeal 
should be disxissed At the ame time they 
have very elaborately snaly®ed the reasonrag 
m Virendra Singh s case AIR l9ol 8 C 417 
to show how the same was wrong In face of 
their final direct on all obserrations regarding 
act of State smack of obiter 

III Summary of findings in Vora Fiddali 
AIR 1964 S C 1043 

(7) For properly appreciating the ratio of 
Vora Fiddali e c^e AIB 1904 S 0 1013 it is 
oecesoary to follow up the course of CTents 
liadiDg to the litigation Immedisietj after 
15th of August 1917 the then Buletof Bant 
State signed the Instrument of Accession and 
the State became past of the Dmmsitm ol 
India On 12th ^larch 1917 the ruler of Sant 
State LTied the Tharao in question granting 


forest rights to the reucce'aor® m title of the 
respondents The final merger was completed 
b> June 10 1913 (the Merger Agreement 
signed on March 19 1948} On June 2 1913 
Administration of Indian States Order wu 
issned and was male applicable from June 10 

1918 On 1st of 0-tober 1918 Sbn \ P 
Menon Secretary in the Ministry of State 
wrote to the Ruler of Sant a letter of 
guarantee guaranteeing that the orders of 
the Ruler pas.ed after Ist day of April 1943 
would not be called in question unless they 
were palpably nnjnst or unrea'onable On 
July 28 1918 Indian States (Application of 
Laws) Order was promulgated On July 8 

1919 the Government of Bombay cancelled 
the Tharao as being mala fide Although the 
order was not communicated to the respoa 
dents they were in fact prohibited to fell the 
trees from the forest State Merger (Governors 
Provinces) Order of 1919 was issued on 
Ango«t 1 1919 By two subsequent resoln 
tions dated 29tb June 1951 and February 6 
1953 the Government of Bombay reiterated 
the order dated 6th July I9l9 The second 
resolution was in fact paired after the smt 
was filed It was for the first time m the 
wntteo EtatemeDt that the plea ID the nature 
of act of State was taken 

(8) The judgment delivered by Ayyanpr J 
(for himself and Sin^ 0 J ) is mainly 
devoted to thcpw how the ratio of ^lrendra 
8ingbe ca«e AIB 1051 8 0 417 was locon 
8i»tent with the Privy Council decisions and 
bow it wu not a correct statement of law as 
obtained m India The Judgment can be 
broadly summarised as follows 

(i) The ratio of Vaje Singbji v Secy of 
State for India AIR 1921 P G 216 correctly 
la^-s down the law on the issues raised m the 
present case Lord Dunedin in that case said 
When a territory is acquired by a sovereign 
Stile for the first time that is an act ot State, 
It matters not bow the acqui ition has been 
brought ahout It may be by conquest it may 
be by acquisition following on treaty it may 
be by occupation of territory hitherto nnoccu 
pied by a recognised tnler In all cases, the 
remit is the eame Any inhabitant of the 
temtorj can make good in the municipal 
Conrts eatablisbed by the new sovereign only 
Buch rights as that sovereign has through hiS 
officers recognised Such rights as he bad 
nnder the rule of predecessoie avail him 
nothing' hay more even if m a treaty of 
aeqmsition it is stipnlated that certain 
mhabitauU could enjoy certain rights that 
does not give a title to those inhabitants to 
ralorce the«e etipnlationa in the Municipal 
Courts The right to enforce remains only 
with the high contracting partie® 
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(ii) The law laid down by Yaje Singhji’s case, 
AIR 1924 P 0 2l(j and other Privy Council 
cases was followed by the Supreme Court of 
India in Dalmia Dadri Cement Company’s 
case, AIR 1958 S 0 816 and is binding a law- 

(iii) The rule of non-enforceability followed 
in Dalmia Dadri case, AIR 1958 S C 816 is 
applicable to personal rights and also to rights 
in immovable property. Ihe ratio of Virendra 
Singh’s casej AIR 1954 S 0 447 that a voidable 
title to immovable property survives the pre- 
vious ruler, (which, it was asserted to be the 
correct statement of law laid down by Privy 
Council in various decisions) was incorrect. 
This according to the learned Judges had led 
to the incorrect conclusion in Virendra Singh’s 
case, AIR i954 S 0 447 that Articles i9 and 31 
afford a protection to such rights. 

(iv) That Virendra Singh’s case, AIR 1954 
S 0 447 does not express decisive opinion in 
favour of accepting the observations in Perche. 
men’s ease (1831-34) 7 Peter 51, as proper 
law to be applied by Municipal Courts in 
India. 

(v) That the assumption in Virendra Singh’s 
case, AIR 1954 S C 447 that a new succession 
of State has taken place after 26th January, 
1950, so as to terminate the act of State was 
incorrect. 

(vi) That the Privy Council decisions, in 
actual practice had not led to injustice but 
had struck a just balance between the acquired 
rights of the private individuals and the eco- 
nomic interests of the community. 

(vii) That there was nothing so out of tune 
with the notions of propriety or justice to call 
for the rejection of those decisions. 

(viii) That Constitution makers intended no 
departure from the Privy Council decisions 
which have become the constitutional doctrine 
of India. 

(9) In a separate judgment, Hidayatullah, J. 
(as he then was) held as follows : 

(i) Letter of guarantee by V. P. Menon, 
Secretary, cannot be relied upon by the res- 
pondents because ; 

(a) they were not the parties to the transac- 
tion: and 

(b) that the same was barred by Article 363. 
It was further held that there can be no re. 
linquishment by a subordinate official and 
the waiver cannot be inferred on the facts of 
the case. Permission to collect the trees which 
were already felled was conditional. 

(ii) Tharao was not a “law.” 

(iii) Section 299 of the Government of India 
Act was of no avail to the respondents as no 
right was in existence which could be pro- 
tected. 

(iv) In so far as Sant State is concerned. 
State succession had taken place in 1918 and 


no fresh succession had taken place on 26fh 
January, 1950. 

(v) 'Jheactof State which began in 1948 
continued uninterrupted even beyond 1950 
and it did not lapse or get replaced by another 
act of State. 

(vi) The highest point in favour of private 
individuals can be that cessation ought not to 
affect private rights. But Municipal Courts 
cannot render any help (i 899.2 A C 572 and 
1921.2 A C 399 relied upon). 

(vii) Recognition of private rights is still 
only at a diplomatic level. 

(viii) There was no treaty involved in the 
instant case and the transaction was not in the 
nature of concessionary contract as it lacked 
bona fides. 

(ix) Even Vivian Bose, J. did not decide 
Virendra Singh’s case, AIR 19:4 S C 4i7 on 
the basis of international law or the opinion of 
the Supreme Court of the United States. 

(10) Shah, J. has agreed with Hidaya- 
tullah. J.’s findings on all points, but has fur- 
nished some additional reasons as follows : — 

(i) Vaje Singh’s case AlR 1924 P C 2f6 and 
other Privy Council cases correctly represent 
the law that private rights guaranteed by ex. 
Eulers are brought to an end by change of 
sovereignty unless they are recognised by the 
new sovereign, the reason being that sovereign 
being the fountain head, all rights including 
property rights, flow from him. 

(11) An act of State has no point of time 
and continues fill the right is recognized. 

(iii) The fact that the act of State operated 
to the prejudice of persons who were at the 
date of refusal of the recognition citizens did 
not deprive of the act of State either its cha- 
racter or efficacy. 

(iv) American cases are based on American 
principle of enforcement of international law 
and treaties by national Courts and, therefore, 
are not relevant for India. 

(11) Mudholkar, J. has broadly agreed with 
the judgment of Ayyangar, J. but has given 
some additional grounds in justification of the 
law laid down by ti e Privy Council : — 

(i) .The repudiation of right by Govern- 
ment of Bombay on February 19, 1953, 
amounted to an act of State. 

(ii) That the respondents had no enforce- 
able right. The argument that there can be no 
act of State against its citizens is ’oased on iho 
assumption that the rights were enforce.able. 

(iii) The law laid down by Privy Council is 
based on :internafionaI law. This law has 
become the part of common law of India and 
is saved by Art. 372 of the Constitution. 

(iv) Indian Courts are not bound to enforce 
any other rule of international law or 
American decisions. 
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(v) Itwonia neither be just not reasonable 
to bind the new sovereign 

(vi) International law does not prevent 
legislation by the new sovereign for the 
purpo '0 of freeing itself from the dntiesand 
obligat ona created by ex sovereign but that 
wonid be a long and laborious process and 
may be rendered onerous or by reason of con 
etitutiocal provisions such as those contained in 
Part in of the Constitution even inipo«»ble 

(12) Snbba Bao J has BQZDinari>ed his 
di®«enf Dg op Dion as below 

(i) The doctrine ol acquired rights at any 
rate in regard to immovable property has 
become cryataUiied m international law 
(i ) Change of sovereignty does not affect 
the title to immovable property 

(ill) As the title exists it most he held that 
even m tho»e countries which accepted the 
doctrine of act of State and the right of a 
sovereign to repudiate the title that title is 
good Bgain«t all except the State 

(iv) Before the Constitution came into 
force the State did not repudiate that title 

(v) When the ^n titution came into force 
tbs respondents had. both the title and posses 
B on to the property 

(vi) At any rate the possessory title of the 
respondents attncts the protection ot 
Art 81 (1) of the Constiiution 

(vii) International aothorities and decisons 
of the Tl 6 A Courts uphold the view that 
private nghts are not extinguished by the 
change of Bovereignt) 

(viii) The decisions of the Supreme Court 
euhseqnent to the 'Virendra Singhs case AIB 
1954 SC 447 have not changed the law laid 
down lO that case 

(ix) Unanimous decision m Virendra Singh a 
case AIB 1954 B 0 447 is a correct and 
binding law 

(x) Tharao was a law wilhm the meaning 
Art 366 (10} of the Constitution of India 

IV Indian doctrine more arbitrary 
s I (13) It may ho noted at th 3 stage that the 
Indian doctrine of act of State is more sweep 
ing and arbitrary than the one applied by 
English Courts in England 
St (14) Seizure of ptivafe property illnstated 
by Kamacheeboye s case (1659) 7 Moo Tnd 
App 478 and Salaman a case 1906 1KB 613* 
was the extension of Crown privilege of con 
que«t and establiahing colonies It was pnctis 
ed in a ahhjngated territory and gainst 
coloDisl people who were ethnically polit ically 
* Action filed by Trustees in Bankra^cy (or aeeoants 
— fsyment o( pension and retarn of prints pn^ 
perty belcosm; to tbe Erasdeoa of Banjit Singb 
tamed down by Conrt on tbe gronnd of Act of 
6t»t«. 


and culturally different from British stock 
British nationals bad vast mining plantation 
and other commercial concerns in the colonies 
but there is no reported case of act of State 
(by way ot Beirure of property) ererci«eJ 
against any Britain either in England or 
colonies 

(15) British act of State doctrine requires 
that the act must be authorised or at least 
tati6ed by the Crown In Mu grave and 
Pulido (1879) 5 A 0 102 P C it was held that 
a colonial Governor cannot exercise act of 
Etat» But the Privy Council extended this 
doctrine to justify the action of East India 
Company wh cb was a distinct person in law 
through doctrine of agency (implied) in 
Kamacheeboye a case (1659) 7 Moo Ind App 
476 

(16) Treaties or transactions between 
sovereign States are non justiciable This 
principle was applied by the Privy Council 
in Kamacheeboye s ca«e (1859) 7 Moo Ind App 
476 where neither Kamacheeboje nor East 
India Company were sovereign States For 
the purpose of act of State Privy Council 
treated ruler of Tanjore aa a eovereign ruler 
It may be noted tliat treaty making is an 
incident of external sovereignty which power 
the ruler had already lost 

(17) There is no case similar to Bsron T 
Benmao (1848) 2 Ex 167 practised agsmst a 
Britain The case has a peculiar colonial esV 
ting AS property belonging to a Spaniard a 
British was destroyed by Naval Officer on 
Africa coast In an altogether different eeitmg 
the principle was invoked by the Supreme 
Court m Memon Hajiscase AlB 1959 60 
1883 In that ca»B the Court was called upon 
to decide the legality of order of resumption 
of granla passed against the Respondent by the 
administrator appointed by Government ot 
India after taking order from Jnnagadh State 

V Different look at Privy Council ca«es 

(18) The origm of the doctrine of total 
extinct on of rights with a change of sover 
cgnty as applied in colonies is traced by 
Harnson Moore to the 18th Century despotic 
power of the Crown in relation to conquered 
territories Harrison Moore (Act of State in 
English Law p 75) has relied on a case (1722 
I P Will 75) decided in 1772 and observed 

The circumstances of such acquisition bring 
the case close to the matters of treaty and 
wax the desyoUc power which, the Crown may 
exercise over a conquered colony at any rate 
has in fact been attnbnted to the position of 
inhabitants as public enemies who«e lives and 
property are in the Kmg’s hands eo that any 
eeventy he may exercise in regard to them is 
clemency for all is forfeit. ‘ 



-1969 


"Act of State : Need fob Eeappeaisaii” Journal 47 


'The doctrine of total extinction of the rights 
reiterated in Bai Bajhai’s case, AlE 1915 P C 
■59* is criticized by O'Connel. (The Law of 
■^tate Succession p. 80). He has pointed out 
that : 

‘‘any such interpretation would serve to he 
unfounded and go beyond the limits establi- 
-ehed in a long series of cases.” 

He has cited the following cases in this con- 
text ; Secretary of State v. Kamaeheeboye, 
•^1859) 7 Moo I A 47G (PC), Sardar Bhagwan 
Singh V. Secretary of State, L E (1874-75) 2 
•■Ind App (Pel 38; Ecstomii v. E., 1 G R D 
487; Doss v. Secretary of State, (187-5) L E 
19 Eq. 509; West Eand Gold Mining Com- 
--pany v. King, 2 E B 57; Dattatraya v. Secre- 
tary of State, AIR 1980 P 0 267. 

(19) In 1906-1 K B 613, Fletcher Moulton, 
L. J.t has vigorously pleaded for the recogni- 
-tion of private rights and their enforcement 
vby municipal Courts. He says — 

“ The object and effect of an act of 

"State are not necessarily of this kind (matters 
between two sovereign States). Its intention 
•^nd effect may be to modify and create rights 
-as between the Government and those who 
•are about to become subjects of Government. 
In such cases, the rights accruing therefrom 
may have to be adjudicated upon by municipal 
■■Courts. Let me take a simple example. Let 
us suppose that a Government by an Act of 
•State annexed a neighbouring country, and 
’■formally take over all the property and liabi- 
lities of the former ruler and that a part of 
-euch property consists of debts due to him. 
The Government is not compelled' to collect 
-such debts. Viet Armis, it may avail itself of 
the assistance of its Courts of law for the pur- 
pose, in the same way as though the debts had 
accrued due to it otherwise than by an act of 
-Ctate. But in deciding on such a claim, the 
Courts must loyally accept the act of State as 
■ effective. Evidence that the debt was due to 
the former ruler would thereby become evi- 
-dence of its being due to the existing Govern- 
ment and I see no reason why in such a case 
-a claim of a converse character might not 
-equally he entertained by municipal Courts 
-and a subject recover from existing Govern- 
ment by the process of law applicable to such 
-a case any debts due from the former ruler.” 
He has cited Fifth v. Eex, (1872) L E 7 E 
•SG5 for the support of the above proposition. 

(20) Harrison Moore (Act of State in English 
'Law p. 178) has made a rimilar plea for the 

■^Eitension of the application of Land Eevenuo Code 
to Eespondent’s Inam lands granted before terri- 

- tory attacking possession and enjoyment of the 
lands, justified as act of State. 


continuation of rights of State’s Succession on 
the ground of equity and justice. He writes— 

Annexation (acquisition of territory for 
the first time) is no doubt an act of State, but 
the act is also the foundation of juristic conse- 
quences. In regard at any rate to mattera 
which are substantially pact of the same trans- 
action or series of transactions, it is submitted 
that the Crown will not be allowed to appro- 
bate, and reprobate; that it avails itself of the 
rights of the preceding Government, it will pay 
as successor and subject to any right of the other 
party which was legally enforceable against the 
old Government and is of a kind which apart 
from the complications arising from annexa- 
tion -nould be enforceable against new Govern- 
ment.” 

Sterling, J., observes in (1906) 1 KB 613; 

‘‘Obligations unquestionably exist which 
bind the East India Company and the British 
Government as their successors and which 
ought most scrupulously to be observed.” 

So also ■ Haldane L. J. in Amodu Tijaniv v. 
Secretary Southern Nigeria, ^921) 2 A C 899 
has held that a mere change of sovereignty is 
not to be presumed to disturb rights of private 
owners and the general terms of cessation are 
prima facie to be construed accordingly. In 
Cook V. Sprigg, 1899 A C 572 Lord Balsbury 
observed : 

‘‘All that can properly be meant by such a 
proposition is that according to well under- 
stood rules of international law a change of 
sovereignty by cessation ought not to affect 
private property, but municipal Tribunal has 
no authority to enforce'such an obligation.” 

It would thus be seen that Vivian Bose J., 
had good support of the authorities to the 
proposition that the Appellants in Virendra 
Singh’s case, AIR 1954 S 0 447 had voidable 
title at ithe commencement of the Constitu- 
tion. 

VI. Voidable title: 

(21) But Ayyangar J. has observed that the 
Court in Virendra Singh's case, AIR 1954 
S 0 447 was wrong in holding that the inhabi- 
tants of the erstwhile States held a voidable 
title to the rights granted to them by the ox- 
rulers. He has further observed that the 
Privy Council decisions unequivocally held 
that such rights do not survive unless they are 
specifically recognised by the new sovereign- 
Now the interesting question is what is the 
position of such rights in between the time 
when State’s axession takes place and the day 
on which such rights -are recognised by the 
new sovereign. If the rights are totally ext- 
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iBgni"te3 by Slate a Snccession lecosnition 
js not of mnch a^ail The nghta which accord 
ing to the Privy Council decisions are not 
recogni'ed bj the new eovereign and are ex 
tingDi^hed If this is eo then there la no need to 
repudiate the rights as was done in ^ ora Fiddali 
case AIB 1964 SC 1043 and many othercaees 
Repudiation resorted to m several caoes lends 
support to a view that the rights are really 
not extinguished by State ecccesuon hut by 
non recognition Thus there are two ways of 
looking at this old situation One is to treat 
the rights as inchoate or imperfect till the 
time they are recogni ed hy the new eove 
reign and the other is to treat that such rights 
create viodahle title It is aubmitted that 
from the facts of various cases decided by the 
Privy Council both the interpietationa appear 
to be plausible 

VII. Mala fide grants 

(22) Tbs principal rca on for the repndia 
tion of the respondents rights in \ara Piddali 


in ^ irendra Singh s case AIR 1954 S C 44T 
Court did not hold that the grants were mala 
fide It appears that this fact was not noticed 
or appreciated m Vora Fiddali ca«e AIR 1S6I 
SC 1043 while commenting on the “ail ease. 

VIII Duration of Act of State* 

(23) An important question of which Ihe 
donbts are not settled in ^ora FUdali ease 
A 1 R 1964 SO 1018 is the duration of the aet 
of State Shah J has ob“erved that act of 
State has no point in time and continues till 
it 13 recognised by the new sovereign Hidaya- 
tullah J has also observed that act of Stale 
IS a continuous process and may even conti- 
006 after 26tb January I9a0 ^ow if receg 
nitioD IS the test of the termination of act of 
State it may result m very harsh and m 
eqmtona results if the rights are in fact 
enioyed under the new eovere gn for long 
length of time and then suddenly brought to 
an cn 1 by the new sovereign In Bii RaphaTs 
case A I R 1915 P 0 59 the rights were 


case A I R 1964 S C 1043 was mala fides of 
grants This was stated clearly lo the order 
dated 8th July 1949 and the rc<oIction 
passed lo 19ol and 19o8 by Bombay Govern 
ment It appears that this fa-'tor has gone 
a long way in pushing the majority op nion 
to the extreme position AIR 1964 8 C 
1018 at p lOSl ^dayatnllah J has further 
adverted to this factor and found that forest 
rights m qnestion were sot in the nafore 
of concessionary contract as the same were not 
granted bona fide AIR 1964 6 C 1043 at 
p 1091 Uudbolkar J has ob«erTed that (be 
new sovereign should examine all grants and 
reject only those grants wh ch are mala fide 
and against the interests of State He has 
further ob'erved that it would be unreason 
able to presume that the new sovereiga baa 
recognised the grants until he shows that they 
were mala fide If mala fides were the mam 
consideration it is submitted that the grants 
could have been terminated for a very valid 
reason Giants from State m their very nature 
are always subject to the right of re omption 
hy a sovereign The grants in the instant 
case could have been resumed by the ruler of 
Sant State and the Government of India 
would have exerci«ed only tho«e powers which 
the ex ruler could have lawfully exerc sed It 
13 submitted that it was not necessary to find 
the authority for the termination of the grant 
in act of State doctrine Mudholkar J baa 
said that a new sovereign should examine all 
grants to find out whether they ate mala fide 
or not But a new sovereign may not follow 
this conrse at all cnlees there is a preemption 
against him In any case the Privy Council 
rule IS too wide and may adversely affect even 
bona fide grants. It may be po nted out 


enjoyed for 69 jeara after the change of aove- 
reignty and they were tetmiBa*ed thereafter 
Change of sovereignity in words of Fietcher 
Mooltan L J ID Salomans ca“e iDOfi-l 
KB 613 13 an act of State beeau“e jtisa 
catastrophic ac* Such catastrophy in Jfidia- 
was brought lo an end ^ the merger ate* 
gratioa and unionisation process completed 
before 26th of January 1950 BntitrsgiTea 
further lease by the Court for the p«n»*es of 
non recognition of private rights Thsexicn 
Sion it appears is based on the oteervations in 
Kamacbeeboye s case (18 9) 7 Moo Ind App 
476 that the original act with all its conse- 
quences 13 to be regarded as an act of Stale 
^8 Supreme Court will have to clarify this 
point in some future ca“e 

IX Act of State against a citizen 

(24) The natural eorollory of the above 
observations of Hidayatnllah J and Shah J 
13 (bat right of recognition (Act of State) can 
be enforced again«t the cttizen“ Courts =bonld 
be slow to accept this position Especially, 
where the property has passed Lands from 
or gnal owners to other citizens, the court 
will have to be more cautious jn applying the 
doctrine 

X Jusiiceacd ccononiicconsequences 

(25) In the cour e of his judgment, 
Ayyan^r J boa asserted that the Pnvy 
Louncil decisions have not resulted into any 
iDjcshce and (are justified) because they had 
atre^ just balance between the acquired rights 
of the pnvate individuals and the econonno- 
intere-ts of the community The e assertions it 
a submitted are not home out by the Pmy 

nnal cases Both in Eamacheeboye a cass.. 
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(1859) 7 Moo Ind App 476 at p.'588* and Sala- 
man case (1906) 1 KB 613, Court was conscious 
Ihat it was unjust to deprive the forties of 
their private property but pleaded that courts 
had no authority to go into the question. The 
ratio of the Privy Council cases according to 
the learned judge was the total extinction of 
the rights granted by the ex-rulers. How can 
it then be said that the just balance was struck 
between private rights and economic interests 
of the society? Act of State as applied in 
colonies and dependencies provided a legal 
cover for the conquests and seizuie made by 
the colonial powers and was more consistent 
with the British colonial interest than the 
economic interests of Indian community. As 
for the economic interests of India after 
independence, the necessary balance could 
have been justly^ struck without resorting to 
act of State doctrine as depicted at some other 
place in the article. (PI. See p. 22) 

XI. Is Privy Council Law adopted by the 
Constitution makers ? 

(26) The observation of the Court that law 
of act of State laid down by Privy Council is 
a part ot the common law of (free) India 
(Mudholkar J.) or the finding that the Con. 
stitution makers did not intend any departure 
from the Privy Council decisions (Ayyangar, J.) 
is also not free from doubts and difficulties. 

(27) If the Constitution makers intended 
to rely on Act of State doctrine, there was 
no need for Arts. 363 and 131, which render 
matters arising out of the covenants and 
merger agreements non-justiciable. Eamaehee- 
boye’s case, (1859) 7 Moo Ind App 476 would 
have taken care of any such eventuality, since 
that case laid down that the matters or treaties 
between sovereign States are not enforceable 
in municipal courts. Supreme Court’s opinion 
and actual interpretation of covenants and 
merger agreement as an act of State (Dalmia 
Badri, AIR 1958 S C 816 and other cases) 
lends further support to the view that the 
Courts would not have found any serious 
impediments in deciding the claims based on 
covenants and merger agreements filed by the 
rulers or their subjects. 

Further, if the Government of India 
guaranteed the continuation of rights created 
by the ex-rulers (illustrated b y Cbandrachud's 

*“of the propritty or justice o£ that act neither the 
court below nor the judicial committee have the 
means of forming or the right of expressing, if 
they had formed any opinion. It may bo just 
or unjust, politic or impolitic, beneficial or 
injurious, taken as a whole to three whoso 
interests are afiected, are considerations li^o 
which their hBrdships_ cannot enter. ItissutS- 
cient to say that, even jf a wrong has been done, 
it is a wrong for which no Municipal Court of 
justice can aflord a remedy.” 
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case, C. A. No. 579/68 D/-19-11-196S (S G>* 
with the full knowledge that private indivi- 
duals would not be able to enforce the rights 
in municipal courts and that the ex-rulers had 
lost legal competence to enforce them diplo- 
matically after the merger, the guarantees - 
would amount to fraud on the power. Courts 
it is submitted, should be slow to accept such > 
an interpretation. 

(27B) Take another case Johnstone v. Pedlar 
(1921) 2 A C 262 where the English Court - 
held that act of State cannot be pleaded against - 
a resident alien, from whose person money 
was seized at the time of his arrest. Article 31 
of the Constitution guarantees that no person, 
shall be deprived of his property without 
pajnnent of compensation. A resident alien 
can claim protection of this Article. If we 
impute to Constitution makers any desire to 
preserve the act of State of Jaw as laid down 
by (1921) 2 A G 262, guarantees of Art. 81 
would use the word ‘citizen’ instead of 
‘person’. 

(270) Bai Eajbai’s case, AIR 1915 P C 59 ■ 
illustrates the absurdity of permitting the 
executive to exercise act of State without time 
limit. 

(27D) Can it be legitimately presumed that 
the Constitution makers intended to end the 
public act of merger by 26th January, J950, 
but intend to keep the act of State of merger 
of reference to private individuals, alive with- 
out time limit? Can it be imputed to the Con- 
stitution makers that they permitted to plead 
act of State after 69 years of enjoyments of 
rights by private individuals as in Bai Rajbai’s 
case, AIR 1915 P C 59. Difficulties created by 
merger of State were temporary and transi- 
tional. They could have been attended to by. 
the executive through the President who could 
exercise vast powers of modification, addition, 
or omission of the Constitution vested in him 
by Art. 892. The time limit for exercise of 
powers under Art. 892 viz. till the first Parlia- 
ment met (i. e. 1952) clearly indicates the 
mind of the Constitution makers on this point. 

XII. Alternative Solution to Act of State: 

(27E) The nest question is whether it was 
possible to achieve the same results as were 
brought about by decisions of Indian Courts 
after Independence, without resorting to Act 
of State doctrine. In other words, would the 
economic interest of free India have sufiered 
if the Act of State plea would not have been 
invoked. 

(28) It is submitted that by appropriate 
exercise of President’s powers of modification, 
addition or omissions from the provisions of’ 
the Constitution under Art. 892, it could have 
been ‘possible to protect private rights which 
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<n-ere couo stent witb ibe economic intemis of 
the community by suitably amending Fnnda 
mental nghts and other relevant provisons 
Apart from this various legislations abolishing 
Jagirs and Inams passed by the State Legis- 
latures would have undone the grants Bimilar 
to tho'e m Memon Ha]i s case AIR 1959 8 0 
18*^3 and Vora Tiddali B case AIR 19B4 8 0 
1043 Art 81^ and Art 81 B with Ninth 
Schedule would have provided constitutional 
protect on for any such action So also mining 
contracts similar to those m Balmia Dadri 
case AIR 1958 8 0 81G could have been 
terminated under the powers provided by 
Art 81 A (e) Other guarantees regarding 
eervices and pensions could have been ef 
fectively dealt with through the docinno of 
service at the pleasure of the President or the 
Governor as the case may be 

(£9) Indeed nobody would suggest that 
subjects of the former States ehoold have 
more i ghts than the other citizens of India 
They ehoold be entitled to equal protection of 
law and equal subjection to law 

(80) The solutions suggested above would 
have brought about more just a&d bumane 
results without jeopardis ng tbe economic 
interest of Society Mudholkar J has explain 
•ed that legislation was an onerous solut on in 
this context But democrat e powers and legal 
procedures based on it are always ooerons as 
compared to autocrat c methods Peaceful 
transfer of power (as egaioat war or rebellion) 
^rom Biiti b hands to India and from ex rolers 
to India was a part of constitut onabsm and 
-sanctity of means accepted by Indian eociety 

^ni Changing Doctrine 

(81) Act of State doctrine must change 
according to the needs of time 

(82) English Courts have shown this capa 
city to echo the changes through a recent ca'^ 
la Bu-mafe. OA T Iscfti hfnwate 

A C '"5 exten® ve oil installations were des- 
-troyed in Burma during second world war not 
as a part of actual bostilit cs W in order to 
prevent the in®tallations falling into enemy 
liands in the event wh ch in fact happened 
shortly afterwards of the territory being 
invaded by the Japane<e enemy The destrue 
-tion was ordered by the Commanding General 
Tbe House of Lords held that tbe subject was 
entitled to compensation 

(88) If Vora Fiddali AIR 1934 S 0 1013 
oorrectly represents the approach of Indian 
courts Courts would have on the bass of 
Pnvy Council cases, turned down such dann 
-as ans ng out of act oi State They would 
have relied upon (1966) 1 E B 61S where 
.claim to compensation for destmction of pro 
perty by East India Co s soldiers during 1857 


rebellion was negatived Kamacheehoye a case 
(1659) 7 Moo Ind App 476 would have been 
pressed m ecrvice as was done m Salamau s 
case (1966) 1 E B 618 

(84) Another example of modem thinkiug 
on act of State is to be seen in ibe writing of 
Briti«h Constitutional Pandits in tackling the 
piohUtn of act of State within the Common 
wealth It may be worthwhile to quote tbe 
relevant discussion from Wade A PhillifS 
(Constitutional Law) VII Edn p 2G7 

Tho independent status of the several 
members of the commonwealth raises a doubt 
whether the term act of State both m wide 
sense of an act oi policy on the part of the 
Esecntive and in tbe narrow fen=e of defence 
to an action in tort can nowadays be 
accepted by a Municipal Court if the paintff 
IS a cit zen of a Commonwealth State other 
than tbe Untited Kingdom and the injury of 
which he complains has been infl ct^ npoa 
him ontside the United Kingdom or Colonial 
territory For example if under orders United 
Kingdom service air craft dropped bombs on 
a foreign oil installatieo or on the highseas 
or in foreign terntonal waters thereby lojnr 
inga Citizen of India who was not taking 
ID the local disturbances which led to the 
bombing could the defesoe act o! State be 
raised if tbe Indian sought redress tot the 
ujnriesbe received in an English Coort f B 
would seem that the answer to tbe quesii^ 
IS to be found in tbe British Nat onality Act 

1948 6 1 which recognizes as British subjects 

or commonwealth citizens the citizens of all 
countries to which the section applies ho one 
can doubt tbe independence of ludia as a State 
for tbe purpose of tbe conduct of its own 
foregn adairs but its citizens by United 
Kingdom legislation enjoy the advantages of 
local citizenship and therefore can never be 
deprived by an English Court of their right to 
redress on the plea of Act of State i e tbs 
consequences of military operation against 
hostile elements abroad It would follow that 
if tbe injury were incurred m similar circnm 
atacces on the terr tory of any member State 

of tho commonwealth or of a colony tbe de- 
fence act of State would clearly not be avail 
able ID an English Court to the agent of the 
Government of the United Kingdom 

(85) In similar circumstances Indian Courts 
would not show readiness to look beyond the 
Pnvy Council rulings and the claim would be 
rejected 

Conclusion 

It 13 only in Virendra Singh s case (AIR 
19o4 8 0 447) that a bold attempt was made 
to adopt the doctnne of act of State to the 
changing needs as a Court of an mdepeodent 
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»aaMon should do. Legal postulates like act of 
State are not autonomous and should not be 
’indifferent to facts of life to ■which they O'we 
"their existence and justification. In contrast to 
Vora Fiddali case (AIE J964 S C 1048), 
Virendra Singh’s case (AIR 1954 S C 447) has 
really struck a “new and refreshing note.’’ 
'(AIR 1964 S C 1043, Subbarao J. at p. 1067). 
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Vora Fiddali case (AIR 1964 S C 1043) re- 
presents in the words of Bachawat J. (0. A. 
No. 579/65 D/- 19.11-68 (SC)) “the view which 
currently prevailsiin this (Supreme) Court.’’ 
The Supreme Court may not review it in im. 
mediate future but decisions like Chandrachud 
case (C. A. No. 579/65 D/- 19-11-1968) may 
well pive the way towards its reconsideration. 


Citizenship and Law 


CITIZENSHIP AND LAW 

(Bij Shei Nittanand Kandngo, the Governor of Bihar)* 


I should confess at the start that I 
'happened to be the only lawyer in India 
v/ho was formally debarred from practis- 
ing by a Full Bench of the Patna High 
' Court in the year 1931 or 1932. Several 
friends including the Chief Justice Court- 
ney-Terrell had asked me to seek for a 
review whicti I did not feel to do. When 
I was asked to meet you, I readily agreed 
because when a man is deprived of some- 
thing he always likes to enjoy, the illu- 
sion of getting it is very attractive. So I 
have been always attracted to come into 
contact with judges and lawyers. For 
many years I lived in Delhi at a place 
where every morning I happened to meet 
some Supreme Court Judges, and I am 
■proud to claim myself to be a friend of 
the retired Chief Justice of Madras, Mr. 
iRajamannar, whom I consider to be one 
of the most civilised men I have come 
across anywhere in the world. 

2. This is a meeting of the Old Boys’ 
Association. I do not know what is the 
system of teaching and what is the system 
of lectures in the Law Colleges here. I 

‘happen to be an old student of the 
"Calcutta University where late Mr. Khu- 
dabux, the eminent scholar, used to take 
some classes which were so popular that 
students from other classes used to crowd 
in to hear his lectures. If I have any inte- 
llectual capacity', I owe it entirely to the 
lectures of Mr. Khudabux. One of our 
'lecturers was Dr. Radha Binode Pal. 
Perhaps, many of you know that his 
classical judgment during the trial of 
war crimes in Japan was a matter of 
discussion all over the world. The judg- 
-ment earned a great regard for India all 
over the world. 

3. "When Rajendra Babu as President 
of India visited Japan the Emperor of 
-Japan, in continuous dynasty of three 
"thousand years, who had never come out 
of the palace, came out to receive 
■Rajendra Babu. The Japanese people 
are undemonstrative, yet the welcome 
which the President received from ^ all 
•quarters was tremendous. When Rajen- 
■dra Babu enquired of the President of 


the Tokyo University, who w'as 90 years 
old, he was told of three factors for the 
respect and regard of Japanese people for 
the President of India. Firstly, after the 
cessation of war, every belligerent nation 
claimed reparation from Japan, but India 
was the only country which waived any 
such claim. Secondly, India was the 
first country to enter into a treaty with 
Japan on equal terms long before any 
other power did so. And thirdly. 
Dr. Pal’s judgment in the "tt'er crime 
trial restored the self-respect of the 
Japanese people during the worst period 
of the history. The point I am trying to 
make out is that during my student time 
there were professors in the Law College 
whose lectures attracted many students 
who listened to them with attention to 
their lasting profit. Therefore, being 
student of a law college should not be 
thought of as killing time. The best 
result depends on teachers to create in- 
terest and capacity of students. 

4. The subject I propose to speak on 
is "Citizenship and law.” I cannot ex- 
plain it in academic terms, as I am not 
capable of it. I %vill give a simple story 
that will not take more than 5 minutes. 
Bihar and Orissa had been separated into 
two different Provinces in 1936, but the 
High Court continued to be common. On 
October 7. 1947, when I happened to be 
in Delhi, Sardar Patel, who was then the 
Home Minister, sent for me. He told 
"I am coming to Orissa on the 14th of 
December and I will start integration of 
independent States from Orissa. But I 
will not do so unless you set up a 
High Court before I visit Orissa.” There 
were only 10 weeks left October, Novem- 
ber and half of December — no building, no 
conception of what High Court means — 
Judges to be chosen, records to be 
separated and thousand other prob- 
lems. When I pleaded for more time, 
he would not agree and when I 
asked for the reasons his answer was 
cryptic “h # =^1^ % ?pfr H 

^15 % fT^f H f "Elaborat- 


‘"Address delivered at the Annual General Meeting of the Patna Law College Old 
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ing he said ’ you politicians accuse the 
pnnces of being oppressive to their sub- 
jects but what IS the guarantee that you 
will not be worse There should be some 
institution to which a subject can look 
to with confidence for justice and High 
Court is the only institution to which 
people can look to’ There I learnt the 
remarkable lesson of the value and 
importance of the judicial system in 
Government It has been proved and 
being prov ed every da\ that a citiaen can 
be protected only by the rule of law 
adimmstered by an mdependent judicial 
system. Once that faith disappears 
society wall disintegrate I have learnt 
as a common man that society can be 
sustained only if the people in general 
have full faith in the courts Therefore 
a great responsibility devolves on you 
both Judges and lawvers 1 am sorry to 
say that I am seeing apprehensive signs 
of erosion in that faith 
5 I have no direct knowledge of the 
workmg of the High Court or the judicial 


system in Bihar though I have knovvn 
some of the Judges and the retired Chief 
Justice Shri Narasimham as an old 
friend of mine It is up to >ou members 
of the legal profession to keep up the 
trust and the faith of the citizens Hou 
It should be done I am not competent 
say I came to know that there were more 
than 72 wmt petitions before the Hish 
Court in matters pertaimng to the Um 
versities I had asked Shri Narasimham 
as to why it was so He gave me twi>- 
or three instances in which it was clear 
that intervention of the High Court pre- 
vented grave injustice WTien I said tiut 
It is possible that intervention of the 
Court could cause injustice also I was 
told to find out for mjself if that had 
happened The citizens believe and 
should beheve that they can get justi^ 
in the Courts particularly in the High 
Courts 

I am grateful to have the opportunity 
of coming m contact with lawyers and- 
would-be lawyers 


LEGAL EDUCATIOH, ITS SCOPE 

(Bj Toe Hon ble Mr. Justice J M Shelai. Judjt, Supreme Court, India )* 


1 am profoundly grateful to Dean Hafee- 
zul Rahman for inviting tn® to inaugurate 
the Ninth Annual All India Law Teachers 
Conference I confess of having at first 
a feeling of hesitation m accepting the in* 
station, lor belonging to the practising 
branch of lawyers I felt that I could not 
usefully contnbute anything new to the 
subjwt of legal education, a subject upon 
whiclL all of 3 ou 1 venture to think must 
nave bestowed considerable thought But 
the imoortance of the occasion and the 

m the letters which Dean Hafee- 
zuJ Rahm^ was good enough to write to 
me dispelled any hesitation which I had 
and made me bold to be with you this 
morning 

2 Legal eduration is not a question 
which ends with setting up Law Schools 
at vanous centres m the country Various 
problems arise at once as soon as one be- 
gins to think of Its role in the national 
scene, its scope and its obligations Fortu 

Yu as in England 

wth the conflict of vested interest between 
the professional and the academic bodies 
involved m legal education as legal educa- 
tion has always been entrusted m this 
country to the umversities Nevertheless 
It would be fairlv safe to say that untd 
1947 legal education contented itself m 
preparing prospective practitioners and 
did not consider though it was one of the 
university faculties law as one of the 
saences The law colle ges which impart- 


ed legal teaching were a kind of off- 
shoots most of which part-time institu- 
tions manned by part time teacheri 
Recruited mostly from the members of 
the bar these teachers regarded their 
as more of a sideline or a hobby rather 
than a senous obligation 
3 It is not surprimg that this was the 
position For, the idea that legal educa- 
tion was concerned only with equipping a 
pupil with the techniques of the trade and 
the linguistic rules of law which prevail- 
ed in England then was consaously or 
unconsciously transported to this country 
The higher judiciary was a field partly 
reserved for the members of the English 
bar and partly for the members of th? 
Indian Cml Service The myth which 
existed for a little more than a century 
that executive administrators who had 
never studied law in any accredited law 
school nor practised it could still 
administer laVr and justice could only 
subsist in a country subordmated under 
a colonial system The object of setting 
up law schools was, therefore to prepare- 
students who woijJd be able to man the- 
net-work of subordinate courts establish- 
ed throughout this vast country Part- 
time institutions with part time teachers 
'•we therefore adequate to meet the 
adrramstrative need ^ 

* truth that law and its adminis- 

tration through law courts are dependent 
upon legal profession from which tho^e 
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■who are to conduct law courts would be 
recruited, and consequently the law 
schools who prepared them have public 
-duties and responsibilities, appears to be 
-adequately realised for the first time after 
1947. Conunissions to inquire into univer- 
sity education as well as legal education 
were set up both at the State and national 
levels. These commissions reported the 
imsatisfactory standards of law teaching 
existing in the maiority of the existing 
law schools. It is a matter of some inter- 
est that though the maiority of the 
members of the Law Commission were 
■practitioners, the Commission not only 
-did not insist on mere professional side of 
legal education but emphasised the 
Tiecessity of the universities treating in all 
-earnestness law as an academic faculty. 
’The Commission reported; 

"The task of promoting research 
and combining it with teaching which 
has been advocated in the United States 
as being within the legitimate sphere of 
law schools falls in our country probably 
more appropriately within the scope of 
the activities of the universities. Our 
meeds in this respect are greater than those 
■of the United States or of England where 
research projects and programmes in law 
have already been carried on by a num- 
ber of institutions and have resulted in 
valuable and learned publications on dif- 
ferent legal subjects”. 

5, Likewise, the Radhakrishnan Com- 
mission had earlier deplored that while in 
Europe and America legal education had 
long occupied a high niche among the 
learned curricula and products of the 
study of law had frequently risen to posi- 
tions of distinction in public service or 
had acquired wide reputation as scholars 
and legal education was on an elevated 
■plane and teachers of law enjoyed a high 
respect, perhaps as high or higher than 
'those of any other field of instruction, "we 
have no internationally known expoun- 
•ders of jurisprudence and legal studies”. 
"Law has not become an area of profound 
scholarship and enlightened research”. 
Xegal education thus has not suffered, at 
any rate since the post-independence era, 
from any clash of conflicting attitudes be- 
tween the professional and the academic 
lawyer. On the contrary, offidal as well 
as Unofficial opinion has consistently re- 
•garded law as a full-fledged faculty im- 
plying thereby a judicious mixture of tea- 
ching and research as its legitimate acti- 
vities. If legal education has not been 
lifted to an elevated plane, the responsi- 
bility for that lapse must fairly and square- 
ly fall on the universities. 

6. There is yet another fortunate cir- 
■cumstance which may legitimately be ob- 
•served. The disparity of status^ between 
the professional and the academic lawyer 
■of which Harold Laski complained m 


his correspondence vdth Holmes does not 
luckily exist, or, if it does, it does so only 
with those who are blind and will never 
be aware of the crucial role that the 
academic lavTsr wlU in course of time 
play, so that it can well be disdained. 
Two factors have principally led to the 
gradual but perceptible diminution of gap 
in status between the two branches of 
lawyers: (1) the widening of the field of 
law, and (2) the awareness and the conse- 
quent questioning of the social utihty of 
law and legal institutions. 

7 . With the acceptance of the concept 
of a Welfare State in almost all demo- 
cratic countries, the scope of State activity 
has expanded beyond expectations and 
with it the field of legislation. Not a day 
passes when besides the statutes passed by 
legislative bodies there are not issued, by 
way of subordinate legislation, regulations, 
rules, notifications and orders which leave 
no human actmty untouched. These have 
the effect of regulating, restricting and in 
some cases even prohibiting the activities 
of the citizen. The field of law, therefore, 
is no longer a narrow one, limited only to 
the maintenance of order and the adjust- 
ment of rights between an individual and 
an individual. There is a growing readiness 
to accept law as an instrument of social 
control, concerned intimately -srtth socio- 
economic dynamics and, therefore, as one 
which must be studied as such. Examples 
of the widening of the field of law are to 
be foimd in the numerous enactments 
touching industrial law and social refoi-ms. 

8. The traditional attitude to circum- 
scribe legal studies to a mere understand- 
ing of the rules of law and of legal insti- 
tutes can no longer hold good. Nor can 
the mere philosophical posture, such as 
that of Holmes, that the business of a law 
school is to teach law in the grand manner 
and to make great lawyers, continue to 
be valid in view of the social and economic 
events which are rapidly taking place all 
around us and their ti'ansforming the very 
structure of contemporary society. Mait- 
land appears to have foreseen such a de- 
velopment and, therefore, held that legal 
institutions "can only be fully under- 
stood against the background of the totality 
of social institutions". Since his time the 
world events have so rapidly shifted the 
focus of law that Lord Sankey was con- 
strained to observe that the mere practis- 
ing law^'^er was not enough and that la\v 
must join hands with all other social 
sciences. Recent thinking in England 
shows that problems of social policy 
became matters upon which the winning or 
losing the second world war depende-d. 
Their importance has not yet lessened in 
the post-war struggle for e.xistence. It was, 
therefore, that Lord Radcliffe recently 
gave vent to the feeling when with his 
characteristic felicity* of phrase he said; 
"you cannot learn law by learning law... 
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it must stand rooted in the j'reat tradition 
of humana civilitas ’ 

9 Legal philosophy thus is not pri- 
marily concerned with questions of lan- 
guage involved in the anali sis of statutes 
and doctrinal issues Books of law are not 
to be merely compilations of rules laid 
down m the precedents The inquiry 
must be to discover the basis of a prece- 
dent and to formulate a new doctrine 
where such a basis has become obsolete 
by reason of the change in social con- 
ditions 

10 Yet the constitutional law is be- 
mg taught divorced from political saence 
and politics so too the law of tort and 
of contract remains without an> su^ 
stantial adaptation to the changed environ- 
ment The impact of insurance for in- 
stance on the law of tort still remains 
unstudied The majority of teachers and 
%vnters on law subjects do not regard it 
their function to go outside th* doctri- 
nal framework or to rationalise the legal 
rules in the background of contemporary 
society The obvious result is that law is 
hemg taught in isolation from other social 
sciences which have rapidly advanced and 
the profession tutored under such a sche- 
me of education tends to get cut off 
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cet cut off the new legislaUon IS the most fe t It IS 
eveSs* cuf^nt of social and economic they who need the techmgSes and the 


events 

11 This narrowness both in the legal 
teaching and writing is having a signifi- 
unt impact on the whole legal svstem 
for that system in all its tires of adminis- 
tration remains separated from the cur- 
rent social strmgs There is hardlj any 
study worth the name encouraging cnti- 
asm of the content and policy of a law 
and Its effects on the individual or the 
society Worse sun legal scholars show- 
ed total indifference towards the numer- 
ous amendments carried out in the Con- 
stituUon, their necessity and their conse- 
ayences on the legislaUve policies both 
at State and Central levels The projec- 

of soCTal and economic democracy in 
the field of law is still viewed with in- 
difference bordenng on apathy 

12 The adnumstration of law was so 
far regarded as too specialised and as the 
unas^ilable field of the few to b® ques- 
Uoned Suddenly there has, however 
been a spurt of mterest m examining the 
^dity of the ^stem m the context of 
the curr^t problems both soaal and eco- 
nomic Even within the profession itself 
the idea of law reform has begun to be 
voiced For the first time there is felt the 
necessity of re-examimng law and the le- 
gal insUtuUons in the light of the soaal 
service functions performed by them, 
Cabfomia Umversity and the Harvard 
Law School recently undertook to invesb- 
gate the objectives of legal educafaon 
and formulated them pnnapally under 
two heads, traimng of lawyers and im- 
provement of law by providing centres, 


which may contnbute to a fuller under- 
standing of law and government and 
may creatively partiapate m their deve- 
lopment and improvement To these must- 
be added traimng to solve not only the- 
problems of the individual client but of 
the aimmunity in which the lawyer lives- 
and to provide leaders in policy makuig 
at all the diverse levels of authonty 

13 This spirit of inquiry has been ge 
nerated by the fact that as the field of 
legislation expands a large part of it is 
concerned with benefits and obligations 
of social services and the utilisaUon of 
the resources of the commumtj The 
question which is insistently put is — are 
these benefits and obbgations fairly and 
justly distributed through the legal agen 
cies’ 

1-1 Legal education must come to- 
terms with this type of laws the imple- 
mentation of which will be m the hands 
M those who never enter the profession 
t be catered for if the target of 

u ^ to improve the law is to- 

be fulfilled In point of fact, the majority 
of law students do not pursue the pro- 
fession but enter pubbc service business 
and other avocations where the impact of 
the new legislaUon is the most felt It is 
tnev wnn noaH > 


J iT , ° techniques and the 

skill of examining the tenabilitv of the 
nw leg«lation m the context of the vary- 
ir,® standards of current socie- 

laws are studied in this con- 
mxt and the acadeimc lawyers evolve nevr 
P^aples as did the old courts of Chan- 
wry by traversing beyond the framework 
Of the common law they will emerge 
more impressive and with a totally dif 

wll be the experts- 
o whom both the legal practitioners and 
the politicians will turn for the know- 
how and for solutions of their problems 
effective instru- 
mCTt of cohesion. It is both the embodi- 
the means for 
purpose IS to conserve 
^ ® ^®tne time to further 'oaal 

to promote 
advance the common good 
a y said a person having 

approach to law may 
reacUonarv obstructing 
^ refonn or a mhilist ignorant 
trov that he seeks to des- 

the the memorandum of 

the Teachers of Law to- 

tion Committee on higher educa- 

the changes an en- 
Se demands by a whole- 

hS ®“^ehder of all that 

^ an educated man 

and reason 

and nnPT» Jfv * ^y frank discussion' 
ges and tn those inevitable chan- 

Sa a process of gradual- 

wnich coalesces the values of yester- 
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day, today and tomorrow On it de- 

pends the future of our civilised world.” 

16. The challenge that legal education 
is confronted with is that besides provid- 
ing effective teaching agencies it must 
provide through law school laboratories, 
as medicine and technology do, for carry- 
ing out research into law, its develop- 
ment and its application to the solution of 
current issues. That this challenge is not 
a mere utopia can be seen from a thesis 
issued by Professor McDougal and Lass- 
well in their Legal Education and Public 
Policy which summoned the law schools 
to broaden their horizons and aims at not 
only training law students who will prac- 
tise law but those who will shape the 
legal and constitutional policies of the 
nation. "If legal education”, they said, 
"with contemporary world is adequately 
to serve the needs of a free and produc- 
tive commonwealth it must be conscious, 
effective and systematic training for 
policy making. The proper function of 
our law schools is, in short, to contribute 
to the training of policy makers for the 
ever more complete achievement of the 
democratic values that constitute the pro- 
fessed aims of American policy.” There is 
therefore, a clear necessity of framing of 
curriculum on the basis of the current 
mores of our society joined with the 
knowledge of socio-economic questions 
but oriented toward the preservation of 
democratic values. 

17. The obligations of Indian legal 
education are voliuninous considering the 
demands made on it by the vast popula- 
tion. The very size of the country coupl- 
ed with its committal to democratic way of 
life, the diversities in its population, the 
multiplicity of language, tradition and re- 
ligion, and the deep gap between the dif- 
ferent sections of its vast population, 
social and economic, all these throw out 
the necessity of legal education being ori- 
ented by national specifications. 
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18. Being a democracy unparalleled in. 
size, committed to the guaranteed rights^ 
of its citizens and to a constitutional 
policy of social and economic justice, those 
whose burden is to operate the judicial i 
agencies are bound to be confronted with, 
the delicate and difficult task of reconcil- 
ing and striking a balance between the- 
demands of individuals on the one hand* 
and of society on the other. It is this- 
circumstance alone which has wrought 
during the last two decades a radical- 
change in the nature of litigation, parti- 
cularly in the superior courts. Whereas- 
the traditional litigation has considerably 
diminished, there is a stupendous rise in- 
writ litigation in which the State has 
emerged as the biggest litigant. The re- 
sult is large arrears in almost every court 
to wipe out which a large number of 
trained persons will of necessity be re- 
quired. 

19. Apart from the purely judicial/ 
bodies there are also a growing number 
of administrative tribunals performing- 
judicial and quasi-judicial functions. 
These tribunals are the necessary conco- 
mitants of a Welfare State. These alsoi 
will need persons trained in law. A sys- 
tem of Government committed to a plann- 
ed economy must result in increased le- 
gislation the implementation of which re- 
quires at diverse stages numerous policy- 
making decisions. 

20. Legal education will, therefore, 
have to provide trained persons to man^ 
all these agencies endowed not only with- 
the knowledge of the techniques of law 
but with an awareness of the democratic 
values, political, social and econonric, 
which are the foundations of our 
Constitution. 

21. Let me end vith the hope that 
your deliberations vdll evolve wain’s and’ 
means to meet this challenge. 
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B. B.“ MITRA’S THE. INDIAN SUC- 
CESSION ACT — 9th Edition, by 
Sudhindra Kumar Palit, Published by 
Eastern Law House, Calcutta, Price 
Rs. 26/-. 

The present -work is the ninth edition revised 
hy Sudhindra Kumar Palit. Besides the Com- 
mentary on Indian Succession Act, a text of 
Hindu Succession Act, 195G and also the 
model forms of Wills, Applications for letters 
of administration, for Probate and for Suc- 
cession Certificate are appended to the book. 


Case Ta-^v has been brought upto-date and’ 
in the text the amendments of 1962 in the 
Succession Act have been incorporated. 

There is a useful index, at the end. 

— G.GAI. 


RIGHT TO PROPERTY UNDER THE 
INDIAN CONSTITUTION by H. M. 
Jain, Published by Chaitanya Publish- 
ing House, University Road, Allahabad,. 
Price Rs. 25/-. 



^6 Joarnal 

Fundamental Rights m Indian Conatilation 
have e entially a social aspect Oor Consti 
tat on out of recognition that Society needs 
pcoteetiOQ as much against the claim of the 
State as against itself has laid emphasis in the 
provi ions of the Fundamental rights not so 
much upon individual rights but upon Bocial 
control The aim of the fundamental rights is 
to achieve social democracj 
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The liook under rovieiv is a study of 
Art 31 of the Constitution The book pnr 
ports to analjgo tho provisions ^ith the above 
approach The attempt is laudable 

A postscript csplaming the effect of Supreme 
Conrts deci«ion in Golaknath s ca «0 (A I B 
19C7 S C 1643) has been added 
There is a bibliography and a nseful Index 
-GGU 
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BOOKS RECEIVED 


THE YOUNG LAWYER — Maga2me 
of Kishinchand Chellaram Law Cot 
lege, 1767 68, Printed by Shri M J 
Mirchandani at Jain Printing Press 
Arthur Road, Bombay 11 and published 
by him for K C Law College Omshaw 
Wacha Road, Bombay 1 

XAW RELATING TO NOTICES 2ND 
EDITION-By Ajit B Majumdar.I^b 


fished by Eastern Law House, Private 
Ltd , Calcutta, Price Rs It/ 

The book under review deals vfith notices 
The book 13 divided m three sections Sectionl 
deals with general principles relating to notices 
their requirement purpose service etc Sec 
tion II deals with notices under different sta 

totes and Section HI gives some Model fonns. 
Case law has been appropriately noticed 


A GREAT LAWYER 

We wish to pay in this i*3uc oor homage to the memory of a great lawyer and 
jari't “■ the late Mr J B Kanga who died recently m Bombay full of years and 
honours The late Mr Eanga was one of the greatest lawyers and jur sts that India 
has produced in recent times He lived np to » ripe old age and was 96 years of age 
at the time ol hi9 death Me was a Sndge ol the Bombay High Court in the twenties 
of this century and after he retired from the Bench he accepted the-Advocate General 
ship ol Eouabay He was the first Indian Advocate General of Bombay during the 
Brili''b regime— a unique distinction and booonr in those days His knowledge of law 
was phenomenal He was an authority on the law of Income Tax and was a co author, 
along with Mr N A Palkhivala of the leading Commentary on the Income Tax Act. 
Ha was also a great scholar and litterateur and bad a marvellous commaod of the 
English language Of the galaxy of talent and scholarship that the Indian Bar has pro 
dneed the late Mr Kanga e name can justly be placed in the front rank 
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aiders appropriate for ffie heating of the 
representation in the presence of any 
persons likely to be affected thereby. 

(7) When a Regional Tranq)ort Autho- 
rity refuses an application for a permit of 
any land, it shall give to the applicant 
in writing its reasons for the refusal 

_ ^ule 67, Regional Transport Audio- 
rities. — (1) the Regional Transport Autho- 
rity shall meet at such times and at such 
places as its Chairman may appoint: 

Provided that it shall meet not less than 
once in each month unless the State 
Transport Authority otherwise directs. 

(2) Not less than 8 days’ notice shall 
be given to every member of any meet- 
ing of the Regional Tranq)ort Authority. 

(3) A member of the Regional Trans- 
port Authority shall attend at least six 
meetings in each financial year. The 
State Government may at any time re- 
move any such member from office on 
his failiure to attend the Tnir)imi7Tn num- 
ber of meetings fixed under this rule. 
The State Government may also remove 
from office any member for any other 
cause. 


(5) Where a Regional Transport Autho- 
rity consists of more than three members 
the number of members whose presence 
shah, constitute a quorum shall be one 
half of its members and where it con- 
sists of three members, the quorum shall 
be two. If within half an hour from the 
time appointed for the meeting a quorum 
is not present, the meeting shall be ad- 
journed to such day and at such time 
and place as the Chairman or the Pre- 
siding Officer nominated under sub-rule 

(6) may appoint; and if at the adjomned 
meeting a quorum is not present, the 
members present shall be a quorum. 


(7) The Chairman or the Presiding 
Officer shall have a second or casting 
vote.” 

•'68. (1) 

(2) Subject to the provisions of the Act 
and these rules and to the approval of 
the State Government, a State or a Re- 
gional Transport Authority shall have 
power to make bye-laws to regulate the 
conduct of its business and shall like- 
wise have power to amend or rescind 
such bye-laws and the business of such 
Transport Authority shall be conducted 
according to such bye-laws under the 
direction of the Chairman. 
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(S) Save in the case of the hearing of 
an objection to the grant of stage car- 
riage permit or of a public carriers per- 
mit and in the case of the hearing of a 
representation under sub-section (6) of 
Section 57, a State or a Regional Trans- 
port Authority, as the case may be, may 
decide any matter, vrithout holding a 
meeting by the majority of the votes of 
members recorded in writing and sent to 
the Secretary (hereinafter referred to as 
procedure by circulation). 


(6) The State or the Regional Trans- 
port Authority, as the case may be, may 
require any applicant for a permit to 
appear before it and may withhold the 
consideration of the application for the 
permit until the applicant has so appear- 
ed in person if so required, or by any 
recognised agent if so permitted, and un- 
til the applicant has furnished such in- 
formation as may be required by the 
Transport Authority in connection with 
the application. 

Explanation. — In this sub-nile, except 
m cases falling tmder sub-section (5) of 
Section 57, the expression “recognised 
agent” means a pleader or the mther, 
son, brother, partner or employee of the 
apph’cant duly authorised by him in 
writing or any other person so authorised 
and recognised by the Tran^oit Autho- 
rity concerned as a fit person to be a 
recognised agent under its bye-laws made 
xmder sub-rule (2). 

(7) Nothing contained in this rule shall 
prevent a State or Regional Transport 
Authority from deciding by following the 
procedure by circulation any matter 
which has been considered at a meeting 
or has been the subject of a hearing and 
upon which a decision has been reserved, 

(8) Where a matter is decided by the 
votes of members present at a meeting 
of a State or Regional Transport Autho- 
rity, no person other than a member of 
die Transport Authority shaE be entitled 
to be present and no record of the voting 
shall be kept save of the number of votes 
cast on either side; prorided that when 
any matter is decided by the exercise of 
the second or casting vote of the Chair- 
man or the Presiding Officer the fact 
shall be recorded.” 

13. On behalf of respondent No. 1 
Mr. Phadke conceded that the procedure 
adopted by the R. T. A. did not contra- 
vene any section of the Act or the Rules 
made thereunder. Counsel, however, put 
forward die argument that even in the 
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absence of any exjness xntmsion a stato- 
tory tribunal has to mve its order fa 
vmbng and no oral judgment can be 
legally given It was also contended on 
b^alf of respondent No 1 that it was 
not sufScient that reasons for the deci- 
sion were given subsequently by the 
R. T A. m its letter datM July 20, 1967 
but the reasons should have been given 
simultaneously at the tbne of the resoln- 
Hons on June 28/29, 1967 We are un- 
able to accept this argument as correct 
As we have already stated, there Is no 
provision either fa the Ac± or the Roles 
which requires the R, T A- to give a 
written decision with regard to Ae grant 
of a stage carnage permit Nor is there 
enythmg m the Art or the Rules whl<± 
by necessary impheahon throws a duty 
upon the R. T A. to give a wntten fudg- 
ment in each case and to give reasons 
thereof along with the wntten decision. 
It IS true that Section 57 (7) of the Act 
requires the R. T A to pve m wnting 
the reasons if it refuses an applicaboEQ 
for a penmt of any land. But in the 
^e or a grant of a permit the statute 
doM not impose any such duty upon the 
R. T A. hlr Bhai^d on behalf of res- 
pondent No 1 has been imable to point 
to any se^on of the Act or any Rule 
tom whidi a necessary Implication can 
be drawn that such a duty is thrown 
upon the R. T A. Reference was, how- 
ever, made by Mr Phadke to two deci- 
sions of this Court in Bhagat Raja v The 
3 SCR 302 (AIR 
1967 SC 1600) and m Prag Das Umar 
VaishTO v_llie Union of India, Civil 
App No 637 of 1967, D/- 17-8-1967 (SC) 
fa the fomer case, the appellant was one 
of sev^ applicants for a mmmg lease 
m An^ Pradesh. The State Govem- 
granted it to respondent 
No 3 The appellant then filed an ap- 
pbeation m revision under Secbon 30 of 
toe Mmes and Minerals (Regulabou and 
Development) Act, 1957 read with R. 54. 
to toe Umon of India- Respondent No 8 
filed a counter statement and the Stale 
Government filed its comments The ap* 
a tejomder The UniOT 
Govemmenf without hearmg the app^ 
lant rmected Wt revision apphcabom^ 
appeal was ffled before this Court The 
question whici feJI for considerabon was 
whether it was nea^ary for the Govern- 
ment of fadia to ^nve reasons for fts 
decision m view of tihe provisions of the 
Art and toe Rules or because toe deci- 
sion was liable to be qmesfaoned fa ao- 
peal to this Court It was held by t& 


B R. M Service (Ramaswami J) AT.H, 
Court fa toese drcumstances that 'a 
spealong order is all toe more necessary 
fa toe case of a decision under Rule 53 
because there is provision for new mate* 
nal bemg nlaced before the Central Cov* 
cmment which was not there before thfl 
State Government; and further, because 
the dedsion, affecting Important n^ts 
of parties, is given fa a summary manna 
without a hearfag being allows to ths 
parties end that a party was enbded to 
jmow why toe deepen has gone agamst 
him*. In toe result the app^ was ah 
lowed and the orders of the C^tral Gow 
emment were set aside and toe Central 
Government was directed to deade too 
review applicabons afresh m toe hgbt cf 
the observabons made In the latter case, 
L Civil App No 657 of 1967, D/ 17-8- 
1967 (SC) toe same principle was reiterai’ 
ted. It is manifest that toe material facts 
fa the present case are different. Tha 
significant fart fa toe present case is that 
the deaaoD of the R. T A on June 28/ 
29, 1967 was given ^ter hearing respOQ- 
drtit No 1 and the other private opei^ 
tors who were present at toe meeting of 
the R. T A. Qtoer personally or throng 
Counsel and reasons for the deosion woo 
also communicated to respondent No 1 
and other pnvate operatoxs by a tegist®" 
ed letter dated July 20, 1967 The prfa* 
aple of toe deosians of this Court fil 
(1967) S SCR 302 « (AIR 1967 SC lOW 
and m Civfl App No 657 of 1967, P/- 
17-8-1967 (SC) 1^ therefore no bearing 
^jpon the detenmnation of toe question 
favolved fa the present case Apart from 
any requirement imposed by toe statute 
Or stabitory rules either expressly or by 
necessary imphcation we are unable te 
accept toe contenbon of Mr Phadke that 
there is any general prinaple that 
a statutory tribunal should always 
judgment fa wnting aM 
rtouJd always give reasons there* 
W unmediately with the pronouncemea! 
ot the mdgment 

^ fifa^ish law, an applicant for S 
oeiborari was required to verify by hiS 
® copy of toe convicbon or other 
r^rd of Mjudicabon complained of, OT 
to explain his faOuTe to do so The rule 
was Rule 35 of toe Crown 
ffice Rul« 1888 whidi seems merely 
codified the common law on the 
replac^ ^ 
Court and Order OT, 
“ substanbdly to the same 
Wert. It is apparent that tins rule, like 
^ ^er ruTe^ though it calls for a 
written record when a certtoraii is moved 
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;lbr, permits its absence at tiie outset if 
Uie applicant accounts for his iMure to 
'^dge me order to tie satisfaction of the 
’-Court At Common Law the practice was 
iibat if the conviction or order attacked 
iiad not been put in writing, tiie appli- 
!Cant for the certiorari would simply so 
state in his affidavit, and thus its non- 
jnoductioh would be excused at that 
’Btage. If the court was persuaded that 
■idle convicticm or order when in writing 
•^Tould probably be quashable, it would 

g ant the certiorari, and order return of 
e record of adjudication. It is well 
settled by several English authorities that 
-even thou^ there was no such record 
Svhen the inferior tribunal received the 
writ of cerSorari it could not defeat the 
writ by making a return that the record 
was not drawn up or that it had only 
made an oral order. If ft ci'd so, then 
the return would be quashed, and the 
tribimal directed to enter the cxinvictfon 
-or order and return it: R. v. Levermore, 
(1700) I Salk 146; R. v. Lichfield, (1843) 
4 QB 893; R. v. Coles, (1845) 8 QB 75; 
and R. v. Tiafford, (18^ 4 WR 55. This 
Was file legal position even though at 
common law a practice had grown up 
of not drawing up convictions until an 
appeal was taken or a certiorari received, 
\^ch practice was continued by the 
Stzmmary Conviction Rules, 1915, R 53 
and later by the Magistrates' Comts Rules 
1952, Rule 19 (1). These rules referred 
to convictions not being drawn up till 
Seeded for an appeal or other “legal pur- 
pose.” That an oral order was a legally 
valid order is also indicated by the deci- 
sion of the Court of Appeal in Rex v. 
Newington Licensing Justices, (1948) 1 
EB 681 in which the lessee of premises 
in respect of which a justices ofriicence 
was in force applied for the transfer of 
the licence to her from the previous 
lessee and licensee. At the hearing of 
the application it appeared that the ap- 
plicant had mortgaged the premises by 
way of sub-demise to the lessors and the 
Justices considermg the mortgage to be 
*an agreement or other assurance tmder 
which the licence was to be transferred 
and held’ within the meaning , of S. 25, 
Sub-sechcm (2), of the Licensing (Consoli- 
dation) Ach 1910, purported to order the 
applicant to produce it. It was held by 
the Court of Appeal that the justices had 
no power to order the producrion of any 
document even if it were a docniment 
which the section required to be produc- 
ed and diat in any. view the mortgage 


was not such a document, and the order 
of die justices was therefore made with- 
out jurisdiction. The order of the justices 
was, however, made orally at the heaiv 
ing of the apph'cation and had not been 
reduced^ into writing at die time when 
the motion for an order of certiorari was 
made. On this point the Court of Appeal 
held that it hM no power to deal with 
any order but an order m writng in pro- 
ceedings for certiorarL The court, diere- 
fore, refused to give judgment until the 
order was reduc^ into writing, but con- 
sented to hear the arguments on an under- 
taking being given by the parties that 
the order womd be duly reduced into 
writing and produced before the Court 
After the Court of Appeal had heard the 
arguments a written order was drawn up 
by the justices and produced before the 
^urt which thereaxier diefivered the 
judgment and quashed the order of die 
grant of a writ Reference should in this 
context be made to Section 12 (8) of the 
Tribunals and Inquiries Act 1958 (6 and 
7 Elizabeth 2. a 26) which contemplates 
that a tribunal or any Minister may fur- 
nish a statement either written or oral, 
of the reasons for the decision if requested 
on or before the giving or notification of 
the decision, to state the reasons. Sec- 
tion 12 provides as follows: 

“(1) Subject to the provisions of this 
section, where after the appointed day — 

(a) any such tribunal as is specified in 
the First Schedule to this Act gives any 
decision, or 

(b) any Minister notifies any decision 
taken by him after the holding by him 
or on his behalf of a statutory inquiry. 


it shall be the duty of the tribimal or 
Minister to furnish a statement, either 
V5Titten or oral, of the reasons for the 
decision if requested, on or before the 
giving or notification of the decision, to 
state the reasons: 

Provided that the statement may he 
refused, or the specification of die rea- 
sons restricted, on grounds of' national 
security, and the tribunal or Minister may 
refuse to furnish the statement to a per- 
son not primarily concerned widi the 
decision if of opinion that to furnish it 
would be contrary to the interests of any 
person piimaiily concerned. 


(S) Any statement of the reasons for 
such a decision as is mentioned in para- 
graph (a) or fo) of sub-section (I) of this 
Section, whether given in porhiance of 
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that snb-section or of any other statutory “dircclionr and “any person’ 
provision shall be taken to fonn part m oQ 
die decision and accordingly to do In- 
corporated in the record 


A.LE 


It should be noticed diat under ttift se<^ 
tion the statement of reasons may be 
oral and any such statement “shall bo 
taken to be a part of the decision *>nd 
accor^gly to be incorporated In the 
record’ Further, the duty to give rea- 
sons arises only when a request to give 
them is made to the tribunal or to the 
Minister No such duty arises under this 


iMuusier x\o sucn auty anses under this assessment of n particular year The 
^-section if the request Is made after word “findm^ only covers matenal ones, 
the decision has been raven nr nnhRmt Hrm« ^ i r /_ 


The eimressioiis “finding and “direo* 
tIon“ in the second proviso to Sec 84 (3) 
mean respectively a finding necessary for 
^vmg rehef in respect of the assessment 
for the year in question and a direchoa 
which the appellate or revisional audio 
nty, as the case may be, was empowered 
to give under the sections mentioned in 
that proviso A “finding therefore could 
only be that which was necessary for the 
disposal of an appeal in respect of an 
assessment of n particular year The 


the decision has been given or notiCei 
15 We are therefore of the opinion 
that m the absence of any statutory pro- 
wion there Is notlang wrong m prmaple 
if an admmistrabve tribunal gives a ded- 
sfon orally and subsequendy reduces to 
wnting the reasons thereot and com- 
municates it to the parties We accord- 
in^y reject the argument of Mr Phadke 
on this aspect of the case 
1 . ?? reasons expressed wo 

^Id t^t the judgment of the Bombay 
agh Court datSi October 20 1967 

should be set aside and Speoal Civil Ao- 
p^h(^ Nos 540 570 to 572, 575 to 
5M md 634 of 1967 filed by respondent 
No 1 and o^er mvate operaton should 
M dismiss^ We accordingly allow 
these appeals with costs— there will bo 
one hearmg fee 

Appeals allowed. 


AIR 1969 SUPREME COURT 840 
(V 56 C 66) 

(F rom Punjab)* 

V RAMASWAMI AND A. N 
GROVER, JJ 

M/s Daffadar Bhagat Sm^ and Sons, 
Appellant v Income-tax Officer, A Waii 
Ferozepure Respondent. ^ 

225:^68^“*^ No. 062 of 1968, D/- 

Incim^tai Act (1922), Section 34 (3) 
Second Proviso ^ Expressions •finding 
direction and ‘any person”, m proviJf^ 
meanmg of — Once a finding necessa^ 
for dis^J of u given, second 

proviso to Settion 84 (3) would be attract- 
ed and bar of Inmtahon would be Lft 
ed — (Words and Phrases — "Tindm^ 
^(L. P A. No le^f 1965, D/. 

— FupJ) 

BM/BM/ElSO/63 ’ 


umy wvezs maienai ques- 
ttms whidi arise in a particular case for 
fli© demsion by fiia anthonty heaimg the 
case or the aroeal which, bemg necessary 
for passmg mo final rnder or givmg the 
finm decasion in the appeal, has been fiie 
subject of controversy between the inte- 
rested parties or on which the parties 
concerned have been given a heaimg* 
^ 1^ SC 842 and 1967-66 HR 586 
(SC), Foil (Para 1) 

Therefore, where the assessee filed the 
ret^ c laimin g the status of a firm to* 
cethCT with an apphcation under S 26A 
ite registration the partners being B 
wd his two sons, which was disallowed 
^ if!® Officer but was allow 

ed by me Ajipellate Assistant CommiS- 
^er bol^g that the busmess belong 
w to toe fim and not to the Hmdu un- 
family and therefore its mcome 
“j «clu6ed from that of the family 
md toe Income-tax Officer was directed 
to awess the income of the busmess in 
tto ^ds of too firm, the finding can- 
w having been made 
^® Substantial issue 
Appellate Assistant CommiS‘ 
of status of the assessee 
^ that it^ was a partnership 

TTi-if ^ Hindu undivided femfly 

imt fandmg ^ necessary for deadmg 
tte appeal Once a fiXg fa g,ve5 
f” tie isposS of 

expression 'any peison" 
fa the setting Jn which It appkis re the 
““fined to a peison 
wia tte Sess- 
tte year re mestion The 
S5?^‘’£e‘if arsessee irre caimot bo 
enfagory of person or 
connected mth the 
assessment of the year fa question. As 
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the returns, were ori ginall y ffled by the 
partnership firm comprising B and his 
two sons and the question was of the 
assessment of the income of the business 
of the firm and their contention that they 
formed a partnership firm was accepted 
by the Assistant Commissioner, it can- 
not be said that the assessee was a total 
stranger to the assessment before the 
Appellate Assistant Commissioner and 
had no intimate connection with the per- 
sons whose assessment was made by the 
I. T. O. and was set aside by the Appel- 
late Assistant Commissioner: AIR 1965 
SC 842, FoU,; L. P. A. No. 169 of 1965, 
D/- 11-5-1965 (iWj), Affirmed. 

(Para 2) 

Cases Referred; Chronological Paras 
(1967) Qvil Appeal No. 1985 of 


1968, D/- 27-3-1967 = 1967-68 
ITR 586 (SC), N. K. Sivalingam 
Chettiar v. Commr. of Income 
Tax, Madras I 

965) AIR 1965 SC 842 (V 52) = 
1964-52 ITR 835, Income Tar 
Officer, A Ward, Sitapur v. 

Murlidhar Bhagwandas 1, 2 

963) AIR 1963 SC 1356 (V 50) = 
1963-49 HR (SC) 1, S. C. Prashar 
V. Vasantsen Dwarlcadas 1 

960) AIR 1980 AH 97 (V 47) = 
1960-39 ITR 265, Hazari Lai v. 

Income Tax Officer, Kanpur I 


Mr. Veda Vyasa, Senior Advocate (M/s. 
Bishambar Lai, H. K. Puri, M. K. Garg 
and K. K. Jain, Advocates, with him), for 
Appellant; Mr. Niren De, Solidtor-Gene- 
of India (M/s, T. A- Ramachandran, 
R. N. Sachthey and B, D. Sharma, Advo- 
cates, with him), for Respondent 

The following Judgment of the Court 
was delivered by 

GROVER, J.; This is an appeal by spe- 
cial leave against the judgment of the 
Punjab High Court dismissing the writ 
petition of appellants herein under Arti- 
cles 226 and 227 of the Constitution by 
which it was prayed that a writ of prohi- 
bition directing the Income-tax autho- 
rities not to proceed with the assessment 
for the year 1932-53 be issued. A pray- 
er was also made for the issue of a wnt 
of certiorari for quashing the notices 
under Sections 23 (2) and '22 (4) of the 
Income-tax Act 1922 hereinafter called 
the Act, which had been issued by the 
Income-tax Officer in that connection. The 
appellant firm filed a return for the 
assessment year 1952-53 on March 81, 
1953. It also applied that it may be 
registered as a -firm under Section 26A of 


Act, the partners being Bhagat Singh 
and his two sons Kartar Sin^ and Dhian 
Singh, their shares being in the propor- 
of 4/16, 6/16 and 6/16 respectively. 
The Income-tax Officer passed an order 
on March 26, 1957 holding that the asses- 
see constituted a Hindu Undivided Family 
and not a firm. The registration under 
Section 26A was also reftised. The ap- 
pellants approached the Appellate Assis- 
tant Commissioner in apped who made 
an order on August 11, 1959 allowing 
registration of the partnership firm under 
Section 26A- He further held that the 
business belonged to the firm and &ere- 
fore its income must be excluded from 
that of the family. The Income Tax 
Officer was directed to assess the income 
of the business in the hands of the firm . 
The Income-tax Officer issued fresh notice 
to the appellants under Sections 22 (4) 
and 23 ^) of the Act The appellant 
refiised to comply with these notices and 
moved the Inqiecting Assistant Commis- 
sioner of Income-tax for giving a direction 
that the assessment should not be pro- 
ceeded with owing to the statutory oar 
created by Section 84 (3) of the Act As 
the Income-tax authorities did not accede 
to the request of the appellants a peti- 
tiori imder Articles 226 and 227 was filed 
in the High Court The High Court dis- 
missed the petition on the ground that 
in view of die decision of this Court in 
Income tax Officer, A-Ward, Sitap ur v. 
Murh'dhar Bhagwandas 1964-52 ITR 335= 
(AIR 1965 SC 342) the second proviso to 
S. 34(3) would be applicable because the 
meinbers of the appellant firm could not 
be regarded as strangers to the proceed- 
ing which resulted in the assessment 
Older made in respect of them on the 
basis of their constituting a Hindu Undi- 
vided Family along with others and that 
they were intimatSy connected with the 
“person” whose assessment was made by 
the Income-tax Officer and set aside by 
the Appellate Assistant Commissioner on 
whose direction fresh assessment pro- 
ceedings were taken. The second proviso 
to S. 34 (3) of the Act reads: 

‘Provided further that nothing con- 
tained in this section limiting the time 
widiin which any action may be taken, or 
any order, assessment or reassessment 
may be made, shall apply to a reassess- 
ment made under S. 27 or to an assess- 
ment or reassessment made on the asses- 
see or any person in consequence of or to 
give effect to any finding or direction 
contained in an order under Section 31, 
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A. IB. 


Secbon S3 Section S3A, Section S3B, Seo* 
bon 66 or Secbon 66A* 

S C. Prashar v Vasantsen DwarTcadas, 
1963-49 mi (SO 1«(AIR 1963 SC 1358) 
tins court, by majority, held that the iiro- 
visions of second proviso to S S4(3) fi>* 
sofar as they authorised fiie assessment 
[jr reassessment of anv person other than 
the assessee beyond the penod of Imuta 
bon speiafied m S 84 m consequence of 
or to give effect to a finding or direcbon 
given m an appeal, revision or reference 
ansmg out of proceedings in relaboa to 
the assessee, violated the provisions of 
Art 14 of Ihe Consbtubon and were 
vahd to that extent. The scope and 
ambit of the second proviso cam e up for 
considerabon agam m 1964-52 ITR 835 
s= (AIR 1965 SC 342) According to the 
majority deosion the eaqiression imdin^ 
ana “direcbon** m the sid proviso means 
respectively a findtne necessary for giving 
rebel in respect of the assessment for the 
^ear in ouesbon and a direcbon whidi 
die eppdlate or revisimtal authority, as 
die case may be, was empowered 
to give under the secbon menboned 
!n th^ proviso A "findmj^ therefore 
could only be that which was neces- 
sary for me disposal of azt appeal in 
respect of an assessment of a {wjbcolar 
Tear If the Appellate Assistant Comnus. 
sioner found thi^ the mcome shown by 
the assessee was not the income for the 
relevant year but was moome which be- 
longed to anodier year that was not a 
finding necessary for the disposal of die 
appeal and was only incidents to it. The 
ineanmg of ttie wora “any person" was 
also co nside red and It was said at page 
848 (of ITR) = (at p S49 of AIR) that a 
combined readmg of Ss. SO (11 and 81 (3) 
in^cated the case where i«rsons other 
than the appealmg assessee might be 
affected by the orders passed by the Ap- 
pdlate Commissioner It was observe 
“Modification or setting aside of assess- 
ment made on a firm, Jomt Hmdu Family, 
assoaabon of pexsons:, for a parbcular 
year may affeci the assessment for the 
faid year on a partner or partners 
die firm, member or members 
of the Hindu Undivided Family or 
the mdividual, as the case may be. 
Tn such cases thoo^ the latter are 
not eo Domme parbes to die app^I, thefr 
assessments depend upon the assessments 
on Ae former The said instances are 
only illustrative. It is not necessary to 
porsne the matter farther We would, 
fiierefoie, hold that, the ex p r ession “any 
person" fa the setting m which it appears 


must be confiaed to a penoD intimately 
connected m the aforesaid sense with die 
assessments of the year under appeal* 
The argument of Mr Veda Vyasa for the 
appellant has been two-fold. He con- 
fen(& firstly that the fmdmg or direcbon 
whicdi fae Appellate Assistant Commis- 
aioner gave fa the present case m his 
Older cfated August 11, 1S59 that the 
busmess belonged to the partnership and 
not the Hmdu Undmdea Famfly and 
file further direcbon which was given by 
bfm that the Income tar Officer should 
assess die income in the ban^ of the 
partnership fum were not necessaty for 
the disposal of die appeaL According to 
Mr VMa Vyasa die crux of the matter 
was that the Appellate Assistant Coining 
sioner gave a deosum that the mcome 
was to oe ex:duded from the assessment 
of the Hmdu Undivided Family therdiy 
reversing the decision of die Income tax 
Officer mat it was assessable fa the hands 
of the family It is contended that, fa 
these cummstances, the daecboa to the 
Income tax Officer that he should assess 
die income fa the hands of the firm was 
neither necessary nor caD^ for and 
therefore the law laid down m Murhdbar 
Bbagwao Da/s case, 1964-52 JTR 335 
(AIR 1965 SC 842) was dearly appbcable 
fa this connecbon it may be menboned 
diat according to Mr Veda Vyasa two 
retuins had been filed by the appellant 
for the assessment year 1952-53, one re- 
lahng to the Hindu Undivided Family 
and the other, of the partnership fctn. 
But the statements contem^ fa the wnt 
pebbOD of the appellant do not support 
this submission. In para 3 of that peb 
bon it is stated that the firm and all the 
three partners filed thedr returns of profit 
and loss on Marth 31, 1953 with the In 
come tax Officer and mso made an apph 
cabon under S 26A of the Act for regis- 
tr^on of the firm It is true that m the 
assessment order of the Income tax 
Officer the status of die assessee is shown 
to be Hmdu Undivided Family but t^t 
^ been apmrently shown m the order 
bemuse the Income tax Officer gave an 
express decision about die status of the 
assessee and held dial it consbtuted a 
Hindu Undivided Family It, however 
stands proved that the assessee filed the 
return clamimg the status of a firm to- 
cedier with an apphcabon under S 26A 
for ^ TBgistrabon whidi was disallowed 
by the Income tax Officer but was allows 
ed by the Appell^ Assistant Commis- 
sioner The substantial issue before the 
^ipeHate Assistant Conimteoner was 
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.one of status of the assesses and he held 
that it was a partneiship Brm and not a 
Hindu Undivided Family. This finding 
was necessary for dea'ding the appeal be- 
fore the Appellate Assistant Commissioner 
and it is not possible to understand how 
it can be regmded as having been made 
only incidentally. Once a finding is given 
which was necessary for the dSposal of 
the appeal the second proviso to S* 34(8) 
of the Act would be attracted and file bar 
of limitation would be lifted. In N. K. 
Sivalrngam Chettiar v. Commissioner of 
Income-tax, Madras, Civil Appeal 
No. 1985 of 1968 D/- 27-3-1987 (SC) this 
Court after referring to the relevant 
observations in Murlidhar Bhagwanda/ 
case 1984-52 TTR S35=(AIR 1965 SC 342) 
reiterated that a finding within the 
second proviso to Section 84 (3) must be 
necessary for giving relief in respect of 
the assessment of the year in question. 
It was further observed that this Court 
in an earlier case lent approval to the 
observations of the Allahabad Hi^ Court 
in Hazari Lai Income tax Officer, 
Kanpur, 1960-39 ITR 265 = (AIR 1960 
All 97) "that the word "finding” only 
covers “material miestions which arise in 
a particular case lor decirfon by the auth- 
ority hearing the case or the appeal 
which, being necessary for passing the 
"final order or giving the final decision 
in the appeal, has been the subject of 
controversy between the interested par- 
ties or on which the parties concerned 
have been given a hearing.*’ The first 
submission of Mr. Veda Vyasa therefore 
cannot be accepted. 

2* The second limb of the argument 
of Mr. Veda Vyasa is based on the pre- 
mise Aat the appellant which was a 
partnership firm was a distinct legal en- 
tity and was thus a total stranger to the 
Hindu Undivided Family the assessment 
of which came up for consideration be- 
fore the Appellate Assistant Cormnis- 
sioner in which the orders already referr- 
ed were made by him. It is suggested 
that the appellant could not fall within 
the meaning of the expression “any perso^ 
in the second proviso to Section 34 (3) of 
the Act If the observations made in 
Murlidhar Bhagwan Dass case 1964-52 
ITR 335=(AIR 1985 SC 842) are borne 
in mind it is again not possible to under- 
stand how the appellant can be taken 
out of the category of person or persons 
intimately connected with the assessment 
of the year under appeal The return, 
as stated before, were originally filed by 


the partnership firm armprising Bhagat 
Sin^ and his two sons. The question 
was of the assessment of the income of 
the business of the firm. The Income 
tax Officer treated the fether and the sons 
as Hindu Undivided Family. On appeal, 
however, the Assistant Commissioner ac- 
cepted their contention that they formed 
a partnership firm. It is difflculti in 
tiiese circumstances, to agree that the ap- 
pellant was a total stranger to the assess- 
ment which was under appeal before the 
Appellate Assistant Commissioner and 
had no intimate connection with the 
person whose assessment was made by 
the Income tax Officer and was set aside* 
in appeal by the Appellate Assistant 
Corrunissioner. 

8. For ah these reasons, the appeal 
fails and is dismissed with costs. 
LGG/D.V.G. Appeal dismissed. 


Am 1969 SUPREME COURT 843 ' 
(V 56 C 67) 

(Prom Rajasfiian: ILR (1965) 15 Raj 603) 
J. C. SHAH, V. RAMASWAMI AND 
A- N. GROVER, JJ- 

State of Rajasthan and another. Appel- 
lants v. M/s. Karam Chand Thappar and 
Brothers (Coal Sales) Ltd., Jaipur, Res- 
pondents. 

The Advocate-General for the State of 
West Bengal, Intervener. 

Civil Appeal No. 1364 of 1968, D/- 27- 
8-1988. 

(A) Sales Tax — Rajasthan Sales Tax 
Act (29 of 1954), Sections 3, 2 (o), (s) and 
(t) — Colh’ery Control Order, (1945), 
Clause 4 — Tiunover from sale of goods 

— Liability to tax — Essential elements 

— Agreement between State and assessee 
acting as agent of a Coal Company to sell 
coal — Price fixed under Colliery Control 
Order — Effect of Control Order — 
Supply of coal by assessee — Transaction 
held one of sale of goods — Turnover 
liable to ta£ ILR (1985) 15 EaJ 603, Re- 
versed. 

To render turnover from sale of goods 
liable to tax under the Sales Tax Act^ 
there must be concurrence of four ele- 
ments in the sale; (1) parties competent 
to contract,- (2) mutual assent of the 
parties; (3) fiihig absolute or general, 
property in whicb is transferred from the 
s^er to tire buyer, and (4) price in money 
paid or promised- AIR 19^ SC 560, Fol- 
lowed. (Para 8) 

BM/BM/E193/68 
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Under an agreement between the State 
of Bajasthan and the assessee acting as 
an agent of a Coal Company to sell coal, 
the assessee supphed coal to the State 
Power House Tnie pnce chargeable was 
filed under the Colheiy Con&ol Order, 
1945 

Held tiiat diere was an a g reement of 
sale between die parties competent to 
contract and in pursuance of die agree* 
ment of sale, property in the goods sup* 
plied passed to the purchaser for pnce 
a^ed to be paid. The transacbon, was, 
t^refore, one of sale of goods '^thm 
the meaning of the Baiasthan Sales Tar 
Act AIR 1963 SC 1207, Disting AIR 
1958 SC 560 and AIR 1968 SC 478 and 
AIR 1968 SC 599 ReL on, ILR (1965) 15 
Raj 603 Reversed. (Para 10) 

The effect of the Control Order was 
only to superimpose upon the agreement 
between the parties the rate firw under 
order But on that account it could 
not be said that the relation between 
die suppher and the person to whom die 
coal was supphed was not contractu^ 
The contract between the parbes was 
only modified by the statutory provisions 
(Para 7) 

(B) Sales Tax Sales Tar Laws Vah 
dafaon Act (1936), Secbon 2 ~ Rajasthan 
Sales Tar Act (29 of 1954), Sechon 3 — 
Inter State sales — Order of assessment 
of sales tax for entire assessment year 
1955*56 — Secbon 2 of Act of 1956 vali* 
datmg levy of sales tax on inter State sales 
till September 6, 1955 — Wnl of monda* 
mus can be issued directing State 
not to realise sales tax except with regmd 
to transachons of sale between the period 
April 1, 1955 and September 6, 1955 ^th 
days mduswe — Conshtuhon of India, 
Arfade 226 AIR 1955 SC 763 and AIR 
1964 SC 1873, Erplamed, AIR 1966 SC 
1350, ReL on, ILB (1965) 15 Raj 6CKL 
Reversed (Para 14) 

Cases Referred Chrtmolopcal Paras 
(1968) AIR 1968 SC 478 (V 55) =* 
1968-21 STG 138, Indian Steel 
and Wire Products Ltd. v State 
of Madras 8 

(1968) AIR 1968 SC 599 (V 55) = 

1968-21 STG 212, Andhra Sugars 
Ltd. v State of Andhra Prad«h 0 

(1966) AIR 1966 SC 1350 (V 53) = 
1966*17 STC 612, State of Jammu 
and TTflcbTHir V Caltex (India) 

Ltd. IS 

(1961) AIR 1964 SC 1873 (V 51) « 
1964*15 STC 144 Provmaal Govt 
of Madras v J S Basappa 11 


(1963) AIR 1963 SC 1207 (V 50) - 
1963 Supp 2 SCR 459, New India 
Sugar Mills Ltd. v Commr of 
Sal» Tax, Bihar 4, ^ 11 

0958) AIR 1958 SC 560 (V 45) « 

1959 SCR 879 = 1958 Cri LJ 
983, State of Madras v Gannon 
Dunixrley and Co (Madras) 

Ltd. B 

(1055) AIR 1955 SC 765 fV 42) « 
1955-6 ^C 627, Ram Naram 
Sons L^ V A^istant Commr 
of Sales Tax IL 13 

Mr Niren De, Sohator General of 
tidia, (Mr IC Baldev Mehta, Advocate 
with him), for Appellants M/s S P 
Mdita, N N Bhattachanyya and Miss 
Bhuvnedi ICmnaii, Advocates, and Mr 
J B Dadachanji, Adi’ocate of M/s J B. 
Dadadianji and Co , for Respondent, Mr 
B Sen, Senior Advocate, (M/s G S 
Chatteijee and P K. Bose, Advocates, 
with him), for the Intervener 
The folloivmg Judgment of die Court 
was dehrcred by 

SHAH, J The respondent— hereinafter 
caUed The assessee— ias ils Head Office 
at Calcutta and e Brandi Office at TaipWi 
and is registered as a “dealer^ under me 
Rajasthan Sales Tax Act, 1954. Undtt 
a contract dated September 2, 194^ wim 
Ihe Eqmtable Coal Company the assessee 
acquired monopoly nghts to supply on 
behalf of the coUienes coal m certain 
areas zncludmg Rajasthan Under an 
agreement datM A^R 28, 1955, ^Vlth die 
Slate of Rajastiian the assessee supplied 
coal to the State Power Houses upto 
May 19, 1958 The Sales Tar Officer, 
City Cirde A, Jaipur assessed to tax the 
turnover of the assessee m die "year 1955* 
50 from the supply of coal to the State 
of Rajasthan 

2. The assessee dien moved a pebbon 
under Arbde 226 of the Consbtubon m 
the High Court of Rajasthan for a ^vnt 
guash^ the order of assessment of die 
Sales Tax Officer The High Court ac- 
cepted the plea Aat the assessee was not 
a dealer withm the meaning of the Act 
and quashed die assessment In appeal 
by die State of Rajasthan against die 
order of die High Court this Court held 
dial the assessee was a dealer within die 
meanmg of tie explanahon to Sea 2 (R 
of the Rajasthan Smes Tax Act, since &e 
assessee was an agent for sale for the 
Eqmtable Coal Company which earned on 
the business of buymg, sellmg or supplymg 
goods in the State But tms Coiiit re- 
mitted die case to the High Court for 
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determination of certain other questions 
which were not decided. 

8. The Hi^ Court on remand held 
that there was no sale of coal by the 
assessee to the State of Rajasthan; that 
in any event the sales were inter-State 
sales from the collieries in other States 
to the State of Rajasthan and that the 
Sales Tas Laws Validation Act 7 of 1956 
which validated the levy of sales tax on 
inter-State sales till September 6, 1955, 
did not operate to validate the order of 
assessment, which was a composite order 
for the entire assessment year 1955-56. 
The Hi^ Court again issued a writ 
quashing the assessment The State of 
Rajasthan has appealed to this Court with 
certificate granted by the High Court 
under Artide 133 (1) (a) of the Constitu- 
tion. 

4. La support of the appeal the Soli- 
dtor-Genefal urged two contentions: — 

(1) La relying upon the judgment of 
this Court in New India Sugar Mills Ltd. 
v- Commissioner of Sales Tax, Bihar, 1963 
Supp 2 SCR 459 = (AIR 1963 SC 1207) 
in support of the condusion that there 
was no sale of coal within the meaning 
of the Rajasthan Sales Tax Act the Hi^ 
Court seriously erred;' and 

(2) that die order of assessment made 
by ihe Sales Tax Officer for the Bnandal 
year 1955-56 is not liable to be quashed 
insofar as it relates to the period April 1, 
1955, to September 6, 1955, in view of 
the provisions of the Sales Tax Laws 
Validation Act 7 of 1958. 

5. Under the agreement dated Sep- 
tember 2, 1948, with the Equitable Coal 
Company Ltd. the assessee was panted 
a monopoly ri^t to supply coal in cer- 
tain areas induding the territory of Raja- 
sthan. The assessee was to arrange des- 
patches to cover the quantities or _ coal 
reserved on its account by the Equitable 
Coal Company. This Court in the judg- 
ment dated October 9, 1964, held that 
the assessee was an agent of the Eqmt- 
able Coal Company and sold coal on be- 
half of that Company. Under the agree- 
ment dated April 28, 1955, wth His High- 
ness the Rajpramuldi of the State of 
Rajasthan the assessee was to supply coal 
to ihe Rajasthan Government in accord- 
ance with the specifications and on the 
terms set out therein. The assessee 
undertook thereby to supply coal at con- 
trolled rates F. O. R. Colliery and_ to 
arrange all the transport and sde delivery 
of coal at Jaipiu: Power House. 


6. At all times material in this appeal 
supply of coal was governed by the 
Colli^ Control Order, 1945. By CL 4 
of the Order, the Central Government 
was competent to fix the prices at which 
coal may be sold by colliery owners. By 
Clause 5 the colliery owners and their 
agents were prohibited from selling or 
agreeing to sell or offering to sell coal 
at a price different from me price fixed 
in that behalf under Clause 4 By Cl. 6 
it was provided that where a colliery 
owner has signified to the Deputy Com 
Controller (Distribution) in writing his 
willingness to sell direct to consumers and 
an allotment is made by the Deputy Coal 
Controller to a consumer with his con- 
sent for such direct sale, the coal shall 
be delivered to the consumer at the price 
fixed imder Clause 4, and no conunission 
or other charges except brokerage shall 
be paid in addition. By Clause 8 the 
Central Government was authorised to 
issue from time to time such directions 
as it thou^t fit to any colliery owner 
regulating the disposal of his stocks of 
coal or of the ejected output of coal 
in the colliery during any period, in- 
cluding directions as to the grade, size 
and quantity of coal which may be dis- 
posed of and persons or class or descrip- 
tion of persons to whom coal shall or 
shall not be disposed of, the order of 
priority to be observed in such di^osal 
and the stocking of coal on Government 
account. Clause 12-E provided that no 
person shall acquire or purchase or agree 
to acquire or purchase any coal from a 
colliery, and no coUiery owner or his 
agent shall despatch or agree to despatch 
or transport any coal from die colheiy 
except under the authority and in accord- 
ance with the conditions contained in a 
general or special authority of the Cen- 
tral Government 

7. Under the CoHiery Control Order, 
coal may be supphed under directions 
issued by the Central Government upon 
the colliery owner to any person ivithout 
an agreement express or implied between 
the colliery owner and such other person: 
coal may also be supplied under a con- 
tract between the colliery (sic) to a pur- 
chaser at the price fixed by the Central 
Government In the present case there was 
between the State of Rajasthan and the 
assessee acting as an agent of the Equit- 
able Coal Company an agreement to seU 
coal. The price chargeable was fixed under 
the Colliery Control Order. The effect of 
the Control Order was only to super- 
impose upon the agreement between the 
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parties tie rate fixed under fiie Order 
But on diat account it cannot be said 
tihat &e relation between the supplier and 
the person to whom the coal was sup* 
Led was not contractuaL The contrart 
etween tie parties was only modified 
'by die statutory provisions 

8. This Court in State of Madras v. 
Garmon Dunkerley and Co (Madras) Ltd. 
1959 SCR 379 = (AIR Jm SC 560) 
held tiat to render turnover from sale 
of goods liable to tax under the Sales 
Tax Acts, there must be concurrence of 
four elements in Ae sale--(l) parties 
competent to contract, (2) mutnal assent 
of the parbes (3) thing absolute or gene* 
ral, property m which Is transferred from 
die seller to the buyei^ and (4) price m 
money paid or promised In the present 
case all the four elemenb exist The 
prmaple of the decision of this Court In 
M/s New India Sugar Mills Ltd's case, 
1963 Supp 2 SCR 4S9 = (AIR 1963 SC 
1207) wmch the High Court regarded as 
decisive has no appUcation to this case 
In diat case it was found that Conditions 
Q) (3) and (4) were present, but not 
Condibon (2), smce there was no mutual 
assent between the parbes The facts 
found In that case were that the States 
in need of sugar intimated to the Sugar 
Controller from time to time their 
quirements, and similarly the fact^ 
own e r s sent to the Sugar ControUer state* 
ments of stock of sugar held by them. 
The Sugar Controller then made allot* 
ments takmg mto ccnsiderahon the sup* 
ply posihon and the requirements of the 
States The Sugar Controller then inU* 
mated the allotment order to die factory 
owner, directing him to supply sugar to 
die State Governments m accordance wii 
the despatch instructions received from 
the State Government A copy of the 
allotment order was also sent to the State 
Governments concerned, on receipt of 
which the competent authority of the 
State Government sent to die factory con- 
cerned instruchons about the destmabon 
to which the sugar was to be despatched 
and the mianb^ of sugar to be despatch- 
ed On these facts it was held thAt there 
was no contractual relabon between the 
State Government and the factory owner 
The Sugar Controller directed the manu- 
facturer of sugar to supply sugar to the 
State Government and the factory owner 
comphed with die direcbon. This Court 
in two recent Judgments has held that 
when goods si^ly of which is contiol- 
by statutory orders are delivered pur- 
suant to contract of sale, fits pchiciple 


of the case In M/s New India Sugat 
Mills Ltd., 1963 Supp 2 SCR 459 a 
(Ad 1963 SC 1207} ^ so application, 
fa fae Indian Steel and 'Wire Products 
Ltd. V Slate of Madras, 1963*21 STC 
138 s= (Ad 1968 SC 478), Ae facts were 
these* sme end purchase of iron and steel 
pTodocts was at the relevant time corn 
trolled by the Iron and Steel (Control of 
Production and Distribution) Order 
194L An intending pnrchaser of Iron or 
steel goods placed lus order for si^Iy 
of materials throu^ the Iron and Sted 
Controller, agreemg that the order was 
placed subject to the jirovisions of tiie 
schedule regarding prices eta and the 
terms and condihons of busmess (xndud- 
Ing payment) of the registered producer 
on whom the order womd be placed by 
the Iron and Steel Controller The in* 
dent was forwarded to the producer for 
delivery of the material In accordance 
with any general or speaal directions of 
the Iron and Steel Controller The works 
order Issued by the producer provided 
that all orders bookM were subject to 
his terms of business and general unda** 
standing in force at the time of booking 
the orden and despatdi of goods- It 
was open to the producer to supply tii« 
goods ordered at his convemence. and to 
fix the time and mode of payment of the 
price of the goods supplied It was held 
that the transactions resulting m tiie sup* 
ply of the steel products to Uie purchaser 
amounted to sues and were liable to 
sales fay. 

9 fa Andhra Sugars Ltd. v. 
Slate of Andhra Pradesh 1968-21 STC 
212 = (Am 1968 SC 599)" under tiie 
Andhra Pradesh Sugarcane Regulation of 
Supply and Purchase) Act, 196L on ^0 
declaration of a factory zone for the pun* 
poses of supply of cane to a factory 
during a paiticular crushmg season, tiie 
occupier or the factory was bound to pur* 
diase sudi quantity of cane grown in 
that area ana offerM for sale to that fao* 
tory as might be deteimmed by the Cmie 
Coininissioner The Act prohibited the 
cane growers in a factory zone from sup* 
plying or selling cane to any factory or 
other persons otherwise than m aeoord- 
ance with the provisions of tie Schednlfl 
to the Act Under the Rules 
under that Ac^ the cane grower may 
withm tiie period specifi^ offer to stq>- 
ply cane grown In that area to the oq* 
copier of tiie factory, and the occupier 
of the factory was bound to enter mto 
an agreem^t with the cane g r o w er for 
the purchase of tiie cane offered- The 
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prescribed element ixtovided that the 
occupier of me factory agreed to buy and 
the cane grower agreed to auiing 
&e crushing season certain sugarcane crop 
grown in tne area, and at the minimum 
price notified by the Government from 
time to time, upon the terms and condi- 
tions mentioned in the agreement. Under 
the Act and the Buies framed thereunder, 
the cane grower in the factory zone was 
firee to make or not to make an offer of 
sale of cane to the occupier of the fectory. 
But if he made an offer, the occupier of 
file factory was bound to acc^ it The 
resulting agreement was recorded in writ- 
ing and was signed by the parties. The 
consent of the occupier of the factory to 
the agreement, it was held, was free, and 
in spite of statutory compulsion, the 
agreement was neither void nor voidable. 
[Purchases of sugarcane under the agree- 
ment could, it was held, be taxed by the 
State Legislature under the Act enacted 
in exercise of the power conferred under 
Entry 54, last If of Schedule VIE to the 
Constitution of India. 


10. There was in the present case an 
agreement of sale between the parties 
competent to contract and in pursuance 
of the agreement of sale, property in the 
goods supplied passed to the pinrchaser 
for price agreed to be paid. The trans- 
action was, therefore, one of sale of 
goods within the meaning of the Bajas- 
foan Sdes Tax Act. 


11. Counsel for the assessee made no 
serious attempt to support the judgment 
of the ffigh Court which was largely in- 
fluenced oy the decision in M/s. New 
Sugar Mills * case, 1963 Supp 2 SCB 
459 = (AIB 1963 SC 12071— a case found- 
ed on a different principle — but he in- 
tended that since the sales tax authorities 
had made assessment -for the entire 
period April 1, 1955 to March 31, 1950 
even if it be held that upon enactmeirt 
of the Sfles Tax Laws Validation Act 7 
of 1958, the assessee was li^Ie to pay 
fav in respect of the transactions of sale 
\ 7 hicih admittedly took place in the course 
of inter-State trade or commerce, during 
the period April I, 1955 to September 6, 
1955, the Older of assessment could not 
be upheld in part Counsel placed re- 
liance upon two judgments of this Court 
in Bam Narain ,Sons Ltd. v. Assists^ 
Commissioner of Sales Ta^ 1955-6 STG 
627 = (AIB 1955 SC 765) and Provincial 
Government of Madras v. J. S. Basapp^ 
1964-15 STG 144 = (AIB 1984 SC WJ. 
In Bam Narain Sons Ltd.’s case, 1955- 


6 STG 627 = (AEB 1955 SC 765) it was 
held by this Court that when an assess- 
ment consists of a sin^e xmdivided sum 
in respect of the totality of the property 
treated as assessable inclusion in it of 
certain items of property whidh by virtue 
of a provision of law were expressly ex- 
empted fiom taxation render the assess- 
ment invalid in toto, and therefore a com- 
posite assessment relating to the pre- 
Constitution as well as me post-Consti- 
tution periods of whici the part 
relating to the post-Constitution 
period was invalid in its entirety 
and was liable to be set aside. The prin- 
ciple of that case was reiterated in J. S. 
Basappa’s case, 1964-15 STG 144=(AIB 
1964 SC 1873). 

12. In the present case the Solicitor- 

General submits that on the finding re- 
corded by this Court in the filed in 

die earlier judgment it was Emd that the 
owner of tne goods was the Equitable 
Coal Company and the assessee was 
merely the agent of that Company and 
coal was supph'ed in the course of inter- 
state sales. The State was entitled to 
levy tax for the period April 1, 1955 to 
September 6, 1955 both days inclusive, 
by virtue of the provisions of the Sales 
Tax Laws Validation Act 7 of 1956, and 
the order of assessment levying tax on 
the turnover for that period could be up- 
held. 

13. Counsel relied upon the judgment 
of this Court in State of Jammu and 
Ka.shmir v. Caltex (India) Ltd., 1986-17 
STC 612 = (Am 1966 SC 1350) in which 
this Court directed that the order of 
assessment for the period January 1, 1955 
to May 1959 challenged by the tax payer 
could be split up and dissected so as to 
uphold it insofar as it related to items of 
sme which could be separated and taxed 
for different periods, and a writ of 
mandamus would issue directing the 
State not to realize sales tax only in res- 
pect of transactions of sale whidi were 
not taxable. There is no inconsistency 
between the principles of the cases of 
Bam Narain Sons Ltd,, 1955-8 STC 627 
= (ADR 1955 SC 765) and Caltex (India) 
Ltd. 1966-17 STC 612 = (AIB 1966 SC 
1350). In Bam Narain Sons Ltd’s case, 
1955-6 STC 627 = (AIB 1955 SC 765) 
this Court, after declaring that the assess- 
ment was invalid, directed fhat the matter 
will go back to the Assessment Officer 
for reassessment of the appellant in 
accordance with law; see pp. 638 and 643 
(of STQ = (at pp. 771 and 773 of AIB). 

In Caltex (India) Ltd’s case, 1966-17 STC 
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612 = (AIR 1966 SC 1350) the Court Held that where a person in the course 
issued a writ of mandamus prohibitmg the of rallying on the businras was requM 
the Stale from reahzmg sales tax with to dispose of wto ought be caM his 
resard to the liansachons on which the fixed assets or his discmded goods ^ 
safes tax svas not vahdated by the Sales qmied m the course of busmess, an to 
Lmvs Vahdation Act, 1956 The feence that he d^ to carry on fte 
effect of the two orders is the same bnsmras of sellmg ta fad assete or (to 

te'falSfararaptswal^to the (Gui) end (1967) 19 STC 103 (Sg Rel 


realize sales Ur., — - 

transacbons of sale between the POT(^ oil 
A pril 1, 1955 and September 6, 1935, both , (2) That 
[days inclusive. The Sales Tax Officer 
[who is also one of die appellanls in this 
>e will m^e appropriate modifications 
im the order of assessment m the li^t of 
[the judgment of dus Court In wew of 
the divided success, diere will be no 
order as to costs th^^iouL 
LGG/DVC. Appeal allowed. 

AIR 1969 SUPREME COURT JUS 
(V 56 C 68) 

(From Madras 1965 Mad W N 50) 

T G SHAH. V RAMASWAhH AND 
■' A. N GROVER. JJ 
State of Madras, Appellant v M/s K. 

C P Ltd , Respondent 
Qvfl Appeal No 731 of 1968, D/- 20^ 

1963- 

Sales Tax •— Central Sales Tax Act 
(1956), Secbon 2 (b) — Madras General 
Sales Tax Act (1 of 1939), Secbon 2 (g) 

» Busmess of manufadure and sole of 
tnachmeiy and its parts — Purchase of 
arc furnaces for use in foundry of the 
assessee — * On fmding them unsuitably 
furnaces sold at profit — Proceeds of sale 
do not form part of busmess turnover 
The assessee Company earned on the 
busmess of manufacture and sale of 
jnachmery and parts of machmeiy end 
accessones For manufacturmg parts of 
the machmery, die company maintamed 
a foundry and m 1952 it xnirchased two 
arc furnaces for a sum of Rs 2,13,512^1 
for the purpose of usmg the same m ib 
foundry Tie furnaces were found to be 
unsmtole for die purpose for which diey 
had been purchased and therefore they 
were disposed of m 1958 to a purchaser 
m Calcutta for a sum of Rs 4,20000 
The assessmg authonties sought to m 
dude the amount of Rs 420000 m the 
turnover of the company allhou^ it was 


(Para 3) 

although die assessee was 

dealmg m the sale of heavy machmery 
and machmery parts it was nowhere 
proved that furnaces were ever manufacy 
tured or sold by it or were part of ib 
busmess or ingramed tberem Ihe arc 
fomaces were either fixed asseb or dis- 
carded goo^ which had been found to 
be unserviceable or unsmtable Ihe 
assessee could dierefore hardly be said 
to be a dealer witlun the defmifaon given 
In Section 2 (b) of the Central Act m rel^ 
tion to their sale and die sale proceeds 
of the furnaces could not be mduded m 
the turnover of the assessee (Paras 4, 6) 
Cases Referred Chronological Paras 
(1967) AIR 1067 SC 1068 (V 54) = 

(1967) 19 STC 1, Stale of Guja 
rat V Raipur Manufacturmg Co 
Ltd. B 

aoerr) 1967-19 STC 103 (SC), State 
of Gujarat v Vivekanand htills 8 
(1965) Am 1965 SC 531 (V 52) * 
1964-15 STC 614 State of Andhra 
Pradesh v Abdul Balsbi and 
Bros B, 8 

(1964) 1964-15 STC 567 = 1964-5 
Cu) LR 446 AmbRa Mills Ltd. 

V State of Gujarat 2 

Mr A. E. Sen, Semor Advocate (Mr 
A. V Rangam, Advocate, with him) for 
Appellant, Mr S T Desai, Semor Advi> 
cate (Kir T A- Ramadiandran, Advocate 
with him), for Respondent, 

The followmg Judgment of the Court 
was delivered by 

GROVER, J This is an appeal by 
cial leave in which the sole question for 
decision is whedier the re^ndent com- 
pany was liable to pay sal^ tax on an 
amount of Rs 4,^000 bemg the sale* 
pnee of two arc furnaces whim had been 
purchased m 1952 and sold in 1958 
2. The respondent company earned 
_ on busmess at 88, Mount Road, Madras, 
i^t^ed by'the’mmpany thitt the sale mam busm^s bemg the manufactura 
leoresented m isolated sale of ib fixed 0“^ sale of m achinery and paib of machl- 
* *rv-i a„x.ts \ nery and accessones For manutartar- 

^ tag parts of the machinery, &e company 

BM/BM/E166/68 mamtamed a finmdiy and in 1952 it 
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pnrchased two bio furnaces for a sum 
of Rs. 2,13,512.81 for the puipose of using 
the same in its foundry. In the account 
boolcs and the balance sheet of the com- 

S any these furnaces were shown under 
le heading “workshop equipment^. Ac- 
cording to the company the furnaces were 
found to be unsuitable for the puipose 
for which they had been purchased and 
therefore ihey were disposed of in 1958 
to a‘ purchaser in Calcutta for a sum of 
Rs. 4,20,000. For the assessment year 
1958-59 the assessing authorities sought 
to include the amount of Rs. 4,20,000 in 
the turnover of the company although it 
was maintained by die company that the 
sale represented an isolated sale of its 
fixed capital assets. The appeal before 
the Sales Tax Appellate Tribunal, Madras 
also failed. The view of the tribunal 
may be stated in its own words:— 

“It is not denied that the appellant 
comes within the scope of the definition 
of “dealer” . It has to be seen whether 
the sale of the two arc furnaces had a 
reasonable coimection with the normal 
course of business of the assessee. The 
fact that the appellant could not use them 
or that they are surplus machinery can- 
not take it out of the ambit 
of the appeUanfs business of sales 
of machinery or part of machinery. The 
necessity to dispose of unwanted machi- 
nery is ingrained in the very nature of 
business or sale of machinery which the 
assessee was carrying on and it had to 
effect sales of such surplus materials.” 

A revision petition was presented to the 
TTi gh Court of Madras imder Section 88 
of the Madras General Sales Tax Act 
(Act.I of 1959) read with Section 9 (3) of 
the Central Sales Tax Act 1956 (Act 
LXXIV of 1956), hereinafter called the 
Madras Act and the Central Act respec- 
tively. Before the High Court it was 
argued on behalf of the assessee that the 
furnaces were purchased for the ptupose 
of being installed in the factory. It was 
therefore to be used as camtd asset and 
not as a part of the stodc-in-trade. At 
the time or purchase the assessee had no 
idea of selling the furnaces and there 
was no intention of making any profit 
The business which was carried on by 
the assessee was entirely different, namely 
production of machinery and part? and 
the sole of the furnaces, when they were 
found to be unserviceable, was not xnaae 
in the course of the normal business acti- 
vity of the assessee. The position taken 
tQk> on behalf of the State was that when 
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the assessee carried on the business of 
selling machinery of various kinds the 
sale of arc furnaces must be regarded as 
sale of machinery in the normal course of 
its business activity. The learned Judges of 
the Hi^ Court referred to a large num- 
ber of decided cases indudiug me deci- 
sion of this court in State of Andhra 
Pradesh v, Abdul Baksbi and Bros., 1964- 
15 STC 644 = (Am 1965 SC 531). Re- 
liance was finally placed on the observa- 
tions in Ambica Mills Ltd. v. State of 
Gu]'arat, 1964-15 STC 867 (Guj) in which 
it was observed inter alia that the machi- 
nery which had been dimosed of had 
been obviously purchased and installed 
for use for production of textile goods. 
The view taken in that decision was thafr 
a person could not be said to be carry- 
ing on business of selling assets of that 
business when sale of such assets had 
been made only because they had be- 
come useless and unserviceable by usual 
wear and tear or because of the neces- 
sity for substituting modem machinery, 
ha the present case the learned Madras 
Judges were of the opinion that it was 
impossible to hold that the sale of foe 
arc furnaces was either ingrained in foe 
business activity of foe assessee or would 
constitute its normal business activity. 
According to them foe mere fact that foe 
sal© price exceeded foe cost price of the 
arc furnaces was not sufficient to estab- 
lish that their sale was a business activity 
or that it was actuated by foe profit 
motive. It was consequently held that 
foe turnover of foe assessee was not liable 
to sales tax. 

8. Mr. A. E. Sen for foe appellant 
contends that foe assessee being a dealer 
in heavy machinery and accessories there- 
of foe sale of arc furnaces could not be 
said to be wholly different and uncon- 
nected with its usual business activity. 
He has emphasised foe fact that foe 
assessee had admittedly made a profit 
of Es. 2,07,000 from foe aforesaid tran- 
saction and in addition collected sales 
tax ftom foe Calcutta dealer. He has 
called attention to foe finding of foe 
appellate Assistant Commissioner of Com- 
mercial Taxes that foe sale in foe present 
case .was not one of used assets and that 
whatever foe intention at foe time of foe 
purchase might be, once foe machineiy 
was found not usable, foe assessee “has 
got necessarily to get into a business 
venture of selling it and in point of fact 
sold it at good profit”. It is furfoer 
urged that foe arc furnaces became a 
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part of stodc or machinery for sale be- 
cause the assessee was dealing m manu- 
factme and sale of heavy marfiinery and 
It must be deemed to have put die fur- 
naces mto its stock in due course of 
busmess activity Mr Sen has next pomt 
ed out that the respondent fell STOarel^ 
Withm the definition of the word “dealer 
as defined by Secbon 2 (b) of the Central 
Act In support of his submission Mr 
Sen souAt to rely on a decision of this 
court m 1964-15 STG 644 = (AIR 1965 
SG 5S11 In that case the tespoudenta 
had purchased undressed hides and skins 
and tannmg bark together \vith other 
material required In their tannery as they 
earned on the busmess of tanning hides 
and skms and of selling tanned skins fa 
die town of Hyderabad, For the assess- 
ment year 1954-55 the Sales Tax OiBcer 
sought to Indude in the total turnover 
a certam amount representing die pnee 
paid for buymg tanning bark required fa 
their tannery The respondents submit- 
ted that the tanning bark had been bou{d>t 
for consumption m tarmew and not for 
sale and they were accordm^y not dea- 
lers fa tannmg bark. Therefore the pnee 

K for buymg tanning bark was not 
e to duty under the Hyderabad Gene- 
ral Sales Tax Act The departmental 
anthonbes as also the Sales Tax Apellate 
Tribunal rejected tins contention out ft 
was accepts by the Hi^ Court of 
Andhra IVadesh. The Hi^ Court reject- 
ed the claim of the taxing authonbes to 
tax the tannmg bark on me ground that 
the purchaser was liable to pay tax only 
when he was earning on business of boy- 


Stale of Madras v K. C P Ltd. (Grover J) A>LB. 

*The Legislature has not made sale d 
the very artide bou^t by a person i 
condibon for treating him as a dealer; 
the de^faon merely requires that the 
buying of the commodity mentioned fa 
Rue 5 (2) must be fa the course of busi- 
ness, i e., must be for sale or use with a 
view to make profit out of file mtegrated 
activity of buymg and dlsposaL The 
commodity may Itself be converted bta 
another sdeable oonunodity, or it may be 
used as an ingredient or in aid of 8 
manufacturing process leadfag to the pro- 
duction of such saleable commodity.* 


The facts In the decision of fills Crnut 
under discussion were different and dis- 
tmgmshabje bom the present case The 
tannmg bark was actnaUy consumed fa 
the process of rnannfactnnng another 
commodity and ft was either used as an 
ingredient or for adding the process d 
manufacture whldi cannot be srid 
about the are furnaces whidi were indis- 
putably bought for bemg installed fa tiie 
foundry as a part of me manufactuMg 
plant. The words "in aid of a manuf^ 
tunng process* have to be read fa the 
context in which fiiey appear In passage 
extracted above and caimot be taken to 
mean that even a part of manufachimg 
plant will become a saleable commodity 
rt it IS foimd to be unusable or no long® 
required. Suh a view is unteoablo and 
cannot be regarded as sustainable m the 
light of the deosioD of Court. In 
State of Cufarat v Raipur Manufacturing 

Co Ltd., 1967 19 STC 1 « (AIR 1?67 
SC 2066), the tribunal bad held that 


fag and Mllmg toe commodity and not where a cotton textile mill had maiaged 


When he bou^t it for consumption m the 
process for manufacturing an article to 
be sold by him. This view was reversed 
and it was observed as foUswrs 

*A person to be a dealer most be en- 

g iged in the busmess of selling or boy- 
g or supplymg goods The expression 
“busmess" thou^ extensively used is a 


to collect unserviceable articles in th® 
course of manufacture of cloth which 
were sold, sales of these articles must ^ 

textile mill if the transactions of sal® 
were large and fiequent After referring 
to toe deSiubon and the expression 

word of indefimte Import In taxmg Sales Tax Act 19^ ana file oth^ 
statutes it Is used in too sense of an oo- provmons of that Art as a lso the 

cupation, or profession which occupies 

the tone, attention and labour of a perso n . 1965 SC 531) it was observed thrt 

normally with the objert of making fX fi*® us® of the expression “profit motive 

g ofit To regard an artmty as busfaea ? intended that toSi 

ere must be a course of dealings, either “ earned nor did the expression 

actually contmued or contemplated to be ® “e*® desire to make some mono- 


continued with a profit motive, and not 
for sport or pleasure.* 

Mr Sen has laid stress on what has been 
said further at pages 647 snd 648 (of 
STC) « (at p 532 of AIR) 


tary gam out of the transaction or even 
a senes of transactions It predicates a 
motive which pervades the whole series 
of transactions rfert^ by file person fa 
the course of his activity Where a person 
came to own, m the course of his bu^ 
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ness of manufacturing or selling a com- 
modity, some other commonly which is 
not a by-product or a subsidiary product 
of that business and be sold ^at com- 
modity, cogent evidence that be had the 
intention to carry on the business of sell- 
ing that commodity would be required. 
It was further observed that where a 
person in the coiurse of carrying on tiie 
business was required to dispose of what 
mi^t be called his fixed assets or his dis- 
carded goods acquired in the course of 
business, an inference that he desired to 
carry on the business of selling his feed 
assets or discarded goods would not ordi- 
narily arise. In the State of Gujarat v. 
Vivekananda Mills, 1967-19 STC 103 (SC) 
the assessee was carrying on the business 
of manufacturing cotton fabrics. It had 
agreed to pxirchase xmder user’s import 
licence SOO Dales of Calffbmfan cotton in 
January 1953. Believing that the ship- 
ment wotjld arrive after six months the 
assessee made arrangement to purchase 
800 bales of similar cotton to meet its 
immediate requirements. The consign- 
ment of Californian cotton arrived unex- 
pectedly in April 1953. A large sum of 
money belonging to the assessee was 
blocked up and with the sanction of the 
authorities the assessee sold 411 bales of 
this cotton to other mills. It was held 
that in selling the cotton with a view to 
avoid locking up of Rmds, it could not 
be inferred that the assessee had sold the 
goods with the intention to carry on the 
business of selling cotton and the sales 
were not liable to tax. It was clear from 
the supplemental statement of the case 
which had been submitted that thou^ 
fee assessee had been selling cotton from 
fee year 1946 onwards except for three 
intervening years fee sales were in res- 
pect of goods purchased for fee business 
of manufacturing cotton cloth and fee 
sales had been effected either because 
fee cotton was smrplus or fee assessee had 
to accommodate its sister concern or wife 
fee view feat fee finances were not block- 
ed up by detaining cotton which fee 
assessee did not need for its business. 

4. The fects and circumstances which 
have been established in fee present case 
are stronger than those in fee previous 
decisions of feis Court. The furnaces 
were admittedly imported for fee pur- 
pose of being installed as a part of fee 
plant in fee foundry of fee assessee. 
There is no material whatsoever to show 
feat there was any intention at fee time 
when fee furnace were purdiased of sel- 
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ling feem at a profit. According to Mr. 
Sen himself fee assessee dedded to sell 
fee furnaces because it was discovered 
feat feey were too big to be installed in 
fee manufactuiing plant. The case of fee 
assessee throughout was and no evidence 
or material to fee contrary existed feqt 
fee furnaces had been shown in fee books 
of fee assessee under fee classification 
“workshop equipment”. The same entri^ 
existed in fee balance sheet Although 
fee assessee was dealing in fee sale of 
heavy machinery and machmery parts it 
was nowhere proved feat furnaces were 
ever manufactured or sold by it or were 
part of its business or ingrained therein. 
The arc furnaces were eimer fixed assets 
or discarded goods which had been found 
to be unserviceable or unsuitable. The 
assessee could therefore hardly be said 
to be a dealer within fee definition given^ 
mS.2(b) of fee Central Act which is: * 

“dealer^ means any person who carries 
on fee business of selling goods, and in- 
cludes a Government vmch carries on 
such business”. 

This definition has to be read m the li^t 
of fee principles which have been laid 
down by this court in fee cases referred 
to above. 

5. It must therefore be held feat fee 
Hi^ Court rifetly came to fee conclu- 
sion feat fee sme proceeds of fee furnaces 
could not be included in fee tomover of 
fee assessee for fee pmpose of determin- 
ing fee h’abih'ty of fee assessee to sales 
tax. The appeal fails and is dismissed 
wife costs. 

DJRH. Appeal dismissed. 
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(From: Allahabad)® 

J. C. SHAH, V. RAMASWAMI AND. 
A. N. GROVER, JJ. 

Baladin Ram (In both fee Appeals), 
Appellant v. Commissioner of Income-tax; 
U. P. (In both fee Appeals), Respondent. 

Civil Appeak Nos. 663 and 664 of 1968, 
D/- 21-8-1968. 

(A) Income-tax Act (1922), S. 2 (II) (i) 
(a) ~ Account in respect of income from 
imdisdosed source — No accotmts main- 
tained — No option under S. 2 (11) (i) (a) 
exercised — - Such income to be assessed 
on basis of firmriranl year being previous 

®"(L T. Ref. No. 244 of 1959, D/- 2-1-1964 
—AIL). 

BM/CM/E173/68^ 
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year — Posibon under new Act is the 
same ^ Income-tax Act (1961), S CS 
■Where fiiere was nothing to show that 
any accounts in respect of flie income 
tom undisclosed source existed or were 
mamtained or t^t the assessee exercised 
any option under S 2 (11) (i) (a) in res- 
pert of such accounts, the only course 
open to the department was to tax his in- 
come tom undisclosed source on die basis 
of the finanaal year bcmg the previous 
year AIR 1955 Pat 478 and AIR 1960 
An 722 and (1983) 49 ITR 633 (Cal), Ro- 
bed on. (Para 2) 

Even under the provisions embodied 
under die new Act of 1961 it is only when 
any amoimt is found credited m the hoolcs 
of an assessee that Section 68 of the new 
Act win apply On die other hand If die 
undisdosed mcome was found to be tom 
some unlmown source or the amount 
presents some concealed mcome which is 
not credited in his bools the posibon 
would probably not be different from 
what It was when the old Kdt was in 
force (Para 3) 

(B) Iheome-tax Act (1922), S 34 (1) (a) 
— 'Aether omission or f^ure to dis 
dose fully ^md truly oil material facts 
must be found to be wilful end delibe- 
rate? AIR 1956 Cal 197, Ref ((^ere) 
(Para 4) 

Cases Befenedi Chronological Faros 


(1963) 196349 ITR 633, Jethmal v 
Commr of Income-tax 2 

(1960) AIR 1960 AU 722 (V 47) « 

1960-39 riR 534 Bishan Dutt 

V Commr of Income-tax, U P 

and VP 2 

(1958) AIR 1956 Cal 197 (V 43) = 
1956-30 ITR 535, P R. MuWieriee 

V Commr of Income-tax, West 

Bengal 4 

(1955) AIR 1955 Pat 478 (V 42) = 
1955-27 ITR 515, Commr of 
Income-tax, Bihar and Onssa v 
P Darolia and Sons 2 


Mr S C Manchanda, Semor Advocate 
(Mr J P Goyal, Advocate with him) for 
Appellant (In both the Appeds) Mr P 
Narsaraju, Semor Advocate (M/s T A- 
Ramachandran and S P Nayar Advo- 
cates with him) for Respondent (In bodi 
the Appeals) 

The follo\vmg Judgment of the Court 
was debvered by 

GROVER* J In'these appeals by spe- 
cial leave the facts may be stated “Hie 
assessee at the matenal bme was a Hindu 
■Undivided Family The relevant assess- 
ment year is 194445 con^^ponding to the 
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accounting year endmg on Diwala Sam- 
vat 2000 (October S8, 19^ On Febru* 
ory 20, 1^5 the income-tax Officer made 
an assessment on e total mcome of Rimees 
2B600 odd which comprised income from 
the share in the busmess of East Iron 
Foundry and the income tom the pro- 
perty This order was revised under 
S ^ of the Indian Income-tax Act, 1922 
hereinafter called the Act In the revised 
assessment order the total income of the 
assessee was computed at Rs 71731/ 

In this amcrtmt a sum of Rs- 40 000/- was 
included ns income tom imdisdosed 
sources This assessment was challenged 
before the Appellate Tribunal and was 
set aside on the ground that there had 
not been proper service of a notice under 
S 34 A tosh nobce under S 54 was 
issued m October 1951 On October 16, 
1053 a revised assessment order was pass 
ed and the total mcome of the assessee 
was computed at Rs 85,817/- whi^ m 
duded a sum of Rs 49696/- as lAcome 
tom undisclosed sources On Marto 31 
1953 the Income-tax Officer served m 
assessee another nobce under S ^ to 
respect of the same assessment year llw* 
45 On March 18 1954 a revised 
ment was mads m whidi was induced a 
sum of Hs 82000A as the assesse^s to- 
come tom undisdosed sources hr to? 
alleged investment of the assesse^le to too 
Sarpat and bamboo business to 

February 18 1944 The total ct 

the assessee was computed at Rs 1 
Hie income tom undisclosed IJnijourcs 
whidi came to be included in tin* tfssr 
putafaon amounted to Rs 81 6961 “ Ih* 
assessee filed appeals against the Aagyscsj- 
ment order dated October 16 1952i ti^ 
tending inter aha that there had m 

escapement of any income and that m ah^sf 
case the first revised assessment datcM 
October 16 1952 was barred by tiniiei 
under S 34 (1) (b) of the Act as the pro- 
visions of S 34 (l) (a) did not apply The 
second revised assessment was dhalleng 
ed on the ground, inter aha, that the In 
cotoe-tax Officer had no junsdicbon to 
issue the nobce under S 34 as the mate- 
rial facts necessary for malong the assess- 
ment were fully and truly disclosed to 
the Income-tax Officer durmg the assess 
meat proceedings for the year 1945-46. 
That appeal was also dismissed There- 
after the assessee filed two appeals before 
the Income-tax Appellate Tribunal Be- 
fore tiie tribimal it was contended by the 
assessee that the first revised assessment 
dated October 10, 1952 was barred by 
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limitation and that the period of limita- 
tion was four years under S. 34 (1) (b) 
and not ei^t years under S. 84 (1) (a). 
The second revised assessment was chal- 
lenged on the ground that the Income-tax 
Officer had no jurisdiction to issue a 
notice and make assessment under S. 34. 
It was argued that the investment, expen- 
diture and the profits earned J^m the 
business of Saipat and bamboo had been 
duly shown. As regards the first revised 
assessment tiie tribimal held that the in- 
come of die assessee from the firm Raj- 
narain Durga Prasad had escaped assess- 
ment by failure on the part of the asses- 
see to disclose fully and truly all the facts 
necessary for making &e assessment and 
that the provisions of S. 34 (1) (a) were 
attracted and therefore the period of limi- 
tation was eight years and not four years. 
With regard to the second revised assess- 
ment it was urged that all the materials 
necessary for making the assessment were 
before tiie Income-tax OfiBcer and by 
issuing a notice under S. 34 ihe hicome- 
tax Officer had changed his opinion and 
a mere change of opinion ffid not authorise 
the Income-tax Officer to t^e recourse to 
S. 34. The tribunal disposed of the argu- 
ment with regard to the second revised 
assessment in the following words; 

“The Income-tax Officer who made the 
assessment for 1945-46 might have had 
all ffie accounts of the business in Sarpat 
and bamboos before him and mi^t have 
known the investments made by me asses- 
see in that business. The question for 
consideration is whether the Income-tax 
Officer had reason to believe that by the 
failure on the part of the assessee to fully 
and truly disclose aU the material facts 
necessary for the making of the assess- 
ment for the year 1944-45, income had 
escaped assessment Surely, even if the 
Income-tax Officer had known that the 
investments made by the assessee in that 
business were his revenue income, he 
could not have proceeded u/s 34 because 
the income couM not have been assessed 
in the assessment year 1945-46. It could 
be assessed in the assessment year 1944- 
45. The income appearing by way of 
deposits in the sarpat business could be 
assessed only as income from some un- 
disclosed somrce and the prewous year 
for income from undisclosed source for 
which the assessee had not elected any 
previous year would be the financial year. 
The investments were made in the fin- 
ancial year relevant for the assessment 
year 1944-45 and were not made in the 
1969 S. C./23 V G— 2 
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financial year relevant for the assessment 
ear 1945-46. The Income-tax Officer 
ad, therefore, no choice but to resort to 
Section 34 of the Act” 

The tribunal, however, found as is ap- 
parent from its order dated March 21, 
1957 that the unexplained investment 
which was really the income of the asses- 
see from undisclosed source was Rupees 
27,875 instead of Rs* 32,000. "Ihe tribimal 
called for a report on certain other 
matters with which we are not concern- 
ed and which were disposed of by subse- 
quent order dated August 31, 1958. On 
a petition filed under S. 66 (1) of the Act 
the tribunal referred the following ques- 
tion to the High Court for decision: 

"Whether on the facts and in the cfo 
cumstances of the case the revised assess- 
ments under Section 34 dated 16th Octo- 
ber, 1952 and 18th March, 1954 are legal 
and vafid." 

As regards the first revised assessment 
the Hi^ Court was of the view that 
even if the provisions of Section 34 (1) (b) 
were to apply the assessment could not 
.be said to be barred by time nor could 
it be said to be barred under S. S4 (1) (a) 
as the assessee had failed to show that 
the Income-tax Officer was aware that 
die assessee had received income from 
its share in the firm. The question was 
consequently answered in the affirmative 
so far as the assessment order dated 
October 16, 1952 was concerned. 
The assessment order of March 
18, 1954 was challenged before the High 
Court on the ground that there was no 
default on the part of the assessee attract- 
ing appKcabih’ty of Section 34 (1) (a). It 
was noticed by the High Court that al- 
thou^ the Income-tax Officer had, during 
the proceedings for the assessment year 
1945-46, made an enquiry about the in- 
vestments in sarpat and bamboo business 
no action had been taken in those assess- 
ment proceedings against the assessee 
but it could not be presumed that he had 
accepted the explanation of the assessee. 
Having held that the investment repre- 
sented income from undisclosed soruce 
he was bound to treat it as income whi^ 
accrued in December 1943 when it was 
invested, being the income during the 
finandal year 1943-44 and therefore it 
had to be taxed in the assessment year 
1944-45. The question referred was 
answered in the affirmative with regard 
to the assessment order of March 18, as 
well 
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2. The argument of Mr. S. C. Mffli- 
chanda in respect of the assessment made 
in October 1952 is that there was no 
failure on the part of the assessee to dls* 
close material facts. It is submitted tiiat 
the share income of the assessees son 
from the £rm Ra( Narain Durga Prasad 
could not be shoiim in the assessee's re* 
tom as the accounting period of that firm 
dosed on Apnl 1, 1944 which was well 
after die close of the orevious year of 
the assessee whi^ ended on October 28, 
19^. It is said that neither the income 
of the flrin nor the share of the assessee’s 
son had been determined hll then and It 
was not possible for the assessee to show 
the said income in his retuitu Moreover 
the Income tax Oificer had knowledge 
of the assessee’s interest m the firm Ham- 
naram Duigaprasad on May 12, 1947 

when the assessment for the year 1945* 
46 was made. Thus the escapement, if 
any, has not resulted from any default or 
omtoon on the part of the assessee The 
High Court had disposed of this conten* 
bon by observing that there was no fmd* 
mg in the order of the appellate tribunal 
that the share of the income from the said 
firm was not known at the rime when the 
return was Bled. It was admitted that the 
letum filed by the assessee did not dis> 
dose that the assessee enfoyed income 
from his share In that ftttn. It was no 
longer open to the assessee to press this 
contenbon parbcularly when the burden 
lay upon 1^ to show that the lncom&> 
tax Officer was aware that the assessee 
received income from his share tn that 
firm. Mr Manchanda has not been able 
to persuade us to take a different view 
in the matter. The real challenge oa 
behalf of the assessee before us has been 
to the amount which was uiduded as in* 
come from undisdosed source In the re- 
vised assessment order made in Maidl 
1954 being the capital which had been 
invested m the business of saipat and 
bamboos. This amount, as found by the 
tribunal, came to Rs. 27.000 odd ana bad 
been invested in partnership with Ram 
Narain Durga Pras^ for the business of 
the supply of sarpat and bamboo to the 
Government, the investment having been 
made between December 8, 19^ and 
February 17, 1944. According to Mr. 
hlanchanda no income from the aforesaid 
business could be shown in the return 
for the year 19 44 - 45 because the business 
itself hnd been commenced after the 
dose of the relevant previous^war which 
ended on October 28, 1943. \ For 


assessment year 1945-46, however, a sum 
of Rs. 1.640 was assessed os the assessee’s 
income in this joint venture. Dimng die 
course of the assessment proceedings for 
the year 1945-46 the assessee is stded 
to have filed an affidavit before the In- 
come-tax Officer giving details in respect 
of the sarpat ana bamboo business. Mr. 
Manchanda has invited our atteotfon to 
the defmlhon of “previous yeai^ u con- 
tained in Section 2 (11) of tne Act at the 
relevant period and has pointed out that 
the sarmt and bamboo business did not 
fall wimln the year upto which accounts 
had been made i. e., Octe^r 28, 1943. 
It was venly impossilile, says Mr. Man- 
dianda to have ^own in the return any 
amount relating to sarpat and bamboo 
business. The method to be adopted in 
such a situation has now been settled by 
a long course of decisions. In Commls- 
sioner of Income-tax, Bihar and Onssa 
V. P Darolia and Sons, (1955) ^ ITR 515 
as (AIR 1955 Pat 478) the facts were that 
for the assessment year 1^7-48 the ao> 
counting year of the assessee was the 
Diwali year corresponduig to Novem- 
ber 4, 1915 to October 24, 1940u Hie 
Income-tax Officer rejected the books of 
the assessed and ascertained his income 
from the busmess at an estimate for that 
year. He also added bo this estimate cer- 
tain cash credits in its account books en- 
tered on the 22nd and 27th of Novem- 
ber, 1945, os secret proBts firom iindis- 
dosed sources which dates were after the 
end of the accounting year. It was found 
that the amount uiduded as secret profits 
from undisdosed source was not from the 
business of the assessee but horn a sepa- 
rate source and no account was maintain- 
ed by the assessee in respect of the 
amount nor had it exeras^ any option 
as rreards the previous year with t&pect 
to that source. It was held that m the 
aforesaid oicumstances the previous year 
of the assessee m respect of its undisdos- 
ed source of Income was toe Vandal 
ending on March 31. I94a In Bishan 
Hutt V. Commr. of Income-tax U. P. 
and V P„ {I960) 39 ITR 534 = (AIR 1960 
All 722) toe previous year of the assessee 
fw toe assessment year 1945^ in respect 
of his doth busmess was July 4, 
to June 28, 1944, In toe account books 
of that busmess for that period a sum 
Rs. 9B00/- appeared as credit m the sus- 
pense account on September 2. 19^ The 
Income-tax Officer, in toe absence of a 
satisfactory explanation, he!d this amount 
to be income from undisclosed sour ce. 
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•He view expressed by the Hi^ Court 
was Aat there^ being nothing to snow that 
, any accounts in respect of the undisclos- 
' ed source of income existed or were main- 
tained or that the assessee exerdsed any 
oxrtion under S- 2 (11) (i) (a) in respect of 
such accounts, die only course open to 
the department was to tax his income 
from undisclosed source on the basis of 
the financial year being the previous 
year. On that basis the amount could be 
taxed only for the assessment year 1944- 
45 and not for the assessment year 1945- 
46. On similar facts the Calcutta High 
Court expressed the same view in Je3i- 
mal V. Com missioner of Income-tax^ 
(1983) 49 ITR 633 (Cal). By now it ap- 
pears to be well settled and no decision 
even of a High Court has been dted to 
die contrary that in such circumstances 
the only possible way in which such un- 
disdosed income can be assessed or 
reassessed is to make the assessment dur- 
ing the ordinary financial year. 

8. Mr. Manchanda has called our at- 
tention to S, 68 of Income-tax Act 1981 
according to which where any sum 
is found credited in the books an 
assessee maintained for any previous year 
and the assessee offers no explanation 
about the nature and source thereof or 
the explanation offered by him is not, in 
the opinion of the Income-tax Officer, 
Satisfactory the sum so credited may be 
charged to income-tax as the income of 
the assessee of that previous year. It is, 
however, obvious that even under the 
provisions embodied under the new Act 
it is only when any amount is found cre- 
dited in the books of an assessee that the 
section will apply. On the other hand if 
the imdisclosed income was found to be 
from some unknown source or the amount 
represents some concealed income which 
is not credited in his books the position 
would probably not be different from 
what was laid down in the various cases 
decided when the Act was in force. 

4. The last argument of Mr. Man- 
chanda is that in order to attract the ap- 
plicability of S. 34 (1) (a) of the Act the 
omission or the failure on the part of the 
assessee to disclose fully and truly all 
material facts necessary for his assess- 
ment must be found to be wilful md 
deliberate. In support of his siibmission 
he has relied on P. R. Mukheijee v. Com- 
missioner of Income-tax, West Bengal, 
(1956) 80 ITR 535 = (AIR 1956 Cal 197) 
in wnich it was observed that a person 


caimot be said to have omitted or failed - 
to disclose something when, of such thing, 
he has no knowledge and that a similar 
implication is carriSl by the word “dis- 
close" because one cannot be expected to 
disclose a thing unless it is a matter whidi 
he knows or feiows of. It is altogether 
unnecessary to decide whether this view 
is sustainable or not. At any rate, in the 
present case, the assessee had failed to 
show that he did not know and was not 
aware of the true position in respect of 
&e sum of Rs. 27,000/- odd which was 
invested in the saipat and bamboo busi- 
ness. 

5. For all these reasons the appeals 
fail and are dismissed with costs. 

B-G.D. Appeals dismissed. 

AIR 1969 SUPREME COURT 355 
(V 56 C 70) 

(From; Punjab)® 

S. M. SKRI, R. S. BACHAWAT AND 
A, N. GROVER, JJ. 

State of Punjab, AppeUant v. Brij Lai 
Pffita, Respondent. 

Criminal Appeal No. 173 of 1966, D/- 
26-8-1968. 

(A) Criminal P. C. (1898), S. 195 (1) (b) 
and (1) (a) — F. 1. R. alleging cert^ 
cognizable offences — Informant filing 
complaint before Magistrate making same 
aRegations — Allegations found to be 
false by Police • — Magistrate cannot take 
cognizance of offences under Ss. 182, 211 
and 193 Penal Code — Penal Code (1860), 
Ss. 182, 211, 193. AIR 1928 AR 765, 
Overruled- 

Once a complaint filed by the infor- 
mant which is based on the same facts 
and allegations on which the first infor- 
mation was registered, is being proceed- 
ed with it is not open to a Magistrate to 
take cognizance of any offence alleged 
to have been committ^ under S. 211 
Penal Code tmless there has been proper 
comph'ance vidth the provisions of S. 195 
(1) (b) Cri. P. C. AIR 1967 SC 528, FoIL 
AIR 1928 All 765, Overruled. Case law 
reviewed. (Para 7) 

It is true that the offence under S. 182, 
Penal Code is distinct from the one under 
S. 211, Penal Code thou^ the latter is 
more serious and may include the offence 

®(Cri Revn. No. 84-M of 1985, D/- 

4-2-1966 Punj.). 

BM/BM/EmO/63 



856 S. C. [Pn. 1*2] ^ State of Punjab v. BriJ Lai (Grover J.) 

under the former section* Tbe Ma^5« 
trate can take cognizance of an offence 
under S. 182 on a complaint in writing of 


the police officer by ■rfrtue of tiie provi- 
sions contained in 5. 195 (1) (a) of ttia 
P. Code. But it wordd vii^ally lead 
to the drcumvention of the provisions of 
S. 195 (1) (b) if the proceedings under 
S. 182 can continue where the offence 
disdosed is covered by S. 211, Penal Code 
and a complaint is pending which has 
been filed by the informant on the same 
facts and auctions as were contained 
in his first information report Similarly 
on a parity of reasoning widi regard to 
an oftence under S. 211, no cognizance 
can be taken by the Magistrate for the 
alleged offence under S. 193 Penal Code 
wlu(^ is one of the sections mentioned 
in S. 195 (1) (b) Cd. P. a AIR 1943 Lab 
81, lasting. (Paras 8, 9) 

(B) Criminal P. C. (1S9S), Ss. 207-A. 
173 and 195 — Penal Code (1860), Ss. 2U, 
182 Letter to Police oUc^g certaid 
cognizable offences F. L R. re^tered 
on the basis of the letter and investiga* 
tion started Informant filing complaint 
before Ma^strate against the same per- 
sons making the same aIlegations->PoUce 
Report filed under S. 173 stating that the 
allegations were false — Cn^e-sheel 
submUed by police against Imormant 
under Ss- 408, 46r, 474, 193, 3S5, 109, 2ll 
and 182 Fend Code — l^secution for 
offences under Ss. 182, 211 and 193 could 
not cont in ne for non-compliance of S. 195 
(1) (b) CrL P. C. — Qnashhig of cn&e 
prosecntion case held fliegd — There 
conld be no objection to the contionanoe 
of proceedings relating to the nem- 
cognizable offences under the other sec- 
tions. C. B. No. S4-M of 1965 D/- 4-2* 
1966 (PunJ), Beversed. AIR 1965 SC 
1185, BeL on- (5wa 

Cases Referred: Chronolo^cal Faros 
(1967) AIR 1967 SC 528 (V 54) = 
1967-1 SCR 520 = 1967 Cri LJ 
528. M. L. Sethi v. R. P. Kapui 7 
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1965 (2) Cri LJ 250, Pravin 
Chandra Mody v. State of Andhra 
Pradesh 10 

(1962) AIR 1962 Raj 149 (V 49) = . 

1962 (1) Cri LJ 760, Rmndeo v. 

State of Rajasthan 6 

(m46) AIR 1946 Bom 7 (V 33) = 
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Emperor 6 
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44 Cri LJ 805, Nota Ram v. Em- 
peror 8 
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40 Cri LJ 638, Sarup Sin^ Murat 
Sin^ V. Emperor 8 
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peror B 
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Mr. R. N. Sachthey, Advocate, for Ap- 
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The foDowlog Judgment of the Court 
was delivered By 

GROVER, J. I This is an appeal by 
special leave against the Judgment of the 
High Court of Punjab quasl^g the pro- 
ceedings pending against the respondent 
in the court of a hiagistrate at Faridkot 
under Ss. 408, 467, 471, 381, 885, 182, 21L 
193 and 109, Indian Penal Code. 

2. The factual position as it emerges 
ont of a confused mass of facts slated in 
fte petitions filed under S. 561-A in the 
High Court and tiie ^davits eta, may 
be briefly stated. The respondent sub- 
mitted an application to the Assistant 
Superintendent of Police, Faridkot, on 
November 3, 1983 for registration of a 
case under Ss. 420 and 406 read with 
Ss. 84, 120-B of the Indian Penal Code 
gainst Shibbu Ram Mittal a Director of 
Shiv General Finance (P) Ltd., New 
Delhi, who was originalZy stated to be 
residing at Kot Kapura and certain other 
persons who were the directors of the 
aforesaid company or connected there- 
with. The main legations made by the 
respondent were that he was inducra by 
Shibbn Ram Mittal to part with a ram 
of Rs. 25,000/- for the purchase of pro 
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periy in Delhi witii an assurance fliat the 
property when purchased would yield 
profits. The payment of this amount was 
alleged to have been confirmed by P. D. 
Srivastava, Managing Director of fiie said 
company by a letter dated ^rfl. 28, 1982. 
Out of this amount a sum of Rs, 10,000/- 
was alleged to have been paid over to 
Om Parhash Gupta Director and Secre- 
tarj' of the company. As no property was 
purchased by Shibbu Ram Mittal ttie res- 
pondent pressed for the refund of the 
amoimt. On Ortober 5, 1963, a sum of 
Rs. 1500/- was refunded in part payment. 
The respondent got a report noted in the 
police station PmarganJ, New Delhi, on 
that date regarding the factum of a visit 
to Delhi for the purpose of claiming the 
refund of flie entire amount. According 
to him he pressed for the payment of the 
balance of the amount of 23,500/- but 
ultimately he was told that no amount 
had ever been entrusted by him to Shib- 
bu Ram Mittal and that all the documents 
on which he reh'ed were forged. It a^ 

S ears that on the basis of the letter ad- 
ressed by the re^ondent to the Assistant 
Superintendent of Police, First Informa- 
tion Report No. 4 dated January 16, 1984 
was registered at the Police Station Kot- 
wali, Faridkot After investigation Shri 
Sita Ram, District Inspector, Bhatinda 
filed a police report dated March 18, 1965 
under S. 173 of the Code of Crhninal 
Procedure. In this report it was stated 
that as a result of the investigation it had 
been found that the case of the reqjon- 
dent as made out in his application on 
which the First Information Report had 
been rerfstered was altogether false and 
it was the respondent and one Hukam 
Chand who had been guilty of various 
offences including forgery. A charge 
sheet was submitted against them under 
Ss. 408, 467, 474, 193, 885, 109, 211 and 
182 of the ladian Pend Code. Mean- 
while on 16-2-1965 the respondent filed a 
complaint before a Magisfarate, First Qass 
at Faridkot against Shibbu Ram Mittal 
and others making the same allegations 
which he had made in the apph'cati'on 
submitted to the Assistant Superinten- 
dent of Police on the basis of vfech tiio 
First Information Report No. 4 was re- 
gistered. The respondent filed a petition 
under S. 561-A of the Cr. P. C. in the 
High Court for quashing the proceedings 
pending against him. Althou^ in that 
petition a number of points were raised 
the decision of the Hi^ Court rested 
Tn afni y on the gcound tiiat until tiis First 


I^imation Report which had been re- 
gistered at the instance of toe respon- 
dent had been cancelled by the Magis- 
trate it was not open to toe police to ask 
for prosecution of toe respondent for the 
alleged offences. The HiA Court also 
referred to the complaint \^ch had been 
filed by the respondent on the same al- 
legations on which the First Information 
Report had been registered and which 
was still pending. 

3. The learned coimsel for toe State 
contends that there is no warrant for the 
view expressed by the High Court that 
once toe First Information Report had 
been registered it had to be cancelled by 
toe Magistrate either under S. 169 or 
under any other section of toe Cr. P. 
before a charge sheet could be submit- 
ed disclosing the offences committed by 
the informant himself including offences 
under Ss. 182 and 211 of the Penal Code. 
It is not necessary to decide tiiis point in 
view of our decision on toe second point 

4. It has been contended by the res- 
pondent — this point was raised in some 
form or toe other even before the High 
Court — toat in the presence of the 
complaint which has been filed by the 
respondent and which is pending before 
the Magistrate, toe poh'ce cannot ask for 
his prosecution for ^eged offences under 
Ss. 182, 211 and 193 of the Penal Code. 
The respondent has filed an affidavit 
dated October 22, 1986 in this coiut in 
which it has been stated in para 11 that 
the complaint instituted by him had been 
referred to the Tehsildar, Faridkot, who 
had the powers of a Magirtrate, 2nd Class 
in December 1985 for making a report 
That Magistrate made a report dated 

K auaty 7, 1988 that a prima fade case 
d been made out under Ss. 420/409 
read with S. 34 of the Penal Code against 
Shibbu Ram Mittal and others. There- 
after all these accused persons had been 
ordered to be summoned by Shri Dina 
Nath, Judicial Magistrate, First Glass, 
Bhatinda, on April 18, 1966 to appear on 
May 8, 1968. Shibbu Ram Mittol and 
others filed a Revision Petition before too 
Sessions Judge, Bhatinda, against that 
order but their petition was rejected. No 
counter-affidavit has been filed controvert- 
ing those facts. At any rate, it is not 
disputed that a complaint containing al- 
legations on toe same fticts which were 
alleged in the letter of the respondent to 
the Assistant Superiatendent of Poh'ce on 
toe basis of which the First Information 
Report was registered is pending and pro- 
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eeedings in accordance with law are 
being talcen pursuant thereto The respoa- 
dent has mvited our attenhon to a num- 
ber of cases, some of whidi may be 
noticed, in whidi a view has been taken 
that dining the pendency of a complaint 
proceedings cannot be held a^inst the 
complainant for offences under Ss. 182 and 
211 of the Indian Penal Code till the dis- 
posal of the comnlamt ISee Queen Em- 
pres s V Sham Lm. (1®7) ILR 14 Cal 707 
(ra) Gab MandaJ v Emperor, (1900) 
4 Cn LJ 68 (Cal) Munshi Isser v Kmg 
Emperor, (1910) II Cn LJ 354 (Cal) and 
yjir-hTTii Shaw V Elmperor S3 Cn LT 514 
= (AIR 1932 Cal 383) 1 In TayebulJa v 
Emperor, ILR 43 Cal 1152 = (AIR 1917 
Cal 593) a EHvision Bench consisting of 
Mookeriee and Sheepshanks H niade a 
distincbon between a ease where a falso 
diarge has been made to the police and 
has not been followed by fudiaal mvesti- 

g abOD thereof by the court and where 
le police makes a report as to the falsity 
of the information and the complainant 
insists on a fudiaal invesbgabon. It was 
held that in the former case no com- 
plaint under S 195 (1) (b) of the Cr P. C,, 
was necessary but in the latter case it 
should be deemed that a complaint had 
been preferred to the Magistrate and if 
the Magistrate found the case to be false 
tanction would be requi r ed as the offence 
could be said to have been committed in 
a proc ee ding in a court In Brown v 
Anandalal MuBick. ILR 44 Cal 6S0=(AIR 
1917 Cal 596) Sanderson C. dehvei^ 
ing the fud^ent of die Ehvlsion Bendi 
went into me matter exhaustively and 
came to the conclusion that where an in- 
formation to the pohce was followed by 
a complamt to the court based on the 
same allegahons and die same charges 
and such a complaint had been Investl* 
gated by die court die sancbon or the 
complaint of tiie court Itself was neces- 
sary for the prosecubon of the informant 
under S 211 of the Indian Penal Code 
even in respect of die false charge madw 
to the police. 

6 The Madras Hl^ Court in E. 
DhoUah V Kmg Emperor ILR 54 Mad 
1018 = (AIR 1931 Mad 702) had to deal 
with a case in which a person gave fi>> 
formation to the TOlice mat certain per- 
sons had broken die seal and lord: of a 
temple and entered tt. After some favesb- 
gabon the police reported to die Magis* 
trate that the case was false Thereupon 
the original infonnaDt pressed the same 
complaint before the Ma^strate who 


eharged the accused persons under S 233 
(P of the Cr P CL finding the charge 
against them to be groundJess. Subse- 
quently die pohce filed a complaint 
against the inffwmanl for ^vfng false bh 
formabon and the Sub-Dmsional Magis- 
trate convicted him under S 182 of the 
Penal Code The Hi^ Court held, set- 
ting aside the convicbon, diat as die 
complaint disclosed an odenco under 
S 211 alleged to have been committed in 
relabon to proceedings in a court the 
Magistrate could not take cognixance of 
the case svithout a complaint in wnting 
by a Magistrate as required by S 195 (1) 
(b) of the Cr P C The Madras Court 
relied on the Calcutta decisions and re- 
ferred to Mohammed Yassin v Emperor, 
ILR 4 Pat 323 « (AIR 1925 Pat 483) fa 
which the Calcutta view had been fol- 
lowed The Madras Court; however, 

owmg to the conflict bet w een die various 
decisions, proceeded to say that where 
die charge was confined to an offence 
under S 182 it was doubtful whether a 
complaint by a Magistrate would be re- 
quiTM The Bombay Hiirfi Coait fa 

BaJap Appafi v Empnor. AIR 1946 Bom 
7 di^s^ numerous dedaons given by 
the vanons Hi^ Courts and the conflict 
which existed on the quesbon under con- 
dderabon. In the Bombay case the facts 
were more or less nmilar to the present 
case and ft was held that for the purpose 
of S 195, Cr P C., the crucial date is the 
date when the comt takes cognizance of 
the offence So where the allied falso 
complamt Is first made by A to me police 
and then to the Court a complaint under 
S* 211 Penal Code subsequently Hed by 
die police against A is a complaint of an 
offence alleged to have been committed 
in or fa relabon to a proceedmg fa court 
and cannot be taken £if expept 

on a complaint of the court. In coming 
to that conclusion die Bombay 
Court relied on two reasons one Is that 
t he com plaint before &e police becomes 
merged in tho snbsecuent complamt fa 
court as is the view of the Calcutta 
Court and the other is that by makmg a 
complamt to the court the mroimant has 
withdrawn information fr o m the category 
of a mere police proceedmg and rais- 
ed it to die category of a proceedmg fa 
a cDurL This was based on the observa- 
tion of Ross J., in Mohd. Yasin's casei, 
ILR 4 Pat S23 = (AIR 1925 Pat 483) 
(supra). Dalai J, In Emperor v Prag Datt 
ILR 51 An SS2 s= (Am 1928 AU 765) 
took a vfaw contrary to of Calentta, 
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Boinba 7 and Madras High Courts and 
held that when a false charge was made 
to the poh'ce and offence under S. 211 of 
the Penal Code was complete it could 
not be said that merely because a simi> 
lar complaint was subsequently made to 
a court die offence was committed in or 
in relation to any proceeding in any 
court within die meaning of S. 195 (1) (b) 
of die Cr. P. C. 

6. According to Nota Ram v. Em- 
peror, AIR 1943 Lah 31 where an offence 
under S. 182 of die Penal Code is com- 
plete and prosecuh'on is launched under 
it the proceedings cannot be quashed be- 
cause the accused, not content with a 
false report to the police, subsequentiy 
makes a fake complaint to the Magistrate 
and thereby exposes himself to a prose- 
cution under S. 211 of the Penal Code. 
In Sarup Singh Murat Singh v. Emperor, 
AIR 1939 Nag 228; Pollock J., said that 
whedier it was legal or not it was un- 
desirable that the police should file a com- 
plaint under S- 182 where the informant 
whose report had been found to be fake 
by the police had preferred a complaint 
to a Magistrate on the same facts. He 
had no doubt, however, that in such cin- 
cumstances if the charge was under S, 211 
a complaint of the court would be neces- 
sary. In Ramdeo v. State of Rajasthan, 
AIR 1982 Raj 149 it has been held that if 
a complaint oy the poh'ce in respect to a 
commission or an offence under S. 182 
of Penal Code is filed after the com- 
plainant has preferred a complaint before 
the Magistrate the proceedings for pro- 
secution of the complainant under S. 211 
or S. 182 of die Penal Code on the poh'ce 
complaint are incompetent. Some of the 
reasons given by the learned Rajasthan 
Judge deserve notice. One is that if die 
police files a complaint for prosecution 
under S. 182 during the pendency of a 
complaint by the informant it will 
amoxmt to assertion by the poh'ce of a 
right to prejudge the matter before judi- 
cial determination. The other is that 
such a course will impinge upon the safe- 
guards provided for regulating and con- 
trolling prosecution in respect of offences 
against administration of justice and con- 
tempt of lavv^ful authority in the Cr, P. C. 

7, It seems to us that so far as pro- 
secution under S. 211 of the Penal Code 
is concerned, once a complaint filed by 
the informant is being proceeded with 
which is based on the same facts and al- 
legations on which the first informatiOT 
was registered it is not open to a Magis- 


trate to take cognizance of any offence 
alleged to have been committed under 
that section unless there has been proper 
comph'ance with the provisions of S. 195 
(1) (b) of the Cr. P. C. It will lead to very 
anomalous results if any other view k 
aocerted e- g., if the complaint is ulti- 
mately dismissed and die Magktrate re- 
fuses to lodge a complaint under S. 195 
(1) (b) its provisions will be defeated or 
circumvent^ if the poh'ce can move the 
Magistrate to take cognizance on a police 
report of an offence under S. 211, We 
are fortified in the view we are taking 
by die following observations at p, 528 
(of SCR) = (at p. 532 of AIR) in M. L. 
Sethi's case, 1987-1 SCR 520=(AIR 1967 
SC 528). 

“The question on which the decision in 
the present case hinges is whether it can 
be held that any proceedings in any Court 
existed when that Magistrate took cogniz- 
ance. If any proceeding in any Court 
existed and the offence under S. 211, 
L P. C. in the complaint filed before him 
was alleged to have been comnu'tted in 
such a proceeding, or in relation to any 
such proceeding, the Magistrate would 
have been barred from talting cogniz- 
ance of the offence. On the other hand 
if there was no proceeding in any Court 
at all in which, or in relation to whidi, 
die offence tmder S. 211 could have been 
alleged to have been committed, this 
rovision barring cognizance would not 
e attracted at alk” 

8. As regards the position In similar 
circirmstances in respect of an offence 
under S. 182, the conflict of judicial opi- 
nion has already been noticed. The text 
books are full of a vast number of cases 
taking one view or the other. In our 
opinion the present case is of the type 
where the facts stated in the police report 
disclosed an offence under S- 211, Indian 
Penal Code. It is true that the offence 
under S. 182 is distinct from the one 
under S. 211 though the latter is more 
serious and may include the offence 
under the former section. The Magis- 
trate can lake cognizance of an offence 
under S. 182 on a complaint in writing 
of the poh'ce officer by virtue of the 
provisions contained in Section 195 (V (a) 
of the Cr. P. Code. But it would virtual- 
ly lead to the circumvention of the provi- 
sions of Section 195 (1) (b) if the proceed- 
ings under Section 182 can continue 
where the offence disclosed is covered by 
Section 211, Indian Penal Code and a 
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complaint Is pending wUch has been 
Eiled by die Informant on the same facts 
and allegations as were contained in his 
first information report, 

0, On a parity of reasoning which has 

H ed widi us with regard to an of- 
mder Section 211 of the Penal Code 
Tiizance can be taken by the 
rate for the alleged rffence under 
1 193 of ihe Penm Code which is 
the Sections mentioned in Section 
105 W (b). 

10. The nest question Is whetiier the 
other offences in respect of whi(di a polico 
report and a charge sheet have been sub- 
mitted against the respondent can be prt>- 
ce^ed with. The Hi^ Court has quash- 
ed the entire proceedings which would 
indude offences other man those under 
Sections 182, 211 and 193. Some of 
them were even non-cognizable offences 
i e.. Sections 467, 471, 385 etc. It is well 
settled by now that while investigating 
the commission of a cognizable olfence 
the police officer is not debarred from 
fave^gating any non-cognizable offence 
whidi may arise out of the same &cts. 
He can include that non-cognizable of- 
, fence in the charge-sheet which he pre- 
sents for a cognizable offence. (Vide Fra- 
vId Chandra Mody v. State of Andhra 
Pradesh, AIR 1965 SC 1185.) There can 
be no objection therefore to the conti- 
nuance of proceedings relating to offences 
alleged against the respondent other than 
those co v e re d Iw Sections 182, 211 and 
193 of the Penal Code. 

11. The respondent sought to raise 
certain other points whidi do not appear 
to have been agitated before the 
Court. For that reason it was consider- 
ed neither proper nor necessary to go 
into them. We would, however, like to 
make it dear ttal to the extent they are 
not covered by our Judgment it be 
open to him to raise tiiose points before 
tte appropriate courts below. 

12. In the result tiie apx>eal is allow- 
ed to the extent that the proceedings in 
respect of offences other ian those under 
Sections 182, 211 and 193 shall continue 
but the proceedings in relation to of- 
- --*^068 under Sections 182, 211 and 193 
y ged to have been committed by the 
toru._^gQ^ shall stand quashed, 
sons h*. . , 

temple and ei. Appeal partW 

gatioQ the pohc allowed, 

trate that me css. 
the original infuim. 
complaint before the 


j Workmen (Vaidialingam J.) A.LR. 

AIR 1969 SUPREME COURT 860 
(V 56 C 71) 

(From Ind, TrL W. B.)* 

J. M. SHELAT, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 

The Bengal Chemical and Ph^aceo- 
tical Works Ltd., Appellant v. Its Work- 
men and another. Respondents. 

Civil Appeals Nos. 660 and "811 of 
1960, DA 16-9-1968. 

Industrial Disputes Act (1947), Sdi. HI 
Hem 2 Reyision of Dearness ^owance, 
d?>Tm for — - Considerations. 

In considering a daim for revision of 
dearness allowance the following princi- 
ples have to be considered: 

L Full neutralisation is not normally 
^ven, except to the very lowest class of 
employees. 

IL The purpose of dearness allowance 
being to neutralise a portion of the in- 
crease in the cost of living, it should 
ordinarily be on a sliding scale and pro- 
vide for an increase on the rise in the 
cost of living and a decrease on a fall 
in the cost of livine. 

8. The basis of htcation of wages and 
dearness allowance Is tndustry-cum-re- 
giOD. 

4. Employees gettine the same wages 
should get the same dearness ^owance, 
irrespective of whetter they aro working 
as clerks or members of suDordinate stafi 
Or factory worfanen. 

5. The additional Rnandal burden 
which a revision of the wage structure 
or dearness allowance would impose up- 
on an employer, and his abflity to bear 
such burden, are very material and rel^ 
vant factors to be tmeen info account. 

Normally, however, when a dnim for 
revision _ of dearness allowance is made 
and a rise in the cost of living index has 
been established, such a rTatm Tins to be 
considered on its merits. Further no 
general formula can be laid down as to 
til© date from which a Tribuni should 
inake its award effective and that ques- 
tion has to be decided by the Tribunal 
on a consideration of tiie circumstances 
of each case. Held on facts he 

Tribunal not adopt a wrong approach 
in providing for a slfc^g scale of in- 
crease or decrease of Re. 1 for rise or 
fall of five points in the cost of living 
index. The numbe r adopted by the Tri- 

•(Case No. Vin-260 of 1963, DA 14-1- 

1963— Ind. Tri. W, B.) 

BhI/BM/E860/68 
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btmal was however changed. AIR 1964 SC 
689 and AIR 1963 SC 1827 and AIR 1966 
SC 497 and AIR 1987 SC 1175 and AIR 
1957 SC 78 and (1982) 1 Lab LJ 287 (SC), 
Ref. (Paras 23, 24, 28 and 33) 
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The following Judgment of the Court 
was delivered by 

VAIDIALINGAM, J.; In tiiese two ap- 
peals, by special leave, the company and 
the workmen’s Union attack the award 
of the Industrial Tribunal, West Bengal, 
dated January 14, 1965, in so as it is 
against each of them. The Government 
Or West Bengal, by its order dated No- 
vember 5, 1963, referred for adjudication 
six issues, viz: 

1. Revision of dearness allowance; 

2. Revision of the scheme of gratuity; 

8. Age of superaimuation; 

4. Leave and holidays; 

5. Canteen facilities; and 

6. Shift allowance for supervisors, 

2. In both these appeals we are con- 
cerned only with issues Nos. 1 to 3. With 
regard to dearness allowance, the Tribu- 
nal had directed that it shorrld stand re- 
vised from November 1963, It provide- 
a sliding scale for an increase or decrease 
of Re. 1 for rise or fall of five points in 
the cost of living index, with retrospec- 
tive operation from November, 1963. It 
further directed that the dearness aUow- 
ance payable for each month from Novem- 
ber 1963 shall be recalculated on that 
basis and additional amounts due to 
workmen should be paid in two monthly 
instalments after the date of publication 
of the award. There was a further direc- 
tion to the effect that the dearness allow- 
ance for any particular month shall be 
calculated on the basis of average cost 
of living index for three immediately pre- 
ceding months. Regarding matui^, the 
Tribunal effected certain modifications to 
the then existing scheme of gratuity, 
imder Rules 1, 2 and 3. The Tribrmal 
increased the maximum gratuity payable 
to 15 months’ salary, but deleted the 
provision contained in the scheme that 
tire maximom should not exceed Rs- 4,000. 
In Rule 2, it further directed the dele- 
tion of the qualifying period of 10 years 
continuous and approved service. It also 
modified the provisions of Rule 3 by 
providing for payment of ^tuity less 
any financial loss that has been caused 
to the employer as a result of misconduct 
which necessitated the termination of 
service. It furflier provided that in case 
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of a workman leaving service witliont 
nobce or terminating his employment 
without the permission of tiie company, 
in order to enable him to get gratuity 
he should have put in service of ten com- 
pleted years or more. The Tribunal In- 
creased the existing age of superannua- 
tion ^m 55 years to m years. 

8. The Union, tn its appeal C A. Na 
811 of 1968, attacks the award in respect 
of all the above matters, but so far as 
the company's appeal C. A. No 660 of 
19^ is concern^ thou^ It has chal- 
lenged the award, again, m respect of all 
the above matters to the extent to which 
they are agamst it, this Court has granted 
spedal leave, by Its order dated Apnl 2S, 
1965, only on the question of dearness 
allowance. 

4. Before we proceed to deal with the 
contenbons of the parbes regarding the 
award m queshon, we can straightway 
dispose of two applicabons bled by the 
company CMP No 329 of 19OT has 
heen bled by the company for leave to 
urge addibonal grounds in the appeah 
By this applicabon the appellant seeks 
permission to raise oontenbons regarding 
certam modihcabons effected by the 
Tribunal m the gratuity scheme. That 
is, substanbally. the company attempts to 
reopen the limited leave jnven by &ls 
Co^ on April 28, 1965 *11)6 company 
has also filed CMP. 2860 of 19^ re- 
femng dieicui to certain subsequent pit>- 
ceedmgs and requesting riin Coi^ to 
take diem into considerabon in consider- 
ing the quesbon of dearness allowance. 
Both diese anpLcabons are opposed by 
the Umon ana we see no reason to grant 
die requests contained in each of theni 
These two applicabons are accordin^y 
dismissed. 

5 We shall first take up the quesbon 
of dearness allowance While, on the 
one hand, the appellant wanb a substao- 
b^ reducbon in the dearness allowance 
granted by the Tribunal, the Umon, in 
its appeal, seeks a subrtantfal increase 
in die dearness allowance granted by the 
award- We have already uidicatea the 
decision of the Tribunal in tiitt regard. 

ft Before we actually deal with the 
contenbons of Mr Gokhme, learned couz>- 
sel for die company, and Mr Chari and 
Mr. Sen Gupta, who followed him, for 
die Umon it is necessary to refer to cer- 
tam previous awards, as well as agree- 
ments, widi reference to dearness allow- 
ance. Thou^ diere have bb^ cert^ 
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awards prior to 1954, it Is enou^ if we 
state die history, beginning from the 
agreement between the company and the 
Union, •'entered Into on September 1!^ 
29^ Under Clause 11 of this agreement 
it was provided die then ezistlDg 
rate of dearness allowance would prevail, 
there was a substantial change id 
the workrag dass cost of living index 
in which case toe rate would be suitably 
adjusted. There is no controversy ttirt 
toe rate of dearness allowance, whlca 
was continued under this agreement 
was Bs. 80 per month. j 

1 

7. The Issue relating to dearness allows 
ance was referr^ by the State of West 
Bengal, to Shn C Palit, Fifth Industrial 
Tribunal, West Bengal It Is necessary 
to refer in some detail to the award of 
Shn Paht dated August 28w 1957, because 
toe Industrial Tribunal “ die present 
case, has not chosen to go behind the 
said award. Shn Palit found toat after the 
a g re em ent of September IS, 1954, there 
had been a substanbal increase in the cost 
of living Older justifying the grant of an 
increasM dearness allowance, as contem- 
plated under Clause 11 of the agreemeDt, 
Accofxling to him, in August 1954 the 
working dass cost of bvmg Index stood 
at &V1 1 and in August 1955 it can« 
down to 338 4. Jt again went up to S9L4 
to August 1956 Shn Palit has also stated 
that in May 1957 the cost of bving index 
reached 4006 points. Accordingly he has 
noted that there has been a nse of 56 
pouib. horn 344.1 fa August 1954 to 400B 
to May 1957 and that the said Increase 
fustifjes a revinoD of toe original rate of 
dearness allowance In considertog the 
quantum of mcrease to dearness allow- 
ance that should be awarded, Shri Palit 
has agam taken note of the fact that af 
844 points m September 1954, at the time 
when toe agreement was entered mto, 
toe dearness allowance was ^ 80 per 
month, and that there is no dearness 
allowance up to 180 points of toe cost 
of bvmg index. According to him, toe 
dearness allowance of Rs. 30 per month, 
fa September 1954, represented the dear- 
ness allowance for the pomts in excess 
of 180 points viz., for 164 points and that 
tois roughly worked out at Re 1 dear- 
ness allowance for every 5% points On 
this basis Shn Paht held that to cover 
58 points, nse (400 minus 344), toe dear- 
ness allowance, which could be legitimate- 
ly claimed by the Union, would be Rs 10 
odd, as it to fact appears to have been 
claimed. But, as nonually only 75 per 
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4cent neutralisatfon is granted and in view 
of the fact that the company, which was 
& chemical industry, was also in a tight 
comer, be held that full neutralisation 
^i&ould not be granted- On this reason- 
ing Shri Palit ^owed Rs. 7 as increase 
in dearness allowance on tiie pay scale 
up to Rs. 50 and increased dearaess 
aflowance of Rs. S fhexeaiietj for the 
next Rs. 50 in the pay scale. In view 
of the fact that tiie company had already 
allowed an increase of dearness allow- 
ance of Rs. 2, Shri Palit directed that the 
increase of dearness allowance, as order- 
ed by him, should be adjusted against the 
amount already paid by the company, 

8. Both the company and the Union 
appealed to this Court against this award 
Or Shri Palit- The decision of this Court 
is reported as Bengal Chemical and Phar- 
maceutical Works Ltd., Calcutta v. Their 
Workmen, (1959) Supp 2 SCR 188 = (AIR 
1959 SC 633). Referring to the agree- 
ment dated September IS, 1954, this 
Court observed that the rate of dearness 
allowance, continued under that agree- 
ment, was accrated by the parties as 
reasonable on the date of tiie agreement 
till there was a substantial change in the 
working class cost of livmg index. This 
Court further stated that the findings 
given by Shri Paht were on facts and no 
permissible grounds had been shown for 
interference with it in an appeal by spe- 
cif leave. The award of Shri Palit was 
confirmed by this Court and the com- 
pmy's apped was dismissed with costs. 
The Union did not press its appeal and 
that too was dismissed with costs. 

9, On January 6, 1982 there was 
iagain a memorandum of settlement be- 
tween the company and the Um'on, and 
under Clause 6 it was provided that the 
then existing slab of dearness allowance 
in relation to the basic pay of the em- 
ployees would be increased by Rs. 8 and 
that the increase was to have effect from 
November 1, 196L The Union made a 
demand, on May 21, 1962, for revision 
of the dearness allowance, scheme of gra- 
tuity and the age of superaimuation. It 
also presented its demands, on Septem- 
ber 8, 1982, to the Assistant Labour Com- 
missioner, West BengaL With reference 
to the revisiDn of dearness allowance, the 
demand of the Union was that there 
should be hundred per cent neutralisa- 
tion. As conefiiation failed, a reference 
was made, by the State Government, on 
November 5, 1983. We have already in- 
dicated the nature of the directions given 
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in the award, in respect of dpampgg 
allowance. 

10. ^ The Tribunal, in the award in 
question, has, after elaborately referring 
to the agreement of September 15, 1954 
as well as the award of Shri Palit and 
the settlement dated January 6, 1962, te- 
jected the contention of the company 
that no case had been made out for a 
revision of the dearness allowance. Jn 
this connection the Tribunal referred to 
the chart, filed by the Um'on, regarding 
the cost of living index during the years 
1961 to 1984 and has noted that the cor- 
rectness of the chart had not been dis- 
puted by the company. It is of opinion 
that in January 1962, when the settiemenS 
was arrived at on January 6, 1962, tiro 
index number was 402 and, after referv 
ring to the index numbers m the various 
months between 1962 and 1984, it con- 
cluded that there had been a substantial 
increase in the cost of living index and 
hence a revision of the dearness allow- 
ance was necessary. The Tribunal no 
doubt took the view that the ffnanpfaT 
ability of the company to bear the addi- 
tional burden, did not come ia for consi- 
deration because by Clause 10 of the 
settlement dated January 6, 1982, the 
company had ^reed to a modification of 
the dearness allowance if there was a 
substantial change in the working 

cost , of living index. 

11. Regarding the rate of variation 
that had to be fixed, the company ap- 
pears to have pressed for the acceptance 
of the principle laid down by this Court 
in Hindustan Times Ltd., New 
Delhi v. Their Workmen, (1964) 1 SCR 
234 = (AIR 1963 SC 1332) providing for 
the linking of the dearness allowance xvith 
the cost of living index. It also appears 
to have urged mat the provision made 
in the said decision regarding dearness 
allowance that it should be increased or 
decreased by Re. 1 for a rise or fall in 
tiie cost of living index by 10 points 
should be adopted; that is, the appellanS 
pressed that the variation should be link- 
ed to a variation of 10 points. On the 
other hand, the Um'on appears to have 
pressed for the acceptance of tbe method 
adopted by this Court in a case from 
West Bengal, in Workmen of Hindusthan 
Motors V. Hindusthan Motors, (3982) £ 
Lab LJ 352 (SC) viz., of pimdding c 
sliding scale of an increase or decrease 
of Re. 1 for a rise or fall of every five 
points in the cost of living index. 
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12. The Tribnnal has, after holding 
that It cannot go behind die award or 
S hri Palit as die said award had been 
confirmed by dus Court, acceded the 
Umon's contention tiiat diere ^onld be 
an increase or decrease of dearness 
allowance by Re 1 for an increase or 
decrease of every 5 pomts In die cost of 
living mdez. It has also held diat the 
cost of hving mdex at the time when 
the agreement of January 6, 1962 was 
enter^ into was 402 and the dearness 
allowance of Rs S fixed under the said 
settlement could be referred only to the 
said figure of 402. 

13 The Tribunal then considered the 
question as to from what date the revi- 
sion of dearness allowance should be 
given effect to Though the company 
contended that the award should be- 
come operative only from the date when 
it was given and the Union, on die other 
hand, contended that it should be given 
effect to from the date when the demand 
for revision was made by it, the Tribunal 
tdbmatelv held that the increased dear- 
ness oliowanee granted by it should 
take effect from the mooth when the 
reference was made by Government, viz., 
November 1963. 

14 Mr Gokhale, learned counsel for 
the company, has urged that the hnkmg 
of dearness ^owance at the rate provid- 
ed in die award is not justified as it de- 
arts from the past practice evidenced 
y the various awards, as well as the 

agreements and setdements, entered into 
by the parties. The Tribunal, counsel 
u^es, has given no special reason to de- 
part from the method adopted on pr^ 
sdous occasions According to the Jeam- 
^ counsel, the dearness allowance, if 
any, should have been gwen on an ad 
hoc or lump sum basis as had been done 
on pnor occasions Mr Gokhale also 
urgra that die fmandal position, or capa- 
city to bear the additional burfen, that 
will be cast on the company by the grant 
of mcreased dearness allowance, which 
has been held by decisions of this Court 
to be a relevant factor to be taken into 
account, has not been considered at tdl 
by the Tribimal Ih the altemahve, 
counsel urges that even assuming that 
die method of linking, ^lopted by the 
Tribunal, was correct, a very senous mis- 
take bm been committed by the Tribu- 
nal when It has proceeded on the basis 
tTiat the increase diould be granted on 
the basis th^ there has a rise over 
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the cost of living index of 402. Accord- 
ing to hir Gokhale, the evidence clearly 
shows diat on the date of the setdemenh 
viz., Januaty 6, 1962, the cost of hving 
index for Tanuary ZM2 could not have 
been available and the parties had before 
them only the cost of Lvmg index for the 
month or November 1961, which was 
421 pomts and it is on that basis that 
an mcrease of R^ 8 was ftzed In the 
setdement of January 6, 1062. Therefore 
any dearness aUowance that Is wanted 
must have reference to a rise of the cost 
of living index above 421 points Counsel 
also attacks the direction regarding effect 
being given to the award from Noven^ 
ber 1963. 

15. While contestmg the appeal of the 
company, Mr Chari, and Mr Sea Gupta, 
learned counsel for the Unions concern- 
ed, have urged that at no Stage has the 
dearness allowance been fix^ in this 
comjpany, on any scfentific basis Ao 
con^g to the learned counsel, the agree* 
ment, entered into between the partes, 
should not be taken os indicative of the 
fact that complete neutralisation has been 
effected u the matter of fmng dearness 
allowance According to them. Shri Palit 
bos committed a fundamental error In 
assuming that in the 1954 agreement full 
neutralisabon has been given Counsel 
also point out that the ertent or degree 
of neutralisation to be grant^ is aot rigid 
and that though hundred per cent neutra- 
lisaboD Is not normally given, neverthe- 
less in the case of the l^est paid em- 
ployees such neutralisation is permissible. 
Counsel also urged that tiie Tribunal h^ 
committed a mistake in not accepting the 
claim of the Union that the question of 
deaii)ea.s nPnwacieei to i\p 

sidered entirely on the placed 

before it, without in any manner being 
influenced by the award of Shri Pidit. 
It 13 also pointed out that even the ap- 
pellant wanted a shdmg scale to be at- 
tached to the dearness allowance end 
provision made for the rate of dearness 
allowance being liable to be increased or 
decreased by Re 1 for a rise or fall in 
tiie cost of living index by every 10 points 
as will be seen from the fact that it 
pressed for the acceirtance of the pnnd- 
ple laid down by thu Court in the Hindu- 
stiian Times case, (1984) 1 SCR 234 = 
(AIR 1963 SC 13^) It is further urged 
that the Tribunal was Justified io grant- 
ing dearness allowance for an increase 
oyer the cost of hving Index of 40^ as 
mat was the price index in the month 
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of January 1962 when the settlement be- 
tween the parties was effected. 

16. In ihe appeal, by the Union, re- 
garding dearness allowance, Mr. Sen 
Gupta, learned counsel, urges that there 
should have been cent per cent neutra- 
lisation in the award of dearness allow- 
ance and that there should have been a 
complete de novo examination of the 
daim made by the Union for revision of 
dearness dlowance, without being in- 
fluenced by the award of Shri Paht In 
this coimection counsel refers to the ded- 
sion of this Court in Remington Rand of 
India v. Its Workmen, (1962) 1 Lab LJ 
287 (SC) where it has been held that 
when a rise in the cost of living index 
has been established, the daim for a 
revision of dearness allowance cannot be 
rejected without examining its merits 
soldy on the ground that because a pro- 
vision has been made for adjustment from 
time to time, by agreement of parties in 
a scheme, ^at scheme ou^t to remain 
in force for ah time and cannot be re- 
opened or re-examined. Counsel further 
urges that in any event, the Tribunal 
should have given effect to its award 
from May 1962, when the Union had 
made the demand for revision of dear- 
ness allowance. 

17. Before we deal with the conten- 
tions of the learned counsel, it be 
desirable to refer to a few decisions of 
this Court laying down the pxindples that 
have to be borne in mind when a daim 
for dearness allowance or revision of 
dearness allowance is considered. 

18. In Clerks of Calcutta Tramways 
V. Calcutta Tramways Co. Ltd,, 1956 SCR 
772 = (AIR 1957 SC 78) it is observed: 

"We can now take it as settled that in 
matters of the grant of dearness allow- 
ance exceipt to the very lowest dass of 
manual labourers whose income is just 
suffident to keep body and soul together, 
it is impolitic and unwise to neutralise 
the entire rise in the cost of living by 
dearness allowance. More so in the case 
of the middle dosses.” 

19. In ihe Hindusthan Times case, 
(1964) 1 SCR 234 = (AIR 1963 SC 1832) 
it is stated at p. 247 (of SCR) — (at p. 
1338 of AIR); 

“As was pointed out in (1962) 2 Lab LJ 
852 (SC), the whole purpose of dearness 
allowance being to neutralise a portion 
of the increase in the cost of living it 
diould Ordinarily be on a sliding _ scale 
and provide for an increase on rise in the 


cost of hving and a decrease on a fall 
in the cost of living.” 

20, In Greaves Cotton and Co. v. 
Their Workmen, (1964) 5 SCR 362 = (AIR 
1964 SC 689), ^er referring to the 
Hindusthan Motors case, (1962) 2 Lab LJ 
352 (SC) and the French Motor Car Co.’s 
case, (1963) Supp 2 SCR 16 = (AIR 1963 
SC 1327), this Court laid down that the 
basis of fixation of wages and dearness 
allowance is industry-cum-region and ob- 
served, at p, 868 (of SCR) = (at p. 693 
of AIR) 

‘The prindple therefore which emerges 
from these two decisions is that in ap- 
plying the industry-cum-region formula 
for ffring wage scales the Tribunal should 
lay stress on the industry part of the for- 
mula if tiiere are a large number of con- 
cerns in the same region carrying on the 
same industry; in such a case in order 
that production cost may not be unequal 
and there may be equal competition, 
wages should generally be fixed on the 
basis of the comparable industries, namely 
industries of the same land. But where 
the number of industries of the same 
land in a particular region is small it is 
the region part of toe industiy-cum- 
region formula which assumes importance 
parb'cularly in the case of clerical and 
subordinate staff, for, as pointed out in 
die French Motor Car Co.'s case, (1963) 
Supp 2 SCR 16 = (AIR 1963 SC 1327), 
there is not much difference in the work 
of this class of employees in different 
industries." 

Again, at p. 374 (of SCR) = (at p. 695 of 
AJR) it is stated; 

“Time has now come when employees 
etting same wages should get the same 
eamess allowance irrespective of whe- 
ther they are working as clerks, or mem- 
bers of subordinate staff or factory-work- 
men." 

21. In Ahmedabad Mill Owners’ Asso- 
ciation V. The Textile Labour Association, 
(1966) 1 SCR 382 = (AIR 1968 SC 497) 
it has been emphasised that in trying to 
recognise and give effect to the demand 
for a fair wage, including the payment 
of dearness allowance to provide for ade- 
quate neutralisation, industrial adjudica- 
tion must always take into account the 
problem of the additional burden which 
such wage structure would impose upon 
fae employer and ask itself whether the 
employer can reasonably be called upon 
to bear such burden. 

22. In Kamani Metals and Alloys Ltd, 

V. Their Workmen, (1967) 2 SCR 463 = 
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(AIR 1987 SC 1175) it has been nirted 
that one-hundred per crat neub^ahon 
is not advisable as it will le^ to inDa- 
ticm and therefore dearness allowance Is 
often a Lttie less than on&-hunarea per 
cent neutralisabon. 

23 The following pnncfples broadly 
(jmerge from the ^ove decisions 

L Full neutralisation is not n<^ally 
given, except to the very lowest dass of 

"^e purpose of dearness ^owance 
being to neutralise a Mrtion of the 
crease in the cost of hving. it should 
ordinarily be on a shdmg scale and 
vide for an increase on the rise In ttc 
cost of living and a decrease on a fail 
kn die cost of hvmg. , , 

S The basis of fixation of wages and 
dearness allowance Is industiy-cran- 
region , 

4 Employees getting the same wages 
should get the same dearness allowance. 
Irrespective of whether they are wortog 
as clerks or members of suboidmate statt 
or factory workmen. 

5 The additional financial burden 
which a revision of the wge structure or 
dearness allowance would impose upon 
an employer, and his abihty to bear suA 
burden, are very material and relevant 
factors to be tal^ into account 


24. Having due regard to the above 
pnnaples, we are satined. In the Instant 
case, that die Tribimal has made sub- 
stantially a correct approach to conridaw 
mg the for revisicra of dearness 

alliance 
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26 The Tribunal Is also justified fat 
rejecbng die contention of me Up** 
t hat die reviaon of the dearness allow- 
ance must be made de novo, imon^ 
die previous award of Shn Paht Tbo»® 
nonnjly, when a claim for revision « 
dearness allowance Is made and a iw 
in the cost of living mdex has been cta> 
such a claim has to be considered 
on ib merits, as held by this Court fa 
the Rennngtcrn Rand case, (1962) 1 
LJ 2S7 (SQ, it cannot be lost ^ 
in this case, that the deosion of SW 
Paht was affirmed by this Court and ^ 
appeals, filed by the company and ^ 
Union, were dismissed on the ground thrf 
the agreement of 1954 was reasonable and 
the &dings of Shn Palit %vere all OT 
facts. In view of this, the Tribunal, fa 
our view, was perfectly justified to 
ceeding on the basis tiiat the award d 
Shn Paht should fonn the basis hr co^ 
aldenng the nature of the revision of 
dearness allowance that would be pet' 
missible We have already referred to 
the vanous matters, adverted to by Sen 
Paht to his award. If reaDy ^ cas® ^ 
the Umon was, as is now soo^t to M 
put before ns, that the dearnew 
ance on prior occasions had not be« fe- 
ed on any soentific basis and that Snn 
Paht erred In proceeding on such an 
assumption with reference to prewoos 
* 1 ..^ afim these 


agreemenb, toe proper stage when these 
questions should have been 


25 We are not impressed with toe 
contention of either toe oompany or the 
Union toat the Tribunal has cornmrtted 
an error in toe matter of revising the 
dearness allowance The company ap- 
pears to have been more intent upon 
pressmg tiiat toere been no substan- 
tial increase m the cost of living since 
toe settlement, dated January 6, 1902 and 
that, to any event, toe Umon, fa view of 
Clause 10 of the settlement was not en- 
titled to ask for a revision of dearness 
allowance before toe expire of three 
years. The Tribunal has refared to the 
xise in toe cost of Ihmc index after toe 
date of toe settlement of January 6, 1962, 
and it has also, in our opinion, quite 
rightly held that Clause 10 of the settle- 
ment is no bar for entertainmg the dafm. 
therefore. Its decision to^ a revision of 
toe dearness allowance should be made 
is pm-fertly correct. 


quesnoDS snouiu nave oeen canvass^ 
was to the Umon's appeal, 

Court, against the award of Shzi P^ 
Having allowed that appeal to be cis- 
missed as not pressed, it is no longer 
open to the Union to raise toose 
tlons now We are therefore sahsfiw 
toat toe Tribunals view that Shn 
award should form toe basis for further 
recoQsderation of toe daim for revision 
of dearness allowance Is co r rect. 


2T The Tribunal has no doubt stat^ 
that toe financial ability of the company 
does not come fa for consideration,^ 85 
toe company agreed, by toe settlemem or 
January 6, 19^ to pay increased dwr- 
ness allowance if there was a substanb^ 
diange in the cost of hvmg mder. R ** 
true that the additional financial hurdto 
♦hat will be thrown on the company 07 
reason of toe revision of dearness allow- 
ance is a very material and relevant isi> 
tor to be taken into account to sum «- 
cumstances but, m tins case, we do ^ 
told fa toe wr i tten statement, rued W 
toe company, any plea taken toat fi ^ 
rlatm of the Union, as made in its c ia itei 
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of demands in respect of dearness allow- 
ance is accepted, it will cast a very heavy 
financial burden on the resources of Ae 
company. In the absence of any such 
plea having been taken, we consider it 
unnecessary to pursue this contention of 
ihe appell^t any further. 

'' 28. There is tie additional drcam^ 

stance of the provision for modification, 
as contained in the settlement of January 
1982. The aprollant, so far as we can 
see, has not placed any material before 
ihe Tribunal regarding the comparable 
industries in the region. As pointed out 
by the Union, the company seems to have 
pressed for the grant of dearness allow- 
ance being liable to be increased or 
decreased by Re. 1/-, as was done by this 
Court in the Hindusthan Times case, 
(1984) 1 SCR 234 = (AIR 1963 SC 13321. 
The Union appears to have pressed for 
an increase or decrease of Re. 1/- in 
dearness allowance, with a rise or fall of 
every 5 points in the cost of living index. 
It is therefore obvious that the appellant 
also wanted linking of Re. 1/- for every 
10 points. It must also be borne in mind 
that the alternative way propounded by 
the Union, for grant of dearness allow- 

. ance has been rejected by the Tribunal 
Under these circumstances it caimot be 
stated that the Tribunal has committed 
any error in accepting the claims of the 
Union, supported as it was by the deci- 
sion of this Comrt in the Hindusthan 
Motors case, (1962) 2 Lab LJ 352 (SC). 

29. Mr. Gokhale next urged that the 
view of the Tribimal that the increase of 
Rs. 3/- as dearness allowance, given in the 
settlement dated January 6, 1962, must 
have been on the basis that the index 
number was 402, was erroneous. The 
settlement was made on January 6, 1982, 
on which date the index number for 
January 1982 could not have been avail- 
able to the parties. The last month for 
which the index number was available 
was for the month of November 1981 and 
it was 421. The index number at the 
time when the award was given by Shn 
Palit was about 400 and it was really for 
an increase of 21 points diat Rs. 3/- as 
increment was provided in the settlement. 

^ Thou^ when the Tribunal gave the pre- 
sent award the index number for Janu- 
ary 1962 was already available, that 
figure could not have formed the basis of 
the settlement, and it is jnconceivafale 
that for a rise of only 2 points, L e., 
from 400 in 1957 to 402 in 1962, a rise of 
Rs. S/- in the dearness allowance would 


have been provided for. Therefore die 
increase or decrease provided for by the 
Tribunal must really relate to the cost of 
living index of 421 points, and not to 402 
points. 

SO. Mr. Sen Gupta, learned counsel 
for the Union, fbtmd considerable difiEi- 
culty in supportmg the reasoning in fho 
award on mis matter. We are In agree- 
ment with the conditions of Mr, Gokhale 
in this regard. Hie Chart, Exhibit 4, fur* 
nished fay the Union, clearly shows that 
ihe index number in November 1981 was 
421 points. It also shows that the index 
for January 1962 was 402 points, but the 
index for that month was not available 
till the end of January 1982 and it could 
not have been before the parties when 
ihe settlement was made on January 6, 
1982. Therefore, the index number of 
421 must have been taken into account 
on the date of the settlement and it must 
have been really for the increase of 21 
points, after the date of Shri Pahfs award, 
that tibe additional sum of Rs. 3/- waS 
fixed as dearness allowance. If, on foe 
other hand, foe Tribunals view is corredi 
there would have been only an increase 
of 2 points, from 400 to ^2, and for that 
increase of 2 points, foe smn of Rs. 3/- 
was fixed, as dearness allowance. In our 
opinion, that reason^ of foe Tribunal 
cannot be accepted. Therefore foe award 
of foe Tribunal will have to Se modified, 
in this regard, by directing that foe slid- 
ing scale, providing for an increase or 
decrease of Re. 1/- for a rise or fall of 
every 5 points, must be related to foe 
cost of living index of foe base of 421 
(that being foe cost of living index for 
November 1961) and not of foe base of 
402, as directed by foe TiibunaL 

81. The last contention of Mr. Gokhal^ 
bearing upon dearness allowance, is that 
foe direction that foe award will have re- 
trospective efFect from November 1963 is 
erroneous. In this connection Mr. Go- 
Idiale referred us to CL 10 of foe settle- 
ment of January 6, 1962 stating that foe 
settlement was to remain operative for 
three years. According to learned coun- 
sel any rise in dearness allowance should 
have effect only after the expiry of three 
years from January 6, 1962 or, at any 
rate, from foe expiry of three years from 
November L 1961, foe date on which foe 
increase in foe settlement had been given 
effect to. 

32. Mr. Sen Gupta, in foe Union’s ap- 
peal, pressed for foe award being given 
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e0ect to from May 1962 when die Union 
had made a demand on the company for 
revision of dearness allowance, especial- 
ly when the Trjbimal had found 

that- fliere had been a substantial use fn 
the price mdex after die date of the 
settlement It will be seen that bodi the 
arties have a gnevance regardmg the 
ate from which die revision of dearness 
allowance should be mven effect to We 
are not impressed wim the contentions of 
bofli the parties, in this regard- The Tri 
banal has taken note of the rise in the 
cost of Imng Indei, as well as the de- 
mand htivtTvg been made by die work 
men, as early as May 21, 1962. It has also 
adv^ed to the fact that the reference, by 
the State Government, was made on 
November 5, 1963 It has furdier advert 
ed to die fact that diough the cost of 
Imng mdex had increased considerably, 
the company did not choose to adjust the 
dearness allowance suitably It was, after 
having regard to all the circumstances 
that me Tribunal felt that the workmen 
should get dearness allowance commen- 
surate with the cost of living inde^ at 
least from the month of reference viz, 
November 1963 As laid down by dtls 
Court in the Hmdosthan Times case, 
(1964) 1 SCR 234 « (AIR 1963 SC 1332) 
no general formula can he laid down as 
to tee date from which a Tribunal should 
make its award effective and that teal 
(pieshon has to be deaded by the Tri 
bunal on a considerahon of tee orcom 
stances of each case In tee said deosion 
this Court dedmed to interfere with tee 
Tribunals direction teat reliefe given by 
it would become effective from tee date 
of reference 

33 In Kamani Metals Ltd. case, 
(1967) 2 SCR 463 = (AIR 1967 SC 1175) 
tee workmen had made demands on 
July 1, 1961 The CondUabon Board was 
moved on September 8 1962 and, when 
conciliabon f^ed, a reference was made 
on December 14, 1962. The Tribunal 
made an award, retrospective from Octo- 
ber 1, 1962, a ^te between tee reference 
to conciliation and the reference to tee 
TribunaL That decision of tee Tribunal 
was accepted by this Court. 

34- Recently, In Hydro. (En^eers) 
Pvt Ltd V The WorkmHi, Cira App 
No 1934 of 1967, D/ 304-1968 = (AIR 
1969 SC 182) teis Court declined to in- 
terfere with the direcbcm given by Tri- 
bunal teat its award shotild\take effect 
from tee date of demand niade by tee 
workmen It has also been pohitea oo^ 


Its Workmen (Vaidialingam JJ A»LR 
in the said decision, teat It is a matt CT of 
discretion for the Tribunal to dedde, from 
the circumstances of each case from which 
its award should come into opera- 
tion, and no general rule can be laid 
down as to tee date from white a Tri 
bxmal should brmg its award mto force. 
Therefore it will be seen that when a 
Tribimal gives a direcbon regarding die 
da te from white it has to become effeo- 
tive, no question of piinaple, as sute, is 
involved. 

35 From the above decisions of tlds 
Court, it wdl also be seen that this Court 
has dedmed to interfere with an award 
having effect from either tee date of de- 
mand, or tee date of reference, or evM 
a date earher tegn the date of referenu 
but after tee date of demand In fa^ 
tee direction given by tee Tribunal, la 
tee case before us, giving effect to its 
award from the date of reference, square- 
ly comes within the decision of teis Court 
in tee Hmdusthan Tunes case, (1964) 1 
SCR 234 = (AIR 1963 SC 1832) and, as 
sute, that direction is correct. 

36. To conclude, on this aspect of 
dearness allowance, excepting for the 
direcbon that tee rate of tiaeese or de- 
crease awarded by tee Tribunal should 
be related to the cost of laving index of 
421 and not 402 (as directed by tee Tn 
bunal), in all other respects tee decision 
of tee Tribund on this point will stand 
This closes the discussion on tee appeal 
of tee company and the appeal of the 
Umon in so far as they relate to dearness 
allowance 

37 There are two further points, 
taken by the Union, in its appeal, one re- 
labng to the modificabons e^cted to the 
gratuity scheme, and tee other relatmg to 
tee age of superammabon The prcm 
sions in the matnity sdsne, white came 
up for consiOCTahon before the Tribunal, 
were as follows 

“L On tee death of an employee whfle 
in tee service of tee company, one month's 
salary for each complete year of service 
subject to a maximiim of 12 months 
saLuy not CKieedmg Rs 4,000 on the 
average of the last three years salary to 
be paid to his heirs or dependants as tee 
Board may m feeir discrebon decide 

2. On voluntary r e tir ement due to ill- 
ness or tenninabon of service by tee com 
pany after 10 years contmuous and ap- 
proved service one month’s pay for eate 
year of service subject to a maxmuim of 
12 months pay not exceeding Es 4,000 
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8. No employee shall be entitled to 
daim anj' gratuity if he is dismissed for 
dishonesty or misconduct or if he would 
have left service without notice or ter- 
minated his employment without the per- 
mission of the Company.” 

38. The Tribunal has effected certain 
modifications to R. 3 which, in our opi- 
nion, are quite consistent with the deci- 
sion of this Court in Management of 
Wenger and Co. v. Workmen, (1963) Supp 
2 SCR 862 = (AIR 1964 SC 864). There- 
fore the Union cannot have any grievance 
regarding the Tribunal’s directions, in 
this regard. 

39. So far as Rr- 1 and 2 are concern- 
ed, the Tribunal modified them by in- 
creasing the ceiling from 12 months’ 
salary to 15 months’ salary and deleted 
the pecuniary limit of Rs. 4,000. In R. 2, 
the Tribunal further directed the dele- 
tion of 10 years’ continuous and approved 
service to enable a workman to get 
gratuity in the circumstances mentioned 
therein. Mr. Sen Gupta, learned counsel 
for the Union, urged that the Tribunal 
committed an error in prescribing the 
ceiling of 15 months’ basic wages and 
that the Tribunal should have modified 
R. 1 by proAuding that the average last 
one year’s , salary' should be taken into 
account for the purpose of calculating 
gratuity, instead of the three years’ period 
provided in the rule. Mr. Gokhale, learn- 
ed counsel for the company, pointed out 
that his client has been prejudiced by 
the modifications effected by the Tribu- 
nal, but the company had now been pre- 
cluded from raising these objections be- 
cause of the limited leave given by this 
Court. Nevertheless, the coimsel point- 
ed out, inasmuch as the Tribunal was in- 
creasing the ceiling from 12 months to 
15 months and deleting the further pecu- 
niary limit of Rs. 4,000/-, as well as the 
qualifjung ,period to enable a worker to 
earn gratuity, the Tribunal must have felt 
that no further modifications were neces- 
sary. In our opinion, no case has been 
made out by the Union for interfering 
with the directions given by the Tribunal 
and we are also satisfied that there has 
been no improper e-vercise of discreb'on 
by the Tribunal in this regard. It has 
efected certain modifications in favour of 
the worlanen and obviously it did not think 
it necessajy to malce any further modifi- 
cations as pressed by tlie Um'on. There- 
fore, the objections to the modifications, 
raised on behalf of the Union, hav'e to 
be rejected. 

1969 S. C./24 V G— 3 


40. The last point that has been agitat- 
ed by the Union, in its appeal, is regard- 
ing the age of superannuation. The pro- 
vision regarding age of superannuation, 
as obtaining then in the company, was as 
follows: 

“The age of retirement as mentioned 
in the Company’s Standing Orders under 
R. 9 will henceforth be strictly followed 
in case of all employees. The , employees 
henceforth shall retire at the age of 55. 
Extension, if any, will depend on Com- 
pany’s discretion.” 

The Tribunal increased the age of super- 
annuation to 58 years from 55 years. It 
has relied upon two dreumstmees in 
coming to this conclusion: (a) that this 
Court has raised the age of retirement 
from 55 to 58 years in Workmen of Jes- 
sop V. Jessop and Co., (1964) 1 Lab LJ 
451 (SC) which was a case from West 
Bengal, with regard to clerical and subor- 
dinate staff, other than those who were 
workers under the Factories Act; The 
appellant’s industrj' which is of a diffe- 
rent nature, being a chemical and phar- 
maceutical industry, aU ihe workmen of 
such a. company — factory workers or 
non-factory workers — should have the 
same age of superannuation; (b) the fixa- 
tion of the age of retirement for its em- 
ployees, by the Government of West Ben- 
gal, at 58 years. 

41. Mr. Sen Gupta urged that the 
age of superannuation should have been 
raised to 60 years. It is not necessary to 
refer to the earh’er decisions of this Court, 
on this point. Recently, in The Manage- 
ment of Messrs. Burmah Shell Oil Stor- 
age And Distributing Co. Ltd. v. Its Work- 
men, Civil App. No. 44 of 1968, D/- 
1-5-1968 (SC) this Court, after a review 
of tire prior decisions, held that in fixing 
the age of superaimuation the most im- 
portant factor that has to be taken into 
consideration is the trend in a particular 
area. Applying this test, vv'e are satisfied 
that the Tribunal’s fixing of the age of 
retirement at 58 years is justified. As al- 
ready noted, it has relied upon Jessop’s 
case, (1954) 1 Lab LJ 451 (SC) which re- 
lated to West Bengal and the age of re- 
tirement fixed by 5ie State Government 
Therefore the Tribunal has taken note of 
the trend in the particular area vaz., W'est 
Bengal, when it increased tlie age of 
superaimuation from 53 to 58 years. 
Therefore the Union’s claim that it should 
be further increased to 60 years cannot 
be sustained. 


870 S C (Pr 42)-[R' IJ Digyi/aysm^jl v 

42. In the result, excepting for the 
modiBcabon indicated by us ^th regard 
to the cost of living moex m respect of 
dearness allowance, in all other respects 
we confinn the award. The appeal, by 
&e company, is therefore partly allowed 
to the extent of the modification noted 
above* The appeal of the Union is dis- 
missed. Parties will bear their own costs 
GGM/DVC. Order accordingly. 


AIR 1969 SUPREME COURT 870 
(V 58 C 72) 

(From Bombay ILR (1959) Bom 682) 
R. S BACHAWAT AND K. S 
HEGDE, JJ 

Kiimar Shn Digvijaysmghjt Hamir- 
nnh]i. Appellant v Manji Sa\'da and 
others Respondents 

Civil Appeal No 37 of 1963, D/- 23-7“ 
1968 

Tenancy Laws — Satmishtm Land 
Reforms Act (25 of 1951), Sections 18. 
19, 20 end 2 (15) — E x pre ss ion ‘grant: 
m Secbon 18, mter p re ta hon of ~ Grairt 
by ruler of erstwhile Stale of Vcrpur 
confomed by Government of India sub- 
feet to condihoQ that grantee would not 
evict culbvatots from land Grant ac- 
cepted 1^ grantee subject to oondihons 
By a nobficatiOT^ under Section 2 (15) 
of the Act grantee declared to be a 
Girasdar subject to provisions of S 18 
— Application by grantee under Sec. 10 
as Cuasdar for order of aHotment 
land for personal cultiration, held, m- 
competent — Grantee was bound by 
conditions annexed to grant and hfam- 
latdnr could not pass on order enablmg 
hrni to evict the tenants. 

Tb/i. OnwOTnueot. of. lodia. cnnErafti 
a grant made by the ruler of the erst- 
wlme State of Virpursubject to a condition 
that the grantee would not evict the 
cultivators from the land. Subsequently 
the Government of Saurashtra issued a 
Dohficahon under Section 2 (15) of the 
Saurashtra Land Reforms Ati. declanng 
the grantee to be a Girasdar for pur- 
poses of the Act subject to the provi- 
sions of Sechon 18 L e., the condttioa 
imposed by the Government at the time 
of his recogrubon that be cannot evict 
die tenants On an appbeahon by fte 
grantee under Section 19 of the Act for 
an order of aHotment of land for perso- 
nal cultivation 
C\i/CXi/D302/^ 


Man|i Savdn (Bachawat J) A.LR. 

Held that the grantee as a Girasdar 
was subject to provisions of Section 18 
and because of Sechon 18 he was sub- 
ject to the conditions imposed by the 
Government at the time of his recogni- 
tion and hence he had no right to evuA 
the tenants and the Mamlatd^ could not 
pass an order which would enable him 
to evict them. Therefore the apphea- 
tion tmder Section 19 was mcomp^enh 
By filing appheabon under Sechon 19 
the grentee sou^t an order which would 
ename him to evict the tenants m coa- 
travenhon of the condition of his granf 
as on the strength of the order of ^ot- 
ment of land for personal culhvahon 
under Sechon 20 (2) the Girasdar would 
be enhtled to evict the tenants from the 
land allotted to him ILR (1959) Bom 
662. AHumed. (Para T) 

The expression "grant* m Sechon IS 
is wide enough to take withm its sweep 
a grant by the government to the Giras- 
dar end is not limited to a grant by the 
Girasdar to the tenant The condihons 
incorporated in the letter confinmng the 
onnt were folended for the beneht of 
the tenanb and the grantee was bound 
by them. The tenants c^d claim the 
benefit of the condibon that the grantee 
wtmld not evict him. The condition 
was annexed to the grant The right or 
privilege of the tenant out of that condl- 
hoD was a nght or prrvdege ansmg out 
of a grant withm the meaning of Se^ 
hon 18 AIR 1962 SC 445, Ref to 

(Para 6) 

Cases Referred Chronological Paras 
(1962) AIR 1962 SC 445 (V 49) « 

1962-3 SCR 970 State of San- 
rashtra v Jamadar Mohamad 
Abdulla 0 

Mr B Sen, Senior Advocate (Mr P V 
Ha^ Advocate and M/s. K. L. Hath! 
and Ahqur Rehman, Advocates of M/s. 
Hatfu and Co, with fom), for Appellant; 
Mr M V Goswami, Advocate, for Res- 
(Nos L 2, S, 6 and 7> Mr 
N S Bmdra Senior Advocate (Mr S P. 
Nayar, Advocate with him), for Respoo.' 
dents (Nos SB and 27} 

The followmg Judgment of the Court 
was delivered by 

BACHAWAT, Jj This appeal raises 
Questions of interpretation of certam 
provisions of the Saurashtra Land Re- 
forms Act 1951 (Act No XXV of 1931). 
On June 1, 1947 Narendrasm^ji the 
men rnler of the Virpor State grants 
certain agncolhiral lands situ^e withia 
the State to the appellant, his paternal 
uncle On February H, 1948 Narendni- 
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and the appellant effected an ex- 
change under which tibe appellant re- 
turned the lands at Matiya and Guda 
to Narendrasinghji and in lieu thereof 
was granted certain lands in KharedL 
[The lands in Kharedi are the subject- 
matter of dispute in this litigation. On 
February 17, 1948 the grant was record- 
ed in the ‘'Hak Patrak of the Virpur 
State. On March 8, 1948 the adminis- 
tration of the Virpur State was assumed 
by the United State of Saurashtra. The 
grant to the appellant was questioned 
by the Saurashtra Government. There- 
after at a conference called the Jamnagar 
Conference, it was arranged between 
Narendrasinghji and the Government of 
India that the lands in Haredi should 
be regarded as lawfully granted to the 
appe llan t subject to the condition that 
the grantee would not evict the cultiva- 
tors from the land. The arrangement 
was set out in a letter dated November 
^ 1949 fiom the officer on special duty 
integration) Political Department, to the 
Secretary, Revenue Dmartment, Um'ted 
State of Samashtra- The letter stated; 

^According to the Jamnagar Confer- 
fence decision as this grant was an ex- 
change, it was acceptable after verifica- 
tion regarding reasonableness of the ex- 
change. It having been decided on en- 
quiry that the exchange was reasonable, 
the grant is accepted subject however 
to the liability of the grantee (a) to pay 
12% per cent as assessment (b) to see 
that no cultivator shall be evicted from 

the land The grantee K. S. Digvijay- 

singhji may kindly be informed of this 
assessment charge and the other con- 
tents of this letter and may be put m 
possession of the land and ^owed to be 
retained by him subject to the liabilities 
specified in this letter.” 

Thou^ the appellant was not a party to 
the arrangement, he was aware of and 
accepted the arrangement and the condi- 
tions upon which his grant vvas confirm- 
ed by the Government of India. Had he 
not accepted those conditions, it was like- 
ly that the government would have resum- 
ed the grant under the Saurashtra Land 
Resumption Ordinance No. 84 of 1^9 
which came into force on January 18, 1950. 
The Saurashtra Land Reforms Act came 
into force on September 1, 1931. On 
January 29, 1934 the Government of Sau- 
rashtra issued a notification under Sec- 
tions 15 (2) (2 (15) ?) of the Act declaring 
tiie appellant to be a Girasdar for purposes 
of the Act subject to the provisions of 


Section 18 thereof. By a notification 
dated July 20, 1954 the Saurashtra Gov- 
ernment clarified the earlier notification 
stating that the appellant was a Girasdar 
subject to the provisions of Section 18 of 
the Act, L e., the condition imposed by 
the government at the time of his recogni- 
tion that he cannot evict the tenants. In 
the meantime the appellant had apph'ed 
to the Mamlatdar, Kalawmd, for an order 
of allotment of land for personal cultiva- 
tion under S, 18 (19?) of the Act. The 
application was resisted by the tenants 
who are the respondents in this appeal. 
The tenants claimed that they had “chav” 
rights and that in any event the appellant 
was not entitled to eject them. The Mam- 
latdar allowed the apph'cation and allot- 
ted to the appellant lands out of the hold- 
ing of four tenants. An appeal from his 
order was dismissed by the Deputy Col- 
lector, Eastern Division, Halar. On a 
revision apph’cation filed by the tenants 
the Bombay Revenue Tribunal set aside 
these orders and dismissed the applica- 
tion filed under Section 19. All the tri- 
bunals concurrently found that the ten- 
ants did not hold “Chav” rights. The 
Mamlatdar allowed the ^pheation under 
Section 19 on the ground that the condi- 
tions imposed upon the appellant before 
the passing of the Act did not debar him 
from taking the benefits under the Act 
The Deputy Collector affirmed this order 
on the ground that by obtaining the order 
of allotment of lands for personal culti- 
vation the appellant was not seeking to 
evict tenants by exercising his rights as a 
landlord. The Tribunal disagreed with 
the views of the Mamlatdar and the De- 
puty Collector and observed that as the 
appellant was aware of and accepted the 
conditions imposed by the arrangement 
incorporated in the letter dated Novem- 
ber 2, 1949, he v/as bound by them and 
his rights in the land were limited by 
the condition that he could not evict the 
tenants. The Tribunal held that the ten- 
ants were entitled to take advantage of 
the conditions under Section 18 of the 
Act and the apph'cation under Section 19 
was therefore not maintainable. 

2. _The appellant then allied to tiie 
High Court of Bombay at Rajkot under 
Art. 227 of the Constitution Aallenging 
the correctness of the order of the Re- 
venue Tribunal. The High Court dis- 
missed the application. It held that the 
conditions incorporated in the letter of 
November 2, 1949 havung been accepted 
by the app^ant enured for the benefit 
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of the tenants imder Section 18 of the 
Act It also held that the rights of the 
appellant as Girasdar were restricted by 
the nohficatioa under Sedion 2 (IS) of 
die Act dedanng him to be a "Girasdar^ 
and the appellant was bound by those 
restncbons The present appeal has been 
preferred by the appellant under a certi- 
licate granted by tne High Court 

3 It is not disputed that the Govern- 
ment of India had the power to impose 
upon the armellant the condihons incor- 
porated m the letter dated November 2, 
1949 and that the appellant is bound by 
them The Govmnment could refuse to 
recognise die grant made to the appel- 
lant ny the ruler of the Virpur State and 
to annul the grant Had the Government 
annulled the grant, the annulment would 
have been an act of State and could not 
be tmestioned before the muniapal tri- 
bunals (see State of Saurashtra v Jama- 
dar Mohammad Abdulla, (1962) 3 SCR 
970 = (AIR 1962 SC 44^) Instead of 
annulling the grant the government elect- 
ed to conSnn it subject to the conditions 
incorporated m the letter dated Novem- 
ber 2, 1949 The appellant accepted the 
grant subject to those condibons and is 
bound by them. 

4. The qnesbon Is whether in spite of 
the condibons mcorporated in the letter 
dated November 2, 1949 the appellant is 
enbtled to allotment of land imder Seo- 
bon 19 of the Saurashtra Land Reforms 
Acb 195L The Act was passed for the 
improvement of land revenue administra- 
bon and for ultimately putting an end to 
the Girasdari system. It makes provisions 
to regulate the relabonship betiveen the 
Cirasdais and their tenants, to enable the 
latter to become occupants of the land 
fieiif by ticeinr amf Ar provnib' Air Ahr pay- 
ment of compensabon to the Girasdars for 
the erbngmshmeDt of their rights Giras- 
dar means any talukdar, bhagdar bhayat, 
cadet or mul-gurasia and includes any 
person whom the government may by 
nobflcabon m the official gazette declare 
to be a Girasdar for the purposes of the 
Act, S 2 (15) It IS common case that the 
appellant is a Girasdar by virtue of the 
nobficabon of the Saurashtra Govern- 
ment dedarmg him to be a Girasdar The 
Act overrides other laws Save as other- 
wise provided in the Art, its provision* 
have effect, notwithstanding anything in- 
consistent therewith contained id any 
other law for die time being m force or 
any instrument having effect by virtue of 
any such law or any usage, agreement 


settlement, grant, sanad or any decree or 
order of any court or other authority, 
(S 3) Chapter in regulates the relabon- 
ship of Girasdars with their tenants Sub- 
ject -to certam ercepbons any person who 
IS lawfully culbvating any land belong- 
ing to a Girasdar is for the purposes of 
the Act deemed to be the tenant, (S 6) 
Sertions 6 to 17 confer on the tenants 
certam benefits, pnvileges and immum- 
bes in respect of renb cess, rate, haJ^ tai^ 
service, terirunabon of tenancy and evio- 
bon firom dwelhng houses Parfacularly 
S 12 provides that no tenancy can be ter- 
minated except m accordance with the 
provisions of Chapter IV or except on 
certain specified grounds Secbon 18 pro- 
vides — - 

'l^olhmg contained m this Act shall be 
construed to limit or abndge the rights or 
pnvileges of any tenant under any usage 
or law for the tune bemg in force or 
arising out of any contract, grant, decree 
or order of a court or otherwise ho\vso- 
ever* 

Secbon 18 shows that the Act is mtended 
to confer on the tenant ngbts and pri 
vileges which he does net othenvise ea 
Joy or possess under any usage or law la 
force or any contract, grant; decree or 
order of a court or arising to any other 
way If the tenant has any nght or pri 
vilege apart from the provisions of the 
Act, he nee^ no protecUon under tbs Act 
He can clazcS protecbon under his enst 
mg n^ls and privileges His existing 
n^ts and pnvueges are not limited or 
abndged by anytmng in the Act. 

5 The condibons mcorporated in the 
letter dated November 2, 1949 were m 
tended for the benefit of the tenants The 
tenants can claim tte benefit of the con 
dbon ^af tfie appellant wouTcf not evict 
tiiem. The condibon is annexed to the 
grant to the appellant The n^t or pri- 
vilege of the tenant ansmg out of this 
oonditioQ IS a n^t or pnvilege arising 
out of a grant within the meaning of Sec- 
bon 18 The expression "grantT in Sec- 
boa 18 12 \vide enough to take within its 
sweep a grant by the government to the 
Girasdar and is not limited to a grant by 
the Girasdar to the tenant 

6 The next quesbon is whether the 
rights and pnvileges of the tenant arising 
Out of the condibons mcorporated in the 
letter dated November 2, 1949 are limit- 
ed or abndged by an order for allotment 
of land to the appellant under Secbon 19 
for personal culbvahon Chapter IV en- 
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ables Girasdars to obtain allotment of 8. The appellant as a Girasdar was 
land tor personal cultivation. Any Giras- subject to the provisions of S. 18 The 
dar may file an application for such allot- declaration in the notification dated Tanu- 


inent before the Mamlatdar under Sec- 
tion 19 TOthin a certain time. On making 
the necessary enquiries the Mamlatdar 
may pass an order making an allotment 
of Imd to the Girasdar, S. 20 (2). After 
making the order the Mamlatdar has to 
issue an occupancy certificate to the Giras 


ary 29, 1954 that he was subject to the 
provisions of S. 18 stated what followed 
from the express provisions of the Act 
Because of S. 18, the appellant was 
subject to the conditions imposed by the 
Government at the time of his recogni- 
tion that he cannot evict the tenants. The 


— — w i_uaL Mz? KJcuiuuL cvicT ixie tenants ine 

dar an respect of the deed, S. 20(3). No notification dated July 20, 1954 declared 
Girasdar can obtain possession of any land the existing disability of the appellant in 
held by a tenant except in accordance respect of eviction of tenants. 


with suA order, S. 20 (4). Nothing con 
tained in Chapter IV applies to any land 
in respect of which a tenant has acquir- 
ed chav or buta hak, (S. 27). Under S. 39 
the Girasdar may obtain an occupancy 
certificate in respect of land allotted to 
him imder Chapter IV. Section 50 (2) 
provides for execution of orders of the 
Mamlatdar awarding possession. Chap- 
ter V provides for acquisition of occupancy 
rights by tenants. Having regard to S. 30 
(1) and the proviso to S. 32 the acqui- 
sition of occupancy li^ts by tenants is 
subject to an order of allotment to the 
Girasdar under Chapter IV and any oc- 
cupancy certificate issued to a tenant 
ceases to be effective as soon as any agri- 
cultural land or any portion thereof is 
allotted to a Girasdar xmder Chapter IV 
either before or after the date on which 
the occupancy certificate issued to the 
tenant has become effective. 


9. The application filed by the appel- 
lant imder S. 19 was rightly dismissed by 
the Revenue Tribunal and the High Court 
rightly refused to interfere with this de- 
cision under Art 227 of the Constitu- 
tion. 

10. The appeal is dismissed with 
costs. 

LGC/D.V.G. Appeal dismissed. 
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7. On the strength of the order of 
allotment of land for personal cultivation 
imder S. 20 (2) the Girasdar is entitled to 
evict the tenants from the land allotted 
to him. When the Girasdar applies under 
S. 19 for allotment of land for personal 
cultivation, he seeks to evict the tenants 
from the laud. Therefore when the 
appellant filed his application under S. 19 
he sought an order which would enable 
him to evict the tenants in contravention 
of the condition of his grant that he would 
not evict the tenants. In view of S. 18 
nothing in Chapter TV enables him to 
obtain an order limiting or abridging the 
rights and privileges of the tenants arising 
under the condition. The Mamlatdar 
could not under S. 20 pass an order whicli 
would have the effect of limiting or abrid- 
ging those rights and privileges. The 
appellant had no right to evict the tenants 
and the Mamlatdar could not pass an 
order which would enable the appellant 
to evict them. The application filed by 
the appellant under S. 19 Was therefore 
incompetent 


Bombay PubL'c Trusts Act (29 of 1950) 
(As applied to the State of Gujarat), Ss. 37 
(1) (c), 67 — Words report’ and 'state- 
ment^ — Do not include information 
directed to be supplied in respect of cer- 
tain specified items — Failure to supply 
is not punishable under S. 67 — (Wor^ 
and Phrases — Report and statement). 

It is abundantly clear from the context 
in which the wora 'report’ has been used 
in S, 37 (1) (c) that it can have reference 
only to a formal report or some such re- 
port as the trustee may be reciuired to 
make under the provisions of the Act or 
the rules, if any, fi-amed under S. 84 (1) 
(b). (Para 10) 

Similarly, the word ‘statementi used in 
S. 37 £1) (c) cannot be equated ivith the 
word information” or answering of en- 
qin'ries etc, which would have a much 
wider sweep than the word "statement” 

'(Criminal Appeal No. 908 of 1983, D/- 
21-6-1965 — Guj.). 

Cm7cm/D590/68 



874 S C. [Pn 1-4] State of Gajarat v. 

when considered from Qxe pomt of view 
of statutory provisions and tiie rules In 
which it appears (Para 10) 

The inqmnes made by the Chanty 
Commissioner on ceitam specific items 
latiDg to the constructions undertaken by 
the trustee out of the funds of a temple, 
which only involve the calling of infor- 
mation on vanous matters menboned m 
the letter can hardly be said to fall with- 
in the expression ‘report or ‘statement* 
used m S 57 (1) (c) and failure to supply 
the mformabon on the part of the trustee 
Will not make him liable for punishment 
under S 67 read with S 87 (l3 (c) of the 
Act (Para 11) 

M/s H. It Khanna and R. N Sachthey, 
Advocates, for Appellants M/s L M 
Nanavab and B Datta, Advocates, and 
Mr O C Mathur, Advocate of M/s J B 
Dadachanji and for Respondent 
The foUowmg judgment of the Court 
was delivered by 

GROVER, J i This Is an appeal by 
certificate against the Judgment of the 
&gh Court of Gujarat settmg aside an 
order of a Magistrate by which the res- 
pondent was convicted of an ofience 
under S 67 read with S 87 of the Bom- 
J)ay Public Trusts Act 1950 (as adapted 
and apphed to the State*^ of Gnjarat). 
beremarter referred to as the Act and 
sentenced to pay a fine of Rs 300/-, in 
default of payment of which he was to 
suffer ngorous imprisonment for two 
months 

2. The respondent Is one of the trustees 
of a trust known as *Shn S^vami Narayan 
Mandir* at Ahmedabad which is regis- 
tered as a public trust in the office of the 
Chanty Comimssioaer The trust Is 
untmtsei vaiiei n ■adcieme prepared \jy 
the High Court of Bombay It appears 
that the Chanty Commissioner learnt 
about certain construcbons having been 
made by the respondent trustee without 
permission from him. On March 22, 1962 
a letter (Ext 8) was addressed from hts 
office to tiie T^pondent the matenal part 
of whidi may be reproduced. 

“An infonnabon Is received of the 
Chanty Commissioner that opposite the 
temple near the New Namarayan build- 
ing tiie blocks are bemg consbncted In 
wm^ shojJS are constructed on the ground 
I^r of that building. 

1. For what purpose It Is constructed? 

i From when its constrocbon work js 
started? 
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3 What amount is spent till today Is 
construcbon of the same ? 

4. What amount is to be roent stIIlP 

5 How much Income will accrue from 
it? 

6 By whldi No and on what date the 
pennisflon of the Charity Commissioner 
Is taken for constructing the same 

7 To which contractors are given the 
contracts for construcbng the same ? His 
name address, omoimt of the conbact and 
other details and a copy of the contract 

8 If the committee has passed a reso- 
Inbon for constracting the same, its true 
copy 

0 If a contract is given to any contrao- 
tor, then whether that contractor is re- 
late or acquainted to any member of the 
committee All these necessary informa- 
tion may please be sent before 15^196i" 
Queries on similar lines were made re- 
garding the construcbons near the res- 
pondent’s bungalow In Girdbamagar 

8 As no reply was received from the 
respondent remuiders were sent to him 
on Apnl 20, 1982 and May 10, 1962 fol 
lowed by a telegram despatched on 
May 23, 1962. A reply was sent by the 
resrondent giving the parbculars of the 
buddings which had been constructed 
Reference was made to the resolubons of 
the Committee relating to these construe 
tions together with the amount spent on 
diem. 

4 The Inspector appomted under the 
Act made a report dated hfay 4, 1963 

g vmg the result of the enquiry made by 
m relating to the afores^d construo- 
bODS According to him Q shops had 
been constructed adjoining the Namara 
yan building opposite the Swaminarayan 
temple, the estimated cost of which was 
more liian Rs 2 lacs On "Hot No t(S-A 
shops were bemg built In four blocks 
Construcbon was also being made on an- 
other plot No 98-A 2 opposite the railway 
crossmg. On May SO, 1962 the Chanty 
Commissioner mAtuted a complaint In 
the court of the City Magistrate at Ahme- 
dabad givmg most of mese facts and 
statmg mter alia that under the provl- 
sloas of the Act a trustee who desired to 
invest trust funds In construcbon of build 
ings was bound to obtain permission of 
the Chanty Commissioner which had not 
been done in the present case Accord 
ing to him the respondent had deliberate- 
ly committed a breach of the relevant 
provisions of the Act and had omitted to 
comply with the nobce dated May 22, 
18^ The gravamen of ch^e was 
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contained in paragraph 7 according to 
which the respondent had, without reason- 
able cause, failed to comply with the 
order and the directions issued to bim 
under the provisions of S, 37 of the Act 

5. The respondent filed an appUcation 
(Ext 6) before the Magistrate subnutting 
that the investment of the trust funds 
made in the construction of the building 
adjacent to the Namarayan Bhavan was 
legal and had been done in good faith. 
It was for the benefit of the institution. 
The scheme committee had given its 
consent by passing resolutions. By an 
order dated June 10, 1963, the City Magis- 
trate held that the respondent had not 
shown the pmpose of the new construc- 
tions nor had he furnished the date of 
commencement of the work as also the 
details of the amount already spent and 
to be spent on the said constructions. He 
was accordingly convicted under S. 37 read 
with S. 67 of the Act. The respondent 
moved the High Court on the revxsional 
side. 

6. It was quite clear that the respon- 
dent was not being prosecuted for failure 
to obtain permission from the Charity 
Commissioner in the matter of invert- 
ment of funds but the case for the prose- 
cution as urged fay the Assistant Govern- 
ment Pleader before the High Court, was 
that in the' letter dated March 22, 1962, 
the Charity Commissioner had called for 
a "statement" or “report" regarding certain 
construction work which was being car- 
ried on by the respondent in his capacity 
as a trustee and since the same had not 
been complied with the respondent had 
been rightiiy convicted. The High Court 
was of the view that the words used in 
Cl. (c) of S. 37 (1) namely, return, state- 
ment, account or report have to be inter- 
preted or construed with reference to 
the other provisions of the Act and the 
Rules framed thereunder where these 
words had been employed or used. As 
regards the word “statement" reference 
was made to Rules 17, 22 and 23. Simi- 
larly foe word “report” was mentioned in 
Ss. 34, 37 and 38. It was finally held that 
foe Charity Commissioner had not called 
for any “statement" or “report" but for 
particulars and detailed information re- 
garding foe various items set out in his 
fotter which he was not empowered to 
do. 

7. The Act was enacted to regulate 
and to make better provisions for the 
administration of public, rehgious and 
charitable trusts in foe State of Bombay. 


Section 2 (13) defines public trust. Sec- 
tion 2 (18) defines foe word "trustee” as a 
person in whom either alone or in associa- 
tion with other persons, foe trust property 
is vested and includes a manager. Sec- 
tion 2 (20) says that words and expres- 
sions used but not defined in the Indian 
Trusts Act. 1882 shall have foe meanings 
assigned to them in that Act Chapter H 
of foe Act provides for foe appointment 
of the Charity Commissioner, Joint De- 
puty and Assistant Charity Commissioners 
as also the subordinate officers and asses- 
sors. Chapter III gives charitable purposes 
and vah'dity of certain trusts. Chapter IV 
relates to registration of public trusts. 
Under S. 17 a duty has been cast on foe 
Deputy or Assistant Charity Commis- 
sioner in charge of foe public trust re- 
gistration office to keep and maintain 
such books, indices and other registers 
as may be prescribed which have to con- 
tain foe prescribed particulars. Under 
S. 22 where any change occurs in any of 
foe entries in foe register kept under 
S. 17 foe trustee shall, within 90 days 
from foe date of foe occurrence of such 
change, report foe same in foe prescribed 
form to foe Deputy or Assistant Charity 
Commissioner in charge of foe public 
trust registration office. Chapter V deals 
with accounts and audit Section 32 
makes it foe duty of every trustee to 
keep regular accounts in foe approved 
form containing foe prescribed particu- 
lars. Under S. 34 it is foe duty of every 
Auditor to prepare balance sheet and to 
report irregularities etc. Section 35 re- 
lates to investment of pubh’c trust money 
and provides inter aha that foe Charity 
Commissioner may permit a trustee to 
invest money in any maruier other than 
that provided in that section. Section 88 
prohibits alienation of immovable - pro- 
perty of a pubh'c trust without foe pre- 
vious sanction of foe Charity Commis- 
sioner. Chapter VI which contains Ss. 37 
to 41 is headed “control". Section 37 
gives powers of inspection and super- 
vision to foe Charity Commissioner eta 
These officers have been given, under 
sub-s. (1), foe power 

(a) “to enter on and inspect or cause 
to be entered on and inspected any pro- 
perty belonging to a public trust; 

(b) to call for or inspect any extract 
from any proceedings of foe trustees of 
any public trust and any books of account 
ordocmnents in foe possession, or under 
the control, of foe trustees or any person 
on behalf of foe trustees.; 
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(c) to call for any return, statement 
account or report wmch he may thi nk fit 
from the trustees or any person connected 
widi a public trust”. 

Sub section (2) says that it shall be the 
duty of every trustee to afford all rea* 
sonable facilities to any olBcer exercising 
any of the powers under Snb-sechon (1) 
and to comply with any order or direo* 
bon made by him. Secbons 38 and 39 
provide for callmg of an explanabon 
bom the trustee or any other person con- 
cerned on the report of the Auditor and 
the malong of a report by the Deputy or 
the Assistant Chanty Conumssioner to 
ie Chanty Commissioner about the 
?ross negbgence, breach of trust etc. of 
the trustee Under S 40 the Chanty 
Commissioner after considenng the report 
submitted under S 39 and givmg an op- 
portunity to the person concerned and 
holding such enquiry as he thinks fit can 
determine the vanous marten set out m 
that secbon and under S 41 if he decides 
that any person is liable to pay to the 
pubhc trust any amount for the loss caus- 
ed to the trust he may direct that that 
amount shall be surcharged on that per- 
son Secbon 54 provides for what is call 
ed Dharmada and an acooimt u to be 
submitted in the prescribed form Seo 
bon ^ (N) (2) includes among the 

g eneral oubes of a Committee m whidi 
le management of certam endowments 
vests under S 56 (D) to supply such re- 
turns stabsbcs, accounts and other m- 
formabon with respect to such endow- 
ments as the State Government may, from 
tune to time, require It is unnecessary 
to nobce the other secbons with the 
excepbon of Ss 67 and 69 Secbon 67 
provides for contravenbon inter aha of 
any order or duecbon made under the 
Act by the Chanty Commissioner Seo- 
bon 69 relates to the duhes funcbons and 
powers of the Chanty Commissioner 
Under CL (h) he can enter on and mspect 
any trust property and paTt for and ins- 
pect any proceedings of a trust He can 
further cml for any returns, statement 
books of account document or report 
from trustees or any person connected 
with a pubhc trust under S 37 

8 The relevant rules in the Bombay 
Pubhc Trust (Gujarat Rules 1961) may 
next be exammed. Rule 17 is to the 
effect that every trustee shall ke^ re- 
gular accounts of all receipts and of 
moveable and immovable property and 
of all encumbrances created on the trust 
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property and of all payments, alienations 
etc. mMe on behalf of the trust. The 
accounts have to contain all sudiparb- 
culais os m die opmion of die Chanty 
Commissioner will faciljtate preparation 
of the balance sheet and mcome and ex 
penditure account m die Fonn of Sthe- 
dules VTTT and IX and the prEmarabon of 
a statement of mcome chargeable to con- 
tribubons in the Form .of Schedule IXC. 
Accordmg to the proviso to IL 17 where 
the trustees of a pubhc trust are entitled 
to file statements in the Form of Sche- 
dules IXA and IXB by virtue of any 
excmpbon granted under S 33 (4) (b) the 
accounts may contam parhcul^ which 
shall facilitate the preparahon of state- 
ments in the aforesaid Form of Sche- 
dules IX A and IXB Schedule IXC is 
headed "statement of mcome liable to 
contribubons” and has reference to sub 
r (3) of IL 32 which provides for 
conbwubons to the Pubhc Trust Adminis 
trahon Fund by every pubhc trust other 
than a trust exclusively for the purpose of 
advancement and propagation of secular 
cducabon or exclusivmy for the purpose 
of medical rehef or veterinary treatment 
of nnimalt certain deducbons specified 
therem shall be allowed m calculating the 
gross flnruiflt mcome of a pubhc trust or 
where the pubhc trust is a Dharmada, its 
m$s annual coUccbon by receipts for 
me puroose of assessing the contcxbubon. 
SchraulW IXA and IXB are headedj'state- 
ments of income and expenditure* res- 
pccbvely and ha/e as stated before re- 
ference to S 33 (4) which provides 
that the Government may, by general or 
speaal order, exempt any piibhc trust or 
oass of public trusts £com the provisions 
of sub s (2) of S 33 according to which 
the accounts shall be audited annually 
in such maimer as may be prescribed and 
by a person who is a Chartered Account 
ant or by such persons as may be autho- 
rised by the State Government Rule 18 
which relates to the powers m respect 
of audit empowers the Deputy or the 
Assistant Ch^ty Commissioner mter aha 
to require the produefaon before the 
auditor of any book, deed, account etc. 
by the trustee or to give such mforma- 
faon as may be necessary regardmg the 
same Rules 22 and 23 provide for ins 
pection and grant of entries m the public 
trust register and other documents Thus 
inspecbon and grant of copies can be 
obtained of any entry or portion diereof 
In the register of pubhc trust or any 
statement, notice intimation, accounL 
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audit report or any other document filed 
under the Act 

9. In other similar le^lation on 
public trusts the expressions which have 
been used may be noticed. In the (Eng- 
lish) Charitable Trusts Act 1853 it was 
provided by Section 10 that the Board 
(consisting of die Charity Commissioner) 
may require all trustees or persons act- 
ing or having any concern in the 
management or administration of any 
charity or the estate, funds or property 
thereof to render to the said Board 
accounts and statements in writing in rela- 
tion to such charity or the funds, estate, 
property, income or monies thereof or 
may also require such trustee to return 
answers in writing to any questions or 
enquiries addressed to them by the Board 
relating to the aforesaid matters. Under 
Section 14 if any person from whom the 
Board required any account or statement 
or answers to any question or enquiry etc. 
refused or wilfully neglected to render 
to the Board such account or statement 
or to mahe answers to questions or en- 
quiries he was to be gunty of contempt 
of court and was liable to be committed 
therefor. The Orissa Hindu Beligious 
Endowments Act 1939 contains mention 
of account, report or returns. Under Sec- 
tion ^ (1) (a) the Commissioner is em- 
powered to suspend, remove or dismiss 
a trustee for persistent default in sub- 
mission of Ae same. The Madras Hindu 
Religious Endowments Act 1951 was en- 
acted for amending and consolidating the 
law relating to the administration and 
governance of Hindu Relimous and Chari- 
table Institutions and Endowments in the 
State of Madras. Section 27 prowdes that 
the trustee of every religious institutioa 
shall furnish to the Commissioner such 
accounts, returns, reports or other infor- 
mation relating to tiie administration of 
the institution etc. as the commissioner 
may require. Section 89 of that Act con- 
tains the penalties inter alia for refusal, 
neglect or failiue to furnish such accounts, 
returns or reports or other information 
relating to the administration of the trust 
or its funds. 

10. In the present case in the High 
Court it was argued on behalf of the 
State that the enquiries which were made 
by means of the letter in question would 
fall within the meaning of either ‘state- 
ment” or “report”. Counsel before us 
has not been able to show how any of 


the enquiries made would be covered by 
the word “report” particularly with refer- 
ence to the sections in which it appears. 
It is ^undmitly dear from the context 
in which this word has been used in Sec- 
tion 37 (1) (c) that it can have reference 
only to a formal report or some such re- 
port as the trustee may be required to 
make under die provisions of the Act or 
the rules, if any, framed under S. 84(l)(b) 
which reads “form in which the trustee 
has to make a report regarding the change 
under Section 22”. Similarly the word 
“statement” has been employed in a num- 
ber of provisions of the Act and the rules 
which have been referred to in detail 
and it would seem that this word appear- 
ing in Section 87 (1) (c) has to be con- 
strued with reference to them. It is dif- 
ficult to impute to the legislature the 
intention of using the word “statement” 
in its widest connotation so as to take in 
fhe answering of all enquiries and giving 
of all kinds of information. It is signi- 
ficant that in Section 37 (1) (c) the words 
"other information” are not to be found 
in the same way as they are to be found 
in Section 27 of the Madras Hindu Reli- 
gious Charitable Endowments Act 1951, 
It is also noteworthy that the language 
analogous to that employed in the Eng- 
lish Charitable Trusts Art in Sections 10 
and 12 has not been employed in Section 
37 (1) (c) of the Act There, in Sec- 
tion 10, the words used are “accounts 
and statements” and in Section 14 
“accounts or statement” but in addition 
answers have to be returned to any ques- 
tions or enquiries and the refusal to do 
so is punishable with contempt of court 
In the Art itself the legislature v/as fully 
aware of the true import of the word 
“information” as is dear from S. 56 (2) (h) 
and Rule 18. It is difficult, therefore, to 
equate the word “statement” as used in 
Section 37 (1) (c) with the w'ord “infoima- 
fa'on” or ansu’ering of enquiries etc. wluch 
would have a much wider s^veep than 
the word “statement” when considered 
from the point of wew of statutory pro- 
visions and the rules in which it appears. 

11. In view of the above discussion it 
is difficult to hold that any of the items 
mentioned in the letter dated March 22, 
1962 fall within the meaning of the v/ords 
“report” or “statement”. The enquiries 
which have been made can only involve, 
the calling of information on various 
matters mentioned in the letter wliich 
could hardly be said to fall watlu’n the 
aforesaid expressions used in S. 37 (1) (c). 
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12. The view ofihe High Gjiirt tiiere- 
fore, must be upheld, with the result that 
appeal falls and is dismissed. 

DJLR. Appeal dismissed. 


AIR 1969 SUPREME COURT 878 
(V 56 C 74) 

(From Kerala (1) AIR 1967 Kerala 114; 
(2) From ^rala)* 

T. C. SHAH. V. RAMASWAMI AND 
A- N. GROVER, JJ. 

In Civfl Appeals Nos. 1052, 1054 to 
1058. 1060 to 1087, 1089 to 1095. 1097. 
1100 to 1112, 1114 to 1118, 1120 to 1129, 
1131 and 1133 to 1145 of 1968. 

The State of Kerala (In all the Appeals^ 
\ppeUants v. Haji K. Haji K. Kutty Naha 
ind others etcL, Respondents; The hialao- 
kara Rubber and Produce Company Ltd. 
[In C. A. No. 1144 of 1968). Intervener. 

In Civil Appeals Nos. 1146 end 1147 of 
1968. 

The State of Kerala (In both appeals^ 
Appellant v. Hydxose AU etc., RespoiH 
dents. 

Civil Appeals Nos. 1052. 1054 to 1058, 
1060 to 1037. 1089 to 1095, 1097. 1100 
to 1112. 1114 to 1118. 1120 to 1129. 1131 
and 1133 to 1145 and 1146 and 1147 of 
1968, D/- 1:^8-1968. 

Kerala Boildlnu Tax Act (19 of 1961), 
Section 4 and S<^ — > Constitutional vail, 
dity — Violates equality clause of the 
Constitution and is ultra vires — (Const!, 
tution of India, Articles 13, 14, 265 and 
Sch. 7, List n Entry 49 — Power to tar 
lands and binldings — Cannot be used 
arbitrarily and in a manner inconsistent 
with fandameotal rights). 

The power of the State Legislature to 
legislate for levying taxes on lands and 
bimdings under Schedule 7, List II, Entry 
49 cannot be used arbitrarily and in e 
manner inconsistent with the funda> 
mental ri^ts guaranteed to the 
people under the Constitution. No 
tax may be levied or collected under our 
constitutional set-up except by authority 
of law and the law must not only bo 
within die legislative competence of the 
State, but it must also not be inconsistent 
with any provision of the Con^tution. 
The validity of a taxing statute is open 

•(Writ Appeals Nos. 42 and 246 of 1963, 
D/- 19»1966— Kerala.) 
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to questicin on the grotmd that it infringes 
fundamental rights. AIR 1961 SC 
and AIR 1963 SC 591, Ref. to. 

(Para Q 

The charging section of the Kerala 
Buildings Tax Act (19 of 1981), viz. S. 4 
read with Schedule to the Act ti violative 
of the equality clause of the Constitution 
and as such is ultra vires. In enacting 
tiie Kerala Buildings Tax Act no atteo^ 
at any rational classiRcation is made by 
&e Legislature:. The LegisLature has not 
taken into consideration in imposing tax 
the to which a building belongs, the 
nature of construction, the purpose for 
whidi it is used, its situation, its capacity 
for pmGtable user and other relevairt 
circumstances which have a bearing oa 
matters of taxation. They have adopted 
merely the floor area of the building as 
the basis of tax irrespective of all other 
considerations. Where objects, penons 
or transactions essentially dissimilar are 
treated by the imposition of a uniform 
tax, discrimination may result, for, refusal 
to make a rational classificaHon may it 
self in some cases operate as denial of 
equality. AIR 1967 SC IBOL Foil; AIR 
1^ Ker 114, Affirmed. (Paras 5, 6) 
Cases Referredi Chronological Fonts 
(1967) AIR 1907 SC 1801 (V 54) « 

. (1967) 2 SCR 679, New Manek 
Chowk Spinning and Weaving 
Mills Co. Ltd. V. Municipal Corpa. 
of City of Ahmedabad v 

(1963) AIR 1963 SC 591 (V 50) » 

(1963) 3 SCR 809, Khandige 
Sham Bhat V, A^cultural L-T. 
Officer, Kasaragod 8, 8 

(1961) AIR 1961 SC 552 (V 48) = 

. (1981) 3 SCR 77, K. T. Moopil 
Nair v. Stale of Kerala B 

(19581 AIR ja58 SC 535 /y =» 

1^9 SCR 279, Shii Ram Krishna 
Dalmia v. Justice S. R. Tendolkar I 

Mr. B. R. L. Iyengar. Senior Advocate 
Mr. A. G. Pudissery, Advocate with him), 
TOT Appellant (In ^ the Appeals); M/s. 
Sardar Bahadur. Vishnu Bahadur and Miss 
Yougindra KhushalanI, Advocates (In C 
As. Nos. 1080 and 1137 of 1968), Mr. H. R. 
Cokhale, Senior Advocate (Mr. J. B. 
Dadachantl, Advocate of M/s. J. B. Dada- 
chanji and Co. with him) (In C. As. NoS. 
1094 and 1144 of 1968), Mr. A. V. V. 
Nalr, Advocate (In C. As. Nos. 1053, 1113 
and 1139 of 19^), Mte Lily Thomas, 
Advocate (In C. As. Nos. 1056, 1087 and 
1128 of 1968), and hfr. A. Sreedharan 
Nambiar, Advocate (In C. As. Nos. 1067, 
1075, 1091 and 1130 of 1968), for Hespoii- 
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dents; Mr. M. C. Chagla, Senior Advo- 
cate, (Mr. J. B. Dadachanji, Advocate of 
M/s. J. B. Dadachanji ana Co., and Mr. 
Thomas Vellapally Advocate with him ) 
(In C. A. No. 1144 of 1968), for the 
Intervener, 

The following Judgment of the Court 
was delivered by 

S HAH, J.; This group of appeals arises 
out of an order passed by the High 
Court of Kerala holding that die Kerala 
Buildings Tax Act 19 of 1961 is ultra 
vires the Legislature in that it infringes 
fhe equality clause of the Constitution. 
The State of Kerala has appealed against 
the decision with special leave granted by 
diis Court 

2. The material provisions of the 
Kerala Buildings Ac^ 1961, may be 
briefly set out. The Act extends to the 
whole of the State of Kerala: Sec. 1 (2), 
and shall be deemed to have come into 
force with effect from March 2, 1961: 

Section 1 (3). An “assessee" is defined 
by Section 2 (b) as meaning a person by 
whom building tax or any otter sum of 
money is paySsle under tte Act and in- 
cludes every person in respect of whom 
any proceeding under the Act has been 
telcen for the assessment of building tax 
payable by him. Section 2 (d) defines 
‘building^ as meaning a house, out-house, 
garage or any other structure or part 
thereof whether of masomy, bricls, wood, 
metal, or other material, but does not in- 
clude any portable shdter or any shed 
constructed principally of mud, bamboos, 
leaves, grass or thatcn or a latrine which 
is not attached to tte main structure. 
‘Tloorage” is defined by Section 2 (e) 
as meaning the area included in the floor 
of a building, and where a building has 
more than one floor of a building, the ag- 
gregate area included in all the floors 
together. By Section 3 buildings owned 
by the State Government, the Central 
Government or any local authority and 
buildings used principally for religious, 
charitable, or . educational purposes or a§ 
factories or workshops are exempt from 
payment of tax under tte AcL By Sec- 
tion 4 it is provided that there shall be 
a charge to tax in respect of every build- 
ing tte construction of xvhich is complet- 
ed on or after March 2, -198L and which 
has a floor area of one thousand square 
feet or more, and that tte building tax 
shall be payable by tte owner of tte 
budding. The SchMule to tte Act sets 
out tte rates of building tax. Buildings 


having a total floor area of less ttnn 
1009 sq. £t are not liable to pay tax. 

3. The Act, on a bare perusal, dis- 
doses some singular provisions. The lia- 
bility to tax in respect of bmldings having 
total floor area between 1000 and 2000 
sq. ft. varies between Rs. 100 to Rs. 200; 
for buildings with a floor area between 
2000 to 4000 sq. ft. it varies between 
Rs. 400 to Rs. 800; for buildings hav- 
ing total floor area between 4000 
to 8000 sq. ft. it varies between 
Rs. 1200 to Rs. 2400; for buildings with 
total floor area of 8000 to 12000 sq. ft. 
it varies between Rs. 3200 to Rs. 4800; 
and in respect of buildings having total 
floor area exceeding 12000 sq. ft. a rate 
of 50 nP. per sq. ft i. e. Rs. 6000 or more 
per annum. For determining the quan- 
tum of tax the sole test is tte area of 
the floor of tte building. The Act ap- 
plies to tte entire State of Kerala, and 
whether the building is situate in a large 
industrial town or in an insignificant 
village, tte rate of tax is determined by 
tte floor area; it does not depend upon 
the purpose for which tte building is 
used, tte nature of tte structure, tte 
town and locah'ty in which tte building is 
situate, the economic rent which may be 
obtained from tte building, tte cost of 
tte building and otter related circum- 
stances which may appropriately be taken 
into consideration in any rational system 
of taxation of building. Under the 
Seventh Schedule List 11 Entry 49, tte 
State Legislature has tte power to legis- 
late for levying taxes on lands and budd- 
ing. But that power cannot be used 
arbitrarily and in a manner inconsistent 
with tte fundamental rights guaranteed to 
the people imder tte Constitution. No 
tax may be levied or collected under our 
constitutional set-up except by authority 
of law and tte law must not only be 
within the legislative competence of the 
State, but it must also not be inconsistent 
with any provision of tte Constitution. It 
has been frequently said by this Court 
that tte vah’dity of a taxing statute is 
open to question on tte ground that it 
infringes fundamental rights. In K. T. 
Moopd Nair v. State of Kerala, (1881) 3 
SCR 77 = (AIR 1961 SC 552) Sinha, C. J. 
delivering tte judgment of tte majority 
observed at p. 89 (of SCR) = (at p. 557 
of AIR): 

“Article 265 imposes a limitation on 
the taxing power of the State in so far 
as it prowdes that tte State shall not levy 
or collect a tax, except by authority of 
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law, that IS to say, a tax cannot be levied 
or collected by a mere executive fiat It 
has to be done by authonty of law, whidi 
must mean valid law In order that the 
law may be valid, the tax proposed to 
be levied must be withm the legislative 
competence of the Legislature imposmg 
a tax and authonsmg the collection there- 
of and secondly, the tax must be subject 
to the conditions laid down m Article 13 
of the Constitution One of such condi- 
tions envisaged by Arbde 13 (2) is that 
the Legislature shall not make any law 
which takes away or abridges the equality 
dause in Artide 14, which enjoins the 
State not to deny to any person equahty 
before the law or the equd protection of 
die laivs of the country It cannot be dis- 
puted that if the Act infringes the provi- 
sions of Artide 14 of the (^nshtuhon, it 
must be struck down as unconshtuhonaL* 
S imil ar observations were made in 
Khandige Sham Bhat v Agncultural In- 
come-tax Ofhcer, (1963) 3 SCR. 809 = 
(Am 1963 SC 591) 

4 The pnnaples which ha\'e been ei- 
poimded by this Court m determmmg 
whether there has been demal of equal 
protecboQ of the laws are also well set- 
tled see Ram Krishna Dalmia v Shn 
Jushce S R Tendolkar, 1939 SCR 279 = 
(AIR 1938 SC 538) It is true that in the 
application of die pnnaples, the Courts, 
m view of the inherent complexity of 
fiscal legislation admit a larger discretion 
to the Legislature m the matter of dassi 
fication, so long as it adheres to the 
fundamental pnnaples vmderlymg the 
doctrine of equably The po^ve^ of the 
Legislature to dassify is, it is said, of 
“wide range and flexibflity* so that it can 
adjust its system of taxation in all proper 
and reasonable ways (1933) 3 SCR 309 = 
(Am 1963 SC 591) 

5 But in enacting the Kerala Build- 
ings Tax Act no attempt at any rahonal 

I isjficahon is made by die Legislature 
already observed the Legislature has 
taken into consideration in xmjTosmg 
the dass to whidi a builduig belongs, 
nature of construction the pmpose 
wluch it is used its situabon, its cajra- 
r for prolitable user and other relevant 
nimstances which have a bearing on 
tters of taxabon They have adopted 
rely die floor area of the bulldmg as 
^ basis of tax irrespective of all other 
isiderations Where objects, persons 
transacbons essentially dissimilar are 
afed by the imposition of a uniform 
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tax, discnmmabon may result, for, m oui 
view, refusal to make a rabonal dassifi- 
catwn may itself in some cases operate 
as demal of equahty This Court m a 
recent judgment has deaded that the levy 
of tax m exercise of the power under En- 
try 49, List n of the Seventh Schedule m 
respect of factory buildings m a mumcipal 
area based on floor area was illegal New 
Manek Chowk Sp innin g & Weaving Mills 
Co Ltd V Mumapal Corporabon of City 
of Ahmedabad, (1967) 2 SCR 679 = (AIR 
1967 SC 1801) The Court held m that 
case that the method of adoptmg a flat 
rate fora floor area for detenmnmg the 
annual value adopted by the Coiporabon 
of Ahmedabad m exercise of the powers 
conferred upon it by the Bombay Provin- 
cial Kiuniapal Corporabon Act 49 of 1949 
was against the provisions of the Act 
and the Rules made diereunder as well 
as all recognised pnnaples of valuafaon 
for the purpose of taxation If levy of 
tax in a mumapal district based on floor 
area in respect of a factory building 
violates Article 14 of the Constituboa 
when the tax IS sought to be levied by 
the Muniapal CojporaboD, we see bo 
reason to uphold the tax imposed under 
the impugned Act when the State m 
ezerase or legislative authonty conferred 
by Entry 49, List II ScL Vu, imposes 
liability to tax buildings solely on floor 
area. The vice of the Art m me present 
case IS mon^roDOunced than it was in 
New Manek Chowk Spinning and Weaving 
Mills case, (1967) 2 SCR 679=(AIR 1967 SC 
1801), in that case the Rules under which 
the tax was sou^t to be levied on the 
basis of floor area were restarted m their 
operation to factory buildings avithin fte 
Oarporabon lumts of Ahmed^ad, where- 
as Act 19 of 1981 which is challenged in 
the present case appUes to the whole 
State of Ker^ in respect of buildmgs 
completed on or after March 2, 1961, 
whatever may be the nature or class oi. 
the building, the use to whidi it is put, 
materials used in its construction and the 
extent of profitable user to whicii the 
buildmg may be put, its cost and its eco- 
nomic rental. It is unnecessary m the 
circumstances to consider whether impo- 
sition of a tax only on bmldings construct 
ed after March 2, 1961, and exempting 
boiidines completed before that date may 
not violate Article 14 of the Consbtubon. 

6. The High Court was. In our Judg- 
ment right m holding that the chargmg 
sertion of the Act is violative of the equa- 
Idy clause of the Constitution. 
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7. Tbe appeals therefore fail and are 
^missed witii coste. Parties appearing 
in different groups of appeals through 
the same Advocate in this Court wiU be 
entitled to one hearing fee. 

ESB Appeals dismissed. 


AIR 1969 SUPREhffi COURT 381 
(V 56 C 75) 

(From: Calcutta)® 

S, M. SIERI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ, 

Bibhuti Bhusan Das Gupta and another. 
Appellants v. State of West Bengal, Res- 
pondent 

Criminal Appeal No. 73 of 1966, D/- 
16-9-1968. 

(A) Criminal P. C. (1898), Ss. 842, 205 
and 540-A — Personal appearance of the 
accused dispensed ■with — Examination 
of pleader in place of accused is not a 
suflScient compliance — Except -where the 
accused is a Company or the Juridical 
person accused alone has got to be ex- 
amined. AIR 1982 Cal 203 (EB), Over- 
ruled. 

Even in a case where the Magistrate 
has dispensed -with the personal appear- 
ance of fte accused, a pleader cannot re- 
present the accused for pmposes of S. 342 
of die Criminal P. C. Except where the 
accused is a Company or a juridical person 
and hence cannot be examined personal- 
ly, in all odier cases only the accused can 
be examined under S. 842 of the Criminal 
P. C. Examination of a pleader is not a 
sufficient comph'ance with S. 342. AIR 
1962 Cal 203 (FB), Overruled; AIR 1950 
Cal 61 and AIR 1926 Bom 218, Ref. 

(Paras 8 and 11) 

(B) Criminal P. C. (1898),. Ss. 537 and- 
342 — Mere non-examination or defec- 
tive exammadon of accused is not a 
ground for interferenra unless prejudice 

. is established — (Examination of pleader). 
AIR 1956 SC 241 and AIR 1932 SC 1239, 
Rel. on. (Para 12) 

Cases Refeired: Chronologic.Tl Paras 

(1963) AIR 1966 SC 97 (V’' 53) = 

1983-3 SCR 235 = 1968 Cri 
LJ 82, Harbhajan Singh v. 

State of Punjab 2 

“(Criminal Revn. No. 921 of 1963, D/- 
81-3-1965 — Cal.). 
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(1982) AIR 1962 SC 1204 (V 49) = 

1962 Supp 3 SCR 230 = 1962 
(2) Cxi LJ 284, State of Mahara- 
shtra V. Laxman Jairam 5 

(1962) AIR 1962 SC 1239 (V 49) = 

(1982) Supp 1 SCR 49 = 1962 
(2) Cri LJ 298, Ram Shankar 
Singh V. State of West Bengal 12 

(1962) AIR 1962 Cal 203 (V 49) = 

1962^ (1) Cri LJ 565 (F^, Prova 
Debi V. Mrs. Fernandes 4 

(1936) AIR 1956 SC 238 (V 43) = 
1955-2 SCR 1043 = 1956 Qi 
LJ 441, Tilakeshwar Singh v. 

State of Bihar 12 

(1956) AIR 1956 SC 241 (V 48) = 

1955-2 SCR 1057 = 1956 Cri 
LJ 444, K. C. Mathew v. State 
of Travancore-Cochin 12 

(1953) AIR 1953 SC 468 (V 40) = 

1953 Cri LJ 1938, Hate Singh 
V. State of Madhya Bharat S 

[1950) AIR 1950 Cal 61 (V 37) = 

ILR (1950) 2 Cal 602 = 51 Cri 
LJ 394, Express Dairy Ltd. v. 
Corporation of Calcutta II 

1926) AIR 1926 Bom 218 (V 13) = 

27 Cri LJ 440, Dorabshah v. 

Emperor g 

1928) AIR 1923 .Cal 470 (V 10) = 

24 Cri LJ 248, Promotha Nath 
V. Emperor 6 


Mr. P. K. Chatterjee, Advocate, for Ap- 
pellants; Dr. B, K. Bhattacbarya, Senior 
Advocate, (Mr. G. S. Chatterjee, Advo- 
cate for Mr. P. K. Bose, Advocate, with 
him), for Respondent 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J. ; The complainant 
Sarajit Eumar Bose was a forest ranger 
having his headquarters at Bara Bazar 
range in the disWet of Puruh'a. Bibhuti 
Bhusan Dasgupta was the editor and 
Ram Chandra Adhikari was the printer 
and publisher of "Mokti” a local Bengali 
weeJdy journal -with its registered office 
at Pirruh'a town. At the instance of 
Sripati Cope, a resident of Bhuni, P. S. 
Patanda, District Singhbhum they pub- 
lished a letter in the weekly issue of 
Mulch dated the 4th Asar, 1358 B. S. 
corresponding to June 19, 2963. Tho 
letter which bore the caption ‘^Vild law 
in tire land of the Nags (barbarians)”, 
contained several' defamatory statements 
concerning Sarajit Bose. On his com- 
plaint^ Sripati Cope and Bibhuti Das- 
gupta w’ere charged with an offence 
punishable rmder Section 500 of Ore 
Indian Penal Code and Ram Adhikari 
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waj charged with an ofFence punishable 
under Secbon 501 I P C They were 
tned jointly by Shn S M Chatterjee, 
Magistrate, First Class, Puruha. "ITie 
Magistrate convicted all of them of the 
offences with which they were respec- 
tively charged and passed appropriate 
sentences The appeals filed by them 
against the order were dismissed by tho 
Sessions Judge Puruha. The order con 
ceming the conviction and sentence of 
Snpah Cope has now become final Tho 
two courts rejected his claim for protec- 
tion under the first exception to S 499 
L P C A revision pehhon filed by BI 
bbuti Dasgupta and Ram Adhikari was 
dismissed by the High Court They havo 
filed the present appeal after obtaining a 
certificate under Aiticle 134 (1) (c) of tho 
Constitution. 

2 All ttie courts concurrently found 
that the pubhcabon was not made by the 
appellant in good faith for the public 

§ ood and that they were not entitled to 
le protection of the ninth excepbon to 
S 499 as claimed by them. Mr Chatter- 
]ee attacked this ^ding The ninth 
excepbon to S 499 provides that “it iS 
cot defamabon to make an imputation on 
the character of another provided that tho 
fmputabon be made in good faith for the 
protecbOQ of the inter&ts of the person 
making it, or any other person, or (or tho 
public good" Section 52 provides that 
‘nothing is said to be done or believed m 
“good faith" which is done or beheved 
without due care and atlenbon." Tho 
appellants case is that on their behalf one 
Dol Cobmda Chakravarty made enqumea 
and was satisfied about the truth of the 
defamatory statements It appears that 
Dol Cobmda did not make any report to 
the appellants m wnbng 'Ihe enqumes 
made by him did not reveal that ^ fto 
defamatory imputabons in the publicabon 
were true On the materials on the record 
ft is impossible to say that the appellants 
publish^ the statemenb in good faith of 
with due care and attention In Harbha- 
|an Smgh v State of Pimiab, 19B5-3 SCR 
235 = (AIR 1966 SC 97) the Court held 
tiiat the accused person was enbtl^ to 
the protecbon of the ninth excepbon to 
Secbon 499 if he succeeded in proving a 
preponderance of probabihty that the 
was within the excepbon. We do not 
^d that the courts below placed upon 
ihe appellant any heavier burden of 
proof 

8. Mr Chatterjee next contended that 
tiie trial of Bibhnti Dasgupta was illegal 
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as he was not personally examined under 
Secbon 842 of the Code of C riminal fto- 
cedure. To appreciate tills argument fl 
is necessary to refer to the following facts 
On September 27, 1961 tiie Magistrate 
examined the complainant and issued 
summons to the three accused. On the 
applicabon of Bibhuti Dasgupta the 
Magistrate passed an order on Decern 
her 12, 1961, dispensing with his personal 
appearance and permitting him to appear 
by his pleader On September 17, 1962 
the examination of prosecution wibiesses 
was concluded. On the same day Ram 
Adhikan was exanuned imder Secbon 341 
On December 21, 1962 the lawyer re* 
presenting Bibhufa Dasgupta filed a peh 
bon stating that be was undergoing sn 
operation In Calcutta and that the law 
yer may be examined on his behalf under 
Section 342. On the same date the Magis- 
trate allowed the appheabon and examin- 
ed his lawyer On April 17, 1963 the Maeis- 
liate delivered judgment TTie plea mat 
the trial of Bibhuti Dasgupta was vitiated 
on account of his non-examination 
under S 342 was not taken before the 
Magistrate or the Sessions Judge or at the 
heamg of the revision petition m the 
ttgh Court It was taken for the first 
hme in the petition for grant of the certi 
ficate under article 334 (1) (c) In this 
background let us examine the conten 
tiOD 

^ As a general rule save where tho 
Magistrate dispenses with the personal 
attendance of the accused person the first 
step fa a oimfaal proceeding is to bring 
him before the Magistrate TTie attend 
ance of the accused is secured if neces- 
by summons or by warrant of arrest 
^ereaiter the inquiry or trial jiroceeds 
fa fas presraee Section 205 of the Code 
ot Cnminal Procedure empowers the 
Magistrate whenever he issues a summons 
to disiiense vnth the personal attendance 
Or the accused and permit him to appear 
by a pleader Ihe section runs as fol 

10%TS — • 

“ 2 O 0 ( 1 ) Whenever a Magistrate issues 
u Summons, he may. If he sees reason to 
do SO, dispense with the personal attend 
ance of the accused and permit him to 
appear by his pleader 

(2) But the Magistrate faquirmg into or 
trying the ease may, fa his discretion at 
any stage of the proceedings, direct the 
TOTsonal attendance of the accused, orid, 
If necessary, enforce sudi attendance m 
the manner hereinabove provided." 
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The form of summons issued to the ac- 
cused runs as follows: — 

“Whereas yotur attendance is necessary 
to answer to a charge of (state shortly ^the 
oflFence charged) you are hereby required 
to appear in person (or by pleader, as the 
case may be) before the (Magistrate) oi 

on tibe ....day ..of ....Herein 

f^ not." 

Section 540-A empowers the Magistrate 
at any stage of an inquiry or trial to di^ 
pense with the personal attendance of the 
accused if he is represented by a pleader. 

The section is as follows: — 

“540-A (1). At any stage of an inquiry 
or trial under this Code, if the Judge or 
Magistrate is satisfied, for reasons to be 
recorded, that the personal attendance of 
the accused before the Court is not neces- 
sary in the interests of justice, the Judge 
or Magistrate may, if the accused w 
presented by a pleader d^ense wth ^ 
attendance and proceed with such mquiry 
or trial in his absence, and may, at any 
subsequent stage of Ae P^ceeto^ 
direct the personal attendance of such ao- 

^(2) J£ the accused in any such c^e is 
not represented by a pleader, or if fte 
Judge or Magistrate considers “S per- 
Ln^ attendance necessary, he may if he 
Ss fit, and for reasons to be rerorded 
by him, either adjourn such mquny ot 
trial, or order that the c^e of such ac> 
cused be taken up or tned separately. 

The point in issue is whether the pleader 
can represent the accused for purposes 
of Se^on 342 and whether the examma- 
tion of the pleader in ^ 

cused is sufficient comphance with me 
SSn taTSise where the Maglsttete hg 

the^ accused and pemitted 1^ 
by a pleader. On this question there is a 

sharp conflict of pdi^^ 
of the decisions upto 1962 are 
in Prova Debi v. Mrs. Fernandes, 

1962 Cal 203 (FB). In teat 
Bench of the Calcutta High 
majority decision held that the 
tote may in his discretion examine tee 
^eade“ on behalf of the accused imd^ 

Section 342. This view is “y 

< numerous decisions of other 

but from time to time many judges ex- 
pressed vigorous dissents and came to the 
Snclusion. The two SidK of 
the qnesBon are ably teressed m to 
majority and minority judmnents of ^ 
Calcutta case. After a full mminma^ 
of all tee decided cases on the subject. 
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we are inclined to agree with the mino- 
rity opinion. 

5. The main arguments in favour of 
the view that the examination of the 
pleader is sufficient compliance with the 
provisions of S. 342 may be summarised 
as follows. The pleader authorised to 
appear on behalf of the accused can do 
pfl acts which the accused can do. The 
representation of the pleader extends 
throughout the trial except as provided 
in S. 866 (2). The form of the summons 
shows teat tee pleader may answer to 
charge on behalf of the accused at every 
stage of the proceedings. He may even 
plead guilty under Sections 242, 243, 251-A, 
255 and 27L There is no reason why 
he cannot be examined under S. 842. That 
section is subject to and controlled by 
S. 205. The accused can refuse to answer 
questions imder Section 342 and there is 
no point in insisting on his personal at- 
tendance if he has no intention to answer 
them. Accused persons will suffer harass- 
ment and inconvenience if the Magistrates 
have no discretion to dispense with their 
personal examination under S. 842. Hav- 
ing considered all these arguments we 
are not convinced that pleader can be 
examined in place of the accused under 
S. 342. 

Section 842 reads as follows: — 

“342. (1) For the jiurpose of enabling 
the accused to explain any circumstances 
appearing in the evidence against him, 
tee Court may, at any stage of any in- 
quiry or trial without previously warnv 
ing the accused, put such questions to 
him as the Court considers necessary, ^d 
shall, for the purpose aforesaid, question 
him generally on the case after tee wit- 
nesses for the prosecution have been 
examined and before he is called on for 
his defence. 

(2) The accused shall not render him- 
self h'able to punishment by refining to 
answer such questions, or by giving false 
answers to them; but the Court and the 
fury (if any) may draw such inference 
from such refusal or answers as it thinks 

^ (3) The answers given by the accused 
may be taken into consideration in such 
inquiry or trial, and put in evidence for 
or against him in any other inqi^ into 
or trial for, any other offence which such 
answers may tend to show he has com- 
mitted- . 

(4) No o^ shall be administered to 
tee accused when he is examined under 
sub-section (1)." 
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Sub-section ^ of Section 342 consists of 
two parts. Tne first part gives a discre- 
tion to die Court to question ttie accused 
at any stage of an inquiry or trial widi* 
out previously warning bun. Under dio 
second part tne Court is required to ques- 
tion him generally on the case after the 
witnesses for the prosecution have been 
examined and before he is called for his 
defence. The second part is mandatory 
and imposes upon the Court a duty to 
examine the accused at the close of flie 
prosecution case in order to give him an 
opportunity to eiqilain any circumstances 
appearing against him in the evidence 
and to say in his defence what he wants 
to say in his own words. He is not bound 
to answer the questions but if he refuses 
to answer or gives false answers, the con- 
sequences may be serious, for under sub- 
section (2) die Court may draw sudi in- 
ference from the refusd or ,the false 
answer as it thinls fit Under sub-sec- 
tion (3) the answers given by the accused 
may be taken into consideration in the 
inquiry or trial. His statement is mate- 
rial upon which the Court may act and 
which may prove his innocence, (see State 
of Maharashira v. Lazman Jaiism, 1962 
Supp 8 SCR 230 = (AIR 1902 SC 12M). 
Under sub-secdon (4) no oath is adminis- 
tered to him. The reason is that when 
he is examined titader Section 342, fae is 
not a witness. Before Section 342-A was 
enacted, he was not a competent witness 
for the defence. His statement under 
Section 342 was intended to take the 
place of what he could say in his own 
way in the witness box. (see Hate Sin^ 
V. State of Madhya Bharat, AIR 19^ SC 
468, at p. 470). Under Section 342-A, he 
is now a competent witness. But the pro- 
visions of S©ticm 342-A do not affect 
the value of his examination tmder S, 34^ 
Under sub-section (3) of S. 342 his 
answers may be put in evidence for or 
against bim in other inquiries or trials for 
other offences. For instance, if in a trial 
for murder he says that he concealed 
die dead body and did not kill the victim 
his statement may be nsed as evidence 
against him in a subsequent trial for an 
offence under Section 20L 

C. The privilege of making a state- 
ment under Section 542 is personal to 
the accused. The dear intention of die 
section is that only he and nobody dse 
cap be examined under it This condu- 
sion is reinforced if we look at S. 364. 
The whole of his examination indudiog 
every question put to him and every 
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answer given by him must be recorded fa 
full and inferprefed to him in a language 
whidi he understands, and he is at liberty 
to explain or add to his answen; ana 
when the whole is made conformable to 
what he dedmes is the truth the reccd 
has to be signed by him and the Ma^ 
bate. The idea tiiat the pleader can be 
examined on bis -behalf is foreign to tbs 
lanmage of Sections 342 and 884. It was 
weu observed by Rankm f. in ftomodu 
Nath V. Emperor, AIR 1923 Cal 470, at p. 
48L 

“....the intention of the statute iJ 
fiiat at a certain stage in the case, ffe 
Court itself shall put aside all Coimsd, 
all pleaders, all witnesses, all 
tatives, and shall call upon an inohidid 
accused with the audiori^ of the CoirfJ 
own voice, to take advantage of b? 
opportunity whidi then arises to stjie 
in his own way anything which he nny 

bo desirous of ^ting what is nec^ 

sary is that the accused shall be broupt 
face to face solemnly with an oppoiiudty 

B 'mi to lum to make a statement fnM 
s place in the dock in order that ata 
Court may have the advantage of heariog 
bis defence if be is wiUing to make one 
with his cnvn lips." 

7. The proposition that a 
authorised to appear on behalf cif & 
accused can do all acts which the acAi^ 
himself mn do at the trial is too w?Kfc 
If the statute gives the accused a perdoB^ 
privilege or imposes upon him a personal 
duty, only he can exercise the privilega 
or perfonn the duly. Thus under S. S6b 
(2) the accused must hear the judgment 
in person unless the sentence is one ri 
fine only or unless he is acquitted. Under 
Se^on 342-A only the accused camgivr 
evidence in person and his pleaders evi- 
dence cannot be treated as his. ‘lb* 
nn^er of the accused under Section‘5l2 
is intended to be a substitute for the evi- 
derrce whidi he can give as a witness 
under Section 342-A The privilege 
the duty of answering questions unds 
Section 342 cannot be adegated to * 
pleader. No doubt the form of the sum- 
mons shows that the pleader may answer 
fee charges against fee accuse^ but fa 
so answering the charges, he cannot do- 
what only the accused ran do personaCp 
The pleader may be permitted to re- 
present the accused while the pitweca- 
tion evidence is being taken. But at the 
dose of fee prosecution evidence tbe 
accused must be questioned and his plea- 
der cannot be examined in his place. 
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8. Sections 205 and 540-A do not ex- 
pressly mention that the pleader cannot 
be examined under S. 842, but this does 
not lead to the inference that the pleader 
can be so examined. On the odier hand. 
Sections 853, 860, 361 and 366 expressly 
provide that the pleader may represent 
the accused for certain piuposes, but 
from this fact alone no inference can be 
drawn that the pleader cannot represent 
the accused for ptnposes of Section 342 
or o^er sections. It is from the scheme, 
[purpose and language of Section 342 that 
we are toven to the conclusion that the 
examination under' the section must be 
of the accused person and not his plea- 
der. 

9. In Dorabshah v. Emperor, AIR 
1926 Bom 218, the Bombay High Court 
held that where the accused is permitted 
to appear by his pleader under S. 205 
the pleader may on his behalf be ex- 
amined and may plead guilty under Ss. 242 
and 243. Whether the Court can act 
upon an admission of guilt by the plea- 
der under Sections 242, 243, 251-^ 255 
and 271 does not directly arise in this 
case and we express no opinion on it. It 
is sufficient to say that the lanmage of 
those sections and the effect of admissions 
under them are entirely different 

10. We are not impressed with the 

argument that an accused person will 
suffer inconvenience and harassment it 
the Court cannot dispense with his at^- 
dance for purposes of Section 3^. The 
examination under the section becomes 
nGcessaxy wlicn at the close of the 
secution evidence the magistrate^ finds 
that there are incriminating ^cum- 
stances requiring an explanation by me 
accused. If there is no evident ugph- 
cating the accused, no explanation from 
him is necessary and he need not be ex- 
amined rmder Section 342. _ If ^ 

evidence implicating him, it is in to in- 
terest that he should be examined per- 
son^y. 

11. There are exceptional cases when 
an examination of the accused personally 
under Section 342 is not necessary or 
possible. WTiere the accused is a com- 

E any or other juridical person it caimot 
e examined personally. It may be that 
the Court may then examme a director 
or some other agent on its behalf (see 
lExpress Dairy Ltd. v. Corporation 
of Calcutta, ILR (1950) 2 Cal 

602 = (AIR 1950 Cal 61)). Ex- 

ceptional cases apart, only the accused 
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in person can be examined under S. 342. 
We therefore hold that the Magistrate 
should have examined Bibhuti Dasgupta 
personally and the examination of to 
pleader was not sufficient compliance with^ 
Section 342. 

12. This condusion does not dispose 
of Bibhuti Dasgupta’s appeal. Under] 
Section 537 the conviction and sentence 
are not reversible on account of any] 
error, omission or irregularity in any pro 
ceedings during the trial unless the error, 
omission or irregularity has m fact occa-: 
sioned a failure of justice. Mere non-| 
examination or defective examination 
imder Section 342 is not a ground for in-' 
terference unless prejudice is established, 
(see Tilakeshwar Singh v. State of Bihar, 
1955-2 SCR 1043=(AIR 1956 SC 238), K. 
C. Mathew v. State of Travancore-Cochin 
1955-2 SCR 1057 at pp. 1061-62 = (AIR 
1956 SC 241 at p. 2M), Ram Shankar 
Singh v. State of West Bengal, (1962) 
Supp 1 SCR 49 at p. 64 = (AIR 1962 SC 
1239 at p. 1245). Looking at the facts of 
this case we do not find that any pre- 
judice was caused to Bibhuti Dasgupta 
by his non-examination imder Section 342. 
The prosecution evidence was dosed on 
September 17, 1962. Ram Adhikari appear- 
ed in Court and was examined personally. 
Bibhuti Dasgupta did not appear in Court 
on that date. After 3 months on Decem- 
ber 21, 1962 his pleader rvas examined on 
to behalf at his express request The 
Magistrate delivered judgment on April 
17, 1963. On that date Bibhuti Dasgupta 
was present in Court. He made no com- 
plaint at any time before the Magistrate 
or the Sessions Judge or the High Court 
that he had suffered any prejudice. Even 
in this Court Mr. Chatteijee could not 

E oint out what further explanation could 
ave been given by Bibhuti Dasgupta if 
he had been examined personally. We 
are satisfied that the omission to examine 
him under Section 342 did not cause him 
any prejudice and has not in fact occa- 
sioned a failure of justice. We are, there- 
fore, not inclined to interfere with his 
conviction and sentence. 

13. In the result, the appeal is dis- 
missed. 

GGM/D. V.G. Appeal dismissed. 



SS8 S C [Prs 1-S] Ddhl MunlapaLly v Kishaa Dass (Valdialmgam J) A.LS. 


AIB 19© SUPREME COURT 388 
(V 56 C 76) 

(From Delhi)* 

T M SHELAT, V BHARGAVA AND 
C A. VAIDIALINGAM, H 
Mnmapal Corporabon of Delhi, Appe- 
lant V Dass and another. Respon- 

dents 

Civfl Appeal No 1(W9 of 1968, D/- 1&. 
9-1968 

Maniopalihes — Delhi Mnnirfpal Cor- 
poration Act {65 of 19^, Sec. 338 (2) fa) 
— Delhi Developme n t Act (61 of 1957), 
Sechon 14 — Permisnon for erecbon of 
bmldingor execubonof work — ^When can 
be refused — Mere prcparahon of Master 
Plan under Development Act . — Plan 
not mdicahng any parhcular and definite 
use of onr land — Permission cannot 
be refused on ground of contxavenbon 
of Secbon 14. 

It IS dear from Secbon 338 of Ae 
Corporabon Act, Aat Ae Conumsstoner 
has to give sanction for Ae erecbon of a 
budding or the execuhon of a work, 
unless such budding or work would con- 
travene any of Ae provisions of sub- 
secbon (2) of Secbon 338 or Ae provi- 
sions of Secbon 340 Therefore, fa 
order to sustain Ae valiAty of Ae order 
of lejecbon passed by Ae Comnussioner 
Ae corporabon has A establish Aat Ae 
proposed budding or Ae mo of Ae siA 
lor Ae budding, by Ae pebhoner would 
contravene Ae provisions of any oAet 
law (Para 13) 

It is eerlamly not Ae scheme of Ae 
Development Act Aat Ae moment a 
Master Plan has come into operabon and 
if it contains a proposal regardmg Ae 
widA that a road should have ^ use 
of land adiotnmg Aat road is prohibited 
for an indeCmte period The reason- 
able interpretabon, Aerefore to be pla^ 
ed on Secbon 14 will be Aat if any 
parbcular and defmite use of land is in- 
dicated m a Master Plan, a different 
use of Aat land cannot be permitted. 
Similarly if a Zonal Development Plan 
provides for a parbcular use of any land 
or any buddmg m Aat Zone it cannot be 
put to a different use If neiAer of Ae 
plans provide for Ae parbcular use of 
any land or buQding in Ae area or zone, 
Secbon 14 vnll have no application what- 

s oever ^ara 21) 

•(UP A. No 85 of 1967, D/- 11-8-1967 

—Delhi) 
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Where, Aerefore, Aero is no inAca* 
boa in Ae Master Plan m any manner 
that the lands of Ae pebhoner are be- 
ing taken up by any part of Ae proposed 
road, menfaonw in Ae ^faster Piaa, 
Aere Is no violabon of Secbon 14 of 
Ae Development Act It also follows 
Aat Aero is no vjolaboa of ‘any oAer 
law* under Clause (^ of sub-secbon (2) 
of Secbon SS6 of the Corporabon Act 
and Ae permission asked for erecbon of 
budding or execubon of work by 
Ae pebboner cannot be refused by Ae 
Comimssioner (Para 22) 

Mr Niren De, Sohator General of 
India pd/s B P Maheshwari and R. K. 
Mahesqwari, Advocates, wiA him), for 
Appellant, Sir M C Chagla, Senior 
Advocate (Mrs Urmfla Kapoor, Advo- 
cate, wiA him), /or Respondents 
The following Judgment of Ae Courf 
was dehvered by 

VAIDIAUNGAH J This appeal by 
Ae Municipal Corporabon of Delhi by 
special leave, is directed against Ae 
judgment and order dated August 11, 
1967 passed by Ae High Court of DelH 
m Letters Patent Appeal No 85 of IBffT, 
The Letters Patent BenA had confina- / 
ed an order of Ae learned Chief Jusbeei 
Delhi Court dated May 10 1967 
whereby a wnt of mandamus had been 
issued to Ae a:^llant to approve the 
plans submitted oy Ae respondents and 
grant Ae saneboa asked for 
2. Tbe circumstances leadmg up to 
Ae issue of Ae wnt of mandamus agamst 
Ae appellant may be bnefly adverted 
to Tne respondents are Ae owners and 
are in possession of Ae buSdmg bear- 
fag mmuapal door Nos 3766 to 3778, 
situated m Ae mam Chawn Bazar, 
Delhi As Ae buildmg was an 
old couslnichon and required urgent 
and extensive rroaus, on October 1^ 
K65 Ae respondents submitted to the 
eppeSant plans for its sanebon for exo- 
cutJon of work consistmg of repaiis, 
adAbons as well as alterabons to tha 
said buildmg Tbe Commissioner of Ae 
TOpellant Corporation, by letter dat^ 
February 4, 1966 informed Ae respon- 
dents Aat Aeir appheabon for execution 
of oonstruebott work in respect of bouse 
Nos 8766 to 3776 had been refused on 
Ae grounds “Aat Ae proposal was 
under acquisibon and also effected fa 
Ae *TlO\v and Ae land was residential 
against proposal of commercial’* 

8, A controversy appears to have 
been raised by Ae appellant before the 
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Hi^ Court that the application by Ae 
respondents, related also to certain other 
municipal door numbers, but as that is 
not material for the present purpose, we 
do not refer to the same. Attempts made 
by the respondents to satisfy the Com- 
missioner that tiieir application was_ quite 
legal and that there was no violation ot 
any law or rules having ^ 

Writ Petition No. 410-D of 19^ in 
the Circuit Bench of the Pun]ab mgh 
Court at Delhi, under .^cle_226 of the 
Constitution praying for Ae issue ot an 
order or direction in the nature of 
mandamus directing the appellant to 
^ord sanction to the plan for execution 
of work in respect of buildmg as 
their application of OctobCT 16, 19ra. 

According to the r^ondents it was m- 
cumbent on the Comiimsioner of 4e 
appeUant, under Section 386 of De^ 
M^dpal Corporation Act, 19^ (Act 
LXVI of 1957) Oiereinafter referred to ^ 
the Corporation Act), to san^on the 
plans of a buildmg or execution of a 
work unless such a building or work 
contravened any of the protons of 
sub-section (2) of Section 836 or Se<> 
tion 340 of the Corporation Act « w^ 
further stated that the plan subrmtted 
by them did not contovrae my of 
provisions of sub-sec^on (2) of . 

OT Section 340 of *e Corporafaon Act 
The reasons given for rejecbon, by tne 
Commissioner, were a^o chaUenged ^ 
being vague and uniatelhgible apart from 
being e^aneous to the provisions of the 
Act The respondents further averred 
that the buildings required extensive r^ 
pairs as was clear from the nobre, dated 
March 8, 1966, issued by the Cor^- 
sioner of the appeUant statag ^i^t the 
building posed a danger to the residents 
of the area and that the necessa^ r^ 
pairs had to be carried out imme^ately 
after obtaining sanction from the build- 
ing department and threatenmg penal 
consequences if ihe respondente did no 
comply with the notice. Qn thwe 
ground they urged that the ordCT dated 
February 4, 1966 passed by the Commis- 
sioner refusing to accord 
fllegal and ultra vir« and m cons^ 
quence they prayed for the wsue of 
^t of mandamus Meeting Ae SPP^“ 
lant to accord sanction, as asked for by 
feem. 

4. On behalf of the appeUant the 
Assistant Engineer had filed a raimter 
affidavit The material averments, rele- 
vant for the present purpose, are tnat 
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the respondents are the owners of the 
premises and that the construction was 
old and required repairs; but the plans 
submitted by the respondents did not 
conform to bye-laws and contravened 
Section 336 (2) (a) in respect of land 
use and Section 340 (2) with respect to 
requisitioning of land by the Delhi Deve- 
lopment Authority for their Scheme and 
that the plans were also affected by road 
widening. 

5. In their reply affidavit the respon- 
dents controverted the averments of the 
Assistant Engineer that the plans did 
not conform to bye-laws or the provisions 
of Section 836 (2) or any other law in 
respect of land use. They stated that 
according to the Master Plan prepared 
under the Delhi Development Act, 1957 
certain areas, including Chawri Bazar, 
would be the Central Business District 
of Delhi and that the proposed user, 
mentioned by them in the Plan sent for 
sanction was not in contravention of the 
Master Plan. They also denied that the 
Delhi Development Authority had any 
scheme for road widening. They further 
referred to a letter, dated April 80, 1966 
of the Delhi Development Authority 
stating that the Zonal Development Plan 
has not been prepared for tiie area in 
question. They finally reiterated the 
plea that the order refusing sanction was 
not based on any of the grounds en- 
visaged by Section 836 (2) or Sec. 340 
or any omer provision of the Corpora- 
tion Act or of any other Act. 

6. The learned Chief Justice of the 
Delhi High Court, who heard the writ 
petition in the first instance, by his 
judgment and order dated May 10, 1967 
accepted the writ petition filed by the 
respondents and issued a mandamus to 
the appellant to approve the plans and 
grant the sanction asked for. The learned 
Chief Justice has expressed the view 
that the Commissioner could decline the 
sanction only if there was a contraven- 
tion of sub-section (2) of Section 336 or 
Section 840 of the Corporation Act. In 
this case, according to the learned Cmer 
Justice, there was no such contravention 
established by the appellant and if that 
were so the Commissioner had no power 
to refuse to accord the sanction ^ked 
for by the remondents. He was of the 
further view that the grounds on which 
the Commissioner refused sanction were 
wholly irrelevant and not germane to 
the sanction asked for. TaBng the fe- 
ther view that the Commissioner had a 
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statutory duty to *0 

ed for, the learned Chief Ju^co direc^ 
the issue of a wnt of mmdimim Ihis 
iudgment of the learned ^ef Turtioe m 
meihoned earher, was affirmed by the 
judgment of the Letters Patent Deni of 
the Delhi High Court dated August Jl. 
1967 


7 The learned Soheitor Generd, on 
behalf of the Corporahon, has urged that 
the order of the 

sanction is legal and is •'P % 

provisions of Clausa (a) of sub sec. © 
& Section 338 of the Corpomhon Ai 
Even at the outset ho has made it 
that he 13 relymg upon only one ot tM 
grounds given m the order dated Feb- 
Sary 4, 1966 of the Commissionn-, v^, 
that the plan submitted was affectid by 
the proposals contained in the Mashn 
Flan m respect of widemnjr of the road 
m ie area m nuesbon The erprwsiOT 
TtOW* used m the order refers to ntmt 
of wav’ which IS with reference to the 
road tiroposed under the Master Flam 
The Master Plan has bera 
under Section 7 of the DeUb 
meat Act. 1957 (Act LXI 
mafter referred to as DeveloiraOTt 
Act) and it has com© into operation, 
under Section 11. m the area coQ«rn^ 
The btuldmg operatic proposed hy^ 
respondents as per tU 
by them iviU be^contr^ to the 
Plan and, as such, ^vlU be hit by Se<s 
bon 14 of the Development Act la 
short, til© contenbon of ttie learned Ab- 
ator General IS that the Master Plm 
prepared by the Authonty for D^ 
which has statutory force, has come into 
effect under the Development Act Under 
Seebon S36 (2) (a) of the Cproraboo 
Act, ike Commissioner is enbtled to r^ 
fuse sanebon of a buildmg or iTOifc if 
the buildmg or work or us© of the site 
for building or work would contravene 
‘any other As the proposed con- 

struebon would not he in confonmly 
with the Master Plan, Seebon 14 of the 
Development Act will be violated, in 
which case there will be a contravenbon 
of ‘any other law' Hence the order of 
rejeebon passed by the Commissioner is 
legal and valid. 
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The width of the enstmg road is only 
48 feet The object of the Development 
Act is to ireeze new buildmg construe 
hons which iviU be inconsistent with 
the Master Plan, and, if the Master Plan 
menbons the width of a proposed wad 
and the width of an ensbng road is 
no new construction ivill be permissible 
on either side of the road till die 
area req^uired for the road is found ']^e 
Sohator General has further urged ^ 
fliou^ a Zonal Development Plan ot 
each of the Zones m which Delhi 
have to be divided will have also to be 
prepared and has not come mto opera- 
tion for the zone concerned, neverthe- 
less till such a Zonal Develoment Plan 
comes mto operabon, the Master Flan 
will hold the held. If a Zonal Develop- 
ment Plan comes mto force and has 
niade any alterahon, the Zonal Develop 
ment Plan wffl then have effect and the 
Master Plan will stand abndged or modi 
Led At present, it is the Master Plan 
that holds die field and, as accordmg to 
it an excess area of 12 feet for the pr^ 
posed road will have to be founi ^ 
hufldmg operabons on either side of the 
proposed road will have to come to a 
standsblL That is, the learned Solicitor 
General was prepared to take the stand 
that, so to say, there is a freeang of all 
building operabons, on either side of the 
ensbng road which accordmg to him, 
is warranted by Section 14 of die Deve» 


lopment Act In support of his conten- 
bons, the learned Stator General dre^v 
our attenbon to certain provisions con- 
lamed m the Coiporabon Act and tie 
Development Act 


8 In dns conneebon the learned 
Sohator General referred m to the Mas- 
ter Plan wherem it is stated that the pro- 
posed road (m Chawn Bazar, which M 
the area with which we are concerned) 
from Hauz Kazi to Jama Manid is r^ 
commended to have a width of 60 feet. 


9 The stand taken by the learned 
Soliator General has been very strenn- 
ously controverted by Mr M C Chagla, 
learned counsel for the respondents Mr 
Cbagia, apart fwm cnfacismg the order 
dated August 11, 1967 as laconic and 
unmteUigrnle and not containing any 
valid reasons has urged diat the Master 
Han, so strongly rehed on by the learn 
ed Soliator General, does not, as such, 
refer to survey numbers m respect 
of which the respondents had asked for 
sanebon Before tie High Court the 
appellant has not rehed upon the Master 
Plan nor did it place any material to 
show that any part of the proposed road 
shown m tie Master Fhm will pass 
thwugh any of the properbes of the re^ 
pondents The Master Plan prepared 
under the Development Act is nothing 
but a bwad outlme of what Delhi sronld 
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look like, in future. The plan, which 
may probably give more accurately the 
lands in the area which are reserved for 
roads, is the Zonal Development Plan, 
the preparation of which is mandatory 
under Section 8 of the Development Act 
Admittedly no such plan has been pre- 
pared much less has come into operation 
in the concerned zone. So long as the 
Master Plan does not state that any part 
of the property belonging to the respon- 
dents will be covered by the proposed 
road, it cannot be stated that when the 
respondents are attempting to renovate 
the building they are using the land in 
the zone otherwise than in conformity 
with Ae Master Plan. Mr. Chagla fur- 
ther points out that if the contentions 
advanced on behalf of the appellant are 
accepted, the entire building operations 
in Delhi wiU have to come to a stand- 
still for an indefinite number of years 
and according to him, that position is 
not envisaged either by the Master Plan 
or the provisions of the Development 
Act. He finally urged that Section 14 
of the Development Act has no applica- 
tion at all. 

10. From the contentions of both the 
parties set out above, it udll be noticed 
that according to the appellant if build- 
ing operations are allo%ved to be carried 
on, there will be a violation of the Master 
Plan, and in consequence of the provi- 
sions of Section 14 of the Development 
Act; whereas, according to the respon- 
dent, there is no violation of either the 
Master Plan or any provisions df the 
Development Act or of any other law. 

11. A reference to the material pro- 
visions of the Corporation Act and the 
Development Act, which ^viIl be made 
by us presently, wiU clearly establish 
that the contentions of the learned Soli- 
citor General cannot be accepted. 

12. We shall first take up the provi- 
sions of the Corporation Act. Section 332 
prohibits the erection or commencement 
of the erection of any building, or exe- 
cution of any of the works specified in 
Section 334, except with the previous 
sanction of ^e Commissioner. Sec- 
tion 833 makes it mandatory on a person 
intending to erect a building to apply to 
the Commissioner in tliat behalf. Section 
334 makes it obligatory on a person, who 
intends to execute any of the works men- 
tioned therein, to apply for sanction to 
the Commissioner. Section 838 deals 
with sanction or refusal of bu il d in g or 
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work It is oiUy necessary to refer to 
sub-section (1) and Clause (a) of sub- 
section (2) of this section, because, as 
we have already stated, the order of re- 
jection by the Commissioner is sought 
to be justified under this provision. 
These provisions are: 

_ “336. (1) The Commissioner shall sanc- 
tion the erection of a building or the 
execution of a work unless such build- 
ing or work would contravene any of 
the provisions of sub-section (2) of this 
section or the provisions of Section 340. 

(2) The grounds on which the sanc- 
tion of a building or work may be re- 
fused shall be tiie following, namely; — 

(a) that the building or work or the 
use of the site for the building or work 
or any of the particulars comprised in 
the site plan, ground plan, elevation, 
section or specification would contravene 
the provisions of any bye-law made in 
this behalf or of any other law or rule, 
bye-law or order made tmder such ■ 
other law; 

« O O 

Sub-section (3) of Section 336 prowdes 
for the Commissioner communicating 
the sanction to the person who has given 
the nodce; and in cases where he refuses 
sanction on any of the grounds specified 
in sub-section (2) of Section 336 or under 
Section 840, to record a brief statement 
of his reasons for such refusal and com- 
mimication of the refusal along with the 
reasons to the party concerned. 

13. It will be clear from a perusal 
of Section 336, that the Commissioner 
has to give sanction for the erection of 
a buildtog or the execution of a work, 
unless such building or work would con- 
travene any of the provisions of sub- 
section (2) of Section 336 or the provi- 
sions of Section S40.Therefore, in prder to 
sustain the validity of the order of re- 
j'ection passed by the Commissioner, the 
appellant has to establish, as it seeks to, 
that the proposed buildhig or the use 
of the site for the building, by the res- 
pondents, would contravene the prori- 
sions of ‘any other law’. If the proposed 
building or use of the site for the Build- 
ing would contravene the provisions of' 
‘any other law’, the Commissioner has 
ample powers under Clause (a) of Sec- 
tion 336 (2) to refuse sanedon. Sec- 
tion 340 gives power to die Commissioner 
to refuse sanction for erection of any 
building on either side of a new street, 
under the circumstances mentioned 
therein. 
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14 We shall now refer to some ol 
the provisions of the Development Act 
in onler to appreaate the scheme of that 
statute The Development Act is an Act 
to provide for Ae dwelopment of Delhi 
according to plan and for matters anal 
lary thereto Section 2, Clauses (d) and 
(e), defme the expressions developmentf 
and ‘development area’ respctiively 
Chapter II deals with the Delhi Develop- 
ment Authority and its objects Sec- 
tion 8, therem, provides for the Central 
Government consbtuting for the pur- 
poses of the Act an authority to be called 
the Delhi Development Authority It is 
referred to m the Act as the Authonty 
Secbon 5 provides for the Authonty con 
stituting an Advisory Council for tiie 
purpose of advising the Authonty on ttie 
preparation of the Marter Plan and the 
Zonal Development Flans and on such 
Other matters m coimecbon with tho 
admmistration of the Act Such Advi 

f Council also has been duly consti 
tuted Section 6 provides that the ob- 
ject of tte Authonty shall be to promote 
and secure the development of Delhi ac- 
cording to plan and dothes the Autbo 
nty with the vanous poweis mentioned 
therem 

IS Chapter HI deals widi Master 
Plan and Zonal Development Plans Sec- 
tion 7, therein, provides for the Authonty 
carrying out a avic survey of and pns- 
paring a Master plan for Delhi. Under 
suh-secbon (2) the Master Flan shall^ 

“(a) defme the vanous zones into 
which Delhi may be divided for the 
purposes of dei’clopment and indicate 
me manner in which the land m eadi 
zone is proposed to be used (whether 
by the carrying out thereon of develop- 
ment or otherwise) and the stages by 
which any such development shall be 
earned out, and 

(b) serve as a basic pattern of frame- 
work withm which the zonal develop- 
ment plans of the vanous zones may be 
prepared. 

Section 8 provides for die preparahon 
by the Authonty of a zonal development 
plan for each of the zones into which 
Delhi may be divided and also refers 
to the vanous matters which are to bo 
indicated m the same The material 
provisions of Section 8 which, according 
to us, will have a vital beanng m consi 
denng the soundness of the stand taken 
by the appellant are as follows 

*8. (1) Simultaneously with the prepa- 
ration of the master plan or as soon as 


may be diereafter, the Authonty shall 
proceed with the preparahon of a zonal 
development plan for each of the zona 
into wmch Delhi may be divided. 

A zonal development plan may— - 

(a) contam a site-plan and use-plan for 
the development of the zone and show 
the approximate locabons and extents ol 
land uses proposed m the zone for such 
things as puohc buildings and other 
public works and utilities, roac^, housing 
reaeahon, industry, busmess, markets 
schools, hospitals and pubhc and pnvate 
open spaces and other categones of 
pubhc and pnvate uses 

• • • • 

(d) in particular, contam provisions re- 
gaming all or any of the followmg mat- 
ters, namely — 

• • • • 

(u) the aPobnent or reservahon of 
land for roads open spaces, gardens, re- 
creabon grounds schools, markets and 
Other pulmc purposes, 

♦ • • •• 

Secbon 9 (1) states that the expression 
Vlas m that secbon and in Seebons 10 
11, 12 and 14 means the Master Plan 
as well as the Zonal Development Flan 
for a zone Sub-seebon (2) provides for 
the plan— which means toe Master Plan 
as well as the Zonal Development Flan 
—heing submitted after preparahon by 
the Authonty to the Centrm Govern 
meot for approval and it also gives power 
to the Government to approve the plan, 
without modificiabon or with such modi 
ficabons as it may consider necessary or 
reject the plan with direcfaons to the 
Authonty to prepare a fresh plan. Seo- 
bon 30 proviaes for tiie proesdure to be 
foUowea m the preparahem and appro- 
val of plans A perusal of that secbon 
sbrovs that ample opportumty has to be 
provided for persons and every local 
authonty to submit objections at the 
stage of the draft, and it also requires 
the authonty to consider any objechons, 
su^esbons and representahems that may 
nave been made, oefore the final plan 
is prepared and submitted to the Central 
Government for its a p p ro val It also 
empowers the Central Government to 
call for any mfonnahon that it thinks 
necessary from the Autbon^ for the 
purpose of approvmg any plan submit- 
ted to it. Secbon 11 provides for the 
date of operabon of the Plan. 

16. There is no controversy, in this 
case that the Master Plan has been pre- 
pared under Secbon 7 by the Auionty 
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on September 1, 1962 and it bas also 
come into force, as contemplated by Sec- 
tion 11. Thou^ Section 8 contemplates 
the preparation of a Zonal Develop- 
ment Plan simultaneously with the pre- 
paration of the Master Plan, or as soon 
as may be thereafter, no Zonal Develop- 
ment Plan for the zone concerned has 
been prepared up to now. It may also 
be pointed out that if and when such a 
Plan is prepared, containing the various 
matters referred to in sub-section (2) of 
Section 8, before it is finalized and sent 
to the Central' Government for approval, 
parties and local authorities will have 
to be given an opportunity of sending 
their objections and suggestions and 
representations, which have all to be 
duly and properly considered by the 
Auihority concerned. 

17. Chapter III-A deals with modifi- 
cations to me Master Plan and the Zonal 
Development Plan. Section 11-A, there- 
in, provides for the Authority and the 
Central Government making modifica- 
tions in the Master Plan or the Zonal 
Development Plan imder the circum- 
stances and after following the proce- 
dure, mentioned therein. 

18. Chapter IV deals with develop- 
ment of l^ds. Sub-section (1) of Sec- 
tion 12 gives power to the Central Gov- 
ernment, by notification in the Official 
Gazette, to declare any area in Delhi to 
be a development area for the purposes 
of the Act. Sub-section (2) prohibits 
the Authority, except as otherwise pro- 
vided for in the Act, to imdertake or 
carry out any development of land in 
any area which is not a development 
area. Sub-section (3) provides that after 
the commencement of the Act no deve- 
lopment of land shall be undertaimn or 
carried out in any area by any person 
or body (including a department of Gov- 
ernment) except in the manner provided 
therein. 

19. Section 14, on which consider- 
able reliance has been placed, on behalf 
of the appellant, is as foUovre; 

“14. After (he coming into operation 
of any of the plans in a zone no person 
shall use or permit to be used any land 
or building in that zone otherwise than 
in conformity ■with such plan: 

Provided that it shall be lawful to 
continue to use upon such terms and 
conditions as may be prescribed by regu- 
lations made in this behalf any land or 
building for the purpose and to the ex- 


tent for and to which it is being used 
upon the date on which such plan comes 
into force.” 

20. ^ A copy of the Master Plan for 
Delhi has been placed before us by the 
learned Solicitor General Chapter I 
deals with the Land Use Plan imder 
v^'ous sub-heads. Chapter II deals 
with Zoning and Sub-division Regula- 
tions.^ There are certain maps annexed 
to this Plan. Under the heading Propo- 
sed rights of way in Old City’, in para- 
graph 11 of Chapter I, item 7 refers to 
the area concerned, viz., Chawri Bazar. 
Against that it is stated diat the road 
from Hauz Kazi to Jama Masjid which 
is approximately 1800 feet long is recom- 
mended to have a road width of 60 feet. 
There is no controversy that the existing 
road is only 48 feet wide. Our attention 
has also been invited to two of the maps 
annexed to this Master Plan, viz., the 
Zonal Map and the Proposed Circulation 
Pattern of Walled City and it was stated 
that the area marked 'A' in the Zonal 
Map refers to the Walled City which is 
divided into 27 zones. The second map 
■viz., the Proposed Circulation Pattern of 
Walled City, is an enlargement of the 
area 'A’ shown in the Zonm Map and the 
Chowri Bazar is shown there. 

21. As stated earlier, considerable re- 
liance has -been placed by the learned 
Solicitor General on the statement in the 
Master Plan that the road in Chawri 
Bazar is to have a width of 60 feet and 
on the two maps annexed to die Master 
Plan which, according to him, will show 
die lay out of the proposed road. 'Ihe 
Master Plan and the two maps relied 
on by the appellant do not give any 
indication that any part of the land be- 
lon^g to the respondents will be cover- 
ed by any portion of the proposed road. 
The provisions of Section 7 of the Deve- 
lopment Act clearly indicate — and that 
is borne out by the various matters men- 
tioned in the Master Plan — that the 
Master Plan wiU only give a very broad 
outline of Delhi as it ■will look like in 
future. Though there is an obligation 
on the Authority to prepare the Zonal 
Development Plan simultaneously with 
the preparation of the Master Plan or 
as soon as there may be thereafter, no 
such Zonal Development Plan has been 
prepared. That assumes considerable 
importance in this case because it is the 
Zonal Development Plan, under Sec- 
tion 8 (2) (a) which ■will show the appro- 
ximate locations and extents of land-uses 
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proposed a zone for roads, Airther, 
xmder sulxilause (u) of Clause (d) of 
sub section (2) of Sechon 8, the said 
Zonal Development Plan nviH also con- 
fnin provision regaidmg the allotment or 
reservation of" land for roads It is only 
when such allotment or reservation of 
land for roads is made that it iviU be 
possible to Jmow clearly as to which part 
of a person’s land and what portion 
thereof is allotted or reserved for a road. 
If such an inication is made avaitabld 
by the Zonal Development Plan, then 
Section 14 ^vlll quite naturally stand at- 
tracted, because any user of a land or 
bulling otherwise than m confonmW 
wifli the Zonal Development Plan wiU 
be hit by iat section In the absence 
of any indication m die Master Flan, m 
this case, that any part of the land of 
the respondents will be covered by a 
road or portion of a road, it is not pos- 
sible to accept the contention of the 
learned Soliator General that there will 
be any violation of Section 14 of the 
Development Act if the respondents bo 
permitted to use the land, as asked for 
by them. To attract Section 14, the a^H 

S ” int will have to establish that any 
or port of a land or a buildmg m 
a Zone has been dealt with m a parh- 
cultr manner by the Master Plan and 
diat It IS proposed to be used In a dif- 
ferent manner If a Zonal Develcmment 
Plan IS prepared for the area, before it 
comes into operation m the Zone, the 
procedure uoicated m Seebon 10 will 
nave to be followed and parties wQl have 
to be given an opportumty of placmg 
any objections or makmg any represen- 
tations or offermg any suggestions So 
far as we can see, it is certainly not the 
fsdieme of die Development Act that the 
momcof s A/affer Pisa Aas" caitou mftj 
operation and if it contams a proposal 
regarding die width that a road should 
have, all use of land adjoining diat road 
IS prohibited for an indefinite period. 
The reasonable interprelahon to be plac- 
ed on Section 14 will be that if any 
particular and definite use of land is 
indicated in a Master Plan, a different 
use of diat land cannot be permitted- 
Sumlarly, if a Zonal Development Plan 
provides for a particular use of any land 
or any building m that Zone, it cannot 
be put to a different use If\neidier of 
the plans provide for die particular use 
of any land or building m the area or 
Zone, Sechon 14 will have no applica- 
tion whatsoever 


22 We have already stated that the 
res^ndents' lands are not in any maimer 
inchcated as bemg taicen up by any part 
of the proposed road, menboned in the 
Master Plan and, if that is so, &ere is 
no violation of Section 14 of die Deve- 
lopment Act It {dso follows that there 
Is no violation of ‘any lav/ under CL (a) 
of sub section (2) of Section 836 of the 
Corporation Act 

23, The Court was perfectly 

Justified, m the circumstances, m issuing 
the wnt of mandamus The result is 
that the appeal fails, and is dismissed. 
The appellant will pay the costs of the 
respondents 

DJUt Appeal dismissed. 
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8 M SIKRI AND R. S BACHAWAT, JJ 
Jaimal and another. Appellants v lie 
Financial Commissioner, Punjab and 
others, Respondents 
Civd Appeal No 2354 of 1966, DA 
25-9-1968 

Tenancy Laws — Xhiniab Security of 
Land Tenures Act (10 of 1933), Ss. 18 
and 2 (1) and (6) Application und^ 
Sechon 18 — - 5u]>tenant u not enbtled 
to make. 

A sub tenant is not enhded to apply 
under Seebon 18 of Act for purchase of 
lands from the land-owner (1963) 63 

Pun LR 1072, Affirmed. (Para IS) 
Before a person can apply under See- 
bon 18, he must be a tenant of a land- 
owner A tenant of a tenant cannot be 
a tenant of the land-owner (Para 7) 
l9ct thaf by sttfe-Afftnrg’ Oh? teoisst 
is also not able to apply under Sec. 18 
by virtue of the fust Proviso to sub-sec- 
bon (1) cannot confer nghtS on the sub- 
tenant because he must himself be a 
tenant of land-owner withm Sec. 18 of 
die Act. ^ara 13) 

Mr M G Chagla, Senior Advocate, 

£ Ir Janardan Sharma, Advocate, with 
m), for Appellants hlr B C Misra, 
Semor AdvcKale, (M/s S K. Mehta and 
K. L Mehta, Advocates, with him) for 
Respondent No 3 

The followmg Judgment of the Court 
wasdehvered by 

SIKIil, J This appeal by certificate 
granted to the appellants oy the 
CM/CM/E880/68 
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CoTuI; of Punjab under Article 133 (1) (c) 
of the Consrtitution raises one point, 
namely, wbetber a sub-tenant is entitled 
to purchase the land from the land- 
owner rmder Section 18 of the Punjab 
Security of Land Tenures Act (Punj. Act 
X of 1953) — hereinafter referred to as 
tbe Act. 

2. It would be sufficient to give few 
facts, . The appellants, Jaimal and Ram 
Singh, applied under Section 18 of the 
Act to the Assistant Collector, 1st Grade, 
Hissar, to purchase 280 Kan^ 4 marlas 
of land situate in village Mehnda, Tehsil 
Hansi, District Hissar. The land was 
originally owned by respondents Nos, 4 
to 10, who had given tlris land on lease 
to Sheo Parshad, respondent No. 3. It 
is not in dispute that the Appellants and 
their fathers had been in occupation of 
the land in dispute for the last 80 years, 
as sub-tenants under Sheo Parshad, res- 
pondent No. 3. During the pendency 
of the application, respondents Nos. 4 to 
10 sold the land in dispute, on October 
25, 19CT, to Sheo Parshad, and also in 
favour of his two sons. The Assistant 
Collector, by his order dated November 
SO, 1939, accepted the application of the 
appellants and allowed them to piuchase 
274 Kanals of land for Rs. 6730. On 
appeal, the Collector varied the order 
but the variation is not material for the 
purpose of this appeal. The appellants 
then preferred an appeal to the Coin- 
missioner and Sheo Parshad filed Revi- 
sion Petition to him against the order of 
the Collector. The' Commissioner up- 
held the claim of the appellants to pur- 
chase the land under Section 18 of the 
;Act at the price . assessed by the Assis- 
tant Collector, but he modified the order 
in . respect of 85 kanals 8 marlas which 
had. been sold to the sons of. Sheo Par- 
shad. The final order in the proceed- 
ings was passed by the Financial Com- 
missioner who, by his order dated August 
27, 1962, held that the appellants were 
not entitled to purchase the land imder 
Section 18 of the Act. Thereupon the 
appellants filed a petition under Arti- 
cfe 226 of the Constitution, seeking to 
quash the order of the Financial Com- 
missioner. The Hi^ Court was also of 
the opinion that me appellants being 
sub-tenants were not entitled to apply 
under Section 18 of the Act. 

3. The answer to the question whe- 
ther the appellants are entitled to apply 
under Section 18 of fire Act depends 


upon the interpretation of Section 18, 
which reads as follows: 

“18. Ri^t of certain tenants to pur- 
chase land. 

(1) Notwiths^ding anything to the 
contrary contained in any law, usage or 
contract a tenant of a land-owner other 
than a small land-owner — = 

(1) who has been in continuous occu- 
pation of the land comprised in his 
tenancy for a minimum period of sis 
years, or 

(ii) who has been restored to his 
tenancy under the provisions of this Act 
and whose periods of continuous occu- 
pation of the land comprised in his 
tenancy immediately before ejectment 
and immediately after restoration of his 
tenancy together amount to sis years or 
more, or 

(iii) who was ejected from his tenancy 
after the 14th day of August, 1947, and 
before the commencement of tiiis Act, 
and who was in continuous occupation 
of the land comprised in his tenancy for 
a period of sis years or more immediately 
before his ejectment, 

shall be entitled to piucliase from the 
land-owner the land so held by him but 
. not included in the reserved area of the 
land-owner, in the case of a tenant fall- 
ing within clause (i) or dause (ii) at any 
time, and in the case of a tenant falling 
within dause (iii) wi thin a period of one 
year from the date of commencement of 
this Act. 

Provided that no tenant referred to 
in this sub-section shall be entitled to 
exercise any such right in respect of the 
land or any portion thereof, if he had 
sublet the land or the portion, as the 
case may be, to any other person, diu±ig 
any period of his continuous occupation, 
unless during that period the tenant was 
suffering from a legal disability or pltysi- 
cal iitEinnity, or if a woman, was a 
widow or was urunarried; 

Provided further that if the land in- 
tended” to be purchased is held by an- 
other tenant who is entitled to pre-empt 
the sale imder the next preceding sec- 
tion, and who is not accepted by the 
purchasing tenant, the tenant in actual 
occupation shall have the right to pre- 
empt the sale. 

(2) A tenant desirous of piuchasing 
land under sub-section (1) shall make an 
application in writing to an Assistant 
Collector of the First Grade, having 
jurisdiction over the land concerned, and 
the Assistant Collector, after giving 
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nobce to landlord and to all o&er 
persons interested in the land and after 
TTiaVinff sudi inquiry as he thmia fit 
shall determine the value of the land 
which shall be the averara of the price 
obtaining for simflar lana in the locahty 
during 10 years immediately preceding 
the (Site on whidi the application is 
made. 

(3) The purchase price shall be ttireo* 
fourth of tne value of land as so deter> 
mined. 

(4) (a) The tenant shall be competent 
to pay the purchase pnce either in a 
lump sum or m SIX monthly instalments 
not eiceedmg ten in the manner pre- 
scribed. 

(b) On die purchase pnce or the first 
[nstmment thereof, as the case may be, 
being deposited, the teasnt shsll be 
deemed to have become the owner of 
the land, and the Assistant Collector 
shall, where the tenant is not already in 
possession, and subiect to the tnovisions 
of die Punjab Tenancy Act (XVi of 1887), 
put him in jKJssession thereof 

(c) If a default Is committed in the 
payment of any of the instalments, the 
entire outstanding balance shall on ap* 
phcafaon by the penon entitled to re- 
ceive lb be l ecov er able as arrears of 
land revenue 

(5) If die land Is subject to a mo r t ga ge 
at the tune of the purchase, the land 
shall pass to the tenant unencumbered 
by the mortgage, but die mortgage debt 
shall be a charge on the purchase money. 

(6) If diere is no such charge as afor^ 
said the Assistant Collector shall, sub- 
ject to any direction which he may re- 
ceive from any court, pay the purchase 
money to the landowner 

(7) If there is such a charge, the As- 
sistant Collector shall, subject as afor^ 
said, apply m the disdiarge of the mort- 
gage debt so much of the purchase 
money as is required for purpose 
and pay the balance, jf any, to the land- 
owner, or retam the nuichase money 
pending die decision of a dvil Court as 
to the person or persons entitled there- 
to* 

4. “Land-owner^ Jis defined in S 2(1) 

of the Act to mean “a person defined as 
such in the Punjab Lid Revenue Act 
1887 (Act XVn of 1887), and shall fa- 
elude an “allottee* and *lessee" as de- 
fined in (Jauses (b) and (c) respectively, 
of Section 2 of the East Punjab 
placed Persons (Land Resettlement) Acb 


1949 (Act XXXVI of 1949), hereinafter 
refeiTM to as the *Reseraeinent Acf“ 
The ezplanahon to S 2 (1) reads 

“In respect of land mortgaged w:4 
possession, the mortgagee sh^ be deem- 
ed to be the land-owner.* 

5. The word 'tenants is defined id 
S 2 (6) as follows 

“Tenant* has the meaning assigned 
to it in the Punjab Tenancy Acb 1887 
(Act XVI of J8OT and ineJudes a snl^ 
tenant and self-cmttvatxng lessee, but 
thall not include a present holder, as 
defined m Section 2 of the Resettlement 
Act* 

0 In the Land Revenue Act 1887, 
Tand-owner* has been defined as follows, 
in S 3 (2) 

* land-ownc/ does rot fodude a ten- 
ant or an assignee of land revenue, bat 
does include a petson to whom a holding 
has been transferred, or an estate or 
holding has been let in ferm, under dm 
Act for the recovery of an arrear of land- 
revenue or of a sum recoverable as such 
M arrear and every other person not 
hereinbefore in clause mentioned 
'vho is in possession of an estate or any 
rhare or portion thereof, or in the a»- 
Joyuient of any part of the profits of an 
estate* 

7, It wiD be noticed that before 1 
person can apply under S 18 of the AeJ 
he must be a tenant of a land-owner 
other than a small land-owner There 
is no dispute that the land-owner in this 
case Is not a small land-owner The 
only question is whether the appellant^ 
who were sub-tenants, can be said to 
be tenants of the land-owner within the 
meantog of S 28. If we look at the d^ 
nnibons of the words “tenant* and 
Tand-owner*, it seems dear that a 
tenant of a tenant cannot be a tenant of 
tie land-owner, beenuse the definiUOD 
expressly says that a land-owner does not 
fodude a tenant. Apart from this, the 
nist proviso to sub-s (1) of S 18 makes 
it dear that a tenant who has sublet the 
land or a portion, as the case may be, 
to any other person during the period of 
his continuous occupation is disabled 
ftqm applying under Section 18 
unless during the penod of hi 
continuous occupahon the tenant 
was suffermg ftom legal disability or 
physical infirmity or if a woman was a 
Widow or was umnamed. In other 
words, tor example, a tenant who is a 
Widow would be entSled to apply r^der 
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S. 18 even thou^ she had sublet flie 
land which she desired to purchase. No 
satisfactory answer was given by the 
learned counsel for the appellants as to 
what would happen if Doth the sub- 
tenant and the widow applied to pui> 
chase. 

8. Both sides have relied on the 
scheme of the Act, but it seems to us 
that the scheme of the Act and the ob- 
jects underlying the Act do not assist us 
in determining this question. It is well 
known that the main objects of the Act 
were to provide security to the tenants, 
settle tenants on land declared surplus 
and fix a ceiling on the total holdmg of 
land-owners and tenants. It is also well 
known that it was a measure of agrarian 
reform. But these matters do not assist 
us in interpreting S. 18. 

9. The answer must depend upon 
the language of S. 18, fairly construed. 
If it was intended that a sub-tenant 
should be entitled to purchase under 
S. 18, we would have expected some 
provision in the Act to solve the difficul- 
ties which would arise if there was com- 
petition between the tenant and the sub- 
tenant. 

10. There was some debate before us 
whether a tenant who has sublet would 
be treated to be in continuous occupa- 
tion of the land during the period of 
sub-tenancy within S. 18 (1) (i), but we 
think that the proviso to S. 18 (1) pro- 
ceeds on the basis that the tenant is in 
continuous occupation even though he 
has sublet the land. 

11. It will again be noticed that 
under sub-s. (4) (b) of S. 18 on the pur- 
chase price being deposited, the tenant 
becomes owner of the land. If the con- 
tention of the appellant was cxjrrect, the 
sub-tenant woind become the owner 
under sub-s. (4) (b); but what will hap- 
pen to the rights of the tenant? No 
satisfactory answer was given to this 
question. 

12. Again it will further be noticed 
that sub-s. (5) of S. 18 talks of the mort- 
gage of the land but it does not speak 
of foe mortgage of foe rights of a ten- 
ant. 

13. It seems to us that foe Hi^ Court 
was ri^t in holding that foe legislature 
did not intend to confer any rights under 
S. 18 on foe sub-tenant. The fact that 
by sub-letting the tenant is also not able 
to apply under S. 18 by %'irtue of foe 
first prcrvoso to sub-s. (1) cannot confer 


zi^ts on foe sub-tenant because he 
must h im self be a tenant of land-owner 
within S. 18 of foe Act. 

14 Mr. Chagla says that it is a very 
hard case for foe appellants have been 
m possession for over 80 years, but if it 
a hard case it is for foe legislature to 
intervene hnd provide for such hard 
cases. 

15. ]fo foe result foe appeal fails and 
is dismissed. There will be no order 
as to costs. 

MS/J/D.Y.C. Appeal dismissed. 
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M. HIDAYATULLAH G. J. AND 
A. N. GROVER, J. 

Narbada Prasad, AppeUant v. Chhagan- 
lal and others. Respondents. 

Civil Appeal No. 2 of 1968, D/- 

80-7-1968. 

(A) Representation of foe People Act 
(1951), Ss. 33 (5), 36 (2) (b) — Require- 
ments of valid nomination paper ■ — Non- 
compHance — Effect 

Candidate an elector of a different 
constituency — Copy of electoral roll of 
that constituency or relevant part there- 
of or certified copy of relevant entry 
therein must either be filed along with 
nomination paper or produced at time 
of scrutiny before returning officer — 
Non-compliance of — Candidate merely 
producing certificate from officer who 
was not aufoorised to issue certified copy 
of electoral roll — Certificate based on 
gist of relevant entry given in affidavit 
of candidate attached to such certificate 

— Returning officer is justified in re- 
jecting nomination paper under S, 86 
(b) — Order of rejection cannot be re- 
called on subsequent production of re- 
levant evidence — Law requiring parti- 
cular thi n g to be done in certain manner 

— It must be done in that manner or 

not at all — Other modes of compliance 
are excluded. (Para 5) 

(B) Representation of foe People Act 
(1951), S. 116-A — Appeal to Supremo 
Court — Finding of fact and apprecia- 
tion of evidence — Practice. 

“(Election Petu. No. 5 of 1967, D/- 

80-11-1967 — M. P.). 

CM/CM/E1SS/6S 
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An appeal before the Supreme Court 
under Secbon 116-A is an appeal as of 
njdit and is open bo^ on facts and law, 
still the practice of the courts has uni- 
formly been to give the greatest assur 
ance to the assessment of evidence made 
by the Judge who hears the witnesses 
and ^vatches their demeanour and judges 
of their credibflity m the first instance 
In an appeal the burden is on the ap- 
pellant to prove how the JudOTent under 
appeal is wrong To establish this he 
must do something more than merely 
ask for a re-assessment of the evidence 
He must show wherem the assessment 
has gone wrong Where the court of 
Gist instance rehes upon ptobabihbes 
alone, die appellate court may be In as 
good posihon as the court of trial in 
judgmg of the ^babihlies, but where 
the court of trial rehes upon its own 
sense of the credibihty of a witness die 
appellate court is certainly at a dis- 
advantage, because it has not before it 
the \vitness but the dead record of die 
deposibon as recorded Where the evi- 
dence whi^ Judge considers truth- 
ful not on the probaoihbes of the case 
but because the Judge on his observa- 
bon of the manner m which the witness 
d^sed, the appellate Court should be 
slow to depart from the condusioo of 
the trial judge (Paras 10, 11) 

(C) Hepresenlation of the People Act 
(1931), S 123 (2) (u)— Corrupt pracbee— • 
Undue inSuence — Speech exhorting 
voters that if they voted for die Con- 
gress or a Congress candidate they would 
be committing the sm of go-hatya 
amounts to an attempt to induce voters 
to believe that diey would become ob- 
jects of dmne displeasure or spintual 
censure falling wUhin the mischief of 
S 123 (2) (u) (Paras n, 13) 

Mr S V Guple, Senior Advocate 
(M/s R. K. Vijayavaigiya and S S 
Khanduja. Advocates with him), for Ap- 
pellant M/s V K. Sanghi, G L SanpHt 
and A. G Ratnaparkhi, Advocates, for 
Respondent No L 

The foUowmg Judgment of die Court 
was debvered by 

Hn3AYATUIjLAH, C J This is an 
appeal against the judgment, Novem- 
ber 30, 1967, of a learned Single Judge 
of the Hi^ Court of Madhya 
at Indore setting aside the eiecbon of 
the appellant to the Khategaon Legis- 
lative Assembly Consbtuency No 259 
The facts on whidh die pebtum was 


based and die jud^ent of die Hi^ 
Courthas been rested may now be stat^ 

2 At the last General Election to the 
Madhya Pradesh Legislahve Assembly 
from the Khategaon Consbtuency there 
were five contesting candidates They 
were the appellant and respondents 2 to 
5 The appellant received 9622 votes as 
against the second respondent who ob- 
tamed 8030 votes The other contesting 
candidates received fewer votes in com- 
pansoD The present election petition 
was filed, not by any of the defeated 
candidates, but by an elector to the 
Legislative Assembly Constituency In 
the array of the respondents m die 
Court one Ham Kisb en s/o Lakshml 
Naram Deswali was also joined because 
his Domination paper was rejected by 
the Retunung Officer A pomt was made 
about *bi«; rejection in tte Court 
and we shall come to it m due course. 

3 The deebon petition was based 
on two broad facts The first was thaf 
the nomination paper of Ram Eishen 
was wrongly rejected and the other fact 
comprised allegations of corrupt pn^ 
bees on the part of the returned candi 
date and his clerton agent These air- 
nipt practices consisted of oral speeches 
connected with the Manifesto of the 
Tan Sangh relating to cow slaughter m 
India. During the course of the speeches, 
It was allegM the returned candidate, 
who belongs to die Jan San^ and his 
election agent Ram Niwas Somani made 
roeeches at 19 villages m which they re* 
ferred to this election manifesto 
claimed that the Congress iiad not abo- 
lislmd cow slau^fer in India and on the 
other band was promoting it and that 
die Jan Sangh would stop cow slaughter 
Thw added to diese statements, whith 
mi^t have been qmte mnocuous, two 
other statements, namely, that to vote 
for the Congress was to rmrimif foe sm 
of go-batya and that foe Congress can- 
didate Slurmati Manjulabai herself ate 
beef There were other allegations re* 
garding exhibition of posters which de- 
jneted foe Congress as a butcher mtent 
upon slau^tenng a cow This part of 
foe case however, was not accepted fa 
foe High Court and we need not say 
anythmg about it The petition there- 
fore succeeded on foe two grounds 
which we have mentioned, namely, that 
foe nommafaon paper of Ram Esben 
was wion^y rejected and ^t foe cor- 
mpt practice attiibuted to foe Jan Sas^ 
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candidae and his dection agent was 
established. 

4. In this appeal we are only requir- 
ed to consider diese two points and we 
shall take them in the same order. In 
so far as the refection of the nomination 
paper is concerned it may be pointed 
out that Ram Eishen s/o Lakshmi 
Narain Deswali was regi^ered as a 
voter, not in the Electord Roll relating 
to Hiategaon Tehsil but in the Harda 
TehsiL Along with this nomination 
paper Ram Kishen produced a certificate 
from the Tehsildar of Harda which 
reads as follows: — 


“I certify that there is an entry of the 
name of Ram Eishen, son of Laxmi- 
chand, village Dholgaon, at Anukaran 
No. Harda 217, Electord roll of 1966, 
part of Antikaran No. 177, District 
Hoshangabad, Tehsil Harda, under the 
heading Ra-Ni-Ma, Serali, Serid No. 196, 
House No. 91/2, with particulars Ram 
Eishen Lasmi Ghand, mde, aged 45 
years. 

16-1-1967. 

Sd/- 

16-1-67 


Tehsildar, Harda.” 


5. He did not produce the kind of 
ewdence which Section 33 (5) of Ae 
Representation of the People Act, 1931, 
requires to be produced when a candi- 
date is registered as a voter in some 
other constituency. Section S3 (5) of the 
Representation of the People Act re- 
quires that where the candidate is an 
elector of a different constituency, a copy 
of the electord roll of that constituency 
or of the relevant part thereof or a certi- 
fied, copy of the relevant entries in such 
roll shall, unless it has been filed dong 
with the nomination paper, be produced 
before the returning officer at the time 
of scrutiny. The nomination paper of 
Ram Eishen was filed on February 20, 
1967. The date of scrutiny was 21st of 
the same month. Ram Eoshen had two 
dtematives before him. One was to 
produce any of the documents mention- 
ed before the returning officer or to 
have filed it earlier wi& his nomination 
paper. He did neither. He produced 
a certificate from an officer who it is not 
proved to our satisfaction had the autho- 
rity to issue a certified copy of the elec- 
tord xoH. He dso added an _ affidarit 
on his own part in which the gist of the 
entry was given. Indeed the certificate 
of tiie Tehsildar was based on the affi- 
davit which was annexed to the certifi- 


cate. There was no compliance vrith die 
provisions of S. 33 (5) of the Represen- 
tation of the People Act and there was 
no power in the court to dispense with 
this requirement It is a well-under- 
stood rule of law that if a thing is to be 
done in a particular manner it must be 
done in that manner or not at all. Other 
modes of comph'ance are exduded. Even 
the certificate of the Tehsildar was not 
a certified or a true copy of the entry. 
It only gave the gist of the entry taken 
fix»m the affidavit. It contains a mistake 
because the village 'Dholgaon” is men- 
tioned without the addition of the word 
“Kalan*. It appears that there are two 
villages, Dholgaon Kalan and Dholgaon 
Ehurd. The entry in the electoral roll 
clearly shows that it is Dhalgaon Edan. 
In other words the certificate was in- 
accurate. The affidavit of Ram Eishen 
was also inaccurate inasmuch as it des- 
cribed the house as No. 91 whereas in 
Electoral Roll the house is given the 
number 91/2. We, however, do not go 
by these small inaccuracies because 
again the law is that which can be 
made certain is certain, but the fact is 
dear that the requirements of S. 33 (5) 
had to be and were not complied with. 
The rejection of the nomination paper 
of Ram Eishen by the Returning Officer 
was thus justified. Ram Eishen explain- 
ed that he was running about trying to 
get the other evidence and indeed he 
did arrive at 5 p, m. having earlier sent 
a telegram that he was coming with the 
required evidence. Unfortunately both 
the telegram and Ram Eishen arrived 
after the rejection of the nomination 
paper and therefore the Returning Offi- 
cer could not recall what he had order- 
ed. We are satisfied that the learned 
Single Judge erred in holding that the 
nomination paper of Ram :^hen was 
wrongly rejected. It was rightly reject- 
ed. 


6. If the matter had rested there the 
appellant would have been entitled to 
succeed, but there remains still the ques- 
tion of corrupt practice. A great deal 
of argument was addressed to us on this 
subject and we were taken through the 
evidence of all the vdtaesses who have 
deposed to corrupt practice on the part 
of the returned candidate and his elec- 
tion agent. We are satisfied that the 
reading of this evidence by the learned 
Judge, although some times strained, 
was clearly ri^t and that the corru^ 
practice had been brou^t home to mo 
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candidate and his election agent. Wifli- 
out going too much into the details we 
shall scan &at evidence once agam to 
show that this fact stood duly proved. 

7 Out of the 19 villages at which 
speeches were made the learned Judge 
selected two, for basing his conclusion 
and we shall therefore confine ouisehes 
to evidence relatmg to these villages 
They are Khategaon and Kannod The 
speeches at Khategaon took place on the 
11th and at Kannod on the 16th Febru 
ary It appears that February 11, was 
a day of many si>eeches Earlier in the 
^y the Congress held its own session to 
persuade the voters to vote for that 
party The Chief Minister (D P Misra) 
addressed a gathering of about 2000 
penons The speeches made at that 
meeting need not be referred to here be- 
cause tney do not bear upon the present 
matter The Jan Sangh then followed 
and held its own meeting Many spoke 
at that meeting Including the returned 
candidate, Narbada Prasad who also goes 
tmder the name of Kinkagt The Sec- 
tion pebboner ezatnmed m this conneo- 
boo three witnesses and also exammed 
himself These witnesses are ^and 
W 2) Babu Lal]p W 7) and Chandra 
pal (P W IS) The election pebboner 
IS P W 17 It is argued by the learned 
counsel for the app^ant that the tesb 
mony of P Ws 2, 7 and 15 should not 
have been accepted because there were 
many discrepanaes m the versions of 
these witnesses as to what was said at 
tile meeting There are also some argu 
ments regarding the credibihty of each 
of these witnesses and wc shall bnefly 
refer to these two x>omts now 

8. P W 2 Bal Chand stated that he 
had not gone specifically to the meeting 
but that the meeting was tiinist upon 
him He had gone on the Tlth to the 
house of an ailing relabve and was with 
him m the evening when the meeting 
took place This meeting was hdd right 
opTOsite the residence of his relative 
and he was therefore in a posibon to 
hear what was said He did say that- he 
attended the meeting but he might well 
have bemg so close to it although his 
explanation of how be happenea to bo 
ttere is acceptable (sirf He stated that 
Kmkai]i was one of me speakers ITin - 
karji complamed of the division of 
and also that the Congress Tiad 
increased price level’ He stated far- 
ther that to bring Hmdu Raj, the voters 


must not vote for Congress but cast their 
votes for the Jan Sangh He added. 

“In the Congress Raj thousands of 
cows are cut every day To vote to Con- 
gress Is to take on your heads the sin of 
gohatya. Maniula Bai the Congress can- 
didate herself eats cow fle^ You 
should go away from here after swea^ 
mg to yourselves that you would cot 
vote Con^ss and brmg on yourself the 
sm of gonatya." 

It IS convenient to compare what tiie 
other two witnesses said m this behalf 
P W ^Ts (Babulal) version was that Kin- 
kani “spoke of Kashmir, Pakistan and 
said that the Congress walas’ did not 
get sugar or gram for them”. He con- 
cluded. 

*The Congress men get thousands of 
cows killed. Manjula Bai Wa^e who 
stands on the Congress bcket eats cow’s 
flesh It is necessary to brmg the Hmdu 
Raj and so give vote to tiie deepak and 
make it victonous You better swear 
by the cow that you will not vote Con- 
gress but vote Jan San^ If you do not 
vole Tan Sangh you will be getting the 
sin of cow Jollmg,* 

The version of P W 15 (Chaudeigopal) 
was to this effect. When he went there 
Kinkarji was speaking and said 

*The Congress party is a hatyara party 
It gets thousands of cows and bulls killea. 
The candidate who stands against me 
in this elecbon is Manjula Bai set up by 
the Congress and she eats cow’s flesh. I 
have been set up by the Jan San^ for 
bnnging the Hmdu Rnjya. To bring it 
please vote on my deepak mark." 

9 A point 13 made by the learned 
counsel for the appellant that since F 
W 15 does not speak of the sin of 
gohatya, we should discount the evi 
aence of the other two witnesses who 
have exaggerated the whole story He 
ako contends that even if the words 
were used about the sm of gohatya we 
should not give too much meanmg to 
the word *sm’ which bears different 
shades of meanmgs and the strongest 
mearung need not necessarily be diosen. 
He also contends that speech, even 
if it is accepted from the version of P 
Ws 2 and 7, did not amount to the kind 
of corrupt pracbce wluch is made a 
ground for settmg aside elections under 
S 123 (1) (u) 

10 Whether we should beheve tiie 
witnesses or not mvolves how far we 
should enter into facts No doubt, an 
appeal before this Court under S 116-A 
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is an appeal as of ri^t and is open- both 
on facts and law; still the practice of the 
Courts has uniformly been to give the 
greatest assurance to the assessment of 
evidence made by the Judge who hears 
the witnesses and watches their demean- 
our and judges of their credibility in the 
first instance. In an appeal the burden 
is on the appellant to prove how the 

a nent tmder appeal is wrong. To 
hsh this he must do something 
more than merely ask for a re-assessment 
of the evidence. He must show wherein 
the assessment has gone wrong. Where 
the court of first instance relies upon 
probabilities alone, the appellate couit 
may be in as good position as the comrt 
of trial in fudging of the probabilities; 
but where the court of trial relies upon 
its own sense of the credibility of a wit- 
ness the appellate court is certainly at a 
disadvantage, because it has not before 
it the witness but the dead record of the 
deposition as recorded. If it was a 
question only of the probabilities of the 
case, we would have undoubtedly gone 
into the matter more closely. The 
matter has however been put before us 
stridly on Ae ground of credibility of 
the witnesses and it is there we feel that 
the appellate court is at a disadvantage. 
This h^ been laid down both by this 
Court and the Privy Council in cases 
which are quite familiar and need not 
be quoted, 

IL Applying these tests, we go once 
again into the submissions of the learn- 
ed cmmsel for the appellant to see how 
far he has been able to prove to our 
satisfaction that the appraisal of the 
evidence of these witnesses is such that 
we must reject the conclusion of the 
learned Hi^ Court Judge and substi- 
tute for it another conclusion. It is 
said about P. W. 2 (Balchand) that he 
claimed that he was not interested in 
the Congress but P. W. 11 Paiasram 
stated that Balchand worked for the 
Congress. Learned counsel submits that 
here at the very:start we have a lie fem 
the witness and we should not therefore 
believe bim. He further comments that 
P. W. 2 (Balchand) did not attend the 
meeting, mat he only heard what was 
being said at the meeting, that he was 
an unsummoned witness and did not go 
to Manjula Bai but went to Chaganlal 
Ae elector who had no connection with 
the election and thus has shown consi- 
derable interest in the success of the 
election petition. AD. these tilings were 


before the learned Judge who tried the 
case. In spite of them he has chosen to 
draw an inference firomthe testimony of 
these witnesses taken with other material 
On the record. In this connection it is 
pertinent to point out that the learned 
judge referred to the evidence of Tiwaii 
P. W. 10 and Ramchandra Agrawal 
P. W. IS particularly the former) about 
whom he said that ne- was considerably 
impressed by the way in which he de- 
posed and it appeared to him that that 
witness was speaking the truth. I^ere 
there is evidence which the Judge con- 
siders truthful not on the probabilities 
of the case but because the Judge on his 
observation of the manner in which the 
witness ' deposed, the appellate Court 
should be slow to depart from the con- 
cizision o£ the trial Judge. lit this case 
Kunjilal Tiwari P. W. 10 adnutted that 
he was a member of tiie Jan Sangh. He 
further said that he did not approve of 
the methods of the Jan San^ in making 
such speeches and had therefore come 
forward to depose truthfully as to what 
had happened. This witness no doubt 
spoke ^out Kannod but he lent assur- 
ance to the statements of P. Ws. 2, (Bal- 
chand) P. W. 7 (Babulal) and P. W. 15 
(Chandergopal) about Khategoan. The 
learned Judge although he examined the 
two incidents separately, seemed to have 
viewed the entire propaganda of Kin- 
kerji as integrated and has drawn the 
conclusion from botii aspects of the case 
taken together. Therefore tiie case 
comes to this, that the witnesses who 
^oke about the speech at Eiate- 
gaon were not rmanimous as to the ver- 
sion of the speech, but that in our opi- 
nion is not a cirramstance oJF vital im- 
portance, because speeches were also 
made at Kannod in which the returned 
candidate made similar observations 
about the sin of gohatya. The wtnesses 
here are P. W. 4 (Narsingh Dass), P, 
W. 8 (Mariarul Haro and P. W. 10 (K. 
L. Tiwari). We shall now refer to what 
they stated. -P. W. 4 (Narsin^ Dass) 
stated that on February 16, 1967 there 
was a meeting in his \toage in front of 
Ramniwas Somanfs house. This Somani 
was the election agent of the returned 
candidate. At this meetmg both Somani 
and Kinkaiji spoke. V^^en he went 
there Emkaiji was speaking. This is the 
version whicm he gave of the speech. 

“The Congress gets cows killed so you 

should not vote for Congress, but you 
should put your stamp on the deepak 
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our emblem If you stall vote for Con- 
gress you shall get &e sm of lollmg a 
cow 

P W 8 (Mazharul Hai^ also said that 
TtinVar ]! rcatcd some sTokas and when 
he came to the end of fiio speech he 
said 

"Congress gets cows killed The Con- 
gress candidate Manjula Bai Wagle eats 
cow's flesh We have to bring Hmdn 
Pa] put the seal on the deepak mark." 
P W 10’s ^un]i Lai Tiwaiis) version was 
that Kinkarji said Ciat the Congress was 
gettmg flie cows killed Manjula Bal 
should not be mven any votes If sbe 
was voted for mere would be a sin He 
spoke that the Congressmen were 
domg blackmarketang. 

12 It thus appears that at Kaimod 
also there was a rotation of the same 
kmd of speech which the other witnesses 
stated h^ been made at Khategaon. 
Tlie question is do we believe these wit 
nesses or not? In our judgment Qiere 
is ample evidence m this case that there 
was a reference to cow slaughter and 
the eampaien of the Jan San^ that cow 
slaughter should be abolish^ in India. 
One cannot say that it is wrong to make 
sudi a propaganda. It would be per- 
fectly legitimate for any party to pro- 
mise that if it came into power it would 
abolish cow slaughter That is not flie 
gravamen of the charge The gravamen 
of the charge is Giat it was added that 
If the voters voted for the Congress Can- 
didate, they would be guilty of the sin 
of gohatya and here the law of elec- 
tion steps m Section 123 provides ftat 
it IS an election offence of undue in- 
fluence fliat IS to say, any direct or in- 
direct laterfereDcse attempt to mter- 
fere on the part of candidate or his 
agent or of any ofljer person with the 
consent of the candidate or his election 
agent ividi the free exercise of any elec- 
toral n^t when any such person, as is 
referrea to therein, induces or attempts 
to mduce a candidate or an elector to 
beheve tiiat he or any person 
m whom he is interested, become 
or ivill be rendered an object of ^vme 
displeasure or spintnal censure 
13 The m^on is wheflier m stat- 
that if mey voted for tiie Congress 
or a Congress candidate, they would be 
committing die sm of gohatya, amount- 
ed to an attempt to mduce die voters 
to beheve that diey would become or 
would be rendered an chject of dtvme 


displeasure or spinhial censure In our 
opinion a statement of this kmd falls 
Wi thin provision of the section It 
fa not necessary to enlarge upon the fad 
diat cow fa venerated m our country by 
the vast majonty of the people and that 
they beheve not only m its utflily but 
Its holinera It is also beheved that one 
of the cardmal sms is that of gohatya 
Therefore, it is quite obvious that to le- 
mm d the voters mat they would be com- 
rmrtmg the sm of gohatya would be to 
remma them that they would be ob- 
jects of divme displeasure or mmtual 
censure Kinkarji went beyond the per- 
mitted linuts of caniassmg and exhorta- 
tion when he added to me legitimate 
manifesto of his party this observabon 
&at by vohnC for the Congress or the 
Congress candidate the voters would be 
objects of divme displeasure or spmtnal 
censure In our opmion both spmtual 
censure and divme displeasure are im- 
phat m the speeches as made The 
case, therefore, falls clearly withm 
S (2) (u) of the Representation of 
the People Act, 193L 

14 It will be encumbenae this judg 
ment if we record the rnddents wxucn 
relate to the election agent, except to 
say that tiie election agent Somani made 
S imilar speedies and the fact has been 
Well est^hshed by reliable evidence. 
We are accordingly satisfied diat the 
returned candidate was guilty of eonurt 
prachce and the High Court was right 
In holdmg that the election of the re- 
turned candidate should be ai’Oid^ 

15 We may point out that there was 
a further statement that the Congress 
candidate Manjula Bai ate beef Manjula 
Bai did not appear m the witness box to 
deny this La fact she showed little in 
terest in the election petition and is re- 
ported to have left the matter to the 
elector who filed this petition. No one 
On her behalf appeared to deny this 
fact and therefore we leave the matter 
there We do not exprew any opinion 
ttat any corrupt practice in relation to 
^t statement was committed eiflier in 
fact or m law 

18 In the result flie appeal must fail 
It will be dismissed widi costs 

Appeal dismissed. 
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AIR 1969 SUPREME COURT 401 
(V 56 C 79) 

(From Madhya Pradesh)* 

J. C. SHAH, V. RAMASWAMI AND 
A N. GROVER, JJ. 

State Bank of India, Appellant v. 
Rajendra Kumar Singh and others. Res- 
pondents. 

Criminal Appeal No. 82 of 1965, D/- 
25-9-1968. 

(A) Criminal P. C. (1898), Ss. 520 and 
517 — Order of return of seized pro- 
perty — Opportunity of being heard to 
aggrieved party must be given before 
passing such order — Cri. hlisc. Case 
No. 135 of 1962, D/- 5-4-1963 (M. P.), 
Reversed. 

It is true that the statute does not ex- 
pressly require a notice to be issued or 
a hearing to be given to the parties 
adversely affected. But though the sta- 
tute is silent and does not expressly re- 
quire issue of any notice, there is in the 
eye of law a necessary implication that 
the parties adversely ^ected should be 
heard before iie Cotut makes an order 
of return of the seized property. Thus 
an order of the High Court reversing the 
order of the Sessions Court directing 
disposal of property under Section 517, 
widiout giving notice to the person tp 
whom the property is directed to .be 
delivered by the Sessions Court, is vitiated 
by law. Cri. Misc. Case No. 135 of 1962, 
D/- 5-4-1963 (M. P.), Reversed; (1863) 
14 C. B. N. S. 180 and (1983) 2 WLR 
935 and AIR 1962 SC 1110, Rel. on. • 

(Paras 4 and 5) 

(B) Criminal P. C. (1898), Ss. 517 and 
520 — Banit receiving currency notes in 
ordinary course of its business without 
suspicion of the notes being involved, in 
commission of an offence — Seizure of 
notes by police dining investigation of 
offence — Direction of High Court to 
hand over notes to person from whom 
accused had received them, held illegal 
— Bank had a “right to possess” the notes 
within Section 517 — Cri. Misc. Case 
No. 135 of 1962, D/- 5-4-1963 (M. P.), 
Reversed. 

R and V had handed over 21 currency 
notes of the denomination of Rs. 1000 
each to K “for die criminal purpose of 
duplication”. In the course of an investi- 
gation of a case under Sections 420, 406 
and 120B, I. P. C. against K, the police 
"(Criminal Misc. No. IBS of 1962, D/- 

5-4-1963— M. P.) 

CM/CM/E879/6S 

1969 S. a/25 V G— 5 


seized the currency notes in question 
from the State Bank, which had received 
the notes in the normal course of its 
business and without any knowledge or 
suspicion of their having been involved 
in the commission of an offence. In the 
proceedings that followed the investiga- 
tion in that case, K was acquitted and 
the. Sessions Court directed the return 
of currency notes to the Bank on the 
apphcation made rmder Section 517 (1). 
In appeal to Hi^ Court the order of 
acquittal was set aside and K was con- 
victed under Sections 420, 406 and 120B, 
I. P. C. The High Court on the appli- 
cation made by R ordered the currency 
notes to be handed over to R and V: 

Held, that the High Court had not 
exercised its discretion, conferred under 
Ss. 517 and 520, according to proper 
legal principles and hence its order of 
return of property to R and V was liable 
to be set aside. Cri. Misc. Case No. 
135 of 1962, D/- 5-4-1963 (M. P.), Rever- 
sed. (Para 5) 

The property in coins and currency 
notes passes by mere delivery when the 
transferee of the coin or currency notes 
takes in good faith for value and without 
notice of a defect in the title of the 
transferor. This is an exception to the 
rule Nemo dat quod non habet. The 
Bank, therefore, had a “right to possess” 
the currency notes within the meaning 
of Section 517. (1863) 14 C. B. N. S. 248 
(257-58), Rel. on. (Paras 5 and 6) 

Cases Referred; Chronological Paras 
(1963) 1983-2 WLR 935 = 1984 
AC 40, Ridge v. Baldwin 4 

(1962) AIR 1982 SC 1110 (V 49) = 

ILR (1962) 2 Ah 661, Board of 
High School and Intermediate 
Education U. P. Allahabad v. 
Ghanshyam Das Gupta 4 

(1863) 14 CBNS 180 = 143 ER 
414, Cooper v. Wandsivorth 
Board of Works 4 

(1863) 14 CBNS 248 = 143 ER 
441, Whistler v. Forster 5 

Mr. Niren De, Solicitor-General of 

India (Mr. H. L. Anand Advocate of 
M/s. Anand, Das Gupta and Sagar, and 
M/s. I. M. Bhardwaj and K. B. Mehta, 
Advocates vuth Ihm), for Appellant; Mr. 

B. C. Misra, Senior Advocate (Mr. C. P. 
Lai Advocate, with him), for Respon- 
dents Nos. 1 and 2. 

The following Judgment of the Comt 
was delivered by 

RAMASWAMI, J.; Tliis appeal is 
brought from the order of the High 
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Court of Madhya Pradesh dated 5fli 
April, 1963 m Cnmmal hfiscellaneous 
Case No 135 of 1962 under Section 520 
of the Code of Criminal Procedure 
directing the return of 21 currency notes 
of the denominahon of Rs 1,000 each to 
respondents Rajendra Kumar Sin^ and 
Virendra Smgh. 

2. The currency notes of die total 
value of Rs 21,000 were seized by the 
Madhya Ifedesh Pohce from the Eeawar 
Branch of the State Bank of India in the 
course of an mvesfagahon of a case under 
Sections 420, 406 and 120B of the Indian 
Penal Code registei^ in P S Thuko 
Ganj Indore City as Crime No 113 of 
1961 against Kisnan Copal, the third 
respon^nt It appears that the third 
^spondent had come into possession of 
i sum of Rs 1,50000 in Government 
Tirrency notes by cheatmg the first and 
econd respondents The currency notes 
eized the appellant were said to 

be part of the property obtamed by 
Kishan Copal ^ the commission of the 
said offence The case of the appellant 
was &at it had come into possession of 
the said currency notes in the usual 
eouise of ib business partly through the 
Bank of Rajasthan Limited and partly 
throng the Mahalasni Mills Company 
Limited ^vlthout any knowledge that the 
said currency notes had been the sub- 
ject matter of an offence In the pro- 
ceedmgs that followed on the mvesbga- 
tion ofthe said case, the accused persons 
includmg the third resrondent were ac- 

a uitted by the Court oi the Fourth Ad- 
ibonal Sessions Ju^e, Indore m Ses- 
sions Case No 3 of 1962 by an order 
made on 24th April, 1962. In the course 
of the tnal the appellant made an ap- 
plication under Section 517 (1) of the 
Code of Crnmnal Procedure asking for 
dehvery of the aforesaid 21 currency 
notes to it on the ground that the said 
currency notes had been seized by the 
pohce from the appellant and diat the 
appellant was an innocent thud party 
who had received the said notes without 
any knowledge or suspicion of their 
having been mvolved m the commission 
of an offence By his order ^ted 24th 
April, 1962 the 4th Addition^ Sessions 
Judge, fcdore allowed the apphcabon 
and duected that the currency notes 
should be returned to the appellant 
Subsequently an appeal was filed to the 
Hi^ Court by die State of Madhya Pra 
desh being C nmm al Appeal No 205 of 
1962. The appeal was allowed and the 
High Court set aside the order of acquit 


tal of the third respondent and convicted 
him under Sections 420 406 and 120B 
of the Indian Penal Code and sentenced 
to undergo imprisonment The fust res 
pondent, Rajendra Kumar Sm^ made an 
mmhcahon to the Hi^ Court asking for 
deuvery of the currency notes as they be- 
longed to him and tne second respon- 
dent and as they had been depnved o! 
the said property by the third respon- 
dent by me commission of the aforesaid 
offence The apphcabon was alimved by 
the High Court by ite order dated 5ln 
April, 1963 and ^e currency notes were 
oidered to be handed over to the fust 
and the second respondenb The rele- 
vant porboQ of the order of the Hi^ 
Court reads as follows 
“Now the bulk of die recovered pro- 
perty consisb of Government cmxency 
notes either of the denominabon of 
rupees one thousand each or money ob- 
tained after the tender of one thousand 
rupee notes by Kishan GopaL posi- 
bon of the recovered money in short is 
this — 

Rs 

1. 37, one thousand rupee 
notes were recovered from 
die pillow of acCUS^ 

Gopal after his arrest 
emoimtane to 87,000 

2 Money directly traceable to 
one-thousand rupee notes 
recovered from Dayabhat 
P W 52, With whom it 
was deposited by accused 
Kishan Copal and hfst. 

Tulsabai 59,500 

S Money recovered from Mst 
Tulsabai the sister of ac- 
cused s ccmcubme 10,000 

4. Money m Beawar Bank con- 
sisting of two drafts of tea 
thousand each one in the 
name of accused Kishan 
Gopal and the other m the 
name of Rulonanibai, his 
witness fr>r which the ao 
cused tendered twenty one 
(si^ diousand rupee notes 
and one thousand rupee 
notes with which he opened 
an account widi his 
Bank. 2LOOO 


Total 1,27,500 
This amount (Rs 1,27,500) is direcdy 
traceable to the conversion of one 
thousand rupee notes We, therefore, 
direct it be given to Virendra Sm^ ?• 
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W. 1, and Rajendra Kumar P. W. 73, 
:wio sligll proportionately divide it be- 
tween themselves. No other order fe 
made in respect of other property 
the parties are left to establish them 
nlaim in Civil Court”. 

3; Section 517 of the Code of Crimi- 
nal Procedure states: 

"517. (1) Then an inquiry “ 

any Criminal Court is concluded, me 
Court may make such order as it thinks 
fit for the disposal by destruction, con- 
fiscation, or deUvery to any person claim- 
ine: to be entitled to possession thereot 
or othenvise of any property or docu- 
ihent produced before it or m its cus- 
tody or regarding which any offence a;^ 
peaL to have been comrmtted or which 
has been used for the commission of any 

offence. . c 

(2) When a Hi^ Court or a Court of 
Session makes such order and c^ot 
. through its own officer convemendy 
deliveTthe property to the peKon endd- 
ed thereto, such Court may dmect t^t 
the order be carried into effect by the 
District Magistrate. ^ 

^ o 


Section 520 provides as follows:—- ^ 
“Any Court of appeal, confimatio^ 
reference or revision may ^ect my 
Ser under S. 517, Section 518 or Se^ 
tion 519, passed by a Coi^ subortoate 
thereto, to be stayed penduig considera- 
tion by the former Court, sad may moi- 
K alter or annul such order and make 
any further orders that may be ]ust . 

4 In support of this appeal, it 
contended in the first place *at 
High Court had reversed the order of the 

Seirtons Judge a 

the currency - notes without givmg a 
notice to the appeUant md '^idiout 
giving an opportunity to it for bemg 
heard. The argument was stressed 
that there was a violation of *e P™“- 
ple of natural psdcemd 4e order ^of ^ 
High Court dated 5th April, 19^ 
illegal. It was, however, contmded on 
behalf' of the respondents that there w^ 
no provision in Section 520 of the Co^ 
lof Criminal Procedure for mvmg “otiro 
to the affected parties md &e order of 
the High Court cannot be challenged ra 
Se gromd that no hearing was gu^n to 
the IqipeUant. In our opinion, Acre ^ 
no warrant or justification for the argu- 
ment ^vanced on behalf of the respon- 
dents. It is true that the stotute ^ 
not expressly require a notice to be issu 


ed, or a hearing to be given to the par- 
ties adversely aSected. But thou^ the 
statute is silent and does not expressly 
require issue of any notice there is in the 
eye of law a necessary implication that 
the parties adversely ^ected should be 
heard before the Court makes an order 
for return of the seized property. The 
principle is clearly stated in the leading 
case of Cooper v. Wandsxvorth Board of 
Works, (1863) 14 CB NS 180. In that 
case Section 76 of the Metropolis Local 
Amendment Act, 1855 authorised the 
District Board to demolish the budding 
if it had been constructed by the owner 
\vithout giving notice to the Board of his 
intention to build. The statute laid 
down no procedure for the exercise of 
the power of demolition, and, therefore, 
the Board demolished the house in ex- 
ercise of the above power without issu- 
ing a notice to the owner of the house. 
It was held by the Court of Common 
Pleas that the Board was liable in dama- 
ges for not having given notice of their 
order before they proceeded to execute 
it. Erie C. J. held that the power was sub- 
ject to a qualification repeatedly recog- 
nised that no man is to be deprived of 
his property without his having an op- 
portunity of being heard and that this 
had been applied to “many exercises of 
power which in common imderstanding 
would not be at all a more judicial pro- 
ceeding than would be the acit of the dis- 
trict board in ordering a house to be puU- 
ed down”. Wills J. said that the rule 
was "of universal application and found- 
ed upon the plainest principles of jus- 
tice” and Byles J, said that "although 
there are no positive words in a statute 
requiring that the party shall be hear4 
yet the justice of the common law \viJl 
supply the omission of the legislature”. 
The same principle has been reaffirmed 
in a recent case Ridge v. Baldum, (1963) 
2 WTl-R 935. In that case. Section 191 
of the Municipal Corporations Act, 1881 
prowded that a watch committee may 
at any time suspend or dismiss any bo- 
rough constable whom they think negli- 
gent in the discharge of his duty, or 
otherwise unfi t for the same. The ap- 
pellant, who w’as the chief constable of 
a borough police force, was dismissed by 
the watch committee on the ground that 
he was negligent in the discharge of 
duties as chief constable. He brought 
an action against the members of the 
watch committee by stipulating that te 
dismissal was iUegal and ultra vires the 
powers. It was held by the House of 
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Lords that the decision of the watdi 
committee was ultra vires because they 
dismissed the appellant on the ground 
of neglect of duty and as such they 
were bound to observe Ihe pnnaples of 
natural justice by informing him of the 
charges made against him and grvmg 
bun an opportumty of bemg heard. The 
same prmaple was apphed by this 
Court m Board of High School and Inter- 
mediate Education, U P Allahabad v 
Ghansbyam Das Gupta. AIR 1962 SC 
1110 It was held in that case that an 
exanunation committee of the Board of 
Secondary Education m Uttar Pradesh 
was acting quasi judicially when cxerci- 
smg its power under Rule 1 (1) of Chap- 
ter VT of the Regulations de alin g with 
cases of examinees usmg unfair means 
m essmmahon halls and the prinoples 
of natural justice which require that the 
examinee must be heard, \vill apply to 
the proceedmgs before the Committee 
Though there was nothing express one 
way or the other m the Act or the Regu- 
lahons cashng a duty on the committee 
to act judio^y, uhere no opportunity 
whatever was ^ven to the examinee to 
ve an emlanation and present 
eir case before the Committee the 
Resolution of the committee cancelling 
their results and depnviog them from 
wpearmg at the next examioafaon was 
defective Applymg the pnnaple to the 
present case it is manifest that the High 
Court was bound to give nohco to me 
appellant before reversing the order of 
the Sessions Judge duectmg the disposal 
of the property under S 517 of the Code 
of Cnminal Procedure As no such nobce 
was given to die appeRant, the order of 
the Hi^ Court dated 5th April, 1963 is 
jabatea m Jaw 

5 The next question which arises m 
this appeal is whether the High Court 
was jusbfied on ments ra ordermg the 
currency notes to be returned to respon- 
dents 1 and 2 It was argued by Mr 
ilishra tiiat the High Court had a dis- 
cretion under the statute as to whom 
the proper^ was to be returned and 
there vras no reason why this Court 
should interfere with such exerase and 
discretion by the High Court We are 
unable to accept this argument It rs 
true that Sections 517 and 520 of the Code 
of Criminal Procedure confer a discre- 
tion on the Hi^ Court as regards the 
disposal of the property seized or pro- 
duced before It or regardmg where any 
offence was said to have been commit- 
ted But as we shall presently show 
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that the High Court has not exercised 
its discretion accordmg to proper legal 
tmnaple and its order is hence liable to 
be set aside It was stated by Mr Mishra 
that the question involved m this case 
is whether as to which out of two in- 
nocent parties should suffer, Mz., die 
person who lost the property due to the 
cnminal act of another or the person 
to whom Ae property (currency notes) 
had been dehvered m the normal coins 
of husmess It is not, however, correc 
to say that respondents 1 and 2 ar 
equally innocent because reroondents 
and 2 had adimttedly handea over th 
currency notes to respondent No 3 “fc 
the cnimnal purpose of duphcaboh” 
was indeed urged on behali of the aj 
pellant that respondents 1 and 2 ha 
entered mto a criminal conspiracy wit 
respondent No 5 for 'duphcathig til 
cutrency notes In any event, we ai 
satisfied that the High Court was i 
error in directing the return of the cti| 
rency notes to respondents 1 and 2. Tlj 
reason is that the property in coins ai| 
currency notes passes by mere deljve/| 
and it IS that clearest exception to th' 
rule Nemo dat quod non habet Thi 
exception was engrafted in the interes 
of commercial necessity But the er 
cepboQ only apphes if the transferee o 
the com or currenty notes takes m goo 
faith for value and without nohce of | 
defect m the title of the transferor Tfc 
rule IS stated by Wills J in Whistler ^ 
Forster, (1863) 14 CBNS 248. 257, 25 
as follows — 

"^Tbe general rule of law is undoubtei 
that no one can transfer a better bfli 
than he himself possesses Nemo da 
quod non habet To this there are somi 
exuvpilunsj ontf oi* Wihvit .sui#' ,5* 

the rule of the law mendiant as to nego- 
tiable instruments These, being part o» 
tFe currency, are subject to the same 
rule as money and if such an mstni- 
ment be transferred m gcwd faith, for 
X’alue, before it is overdue, it becomes 
available m die hands of the holder, 
notwidistandmg fraud which would ren- 
der it unavail^Ie m the hands of a pre- 
vious holder” 

6 In the present case die appellant 
a^rted tiiat it had obtamed the curj 
rency notes m the normal course of 
busmess and without any knowledge^ 
snspidon of their having been involv^ 
m the commission of any offence T^ 
respondents have not alleged fra^'^ ^ 
lack of good faith on the part of ta® 
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appellant The appellant hence contend- 
ed that the property in the currency 
notes, passed in its favour by mere deli- 
very and the appellant "had a right to 
possess” the currency notes within the 
meaning of Section 517 of the Code of 
Crimind Procedure. We do not wish 
to express any concluded opinion in this 
case on the ultimate question of liability 
for payment of the money as between 
the appellant on the one hand and res- 
pondents 1 and 2 on the other. But we^ 
are of opinion that in the circumstances 
of this case the Hi^ Court should have 
directed the return of the said currency 
notes to the appellant which had the 
"ri^t to possess^ the currency notes 
within ihe language of Section 517 of 
the Code of Criminal Procedure. 

7. We accordin^y dlow fins appeal, 
i Set aside the order of the High Court 
adated April 5, 1963 and direct that the 
Cfll currency notes of the denomination 
ftpf Es. 1000 each seized by the Madhya 
|*?radesh Police should be returned to the 
fy’ppellant. 

fjJWM/D.V.G. Appeal allowed. 

if 
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f S. M. SIKEI AND E. S. BACHAWAT JJ. 
ft Caltex (India) Ltd., Appellant v. Bhag- 
■jwan Devi Marodia, Eespondent. 

Civil Appeal No. 2347 of 1966, D/- 
26-9-1968. 

I Contract Act (1872), Section 55 
Lease of land — Stipulations as to time 
giving an option for renewal are essence 
of the contract — Delay on part of les- 
see to apply for renewal due to over- 
sight — Lessee not entitled to renewal. 

At common law stipulations as to time 
in a contract giving an option for re- 
newal of a lease of land were consider- 
ed to be of the essence of the contract 
even if they were not expressed to be so 
and were constraed as conditions pre- 
cedent Equity followed the common 
law rule in respect of such contracts and 
■ did not regard the stipulation as to time 
as not of the essence of tlie bargain, die 
reason being that a renewal of a lease is 
a privilege and if the tenant %vishes to 

'(Appeal No. 251 of 1965, D/- 3-6-1960 

—Cal.) 
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claim the privilege he must do so strict- 
ly within the time limited for the pur- 
pose. A lessee not having exercised the 
option of renewal within the time limit- 
ed by the clause is not therefore entided 
to a renewal. Where no time is how- 
ever, fixed for the purpose, an applica- 
tion for renewal for the lease may be 
made within a reasonable time before 
the expiry of the term. A delay on the 
part of lessee to apply for renewal aris- 
ing by mere neglect on his part and 
which could have been avoided by rea- 
sonable diligence will not entitle him to 
daitn renewal. (1966) 2 QB 130 and 
(1798) 3 Ves Jun 690 and AIE 1933 Cal 
477 and AIR 1918 Cal 59, Eel. on. 

(Paras 3, 4, 5 
and 6) 

Cases Beferred: Chronological Paras 


(1966) 1966-2 QB 130 = 1966-2 
WLE 441, Hare v. NicoB 3 

(1933) Am 1933 Cal 477 (V 20)= 

S7 Cal W^N 9, Hemanta Kumari 
pevi v. SefatuUa Biswas 6 

(1918) Am 1918 Cal 59 (V 5) = 

29 Cal LJ 814, Earn Lai Dubey 
V. Secy, of State 6 

(1915) Am 1915 PC 83 (V 2) = 

43 Ind App 26, Jamshed ]^oda- 
fam Irani v. Burioiii Dhimii- 
hhai 2 

(1831) 9 LJ Ch 245, Eeid v. Bla- 
grave 5 

(1798) 3 Ves Jun 690 = SO EE 
J2^, Eaton v, Lyon 4 

(1792) 1 Ves 476 = 29 EE 683, 

Eayley v. Corporation of Leo- 
minster 4 


Mr. M. C. Chagla, Senior Advocate, 
(Mr. S. N. Muldierji Advocate, %vith him), 
for Appellant; Mr. S. V. Gupte, Senior 
Advocate, (M/s. M. G. Poddar and D. N. 
Mukherjee, Advocates, with him), for 
Eespondent. 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J.; By an indenture of 
lease dated February 17, 1954, the res- 
pondent leased to the appellant a plot 
of land at premises No. 22, Jatindra 
Mohan Avenue, Calcutta, for a term of 
10 years commencing from February 1, 
1954. Clause 3 (c) of the deed provided 
for a renewal of the lease and was in 
the following terms: — 

"3(c) The lessor \vill on the written 
request of the lessees made two calen- 
dar months before the expiry of the 
term hereby created and if there shall 
not at the time of such request be any 
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existing breach or non-observance of any 
of the covenants on the part of the les- 
sees hereinabove contains grant to it 
one renewal of 10 years from the expiry 
of the said term at the same rent and 
contammg the hke covenants and provi- 
sos as are herem contained except that 
as regards the clause for renewal for 
further jienod the rent shall be as may 
be agreed between the lessor and the 
lessees" 

On December 1, 1963 the time fixed for 
applymg for the renewal of the lease 
expired On December 13 the appel- 
lant made a written request for the re* 
newaL On December 1963 the res- 
pondent’s solicitors xepbed stating that 
the reqnest being out of time was m- 
effechTO and aslong do appellant to 
vacate the land on the expiry of the 
lease The appellant had erected stnie- 
tures era the land for the purpose of 
rmmmg a petrol delivery station and 
was a Thika tenant withm the meaning 
of the Calcutta Thika Tenanty Act, 1^9 
In February 1964 the respondent filed an 
Bppbcahon before the Controller askmg 
for evictioa of the appellant under Sec- 
tions 8 (vi) and 5 of me Calcntta Thika 
Tenancy Act The Controller allowed 
the application. An appeal from this 
order was dismissed by the appellate 
Authority A revision petition against 
the order was dismissed by the 
Court ^Vhile dismissmg the revision 
pebhon, the Court stayed the exe- 

cution of de order of eviction for a 
mond and observed dat de audonbes 
under de Calcutta Thika Tenancy Act 
had no power to deode wheder the 
appellant was enbtled to a renewal of 
de lease Thereafter de appell^t filed do 
present suit on de Onginal Side of de 
Calcutta Hi^ Court askang for a deda- 
rabon dat it was enbtled to a renewal 
of de lease, specific performance of do 
covenant for renewal, an injuncbon re- 
stramtng execubon of de order of eiio- 
bon passed by de Controller and for 
Oder reliefs In paragraj^ 13 and 14 
of de plaint de appellant alleged dat 
the delay m giving nobce of renewal 
should be excused m view of de following 
special circumstances (a) de delay was 
diie to oversight, (b) de respondent had 
not altered her posibon for de worse 
or to her detmaent \nthm de space of 
12 days (c) neider party bad treated 
de matter of bine as being as the es- 
sence of de transaefaon, (d) me appellant 
had constructed a service statura for 
petroleum products of immense utility 


to de public of de locahty, (e) the ap- 
pellant was in possession of me lasd. 

respondent contended dat the ap- 
pheabon for reneival bemg made out of 
time was ineffecbve and that dere was 
no ground for excusmg de delay S P 
Afitra J accepted de respondents cod- 
tenbon and dismissed de smt An ap- 

? eal under Clause 15 of de Letters 
atent was dismissed by a Divisional 
Bench of de High Coimt. Both the 
Courts concurrently held t^t de letter 
dated December 13, 1963 was not a pro- 
per exercise of de opbon by de appel 
iant under de lease dated February 17, 
1954 and dat dere were no special or 
cumstances for excusing de delay m gn 
mg de nobce The appellant has hied 
de present appeal after obtaining a 
cerbbeate from de High Court under 
Article 133 (IJ (a) and (b) of the Constf- 
tubon. 

2. The appellant Defected to mab 
de appLcabon for renewal of the lease 
within de shpulated time Mr Cba^ 
has submitted that de bme rt not of ms 
essence of de contract having regard to 
Section 55 of de Indian Contract Ad» 
1S72 as inteipretrf In de case of Jam 
shed ^odaram Irani v Bononi DhlIn^• 
bhai, 43 Ind App 28 « (Am 1915 PC 
83) Seebon 65 of de Indian Cootrart 
Act provides dat 'when a party to a 
contract promises to do a cmlain thmg 
at or before a sp«afied bme, or certain 
dings at or before speeded tunes and 
fails to do any such thing at or before 
de specified bme, de contract or m 
much of it as has not been peiform^ 
becomes voidable at de opbon of the 
promisee, if de intenbon or de paibes 
was dat time should be of de essence 
of de contract" In Jamsbeds case 43 
Ind App 26 = (AIR 1915 PC 83) (supra) 
Viscount Haldane observed dat de sec- 
bon did not lay down any pnnaple as 
regards contracts to sell land m In«W 
different £rom dose which obtained 
under de law of En^and. It is well 
known dat m de exertnse of its 
dicbon to decree specific p^oimance rf 
contracts de Court of Ch^cery adopted 
de rule, especaally m de case of 
tracts for de sale of land, that sbpi^ 
bons as to fame were not to be regard- 
ed as of the essence of the contract un* 
less dey were made so by express tenns 
or a clear mdicahon or a contrary 

tntenbon appeared from de nature of 
de contract or de surrounding orci^ 
stances In his well considered judg- 
ment Viscount Haldane carefiiBy retrain- 
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ed from saying fhat time was not to be 
regarded as of the essenee in all con- 
tracts relating to land. 

3. At common law stipulations as to 
time in a contract giving an option tor 
renewal of a lease of land were conside^ 
ed to be of the essence of the contr^ 
even if they were not expressed to be 
so and were construed as Mnditions 
precedent Equity foUowed the com- 
mon law rule in respert of s^ 
tracts and did not reg^d the sbpidabon 
as to time as not of the essence of tM 
bargain. As stated in 
of England, Srd ed., Vol. 3, Arbde Ml, 

T) 165- “An option for the renewal of a 

Ease, or for the purchase 
nf nrooertv, must m all cases be exer 

dsel strictly witto the 
the nurpose, otherwise it vs^ lapse. 

This passage was quoted wuth approvd 
byD^ckworts L. J. in Hme v. NicoJ 
1966-2 QB 130, 145. A sin^^ Jat^ 
ment of law is to be ^und m Foas 
General Law of Landlord and Tenant 
8th ed Art 453 p. 310, and m and 
Redman’s Law ofLandlord 
14di ed., p. 54. The reason is that a r^ 
newal of a lease is a privilege md if 
Sie tenant wishes to claim the pnvi^e 
he must do so stnctly wilhm the time 
limited for the purpose. 

4. With regard to equitable relief 


aglLst^Te Ome of the^nant to ^ve 
notice of renewal within the stipi^ted 
time, the law is acci^tely stated “ 
bury’s La^^^ of England, 3rd ed Vol. M 
V 626 Article 1329, footnote (u) thus.— 
Pqieh^f ^ not be given in e^ty 
against failure to give i^obce m toe, 
save under special curcumstances . Tb 
decided cases show that m such cas^ 
relief is not given in eqvuty save opon 
the ground of unavoidable acaden^ 
fraud, surprise, ignorance not oj 

inequitable conduct on Pa^ of to 

lessor precluding Ito f^om refusmg to 
give the renewm. The lumts of 

f^table interference in ^ch c^^ were 

cS^ly stated by the Master of to Rolk 
{Sir R. P. Arden) “ Eaton wL^n, (17 ) 
8 Ves Jim 690, 692-3; ^o-6 
1223, 1224^1225-6. He observed:— 

"At law a covenant must be ,^otly 
and literally performed; in eqmty J* “'Yj 
b? reST and substantiaUy performed 
atc^S to to true intent^ and mean- 
parties so far as ^oum^<^ 
- wil admit; but if unavoidable accidm^ 
if by fraud, by surprise or ignorance nrt 
^iSuk parties may have been prevented 
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from executing it literally, a Court of 
Equity \vill interfere; and upon compen- 
sation being made, the party having done 
everything in his power, and being pre- 
vented by means, I have alluded to, will 

give relief I decide this case upon 

the principles on which. Lord Thurlow 
decided Bayley v. Corporation of Leo- 
minster, (1792) 1 Ves 476, and I hope 
now, it be known, that it is expect- 
ed, these covenants shdl be literally per- 
formed where it can be done; and that 
Equity will interpose, and go beyond 
the stipulations of to covenant at law, 
only where a literal performance has 
been prevented by the means, I have 
mentioned, and no injury is done to to 
lessor.” 

We are of the opinion that the stipulation 
as to time in Clause 3 (c) of the inden- 
ture of lease dated February 17, 1954 
should be regarded as of the essence of 
the contract The appellant not _ having 
exercised the option of renewal within the 
time limited by the clause is not enti- 
tled to a renewal. 

5. The appellant claims relief against 
the consequences of its default on the 
grounds enumerated in paramaphs 13 
and 14 of &e plaint Groimm (b) and 
(e) cannot be regarded as special circum- 
stances. As to the ground (d), it is not 
shown that the service station is of im- 
mense public utility. The fact that &e 
appellant constructed a service station 
is an irrelevant consideration. Ground (c) 
is not est^lished and it is not shown 
that the time is not of the essence of 
to bargain. As to ground (a) there is 
some evidence to show that the dday 
in giving the notice of renewal was due 
to oversight. But it is not shown that 
the delay was due to any rmavoidable 
accident^ excusable ignorance, fraud or 
surprise. The delay arose from mere 
neglect on the part of the appellant md 
could have been avoided by reasonable 
diligence. As observed by the M^^er 
of the Rolls in Reid v. Blagrave, (1831) 
9 LJ Ch 245, 248: "This rule is now 
well established, that no accident will 
entitle a party to renew unless it be un- 
avoidable. I am of opinion, that noth- 
ing but accident, which, could not have 
been avoided by reasonable dih’gence, 
will entitle the plaintiff to a renewal m 
tins Court” 

6. We may add that where no time 
is feed for the purpose, an application 
of renewal for the lease may be made 
within a reasonable time before the ex-J 
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puy of the term ^ee Foa’s General Law 
of Landlord and Tenant, 8th ed., artido 
455, pp 311 12, Ram liubey v Secre- 
tary of State for India, 29 Cal LJ 314 =* 
(AIR 1918 Cal 59), Hemanta Kumart 
Devi V SafatuIIa Biswas, 37 Cal WN 
9 = (AIR 1933 Cal 477)) In the pre- 
sent case, the lease fixes a tune within 
which the miphcahon for renewal is to 
be made The time so fixed is of the 
essence of the bargain The tenant loses 
his light unless he makes the applica- 
tion wilhm the stipulated time Eiqmly 
will not reheve the tenant from the con- 
sequences of his own neglect whidi 
could well be avoided with reasonable 
dihgence 

7 The appeal is dismissed with costs. 
GGM/DVC Appeal dismissed. 


AIR 1969 SUPREME COURT 408 
(V 56 C 81) 

(From Mysore AIR 1968 Mysore 258} 
I C SHAH V RAMASNVAMI AND 
A. N GROVER, JJ 

The in Income tax Officer, Manga- 
lore Appellant v M Damodar Bhat. 
Respondent 

Civil Appeal No 1654 of 1967, D/- 
6-91968 

(A) Income-tax Act (1901), Ss 156, 
220 221, 222, 226 (3) and 297 (2) (0 — 
Tax hahihty for assessment year 1961- 
62 detcnnmed under Income-tax Act 
1922 Notice of demand under S 156 
of 1961 Act — Subsequent oohee under 
S 226 (3) including this tax liability is 
valid — For issue of notice under S 220 
(3) assessee need not be in default — 
Interpretation of S 226 (3) leading to 
absurd result of nullifying S 297 (2) (j) 
should be avoided — Procedure of new 
Act apphcahle mutabs mutandis to all 
cases contemplated by S 297 (2) (j) -- 
AIR 1968 Mys 258, Reversed. 

The assessment proeeedmgs for the 
assessment year 1961-62 were taken and 
conduded under the old Act and tax of 
Rs 294756 was imposed and demand 
ed In appeal the tax Lability was, 
however, reduced to Rs 48555 There- 
upon the Income-tax Officer issued a 
notice to the assessee dated December 11, 
1963 pufportmg to be under S 158 of &e 
new Act The limit of 35 days for pay- 
ment of &e amount expired on January^ 
1964- The impugned notice under S 226 
(S) was issued on April 23 1965 and this 

CM/CM/E832/68 


notice mduded Uie tax habflity as one of 
the items 

Held tiiat the Income-tax Officer had 
authonty to issue toe notice dated De- 
cember 11, 1963 under S 150 of toe neiv 
Act W 1 & respect to the tar habihty of 
Rs 485.55 mcuired by the assessee under 
the old Act ^ara 4) 

The view that m toe case of an assess- 
ment under the Income-tax Act, 1922 no 
noliTO under S 150 of toe 1981 Act is 
possible and there is no way of takmg 
advantage of toe provisions for recovery 
and collection of tax under Ss 220 to 234 
of toe new Act is mconect m law as it is 
based on toe wrong premise that all re- 
cov'enes are possible only when the stage 
mentioned m S 220 (4) is reached and 
that acbon under S 228 be taken only 
when toe assessee is m default The 
effect of takmg sudi view is that the 
provisions of S 297 (2) (i) of toe new Act 
are nullified and deidared to be of no con 
seqvence Aa mierpretatioa of S £28 (3) 
of toe new Act which leads to such a 
startling result should be avoided as jt a 
opposed to all sound canons of mterpre- 
taboo There a nothing in the language 
of S 228 (3) of toe new Act to warrant 
toe conclusion that the assessee should 
be in default or should be deemed to be 
m default before the asue of toe nobce 
under that sub section It a true toat toe 
group of sections from S 220 to S 232 
of toe new Act a placed under too 
heading collection and recovery But in 
a case falling vvithin S 297 (2) (j) of the 
new Act, for example in a proceeding for 
recovery of fax and penalty imposed 
under the old Act, it is not required that 
all toe sections of toe new Act relating to 
recovery and coUeebon should be literal 
iy applied but ozJy such of the seebons 
wiH apply as are appropriate m the parb 
culor case and subject if necessary to smt 
able modificaboas In other words the 
procedure of the new Act will apply to 
toe cases contemplated by S (2) (p 
of toe new AcA mutahs mutandis AIR 
1968 Mys 258, Reversed. AIR 1968 SC 
162, Ref (Para 4) 

(B) Income tax Act (1961), Ss 226 (3) 
and 156 — Notice under S 226 (3) issued 
after service of nobce of demand under 
S 156 — Fact that time fixed for pa>’m‘‘nt 
m nobce of demand had not expired can- 
not mvahdale nobce under S 226 (3) 
AIR 1965 Mys 255, Reversed. 

IVhere a nobce under S 228 (3) in res- 
pect of penalty for assessment j^ar 1963- 
63 and tax for assessment year 1963-^ 
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was issued on 23-4-1965 but before this 
a notice of demand under S. 156 was 
served on the assessee for payment of 
these sums, the notice under S. 226 (3) 
would be perfectly valid even though the 
time fixed for payment in the notice of de- 
mand was due to expire on 21-5-1965. 
The liability to pay income-tax is a pre- 
sent liability thou^ the tax becomes pay- 
able after it is quantified in accordance 
with ascertainable data. Hence, it could 
not be said that the amount of tax and 
penalty was not due by the assessee when 
the impugned notice under S. 226 (3) was 
issued to the assessee on 23-4-1965. AIR 
1966 SC 1370, Rel. onj AIR 1968 Mys 
258, Reversed. (Para 5) 

(C) Constitution of India, Art 226 — 
Interference in discretionary matter — 
Absence of pleading — Writ petition 
challenging that notice under S. 226 (3) 

I. T. Act was issued not in proper exer- 
cise of discretion — Writ petition merely 
stating that order imder S. 220 (6) in 
treating the assessee in default was pass- 
ed in exercise of discretion in arbitraiy 
manner — In absence of specific ■ parti- 
culars in writ petition to support allega- 
tion it is not open to High Court to go 
into that question. AIR 1968 Mys 258, 
Reversed (Para 6) 


Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 162 (V 55) = 
19CT-66 ITR 680, Kalawati Devi 
Harlallca v. C. I. T. West Bengal 4 
(1966) AIR 1966 SC 1370 (V 53) = 
1966-59 ITR 767, Eesoram In- 
dustries and Cotton Mills Ltd. 
v. Commr. of Wealth-tax (Central) 
Calcutta 5 

Mr. B. Sen, Senior Advocate (M/s. R. 
Gopalalcrishnan, R. N. Sachthey and B. D. 
Sharma, Advocates, with himX for Appel- 
lant; M/s. K. Siinivasan, M. K Ramamur- 
thi, Vineet Kumar and Mrs. Shyamala 
Pappu, Advocates, for Respondent 
The foUo^ving Judgment of the Comt 
was delivered by 

RAMASWAM^ J. : This appeal is 
brou^t by certfficate on behdf of the 
HI focome-tax OfScer, Mangalore from 
the judgment of the Mysore Hi^ Court 
dated February 1, 1967 in Writ Petition 
No. 846 of 1965 holding that the notice 
under S. 226 (3) of the Income-tax Act 
1961, hereinafter called the new Act’, 
bearing Nos. 770-d/60-61, 61-62, 62-63 and 
63-64 issued by the HI Income-tax Officer 
to M/s. Raiarajes^vari Motor Service, 
Mangalore, produced as Ex. \Tn with the 
vvrit petition was invalid and inoperative 
in respect of the following items of tax 
and penalty included therein: — 


1. Tax for the assessment year 1960-61 

2. Tax for the assessment year 1961-62 
8. Penalty for 1962-63 

4. Tax for the assessment year 1963-64 
and quashing the notice to that extent. 


Rs. 7,056.50 
Rs. 485.55 
Rs. 1,890.00 
Rs. 64,307.00 


2. The impugned notice was issued penalty lerfed on him in respect of three 
imder S. 226 (3) of the new Act The or four assessment years. The total 
respondent Sri M. Damodar Bhat was in amount shown as due in the notice w'as 
arrears in respect of income-tax and Es. 74,086.02 and was made up as follows: 


1. Tax for the assessment year 1960-61 

2. Tax for the assessment year 1961-62 

3. Balance of tax for the assess- 

ment year 1962-63 

4. Penalty for assessment year 1962-63 

5. Tax for the assessment year 1963-64 


Es. 7,056.15 
Rs. 485.55 

Rs. 846.42 
Rs. 1,890.00 
Rs. 64,307.90 


8. It is necessary at this stage to set 
tut the relevant provisions of the Income- 
ax Act, 1961 (Act 43 of 1961) and of the 
ncome-tax Act, 1922 (Act 11 of 1922), 
lereinafter referred to as the ‘old Act’, 
lection 156 of the nerv Act is to the fol- 
owing effect 

"Notice of demand. — When any tax, 
nteresh penalty, fine or any other sum is 
layable in consequence of any order pass- 


Rs. 74,086.02 

ed rmder this Act, the Income-tax Officer 
shall sen'e upon the assessee a notice of 
demand in the prescribed form specifying 
the sum so payable.” 

Sections 220, 221 and 222 of the new Act 
prorfde: 

"220. When tax payable and when asses- 
see deemed in default — (1) Any amount, 
otherwise than bv way of advance tax 
specified as payable in a notice of de- 



410 SC. [Pr S] L-T Officer, Mangaloio v Damcxlar (Ramaswami J) A.LB. 


mand tmder Section 156 shall be paid 
within thirty five days of the service of 
the notice at the pla(£ and to the person 
mentioned m the nobce 

• « • • • • 


(2) If the amount specified In any notice 
of demand nnder Section 158 is not paid 
within the penod iunited under sub^eo- 
tion (1), the assessee shall be liable to pay 
simple interest at mne per cent per annum 
from the iiy commencmg after die end 
of the penod mentioned m sub-section (1) 
• « • • • « 


(4) If the amount is not paid withm the 
time limited under sub-section (1) or ex- 
tended under sub-section (3), as me case 
may be, at the place and to the person 
mentioned m the said notice the assessee 
shall be deemed to be m default 

• • • • • • 


(6) ^Vhere an assessee has presented an 
appeal under Secbon 248 the Iccome-lar 
officer may, m his dlscrebon, and sub- 
ject to Sum conditions as he may think 
fit to impose in the ojcumstances of the 
case, treat the assessee as net being in 
default m respect of the amount m dis- 
pute m die a p peal, even though the tune 
for payment has ewired, as long as sudi 
appeal Femalos ucdts^osed of 


22L Penalty payable when tar in de- 
fault— (1) When an assessee is in de- 
fault or IS deemed to be m default m 
tnalong a payment of tax, be shall, in ad- 
dibon to the amount of the arrears and 
the amoimt of interest payable under sub- 
secbon (2) of Secbon 220 be liable to pay 
by way of penalty, an amount which, m 
die case of a contmumg default may be 
mcreased fiom tune to tune, so, however, 
that Ae total amount of penalty does not 
exceed the amount of tax m arrears 

Provided that before levying any such 
penalty the assessee shall be mven a rea- 
sonable opportunity of bemg heard. 

(2) Where as a result of any final order 
the amount of tax, with respect to the de- 
fault m die payment of which the penalty 
was levied, has been wholly teduc^, the 
penalty levied shall be cancelled and the 
amount of penalty paid shall be refund- 
ed. 

“222. CCTbficate to Tax Recovery Offi- 
cer — (I) When an assessee is m default 
or IS deemed to in default m makmg a 
payment of tax, die Income-tax Officer 
may forward to diesTax Recovery Officer 
a certificate under K5? signature specify- 
mg the amoimt of arre^ due from die 
assesses and die Tax Res^'very Officer ca 


receipt of such certificate, shall proceed 
to recover from such assessee the amount 
specified therem by one or more of the 
modes menboned below, m accordance 
widi the mles laid down m the Second 
Sdiedul^— 

(a) attachment and sale of the assessee's 
mov^le properly, 

attachment and sale of the assessee's 
in^ovable property, 

(c) arrest of the assessee and his deten- 
bon m pnscm, 

(d) appomtmg a receiver for the mana- 
gement of the assessee's movable and 
immovable properbes 

(2) The Income-tax Officer may issue a 
certificate under sub-secbon (1), notwith- 
standing that proeeedmgs for recovery of 
die arrears by any other mode have been 
taken* 

Secbon 226 states as follows 


*226 Other modes of recovery. — (1) 
Notwithstanding the issue of a cmbficato 
to the Tax Recovery Officer under Sety 
bon 222, the Income-tax Officer may re- 
cover the tax by any one or more of die 
inodes provided in this secbon. 

• * 9 9 9 * 


(S) (0 The Incom^tax Officer may, at 
any bme or from time to bme, by nobce 
in wntmg jeqmre any person from whom 
XDODey IS due or may become due to the 
assessee or any person who holds or may, 
subsequently hold money for or on ai^ 
count of the assessee, to pay to the la- 
oome-tax Officer either forawidi upon 
the money becommg due or bemg held 
or at OT wi thin the time specified in &e 
nobce (not bemg before me monw be- 
comes due or IS held), so much of the 
money as is suffiaent to pay the amount 
due by the assessee in respect of arrears 
or the whole of the money when it fr 
equal to or less than that amount. 

(a) A nobce under this sub-secbon may 
be issued to any person who bolds or may 
subsequently hold any money for or on 
account of the assessee jomtly with any 
other person and for ie purposes of this 
sub-se^on, the shares of the jomt holders 
in Such account shall be presumed, until 
die contrary is proved to be equah 
(iip A copy of the nobce s haTf be for- 
wfflded to me aisessee at this last addr^ 
tiown to the Income-tax Officer, and in 
the case of a joint account to all die jomt- 
boWeis at dieir last addreses inown to 
the Income-tax Officer 

J rv) Save as othenme provided la dns 
>-5ecboD, every person to whom a 
nobce is issned under dns snb^ecboB 
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sliall be bound to comply ■with such 
notice, and, in particular, where any such 
notice is issued to a post ofBce, banking 
company or an insurer, it shall not be 
necessary for any pass book deposit re- 
ceipt, policy or any other document to be 
produced for the purpose of any entry, 
endorsement or the like being made be- 
fore payment is made notwithstanding 
any rade, practice or requirement to the 
contrary. 

(v) Any claim respecting any property 
in relation to which a notice under this 
sub-section has been issued arising after 
the date of the notice shall be void as 
against any demand contained in the 
notice. 

e o « e « « 

(x) If the person to whom a notice •under 
this sub-section is sent fails to make pay- 
ment in pursuance thereof to the Ihcome- 
tas Officer, he shall be deemed to be an 
assessee in default in respect of the 
amount specified in the notice and fur- 
ther proceedings may be taken against 
liim for the realisation of the amount as 
if it were an arrear of tax due from him, 
in the maimer provided in Sections 222 
to 225 and the notice shall have the same 
effect as an attachment of a debt by the 
Tax Recovery Officer in exercise of his 
powers 'under Section 222. 

^ o o * o 

Section 297 provides as follows; 

“297. Repeals and sa-vings. — (1) The 
Tnc^iari Income-tax Act, 1922 (11 of 1922), 
is hereby repealed. 

(2) Notwithstanding the repeal of the 
Indian Income-tax Act, 1922 (11 of 1922) 
(hereinafter referred to as the repealed 

« o o o o 

(g) any proceeding for the imposition of 
a. penalty in respect of any assessment for 
the year ending on the 31st day of 
March, 1962, or any earlier year, which is 
completed on or after the 1st day of 
April, 1962, may be initiated and any such 
penalty may be imposed tmder this^Ac^ 

(j) any sum payable by way of income- 
tax, super-tax, interest, penalty or other- 
wise rmder the repealed Act inay be re- 
covered under this Act, but %vithout P^" 
judice to any action already taken for the 
recovery of such sum imder the repealed 

e e o o e” 

Section 29 of the old Act reads: 

'S^en any tax, penalty or interest is 
due in consequence of any order passed 


under or in pursuance of this Act, the 
Income-tax Officer shall serve upon the 
assessee or other person liable to pay such 
tax, penalty or interest a notice of de- 
mand in the prescribed form specifying 
the sum so payable.” 

Section 6 of the General Clauses Act (Act 
10 of 1897), states: 

“Effect of repeal. — Where this Act, or 
any Central Act or Regulation made after 
the commencement of this Ach repeals 
any enactment hitherto made or hereafter 
to be made, then, unless a different inten- 
tion appears, the repeal shall not — 

(a) revive anything not in force or exist- 
iim at the time at which the repeal takes 
effect; or 

(b) affect the prevdous operation of any 
enactment so repealed or anything duly 
done or suffered thereunder; or 

(c) affect any righ^ privilege, obliga- 
tion or liability acquired, accrued or incur- 
red under any enactment so repealed; or 

(d) affect any penalty, forfeiture or 
punishment incurred in respect of any 
offence committed against any enactment 
so repealed; or 

(e) affect any investigation, legal pro- 
ceeding or remedy in respect of any such 
right privilege obh'gaiion, liability, 
penalty, forfeiture, or punishment as 
aforesaid; 

and any such investigation, legal proceed- 
ing or remedy may be instituted, continu- 
ed or enforced, and any such penalty, 
forfeiture or punishment may be imposed 
as if the repealing Act or Regulation had 
not been passed.” 

4. As regards the second item in the 
impugned notice, -viz., tax in respect of 
assessment year 1961-62 to the extent of 
Rs. 485.55 the material facts are as fol- 
lows; The assessment proceedings were 
taken and concluded under the old Act 
and tax of Rs. 2,947.56 was imposed and 
demanded. Thereafter, the respondent 
preferred an appeal to the Appellate As- 
sistant Commissioner. In appeal title tax 
liability was reduced to Rs. 485.55. There- 
upon the Income-tax Officer issued a 
notice to the respondent dated Decem- 
ber 11, 1963 purporting to be rmder 
S. 156 of the new Act The limit of 35 
days for payment of the amount expired 
on January 22, 1964. The impugned notice 
under S. 226 (8) was issued nearly two 
years thereafter on April 23, 1965. The 
argument on behalf of the respondent was 
that both the assessment order as well as 
the appellate order ha'ving been made 



412 S C. pF^ 4] I-T Officer, Mangalore y 
under the old Act the provisions of S 226 
of the new Act were not apphcable The 
Hi^ Courthas accepted this contenbonof 
the respondent and has held that the 
nohce was int^d to the extent it indud- 
ed the tax of Rs 4S355 for the assess- 
ment year 1961-62 The contenbon of the 
appellant is that the Court was in 
error m holding that acbon under S 226 
of the new Act was possible only in the 
case of an assessee who was *in default" 
and that in the case of an assessment 
under the old Act, no nobce under S 150 
of the neiv Act was possible and fliero 
was no way of taking advantage of the 
provisions for recovery and ooflecbon of 
tax contamed m Ss ^0 to 264 of the 
new Act. In our opimon, the argument 
on behalf of the appellant is well found- 
ed and must be accepted as correct Jh 
the first place, it is necessary to nobce 
that S 220 (4) of the new Act menbons 
in what cucumstances the assessee shall 
be deemed to be m default and S 222 
I provides that when an assessee is m de* 

I fault or 13 deemed to be la default in 
makmg payment of tax, the IacoQ3e<biz 
Officer may forward to the Tax Recov'cry 
Officer a cerbficate under hts signature 
speoJEymg the amount of arrears due 
from the assessee, and the Tax Recovery 
Officer on receipt of such cerbficate, shall 
proceed to recover from the assessee the 
amount specified therein by one or more 
of the modes menboned in the secbon. 
Section 228 however, provides for other 
meiods of recovery and there is no re- 
ference m S 226 (3) to any default on the 
part of the assessee Secbon 226 (3) mere- 
ly states diat fiie Income-tax Officer may, 
“at any tune or from time to tune", by 
nobce m wnbag require any person from 
whom money Is due or become due 
to the assessee or any person who holds 
or may, subsequently hold money for or 
on account of the assessee, to pay to the 
Income-tax Officer either forthwith so 
much of the money as is suffiaent to pay 
the amount due by the assessee m respect 
of arrears or die whole of the money 
when it is equal to or less thari that 
amount In a proceedmg under S 226 
(3) of the new Act therefore it is not 
necessary that the assessee should be m 
default or should be deemed to be in 
default and no such condibon or bnutar 
bon IS imposed by the language of that 
sub-secbon We are accordin^y of die 
opinion that the Income-tax Officer had 
authonty to issue the nobce dated Pe- 
eember 11, 1963 under S 156 of the new 


Damodar {Ramaswami J) A.L11 
Act with reqpect to the tar habfiity of 
Rs 485.55 incurred by the respondent 
under the old Act The High Court has 
expressed the view that “m the case of 
an assessment under the old Act no 
nobce under Secbon 156 of the new Act 
was possible", and "there was no way of 
taking advantage of die provisions for 
recovery and collecbon of tax contamed 
to Sechons 220 to 234 of the ne%v Act” 
The High Court has based its opinion 
on the premise that all recovenes are 
possible “only lyhen the stage menbon 
ed to Secbon 220 (4) was reached, name- 
ly that the assessee had become or deem- 
M to have been an assessee in default” 
and the acbon under Secbon ^6 could 
be taken only when an assessee was m 
default In our (toimon, the reasoning 
adapted by the High Court and the con 
elusion readied by it are not correct in 
law The effect of ^e judgment of the 
High Court on this pomt is that the 
provisions of Secbon 2OT (2) (j) of 
new Act are millibed and declared to 
be of no consequence An interpreta- 
boD of Secbon 226(3} of the neiy Act 
which leads to such a startimg result 
should be avoided as it is opposed to all 
sound canons of interpretabon As we 
have already stated, there is nothing m 
the language of S^on 226 (3) of the 
new Act to warrant the conclusion that 
the assessee should be m default or 
should be deemed to be in default be- 
fore the issue of the nobce imder that 
sub-secbon It is true that the group 
of seebons from Secbon 220 to Sec 232 
of the new Act are placed under the 
heading “Collecbon and recover/’ But 
to a case falling withm Secbon ^ (2) (j) 
of the new Act; for example m a pro- 
ceeding for recover of tax and penalty 
impost under the old Act; it is not re- 
quired that all the seebons of die new 
Act relating to recovery and collecbon 
should be literally apphed but only such 
of the seebons apply as are appro- 
priate m the parbcular case and siibject 
if necessary, to suitable modificafaons. 
In oflier words, the procedure of the 
new Act will apply to the cases contem- 
plated by Secbon 297 (2) (p of the new 
Act mutahs mutandis In this conneo 
bon it is relevant to refer to the decision 
of this Court m Kalawab Devi Har lalka 
V C I. T, West Bengal, 1967-66 ITR 
6«) = (AIR 1968 SC 162), in which it 
was pomted out that Section 6 of the 
General dames Act will not apply m 
respect of diose matters where Parlia- 
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ment had dearly expressed its intention 
to the contrary by making detailed pro- 
visions for similar matters mentioned in 
that section. For these reasons we are 
of opinion that the Income-tax Officer 
had authority to issue the notices under 
Section 156 and Section 226 (3) of the 
new Act with respect to the liability of 
the respondent under the old Act. The 
High Court was therefore in error in 
holding that the impugned notice was 
inoperative in regard to the amount of 
Es. 485.55 for the assessment year 1961- 
62. 

5. As regards items 4 and 5 for the 
assessment years 1962-63 and 1963-64 the 
argument of the respondent is that the 
impugned notice issued on April 23, 1965 
was not legally valid as notices of 
demand were served on the respondent 
for payment of these sums and time 
given in this notice was due to expire on 
May 21, 1965. The impugned notice 
was issued on April 23, 1965, nearly a 
month before that date. As the tax and 
penalty covered by the notice were not 
due May 21, 1965 it was said that 
notice of attachment xmder Sec. 226 (3) 
of ihe new Act could not legally be 
issued on April 23, 1965. hr our opinion, 
there is no warrant for this argument. 
As we have already observed, there is 
nofhhig in the language of Sec. 226 (3) 
of the new Act to suggest that the asses- 
ses must be in default before a notice 
under that sub-section could be issued. 
It is true that Section 220 of the new 
Act deals with the question as to when 
the tax is pay^le and when the assessee 
is deemed to be in default but so far 
as Section 226 (3) of the new Act is con- 
cerned, the question of anj^ default of 
the assessee is irrelevant. It was argued 
by Mr. Srinivasan on behalf of the res- 
pondent that the amormt of tax must be 
“due to be paid” by the assessee before 
a notice can be issued under Sec. 226 (3) 
of the new Act. It is not disputed in 
thi<! case that the notices of demand 
under Section 156 of the new Act were 
served on the respondent before the 
issue of the notice under Section 226 (3) 
of the new Act. As pointed out by this 
Court in Kesoram Industries and Cotton 
Mills Ltd. V. Commissioner of Wealth- 
tax (Central), Calcutta, 1966-59 ITR 
767 = (Am 1966 SC 1370), the h'ability 
to pay income-tax is a present liability 
tliough the tax becomes payable 
after it is quantified in accordance 


■with ascertainable data and therefore the 
amount of the provision (sic) for payment 
of income-tax and super-tax in respect 
of the year of account ending March 31, 
1957 in that case, was a “debt owed” 
within the meaning of Section 2 (m) of 
the Wealth-tax Act and was as such de- 
ductible in computing the net wealth. 
It Was further observed in that case that 
there was a perfected debt at any rate 
on the last date of the accounting year 
and not a contingent liability. In the 
present case, there is the additional cir- 
cumstance &at the assessments of tax 
and penalty have been made against &e 
respondent and demand notices have also 
been issued under Section 156 of the 
new Act. It is therefore not possible to 
argue that the amount of tax and penalty 
for the assessment years 1962-63 and 
1963-64 were not "due by the assessee” 
on April 23, 1965 when the notice rmder 
Section 226 (3) of the new Act was 
issued. We are accordingly of the opi- 
nion that Mr. Srinivasan is unable to 
make good his argument on this aspect 
of the case. It follows therefore that 
the impugned notice dated April 23, 1965 
was vmdly issued as regards items 4 and 
5, viz., Penalty for assessment year 1962- 
63, i. e., Rs. 1,890 and tax for the assess- 
ment year 1963-64, i. e., Rs. 64,307.90. 

6. We proceed to consider the next 
question arising in this appeal, viz., 
whether the High Court was right in 
taking the view that the Income-tax 
Officer did not properly exercise the 
statutory discretion in issuing the im- 
pugned notice with regard to ihe first 
item, viz., tax' for the assessment year 
1960-61 amounting to Rs. 7,056.15. It 
was argued on behalf of the respondent 
that there was an appeal pending with 
the Appellate Assistant Commissioner 
against tiie order of assessment and there- 
fore it was incumbent upon the Income- 
tax Officer to exercise the statutory dis- 
cretion properly under Section 220 (6) 
of the new Act in treating the assessee 
as being in default. The finding of the 
High Court is that the Income-tax Officer 
"was not shoxvn to have applied his mind 
to any of the facts relevant to the pro- 
per exercise of his discretion”. In mu 
opinion, the finding of the High Coiut 
cannot be upheld, because the respon- 
dent has not alleged in his unit petition 
any ^ecific particulars in support of liis 
case that the Income-tax Officer has 
exercised his discretion in an arbitrary 
manner. In paragraph 12 (b) of the xvrit 
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peUhon the respondent had merely said 
that “ie order of the Income-tax Officer 
made imder Section 220 was arbitrary 
and capncions’ No other particulars 
were given by the resrondent m his wnt 
petition to show in what way the order 
was arbitrary or capnaous In the 
counter affidavit the allegations of the 
respondent have been demed m this res- 
pect We are of opmion that m the ab- 
sence of si>ecific particulars by the res 
pondent in his ivnt petition it is not 
open to the High ^urt to go into the 
quesbon whether the Income-tax Officer 
has arbitrarily exercised his discrebon- 
In the result we hold that the respon 
dent 13 imable to substantiate his case 
that the impugned notice is in any way 
defective ^vlth regard to item No lie, 
tax for the assessment year 1960-01 
amounting to Rs 7 058 15 
7 For the reasons expressed we set 
aside the judgment of the Mj'sore HlA 
Court dated February 1 1967 and order 
that the \vnt pebbon No 846 of 1965 
bled by the respondent should be dis- 
missed We accordingly allow this ap- 
peal with costs 

£SB Appeal allowed. 


AIR 1909 SUl»RE^tE COURT 414 
(V 58 C 82) 

M HIDAYATULLAH C J J C 
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MITTER AND A. N GROVER JI 

Som Datt Datta, Pebhoner v UmoQ 
of India and others Respondenb 

Wnt Peln. No 118 of 1968 D/- 20-9- 
1968 

(A) Army Act (1950), Secbons 125, 
126 — Offences under Army Act — Juns- 
dicbon for tnal — Offence triable by 
court tnnrhal and Ordinary cnmmal 
Courts — Order by authonty under Se^ 
ton 125 for tnal fay court martial — 
Not illegal merely because pobce officer 
had started mvesbgahon. 

When an offence is for the fust tune 
created by the Army Act. such as those 
created by Secbons S4 85 36 TT etc^ 
jt would be exclusively tnable by a court 
but uhere a avil offence is also 
an offence under the Act or deemed to 
be an offence under the Ach both an 
ordmary cnmmal court as well as a 
court mprbnl -would have junsdicbon to 
try the person committmg the oHenoe 

cm7cm7ew68 


Such a situation is visualised and prov 
sion IS made for resolving die cm^c 
under Sections 125 and 126 of the Ann 
Act 

Under the scheme of these two sec 
turns m the first instance it is left t 
tte discrebon of the officer menbone< 
In Seebon 125 to decide before whid 
court the proceedmgs shall be msfahrte< 
and if die officer deades tiiat the 
should be instituted before a court mar 
bal the accused person is to be detain 
ed m mfhtary custody but if a enmma 
court IS of opinion that the said offeno 
shall be tned before itself it may issu 
the requisite nobce under Seefaon 12 
either to deli%*er over the offender t 
the nearest magistrate or to postpone th 
proceedmgs pendmg a reference to th 
Central Government. (Para 4 

Thus where m a scuffle between arm 
jaxnms m a dining hall one of them wa 
ui]ured and later on died and on ai 
mbmabon by one officer the Polio 
Inspector started mvesbgabon sent th 
dead body for post mortem and th 
seized arbdes to (Government laborator 
for diemical examinafaon but later on 
the C O C of the area passed an orde 
oonstthtbne court aarhal and the cas 
was tned by them and the accused wen 
convicted under Seebon 804 and Seo 
bon 149 I P C 

Held that merely because die polio 
officer conducted the mquest of the deac 
body or because he seized certain exhi 
bits and sent them to the State Labora 
buy for chemical exammabon it coulc 
not be reasonably argued that there wa 
a deasfon of the competent mflilaij 
authonty under Seebon of die Arm> 
Act for handmg over the mquiry to the 
Cnmmal CGourt On the other hand the 
acbon of the (General Officer (Gommand 
fog mdicated that there was a deosioa 
taxen under Seebon 125 of the Army 
Act that the proceedm^ should be in- 
sbtuted before the Court MarbaL 

(Para 5 

(B) Cnmmal P C (1S9S), Sec. 549 
^ Rules under (S R. O 709 dated 17-4- 
1952) Rules 3, 5 — AppIicabOity — Kul^ 
not attracted merely because pobco had 
started mvesbeabon m an offence undei 
Army Act — (Army Act (1950), S 123) 

The rules fi^ed by flie Central (Gov 
eminent under Seebon 549 of the Oinu 
nal Procedure CGode apply to a case 
where the proceedmgs against the ac- 
cused have already been instituted fa an 
ordinary cnmmal court having Jurisdio- 
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tion to try the matter and not at a stage 
where such proceedings have not been 
instituted. (Para 7) 

It is also manifest that Rule 3 only 
applies to a case where the police had 
completed investigation and -the accused 
is brought before the Magistrate after 
submission of a charge sheet. The pro- 
visions of this rule cannot be invoked 
in a case where the police had merely 
started investigation against a person 
subject to military, naval or air force 
law. (Para 7) 

Further, where the accused was not 
brought before the Ma^trate and charg- 
ed with the offences for which he was 
hable to be tried by the Court Martial 
within the meaning of Rule 3, the situa- 
tion contemplated by Rule 5 does not 
arise and the requirements of that rule 
are, therefore, not attracted. 

(Para 7 ) 

(C) Army Rules (1954), Rule 50 (2) 
Apphcability — Rule apph’es only to 

an alteration of charge before examina- 
tion of witnesses. (Para 8) 

(D) Army Act (1950), Sections 164, 
165 — Orders confirming proceedings 
of Court Martial — No obligation to 
give reasons — Orders not illegal for 
not giving any reasons. 

There is no express obligation imposed 
by Section 164 or by Section 165 of the 
Army Act on the confi rm ing authority 
or upon the Central Government to give 
reasons in support of its decision to con- 
firm the proceedings of the Court Mar- 
tial. 

Apart from any requirement imposed 
by the statute or statutory rule either ex- 
pressly or by necessary implication, it 
cannot be said that there is any general 
principle or any rule of natural justice 
that a statutory tribunal should mways 
and in every case give reasons in sup- 
port of its decision. Such orders can- 
not, therefore, be held to be illegal for 
not giving any reasons for confirming 
the orders of the Court Martial. 

(Paras 10, 11) 

Cases Referred: Chronological Paras 

(1952) 1952-1 KB 338 = 1952-1 
AU. ER 122, Rex v. Northumber- 
land Compensation Appeal Tri- 
btmal W 

Mr. B. Datta, Advocate (Petitioner was 
also produced in Court), for Petitioner; 

, Mr. G. K. Daphtary, Attorney-General 
for India (M/s. B. D. Sharma and R. H. 
Dhebar, Advocates with him), for Res- 
pondents (Nos. 1 and 5). 


The following Judgment of the Court 
was dehvered by 

RAMASWAMI, J.: In this case the 
petitioner has obtained a rule from this 
Court asking the respondents to show 
came why a writ in the nature of certio- 
rari should not be issued imder Art. 32 
of the Constitution for calling up and 
quashing the proceedings before the 
General Court Martial No. JAG 26/66- 
67/AA of 1965 from the Judge Advocate 
General (Army branch). Army Head- 
quarters whereby the petitioner was 
foimd guilty of marges under Sec. 804 
and Section 149 of the Indian Penal 
Code and sentenced to a period of 0 
years’ rigorous imprisonment and cashier- 
ing. Came has been shown by the 
Attorney-General on behalf of the Um’on 
of India and other respondents to whom 
notice of the rule was ordered to be 
given. 

2. The petitioner was commissioned 
in the Indian Army in February, 1964 
and was posted as Second Lt. (E. C.- 
55461) and was attached to 397 Engi- 
neering Construction Equipment Com- 
pany in December, 1964. In August, 
1965 the petitioner was posted as a Quar- 
ter Master and was transferred to 
Madras along with the Company. It ap- 
pears that Wednesday, September 1, 
1965 was to be celebrated as the Raising 
Day of the Unit when Games and Sports 
entertainment and Bara Khana (evening 
dinner) were to be arranged. In this 
celebration, all officers and other ranks 
of the Unit had to take some part and a 
number of other Army officers were to 
be received and entertained on behalf 
of the Unit At the variety entertain- 
ment Punjabis and Garhwahs took part 
and each party was mven free one bottle 
of rum. But it is meged that the Pm- 
bias were not given an opportunity to 

g ut up their show and were not given 
ee a bottle of rum. They were conse- 
quently aggrieved for this, reason. Ihe 
variety entertainment concluded at 
about 1900 hours at the end of which 
rum was issued to the jawam. The bara 
khana was to commence at 2000 hours. 
As there was a delay in the assembly 
of the men at the dining hall, Maj. Agar- 
wal sent the petitioner to the lines to 
find out the came for the delay and to 
get the men quickly. The petitioner 
went to the lines and it is alleged that 
the accmed med filthy language while 
addressing the men. Some of the Pur- 
bias including the deceased Spr. Bishwa- 



410 S C 


[Prs 2-4] Som Datt v Union of India (Ramaswami 


A.LR. 




Bajpai wanted the case to be handled 


Sgument between the ^ 

feir way to the dmmg halL The b^ 
Ichana was served m t\TO 
nehhoner did not join the first nttmg 
Kl lomed the 


S On September 3, 1965, a 
Enquiry under the provisiomi of ^ VI 
of the Army Buies was ,ordered by the 
Commander, Mysore and Kerala Sub- 
Area After the Court of Inquiry had 
concluded the proceedmgs, a Court Mar- 
hal was constituted by an order dated 
AuBust 11, 1966 by Major General S J 
Safie, General Officer Commaudiag 


E r the second sittmg wmcn cou- Satjje ueneral wriicer 

te^°nf about 30 to 40 men. The quar- Madras, Mysore and Kerala area to try 

SlIiMk ^ed hetiveeu the tivo ft^^ribouer and other ai^sed pOT 
earte was conbnued m the Court Marbal assembled on 

SSmu halL The lights went off for a iggs and conducted its proceetop 

Im^Ses and whL the came on several subsequent dates to sup^rt 

observed that a seufflo was „( a.e case of the “cSrt 

Some on m the middle of the hall bi^ nesses were erammed At the Wun 
IS the pebboner and other Sift Marbal, the pebbraer was 
^wSs andL deeeasei As the^fle ^ Advocate of fta_^Mate H«h 


Jawans and tne aecea^eu- 
mocressed. tiie deceased was surround 
id ?y pebboner No 1 and the other aiv 
cused persons and the poup ”“ved t^ 

wards the servree coimler 'n>e W 

went off for a second time In the dark 
ness tables, benches ^d plates were 
hurled about Most of the 
of the dining halL It u aUeg^ mat 


an Advocate ot tne Maara> 

Sn Natarajan and he was ^so as^t^ 
by a fneod of the accused Major i « 
Narayanan At the trial the Counw* 
for the pebboner cross-examined me 
witnesses for the i^secubon and 
the prosecubon evidence was 
the p^ebboner said that he did mUnd 
to call any defence witness^ The l^n 


of the dining halL It u auegeu » cau any wntten 

oftnised No 6 was seen stabbmg with a tioner, however, submtted a 
S Sm Bishwanath Smgh and the statement Hf 

latter sCmped to the ground cSd for the 

No 3 wth a soot rake ^Vhcn he rephed Mler the Tudire- 

Sie hghts came on after a fe\v mmutes, defence was heard Md after the ju^ 

the pebboner and the othCT accus^ were Advocate summed up fm^tr that the 

found standing near the place where Spr Marbal came to Ae jf 
Bishwanath Sin^ had fallen 
quenUy, Maj Agarwal OTved at the 
scene and took Spr Bishwanath Smgh 
to the MI room where he was f^od 
dead by Maj Koley, the Mediad <^cer 
It apTwars that on September 2, J9&> at 
about 0400 hours the matter was re- 


Marbal came to me imuii b ^ — 
pebboner was guilty of 
Se not amounting to “ 

he war a member of an bulav^ , j 
bly and the pebboner was sentm^ “ 
cihienng anj 6 yems ng”'“X‘SSt 
mcnL Aeamst the cebbon 

Maftalt!,e_ pebboner Bed a p 


about 0400 hours the matter was M^al the pebbonCT a 

ported to the Civil Pohce by Seccrad Lt under Secbon 164 of con 

F D A. Jesudian A case under S 302, the pebbon WM fmdine and 


t L» A. jesumau n 

Indian Penal Code was registered as 
crime No 726/19^ at Pallavaran PoUce 
Stahon Madras Shn Bashyam, Inspector 
of Pohce reached flie place of occuire^ 
at 0430 hours on the same date He 
inspected the dmmg hall and seized cer- 
tarn exhibits produced by Maj Aeaiwrf 
He also held mquest on the dead body 
of Spr Bishwanath Smgh and sent the 
dead body for postmortem exammabon 
to the mortuary, Madras General Hospi- 
tal throu^ Police Const^le No 1407, 
Batnam He sent the exhibits seized to 
tiie State Foremsc Sci^ce Laboratory. 
Madras for uhemioal eWmabon At 
13430 hours on the same tftp Su ? 
stopped further mvesbgaboS; as LL CoL 


the pebbon was dis^sea ny . 

firming authority and the fmdmg 
sentence by the Court Marbal w 
finned so far as the pebboner was ^ 

cemed Ihe pebtioner hereafter tiwa 

an appeal under Secbon of 

Act to the Central Government but tne 

appeal was dismissed 

4. The first quesbqn to bf, ““2^^ 

ed in this case IS whether the 

Marbal had junsdicbon to W jgj 

vicl the pebboner of the offices u 
Secbons S04 and 149, I“,^“ 

It was contended by Mr °fVtuit 

half of the pebboner that the Co^ 
Marbal had no junsdicbon havmg 
card to the mandatoiY provisio^co^ 
tamed in S 125 of the Army Act ana 
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having also regard to the fact that Maj. 
Agarvval had, in the first instance, decid- 
ed to hand over the matter for investi- 
gation to the Civil Police, In order to 
test whether this argument is valid it is 
necessary to scrutinize the provisions of 
the Army Act in some detail. Section 2 
of the Army Act, 1950 (Act 46 of 1950), 
hereinafter called the ‘Army Acf, descri- 
bes the different categories of army per- 
sonnel who are subject to the Army Act. 
Section 8(ii) defines a “civil offence” to 
mean “an offence which is triable by a 
criminal comt ” ; S. 8(vii) defines a “court- 
martial” to mean “a court-martial held 
imder this Act”; S. 8(viii) defines “crimi- 
nal court” to mean “a court of ordinary 
criminal justice in any part of India, 
other than the State of Jammu and Kash- 
mir”; S. 3 (xvii) defines “offence” to mean 
“any act or omission punishable mider 
this Act and includes a civil offence”; 
and S. 3 (xxv) declares that “aU words and 
e.^ressions used but not defined in this 
Act and defined in the Indian 
Penal Code shall be deemed to have the 
meanings assigned to them in that Code”. 
Chapter is comprised of Ss. 34 to 70. 
Tire heading of the Chapter is “Offen- 
ces”. As we have already noticed, the 
word "offence” is defined to mean not 
only any act or omission punishable under 
the Army Act, but also a civil offence. 
Sections 84 to 68 define the offences 
against the Act triable by corut-martial 
and also indicate the punishments for the 
said offences. Section 69 states as fol- 
lows: 

"69. Subject to the prowsions of S. 70, 
any person subject to tliis Act who at any 
place in or beyond India commits any 
civil offence shall be deemed to be guilty 
of an offence against this Act and, if 
charged thereunfii under this section, 
shall be liable’ to be tried by a court- 
martial and, on conviction, be punishable 
as follows, that is to say, — 

(a) if the offence is one which would 
be punishable under any law in force in 
India with deatli or with transportation, 
he shall be liable to suffer any punish- 
ment, other ftan wliipping, assigned for 
the offence, by the aforesaid law and 
such less punishment as is in this Act 
mentioned; and 

(b) in any other case, he shall be h'able 
to suffer any punishment other than 
whipping, assigned for the offence by the 
law in force in India, or imprisonment 
for a term which may e-vtend to seven 
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years, or such less punishment as is in 
this Act mentioned”. 

Section 70 provides: 

“A person subject to this Act who com- 
mits an offence of murder against a per- 
son not subject to military, naval or air 
force law, or of culpable honucide not 
amounting to murder against such a per- 
son or of rape in relation to such a per- 
son, shall not be deemed to be guilty of 
an offence against this Act and shah, not 
be tried by a court-martial, unless he 
commits any of the said offences — 

(a) while on active service, or 

0) at any place outside India, or 

(c) at a frontier post specified by the 
Central Government by notification in 
this behalf. 

Explanation . — ^In this section and in 
S. 69, “India” does not include the State 
of Jammu and Kashmir”. 

Shortly stated, under this Chapter there 
are three categories of offences, namely, 
(1) offences committed by a person sub- 
ject to the Act triable by a court-martial 
in respect whereof specific punishments 
have been assigned; (2) civil offences 
committed by the said person at any 
place in or beyond India, but deemed to 
be offences committed imder the Act and, 
if charged under S. 69 of tlie Act, triable 
by a court-martial; and (3) offences of 
murder and culpable homicide not 
amounting to murder or rape committed 
by a person subject to tlie Act against a 
person not subject to the military law. 
Subject to a few exceptions, tliey are not 
triable by court-martial, but are triable 
only by ordinary criminal courts. The 
legal position therefore is that, when an 
offence is for the first time created by 
the Army Act, such as those created by 
Ss. 34, 35, 36, 37, etc., it would be exclu- 
sively triable by a court-martial; but 
where a civil offence is also an offence 
under the Act or deemed to be an 
offence under the Act, both an ordinar}’ 
criminal court as well as a court-martiiil 
would have jmisdiction to try tlie person 
committing the offence. Such a situa- 
tion is visualized and prorision is made 
for resolving the conflict under Ss. 125 
and 126 of the Army Act, which state: 

"125. When a crimind court and a 
court-martial have each jurisdiction in 
respect of an offence, it shall be in tlie 
discretion of the officer commanding the 
army, army corps, din'sion or indepen- 
dent brigade in which tlie accused per- 
son is serving or such other officer as 
may be prescribed to decide before 
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which court the proceedings shall be in- 
stituted, and, if that officer deades that 
they should be insbtuted before a court- 
martial, to direct tiiat the accused per- 
son sh^ be detained m military custody. 

126. (1) \Vhen a anminal court having 
]unsdicbon is of opinion that proceed- 
ing shall be mstituted before itself in 
respect of any alleged offence. It may, 
by wntten notice, require the officer re- 
ferred to m Section 125 at his option, 
either to deliver over the offender to the 
nearest Magistrate to be proceeded 
against accordmg to law, or to postpone 
proceedmgs pending a reference to the 
Central GovemmenL 
(2) In every sudi case the said officer 
shall either deliver over the offender fa 
compliance with the requisibon or shall 
fbrth%vith refer the question as to the 
court before which the proceedings are 
to be inshtuled for the aetemunahon of 
the Central Government, whose order 
upon such reference shall be final*. 
Section 125 presupposes that in respect 
of an offence both a criminal court as 
well as a court martial have each con- 
current jurisdiction Soch a situahoo 
can arise m a case of an act or omission 
punishable both under the Army Act as 
weU as under any law in force m India. 
It may also arise m the case of an offence 
deemra to be on oUence under the Army 
Act Under the scheme of the two seo- 

I ms, in the first instance, it is left to 
le discretion of the officer menhoned 
I S 125 to deade before which court 
le proceedings shall be instituted, and, 
the officer deades that they should bo 
isbtuted before a court martial, the ao- 
[ised person is to be detamed in mili- 
uy custody, but if a cnrmnal court is 
f opinion that the said offence shall b© 
led before itself, it may issue the r^ 
msite nohce under S 126 either to dell- 
er over the offender to the nearest Magis- 
rate or to postpone the proceedings 
ending a reference to die Central Gov- 
mment On receipt of the said requisf- 
non, the officer may either deliver over 
the offender to the said court or refer 
die question of proper court for the do- 
tennmabon of die Central Government 
whose order shall be finaL These two 
sections of the Army Act provide a satis- 
factory machinery to resolve the omflict 
of junsdichon havmg regard to the 
exigencies of d>e sitnabon in any paxti- 
cnlar case. 
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tiiat merely because MaJ Agarwal had 
directed that the First Information Report 
should be lodged with the Ovil Pohce 
through Second Lt Jesudian, it means 
that the competent authonty under S 125 
of the Army Art had exercised its dis- 
cretion and deeded dirt the proceedings 
should be instituted before the cnnunal 
court The reason is that MaJ Agarwal 
was not the competent authonty under 
S 125 of the Army Act to exerase the 
choice under that seebon. The competenf 
authonty was the General Officer Com- 
manding, Madias, Mysore and Kerala 
Area and thrt audionty had deeded on 
September 2, 1965 ftal the matter should 
be tned by a Court Martial and not by 
the Criminal Court, On the same dat^ 
the General Officer Commanding hfadias, 
Kfysore and Kerala Area bad ordered the 
constitution of die Court Martial under 
Ql VI of the Army Rules to mvesbgate 
into the case of the pebhoner and the 
other accused persons There was admit- 
tedly no direcbon by the Commander of 
thrt area to hand over the proceedings to 
the Criminal Court. It is true that Maf, 
Affiurwal had directed a report to be 
lodged with the Qvil Pohce at 4 00 A Afi 
on September 2, 1965 It is also true that 
Sri Bashyam. Inspe^r of Pohce bad ins- 
pected the place of occunenct^ seized 
certain exhibits and held inquest of the 
dead body of Spr Bishwanath Sin^ Srl 
Bashyam has admitted that he stopped fa- 
vesbgabou on the same date as directed 
by me military authorities Merely be- 
cause Sri Bashyam conducted the mquest 
of the dead body of Spr Bishivanath Siogb 
or because be seized certain exhibits and 
sent them to the State Forensic Saance 
Laboratory, Madras for chemii^ exami- 
nabon, it cannot be reasonably argued 
that there was a decision of the compo- 
tent mflitaw authonty under S X25 of the 
Army Art tor handing over the mqiary to 
the Criminal Court. On the other band 
the acbon of the General Officer Com- 
manding in consbtubng the Court of In- 
tonry on September 2, 1965 indicates that 
there was a decision taken under S 12.5 
of the Army Act that the proceeding 
should be insbtuted before the Court- 
Mai +LiL 

8. The second branch of the a r g mi ie nf 
of the pebboner is based upon S 549 of 
the Criminal Procedure Code which states 

*(1) The Central Government may make 
ndes consistent with this Code and the 
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and iie Air Force Act and any snnil^ 
law for the time being in force as to the 
cases in which persons subject to mmta^. 
Naval or Air Force law, shall be tried by 
Q Court to which this Code applies, or by 
Court-martial, and when any person is 
brought before a Magistrate and ch^ed 
^tb an offence for which he is h^le, to 
be tried either by a Court to wkA this 
Code applies or by a Court-marbal, such 
Magistrate shall have regard to ^ch 
rules, and shall in proper cases dehyer 
him, together with a statement m m 
offence of which he is accused, to th 
commanding officer of ref 
ship or detachment, to which he belong^ 
or to the commanding officer of the nearest 
military. Naval or Air Force stabon, as 
Se S may be, for.the purpose of bemg 
tried by Court-martiah ^ o o» 

The Central Gkiveniment has made rnl^ 
in exercise of powers conferred on rt 
SidTr this section. The Rules were pub- 
lished at p. 690 in S S of U of Ae 
Gazette of India dated Apri 26 195^ 
under Ministry of Home Affairs, S.IhU. 
709, dated April 17, 1952, ^ 

and 8 are to the foUowmg effect: 

"S Where a person subject to mmt^, 
nav^ or Air Force law is brought before 
a Magistrate and charged with an office 
forEThe is liable to be toed by a 

court-martial, such Magistrate sh^ n 

nroceed to try such person or to issue 
orders for his case to be referred to a 
Bench or to inquire with a vi^v to his 

?ommitiSentfor^trial by the Court of 

Sessions or the High Co^ 
fence triable by sudi Court, unless 

■ (a) he is of opinion, for reasons to be 

recorded, that he should so proceed wth- 
OTt being moved thereto by competent 
Slit^. Naval or Air Force authonty, 

“(b) he is moved thereto by such autho- 
ritv ” 

“4. Before proceeding 
of Rule 8 the Magistrate shaffgve 
notice to the Commanding Officer of ffie 
acoied and until the expiry of a penod 
Kven days from the date of the service 
of such notice he shall not 

' (a) convict or acquit the accused uuuct 

c .1 * o QAH 94H £47 or 248 of the Code 
Sections 24,3, /-K), ^ r , 090 ) 

of Criminal Procedure, 1898 (V ot 
or hear him in his defence under Sec- 
tion 244 of the said Code; or ' . 

(b) frame in writing a charge againrt 
tiifiSSd under Section 254 of the said 
Code; or 


(c) make an order committing the ac- 
cused for trial by the High Court or the 
Court of Sessions under Section 213 of the 
said Code.” 

“5. Where within the period of seven 
days mentioned in Rule 4, or at any time 
thereafter before the Magistrate has done 
any act or issued any order referred to in 
that rule, the Commanding Officer of the 
accused or competent military. Naval or 
Air Force authority, as the case may be, 
gives notice to the Magistrate that in the 
opinion of such autiiority, the accused 
should be tried by a court-martial, the 
Magistrate shall stay proceedings and if 
ihe accused is in his power or under his 
control, shall deliver him, with the state- 
ment prescribed in sub-section (1) of Sec- 
tion 549 of the said Code to the authority 
specified in tiie said sub-section.” 

“ 8 . Notwithstanding anything in the 
foregoing rules, where it comes to the 
notice ot a Magistrate that a person sub- 
ject to military. Naval or Air Force law 
has committed ^ offence, proceedings 
in respect of which ought to be instituted 
before him and that the presence of such 
person cannot be procured unless through 
military. Naval or Air Force authorities, 
the Magistrate may by a written notice 
require the Commanding Officer of such 
person either to deliver such peison to a 
Magistrate to be named in the said notice 
for oeing proceeded against according to 
law, or to stay the proceedings againri 
such person before the court-martial, if 
since instituted, and to make a reference 
to the Central Government for determina- 
tion as to the Court before which pro- 
ceedings should be instituted. • 

7 , It was argued on behalf of the Peti- 
tioner that there was no notice given by 
the Commanding Officer to the Magis- 
trate under Rule 5 that the petitioner 
should be tried by a,Court-ma^^ and 
hence the crimind court alone had juris- 
diction tmder Rule 3 to condurt proceed- 
fogs against the petitioner for the offences 
chmgecL In our opinion, the argument 
on behalf of the petitioner is misconc^- 
ed. The rules firmed by the Central 
Government under S. 549 of the Criminal 
Procedure Code apply to a case where 
the proceedings against the petitmner have 
already been instituted in an ordinary cn- 
minal court having jurisdiction to try’ the 
matter and not at a stage where such 

proceedings have ‘ . 1 ;,! 

fe clear Som the affidavits filed m tl^ 
present case that the petitioner was not 
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brought before the Magistrate and charg- 
ed \vidi the offences for which he was 
hable to be tried by the Court Martial 
within the meaning of Rule 3 and so the 
Situation contemplated by Rule S has not 
arisen and the requirements of that rule 
are therefore, not attracted It was pomt- 
ed out by Mr Dutta that after the First 
Information Report was lodged at Pal 
lavaran pohce station a copy thereof 
should have been sent to the htagislrate 
But that does not mean that the pebtioner 
“was brought before the Magistrate and 
charged with fiie offences'* within the 
meamng of Rule 3 Ik is manifest that 
Rule 3 only applies to a case where tfio 
pohce had completed mvestigation and 
the accused is brou^t before the Magis- 
trate after submission of a charge-sheet 
provisions of this rule cannot be in- 
voked m a case where the pohce had 
merely started investigation against a 
person subject to military, naval or ait 
force law With regard to the holding 
of the mquest of the dead body of Spr 
Bishwanatft Smgh it was pointed out by 
the Attorney General that Regulation 527 
of the Defence Service Regulations has it- 
self jirovided that in cases unnatural death 
that is death duo to suiade, violence or 
under suspicious circumstances mforma- 
tion should be given under S 174, Cnmi 
nal Procedure Code to the Civil authori- 
ties, and the conduct of Maj Agarwal m 
sending information to the Civil Police 
was merely in accordance with the provi- 
sions of particular regulation For 
^ese reasons we hold that Counsel for the 
petitioner is unable to make good his 
argument on tViis aspect of the case 

8 We proceed to consider the next 
argument presented on behalf of the peti- 
tioner, namely, that even if the Military 
Court Martial had jurisdiction, it could 
not give a finding of guilt against the 
pehboner ivith regard to culpable homi- 
cide not amounhng to murder imless the 
charge was altered and amended in ac- 
cordance TOth sub rule (2) of Rule 50 of 
the Army Rules, 1954 It was also con- 
tended on behalf of the petitioner that 
the procedure contemplated by Rule 121 
(4) of the Army Rules was not followed 
by the Court hlartial and the finding of 
tiae Court Martial must therefore be held 
to be defective In our opmion, there is 
no ^variant or jusbficabon for this argu- 
ment since Rules 50 (2) and 121 (4) have 
no appBcahon to the present case. 
Rules 50 and 121 provide as follows 
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*S0 Amendment of charge—- (I) At 
any time durmg the tnal, if it appears to 
the court that there is any mistake m the 
name or descripbon of the accused in the 
charge sheet, roe court may amend the 
charge sheet so as to correct that mis- 
take 

(2) If, on the tnal of any charge, it ap- 

E ears to the court at any bme before it 
as begun to examine the witnesses, that 
in the mterests of justice any addibon to, 
omission fern, or alterabon in, the charge 
is required, it may report its opinion to 
the convemng authonty, and may ad 
joum, and the convemng authonty may 
either direct the new tnal to be com- 
menced, or amend the charge, and order 
the tnal to proceed ivith sudi amended 
charge after due nobce to the accused." 

"121 Form and record of finding— 
(11 The findmg on every charge upon 
wmd) the accused is arraigned shall be 
recorded, and except as raenboned m these 
rules such finding shall be recorded 
simply as a findmg of 'Guilt/, or of "Not 


(2) When the court is of opinion as re- 
garas any charge that the facts proved do 
not disclose the offence charged or any 
offence of which be might under the Act 
legally be found guilty on the charge as 
laid the Court shall acquit the accused 
of that charge 

(8) When the court is of opinion as 
regards any charge tiiat the facts found 
to be proved m evidence differ matenal 
ly from the facts alleged m the statement 
of paibculars in the charge, but are never- 
theless sulfiaent to prove the offence 
stated m the charge, and that the differ- 
ence is not so matenal as to have pre- 
judiced the accused in his defence it may, 
Instead of findmg of ‘Not guilt/ record a 
special finding 

(4) The special findmg may find the ^ 
cused guilty on a charge subject to the 
statement of excepbons or vambons spe- 
cified therem 

(5) The court shall not find the accused 
guilty on more than one of hvo or more 
charges laid down m the alternabve, even 
if conviction upon one charge necessarily 
connotes guQt upon the alternabve charge 
or charges " 

In the present case there was no neces 
sity for am^ndmg the charge by the Court 
Marbal under Rule ^ (2) because that 
sub rule only relates to an alterabon of 
charge before the examinabon of ivit 
nesses The Court Marbal has also not 
contravened the provisions of Rule 121 (4) 
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because that sub-rule is not attracted to 
the present case. On the contrary, the 
finding of tiie Court-Martial is justified in 
view of the language of S. 139 (6) of the 
Army Act which states: 

"139. (6) A person charged before a 
court-martial with an offence pimishable 
under Section 69 may be found guilty of 
any other offence of which he might have 
been found guilty if the provisions of the 
Code of Cruninm Procedure, 1898, were 
applicable.” 

We accordingly reject the argument of 
learned Counsel for the petitioner on this 
part of the case. 

9. Finally it was contended on behalf 
of the petitioner that die order of the 
Chief of the Army Staff confirming the 
proceedings of the Court-Martial under 
S. 164 of the Army Act was fflegal since 
no reason has been given in support of 
the order by the Cliief of the Army Staff. 
It was also pointed out that the Central 
Goverument has also not given any rea- 
sons while dismissing the appeal of the 
petitioner under S. 165 of me Army Act 
and that the order of the Central Govern- 
ment must tlierefore be held to be illegal 
and ultra vires and quashed by the grant 
of a writ in the nature of ce:feorari. In 
this context it is necessary to reproduce 
Ss. 164 and 165 of the Army Act which 
are to the foUo\ving effect: 

“164. (1) Any person subject to this Act 
who considers himself aggrieved by any 
order passed by any court-martial may 
present a petition to the officer or autho- 
rity empowered to confirm any finding or 
sentence of such court-martial, and the 
confirming authority may take such steps 
as may be considered necessary to satisfy 
itself as to Ae correctness, legality or pro- 
priety of the order passed or as to the re- 
gularity of any proceeding to which the 
order relates. 

(2) Any person subject to this Act who 
considers himself ag^'eved by a finding 
or sentence, of any court-martial which 
has been confirmed, may present a peti- 
tion to the Central Government, the Chief 
of die Army Staff or any prescribed officer 
superior in command to die one who con- 
fiinied ,such finding or sentence, and the 
Central Government, the Chief of the 
Army Staff or other Officer, as the case 
may be, may pass such order thereon as 
it or he thinks fit.” 

“165, The Central Government, the 
Chief of the Army Staff or any prescrib- 
ed officer may annul the proceedings of 


any court-martial on the ground that they 
are illegal or unjust” 

In contrast to these sections, S. 162 of the 
Army Act expressly provides that the 
Chief of the Army Staff “for reasons based 
on the merits of the case” set aside the 
proceedings or reduce the sentence to any 
other sentence which the court might have 
passed. Section 162 reads as follows: 

"The proceedings of every summary 
court-martial shall vsdthout delay be for- 
warded to the officer commanding tlie 
division or brigade mibin which die trial 
was held, or to the prescribed officer, and 
such officer, or the Chief of the Army 
Staff, or any officer empowered in this 
behalf by the Chief of me Army Staff, 
may, for reasons based on the merits of 
the case, but not any merely technical 
grounds, set aside the proceedings or re- 
duce the sentence to any other sentence 
which the court mi^t have passed.” 

It is necessary in this context to refer to 
Rules 61 and 62 of the Army Rules which 
prescribe the standard form of recording 
the opinion of the Court-Mariial on each 
charge and of announcement of that find- 
ing. These rules omit all mention of the 
evidence or the reasoning by which die 
finding is reached by the Court-Martial. 
Rules 61 and 62 are to the foUovong 
effect: — 

“61. Consideration of finding.— (1) The 
court shall deh'berate on its finding in 
closed court in the presence of the judge- 
advocate. 

(2) The opinion of each member of the 
court as to the finding shall be given by 
word of mouth on each charge separate- 

ly.,^ 

“63. Form, record and announcement of. 
finding. — (1) The finding on every charge 
upon which die accused is arraigned shall 
be recorded and, except as provided in 
these rules, shall be recorded simply as a 
finding of 'Guilty* or of ‘Not guilV. 

<f « « o if p 

(10) The finding on each charge shall 
be announced forthwith in open Court as 
subject to confirmation.” 

10. In the present case it is manifest 
that there is no express obligation impos- 
ed by Section 164 or by Section 165 of 
the Army Act on the confirming autho- 
rity or upon the Central Government toi 
give reasons in support of its decision to! 
confirm the proceedings of the Court 
Martial. Mr. Dutta has been unable toj 
point out any other section of die Act or 
any of the rule made therein from which 
necessary implication can be drawn that 
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rodi a duty is cast upon the Central Gcn^ 
emment or upon die confinnmg autho- 
nty Apart from any requuetnent im- 
posed by the statute or statutory rule ex- 
pressly or by necessary unplicatfon, we 
are unable to accept the contention of 
Mr Dutta that there is any general 
p nixci ple or any rule of natural jusbce 
that a statutory tribunal should mways 
and in every case give reasons in support 
of its decision. 

11. In En^h law there is no general 
rule apart from the statutory requirement 
that the statutory tribunal should give 
reasons for its decision m every case In 
Hex V Northumberland Compensahon 
Appeal Tribunal 1952-1 KB 338 rt was de- 
cide for the fust tune by the Court of 
Appeal that if there was a "speaking 
order" a wnt of cerboran could be grant- 
ed to quash the decision of an Inferior 
Court or a statutory tribunal on the 
ground of error on the face of record. In 
case, Danning, L. T pointed out that 
the record must at contain the 

document whidi initiates the proceedmgs 
the pleadings, if anv, and the adpidica- 
bon, out not the evidence, nor the reasons 
unless the tribunal chooses to incorporate 
them in its deosion It was observed that 
if the tribunal did state its reasons and 
those reasons were wrong in law, a wnt 
of certioran m/ght be granted by the 
Hl(di Court for quashing the decision lo 
that case die statutory ^unal under the 
National Health Service Act, 1946 had 
fortunately given a reasoned decision, in 
other words, made a 'speaking order' and 
the Hi^ Court could hold that there 
was an error of law on the face of the 
record and a wnt of cer ti oran may be 
granted for miashing it. But the deosion 
in thtg case led to an anomalous result; 
for it meant ftat the opportunity for 
cer ti oran depended on whether or not 
file statutory tribunal chose to give rea- 
sons for its decision. In other words, to 
make a ‘speakmg ord«' Not all tn- 
bunals, by any means, w er e prepared to 
to do so, and a supenor Court had no 
power to compel them to give reasons 
except when the statute required it This 
fcicongnuty was remedied by the Tn- 
bunals and Inguines Act 1933 (S 12) (0 
and 7 Elizabetn 2 C. 66), which provides 
that on request a subordinate authonty 
must supply to a party gemimely interest- 
ed the reasons for its decision Sec±ion 12 
of the Art stales that when a tribunal 
menhoned In the First Schedule of the 
Act gives a decision it must ^ve a wntten 


or oral statement of the reasons for die 
decision, if requested to do so on or be- 
fore the giving or notificabon of the de- 
cision. The statement may be refused 
or the speoficafaon of reasons restnefed 
on grounds of nabonal security, and the 
tribunal may refuse to give the statement 
to a person not pnnapally concerned 
With file decision if it fiunks that to give 
it would be against the mterests of any 
person pnmanly concerned. Tribunals 
mav also be exempted by the Lord Chan- 
cellor from the duty to give reasons but 
the Council on Tnbunat must be con- 
sulted on any proposal to do so As al- 
ready stated, there is no express obb^ 
bon imposed m the present case eimer 
by S IW or by S 165 of the Indian Army 
Act on the confiirning authority or on the 
Central Government to give reasons for 
its decision We have also not been shown 
any other seebon of the Army Art or any 
other statutory rule from wluch the neces- 
sary impheaboD can be drawn that such 
a duty IS cast upon the Central Govern- 
ment or upon the coniirnung authonty 
We therefore rciect the argument of the 
pebboner that the order of the Cbef of 
the Army StoS dated hfay 26, 1967 con- 
firming the finding of the Court Kfarbal 
under S 164 of the Army Act or the order 
of the Central Government dismissing the 
appeal under S 165 of the Army Act are 
in any way defecbve in law 
12. For the reasons expressed we hold 
that the pebboner has made out no case 
for the grant of a wnt tmder Art 32 of 
the Consbtubon. The appheabon accord- 
ingly fails and is dismissed. 

D B.R. Appheabon dismissed. 
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vocates, for App^ant; Mr. A. S. R. Chari, 
Sem'or Advocate, (Mr. U. P. Singh, Advo- 
cate, with him), for Respondent. 

The following Judgment of the Court 
was delivered by 

MITTER, J. : The main question in- 
volved in this appeal is, whether the 
statement of the appellant recorded by a 
village Mukhiya before he was handed 
over to the police is admissible in evi- 
dence; and if so, whether the court could 
reject a part thereof and rely on the re- 
mainder along with other evidence ad- 
duced to hold him guilty of an offence he 
was charged with. The evidence against 
the appellant was all circumstantial and 
there can be no doubt that if the state- 
ment before the mukhiya is to be left out 
of consideration, the appellant cannot be 
held guilty. 

2. The appellant who was a student of 
a school in Jhajha was charged with the 
murder of a fellow student of the same 
school and robbing him of the sum of 
Rs. 84 on October 12, 1981. The addi- 
tional Sessions Judge, Santhal Parganas 
acquitted tire appellant of both the 
charges but, in appeal, the High Court 
forma him guilty of the cha^e of murder 
and sentenced nim to imprisonment for 


life. The appellant has come up to this 
Court by special leave. 

3. The case of the prosecution leading 
to the discovery of the murder and arrest 
of the appellant is as follows. When the 
Baraum’-Sealdah passenger reached 
Madhupur station at about 3.52 p. m. on 
12th October 1961 the dead body of a 
person was discovered in die lavatory of 
a first class compartment of that train. 
One Anil Kumar Roy who wanted to board 
the said compartment at Jasidih station (in 
between Jhajha and Madhupur) could not 
get the door opened and had to board 
another compartment The dead body 
was found with the neck cut and bes- 
meared with blood. Blood was coming 
outfirom the veins of the neck and there 
was plenty of it on the floor of the lava- 
tory. The clothes of the deceased and his 
belongings like a comb, handkerchief 
were also blood-stained and there were 
finger marks in the lavatory. Photographs 
of the deceased were taken and later the 
body was identified as that of Jai Prakash 
Dubey, a student of class X-B Science of 
Jhajha High School. The postmortem re- 
port showed that there were no less than 
six incised injuries caused by some sharp 
cutting weapon. The injuries were homi- 
cidal, and death was caused by bleeding 
and shock. 

4. The appellant was noticed by one 
Ram Kishore Pandey (P. W. 17) washing 
blood-stained clothes with soap in the 
river Patro about one hour before sunset 
on 12th October 1961. Pandey noticed 
that the left hand of the appellant was 
cut and he questioned the appellant as to 
how he had got his clothes blood-stained. 
The appellant’s version was that when he 
was coming from the side of Gangamarni 
a cow boy had assaulted him and cut his 
finger with glass and snatched away his 
money. Reaching his house in village Sap- 
tar, Pandey mentioned this to Shiv Shan- 
kar Pandey, P. W. 25. Shiv Shankar Pan- 
dey learnt from his elder brother, Basdeo 
that a murder had been committed in the 
Barauni train and the murderer was mis- 
sing. They suspected that the appellant 
mi^t be the murderer and decided to go 
and search for him. All the three along 
with Pathal Turi and one Aiodliya Tuii, 
two chowkidars went to the bank of that 
river but could not find the appellant. 
There they were told by Jagarnath Mahto 
and Rameshwar Mahto (P. Ws. 19 and 20) 
that they had noticed a man %vith wet 
clothes asking the way to Deoghar. Pro- 
ceeding further, this group of persons 
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found the appellant about a mfle from 
Tibthapur going behind a bullock cart 
On being accosted tiie appellant said that 
he was going to village Bosban to his 
sister’s place and that he had not com- 
mitted any murder The appellant was 
then wearing a pair of trousers and a 
shirt and had with him some books, an 
exercise book, a chhura (knifel besides a 

E air of trousers and a smrt which were 
oth wet They apprehended the a{wl 
lant and took mm to village Saptar They 
called on the Saipanch of the villacc who 
directed Aem to take the appellant to 
the Mukhiya not making any enquiry him- 
self The Mukhiya s place m Loraiore 
w« at a distance of about a mile from 
Saptar The party reached diere at 
about 9 o'clock at m^t and stayed there 
for 2 or 3 hours At about midnight on 
12th October 1961 the Mukhiya toc« down 
fhe statement (Eli. 6) of the appellant and 
directed the party to take the appellant 
to the police station. The party reached 
Madhupur pobce station at about 5 a. m 
on October 13, 1981 Bn] Bihan Pathal^ 
Sub Inspector of Pohce (P W 39) seized 
the articles whidi the appellant had with 
him m the presence of two wtncsses and 
prepared a seizure list The articles seiz 
ed from the accused mcluded a shirt, a 
pair of trousers, a leather belt, a pair ol 
shoes 4 blood stamed cop> books, two 
bool.s pages of one being blood stained. 
He also prepared an injury report of the 
appellantand sent him to a doctor forera 
minahon The oIBcer m charge of the Rad 
way Police Station Madhupur, Gorakb 
Prasad Smgh (P W 51) proceeded wth 
the mvesbgahon, took charge of various 
articles found m the compartment of the 
Baraum passenger, received the post- 
mortem report examined wtnesses and 
sent all Ae material exhibits to the Che- 
mical Examiner for exammalion and re- 
port The report of the Chemical Exa 
nuner showed that among the articles 
found with die appellant Nishi Kant Jha 
and sent up for examination the foUowmg 
were stained with human blood (I) lea 
fter belt cuttmg (2) cuttmgs of under 
wear, trousers and shirt, (3) pair of chap- 
pal (4) portion of a shoe, (5) one big 
knife and (6) several books, papers and an 
exerase book. The report ^o showed 
that sample of blood found on the de- 
ceased was of the same group as that ol 
the appellant 

S The appellant pleaded not guilty 
Before takmg a note of his statement 
under S 342 of the Code of Cnmmal Pro- 


A-LR. 

cedure, it will be useful to reproduce his 
statement Ex. 6 recorded by Mukhiya at 
Lorajore before he was handed over to 
ttie pohce The statement reads’ 

T am Nishi Kant Jha, son of Nilkanth 
Jha, resident of Babuipur, P S JasidiB, 
Sub Division Deoghar, Distnct Santhal 
Parganas To-day 12-10-61 at about 13 
midnight, diowladare Pathal Tun and 
Ayodhya Tun of village Saptar and Sheo 
Shankar Pandey, Ram ^nore Pandey 
and Basudeo Pandey of the same village 
arrested me and brought me My state- 
ment IS that when I boarded the first dass 
compartment in Baraum passenger at Jha 
jha, an unknmvn person was sittmg m ft 
when the tram reached near Simultala 
and when it stopped there, Lai Mohan 
Shamn resident of Deoghar, P S. Deo- 
ghar, distnct Dumka entered mlo that 
compartment I had been knowing him 
from before When the tram stopped at 
the Jasiclih station and when I went to 
get down, l,al Mohan Shaima who had 
boarded the tram at Simultala, did not 
allow me to get doivn at the Tasidih sta 
bon IVben the tram moveiJ ahead of 
Tasidih station, m the meanwhile Lai 
Mohan Sharma took that outsider into 
the lavatorv and began to beat him At 
Ous I cau^t hold of his hand, as a re- 
sult of which my left fore-fmger got in- 
jured with knife Thereupon he asked 
me to be corefuL Then, on bemg afraid 
I $«t quietly m that veiy compartment 
He further said that I should not open 
the door and ivmdow of the compart 
roent and if I would do so I would be 
innbng death At that very time, he 
killed him ^Vhen the tram was reach- 
ing near Mathurapor, he jumped down 
from the running tram and fled away 
Lai Mohan Sharma fled away I also 
jumped down on the other side of Patro 
nver near Madhupur and fled away m 
Older to save my life because I appre- 
hended that I would be flie only per- 
son who svould be arrestecL Thereafter, 
I came to the village Rahi Bahiar lying 
by the side of Patro nver and after- 
wards I took my clothes to Patro nver 
and washed them svith a soap Mean- 
wdule a bullock cart was gomg to Deo- 
ghar Therefore I sat on that very 
bullock cart and started for Deoghar 
After I had covered about a mile, Pathal 
Tun, Shankar Pandey, Ram Kishore 
Pandey, Ayodhya Tun, the chowkidar 
and Rameshwar Mahto got me down 
from the bullodc cart and brou^t be- 
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fore you. I know their names after en- 
quiring the same from them.” 

6. At the end of the statement there 
was an endorsement reading: 

“On my imderstanding my statement, 
I affix my signature.” 

The signature appearing thereunder was 
admitted by the appellant to be his 
bearing date 12th October 1961. From 
the said statement the foUorving emerge: 

(1) The appellant had boarded a first 
class compmtment in Barauni passenger 
at Jhajha already occupied by a person 
not knorvn to him. 

(2) \^^len the train reached -Simutala 
one Lai Mohan Sharma, resident of Deo- 
ghar entered that compartment. 

(8) When the train proceeded further 
and stopped at Jasidih station, the ap- 
pellant wanted to get down but was 
prevented from doing so by Lai Mohan. 

(4) After the train moved out of Jasi- 
dih Lai Mohan caught hold of the first 
occupant of the compartment and took 
him into the lavatory and started beat- 
ing him. 

(5) The appellant wanted to prevent 
this and in trying to catch hold of the 
assailant’s hand he was injured by a knife. 
Thereafter he took no further steps to 
prevent the commission of the crime. 

(6) Lai Mohan Sharma threatened him 
with death in case he wanted to open 
the door or the window of the compart- 
ment and lolled the stranger. 

(7) ^Vhen the train was reaching 
Mathurapur Lai Mohan jumped out of 
it and ran away. 

(8) The appellant also jumped out of 
the train after it had crossed the river 
Patro near Madhupur and fled away 
to save his life because he was appre- 
hensive of being arrested as the only per- 
son left in the compartment 

(9) He went to the village Ratu Bahiar 
near the river Patro and washed his 
clothes in the river with a soap. 

(10) Thereafter he took a ride in a 
bullock cart going to Deoghar but after 
covering a mile or so he was apprehend- 
ed by Pathal Tiui, Shankar Pandey, Ram 
Eoshore Pandey, Ayodhya Turi, the 
chowkidar and Rameshwar Mahto. 

7. On the face of it the statement 
goes to show that tire appellant was pre- 
sent in the compartment when the mmr- 
der was committed by Lai Mohan 
Sharma, that he did not know the wctim 
that the murder was committed after 
the train had left Jasidih station, that he 


himself w^ prevented from getting out 
of the train at Jasidih, that he suffered 
m inji^ on his left fore-finger from 
the knife of the assailant and that he 
jumped out of the train near the river 
Patro. He did not mention having been 
accosted by Ram Kishore Pandey while 
he w^ washing his cloflies in the river 
nor did he make any statement to ^e 
effect that he had received the injury as 
a result of a scuffle mth a cow boy. 

8. At the trial evidence was adduced 
by the Headmaster of the school that 
Jai Prakash Dubey, the victim, was an 
old student while the • appellant had 
joined that school in the month of March 
1961. They belonged to the same stand- 
ard but were not in the same section in- 
asmuch as one was in the arts section 
while the other was in the science sec- 
tion. The Headmaster deposed to the 
fact that both of them used to play foot- 
ball and that no enmity was knowm to 
exist between the turn. 

9. In his statement under Section S42 
Cr. P. C. the appellant said that he could 
not identify the photographs of the wc- 
tim as those of Jai Pralcash Dubey and 
that he did not know Jai Prakash Dubey. 
He did not board a first class compart- 
ment of Barauni passenger at Jliajha, that 
he did not jump off the train when it 
was nearing Madhupur. He admitted 
having washed his blood-stained clothes 
in the river Patro near the village of 
Ratu Bahiar and that a person had en- 
quired of him the reason for his clothes 
being stained with blood. He did not 
admit that he had told anyone tliat while 
coming from the side of Gangamami he 
had been assaulted by some herdsmen 
and cut his finger \rith glass and said 
that his reply to flie query was tliat he 
had an altercation \vifli a herdsman on 
his asking about the way when tlie latter 
wanted to assault him with a sharp- 
edged Imife and on his catclung hold of 
it he had cut his hand. He denied hav- 
ing enquired of anybody about the way 
leading to Deodar and he also denied 
that he was arrested while he was a 
mile ahead of \'illage Titithapur follow- 
ing a bullock cart. He admitted haring 
held in his hand clodies which had been 
washed in the river and blood-stained 
books and copy bools, pages of some 
of the books being blood-stained. He 
did not admit that he had with him a 
knife when he was arrested. He admit- 
ted having been taken to the house of 
the Mukhiya Sudama Raut but his ver- 
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ffltra was that whea he reaped there 
they all began to beat htm and told him 
that he must make a statement as sug- 
gested by them. With regard to Ex. 6 
his version was that it was not his state- 
ment but that he had been made to put 
his signature on a piece of blank paper 
wlddi was later made use of as nis 
statement He demed tiiat the wndng 
of the endorsement ascribed to him was 
his His accoimt of the activities on 
that- day was as follows. He had board- 
ed a durd class compartment In Toofan 
Expres on 12th Ortober 1961 intend- 
ing to pay a visit to his father’s sister's 
dau^ter ^ Rosh^ and thereafter go- 
ing to his native place. He had reached 
Mac^upur at about 12-30 p m. and left 
for Roshan. He had lost nis way after 
some distance and enquired of some 
herdsmen about the way to the village 
These herdsmen started to abuse mm 
for having lost his way On his remoo- 
stration, a scuffle took place At llite 
pomt of time another herdsman appear^ 
ed with a lathi which was shining like 
dass and wanted to assault bun with 
Uus On his catching hold of the lathi 
be got his hand cut which was bleed- 
ing His clothes and books also ^ 
stamed with blood whereupon the hei^ 
man ran away He purwased a soap 
and went to wash his clothes In Patio 
nver and take his bath. People who 
met him there had asked him about his 
injury and he had given them the ver- 
sion just no^v mentioned. Thereafter 
when he was neanng the village Roshan 
a number of persons came and appr^ 
bended him on a charge of murder They 
took him to the hlukhiya's house ii± 
8-SO p m in the mght and kept him 
there assaulting him with lathis and 
slaps The hfukhiya had asked him to 
comess his guilt and give a statement 
and on his refusing to do so, he was 
again assaulted ana threatened with 
death. Through fear he had affued his 
signature on a blank paper 

10 On the evidence the High Court 
found that the train had left Jasldih at 
8-23 p in. its next halt being hladhupur 
where it reached at S-52 p m The 
door of a first class compartment was 
found closed at Jasidih and could not bo 
opened. In the view of ftie High Court 
the murder was committed in me lava- 
tory of the first class compartment be- 
tween Jasidih and Madhupur On a 
close scrutiny of the evidence adduced, 
the High Court found fiie followiiig m- 


crimfnahag arcamsiances against the 
appellant— 

(a) Only about two Bouts after the 
murder 1. e. between 5 to 6 p xa. be 
was seen washmg his blood-stained 
clothes on the bank of the nver Patro. 

(b) At the time of his apprehension 
Ram Kishore Pandey and others he was 
holding blood-stamed ezerctse books, 
and other books some of the pages 
being blood-stained. 

fc) He also bad with him at fliat tone 
a kmfe the len^ of the blade and the 
handle of whim was about 9“. 

(d) According to the medical evidence 
the injunes of the victim could ^ve 
been caused by that knife which was m 
the possession of the appellant One of 
the DOnzontal tndsed innmes t e. mpiry 
No 6 was 5'X2*704'' 

(e) The left hand of the respondent 
was Eobced with a cut inju^ at the 
bank of the saidnver The marks of other 
miimesonthe body of the appellant were 
compatible with a scuffle wth the vifr 
tun m the compartment of the tram. 

(0 The ezplanabon of the ap^Oanf 
with regard to the possession or olood- 
stained clothes and arbdes and toe in- 
jury On his body was not acceptable. 


IL In the bght of the above mcmnl- 
nating orcumstances culled from the 
evidence, the acceptance of the state* 
ment of the appellant in Kx. 6 toat he 
had travelled together with an unknown 
person later identified as the victim Jai 
Rrakash Dubey in the same compartment 
would be conclusive to prove the guilt 
of toe appellant if his fiirtber statement 
in EIx, 6 about the part played by I^ 
Mohan Sharma be rejected. The appel- 
lanl had admitted hi presence on the 
scene of the murder, but it was his ver- 
sion that the crime was committed by 
someone else while he himself was a 
helpless roectator When the assailant 
Jumped off toe train he followed smt 
being apprehensive of arrest on toe 
charge of murdering the unknown per* 
s )0 He had done so near the nver 
Patro Some portions of the statement 
were not found to be acceptable It is 
not possible to believe that u Lai Mohan 
Shanna wanted to commit toe murder 
be would prevent the appellant from 
getting off toe train at Jasidih so as to 
nave a witness who knew his name and 
address and testify to his commission of 
toe crime. TjiI Mohan Shanna was not 
to toe train at Jhaj^ and no details were 
^vea about any quarrel between him 
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and the victim which mi^t lead the 
former to make the attack on Jai Prakash. 
Apparently there was no motive for Lai 
Mohan Sharma’s commission of the crime. 
Again it is not possible to believe that 
LS Mohan Sharma should not have tried 
to do away with the appellant also. The 
version of the appellant receiving the 
injury on his left hand in the railway 
compartment was also unbelievable. So 
was his story of a scuffle wth the herds- 
man and cutting his hand as a resrJt 
thereof. The cause for the herdsmen 
abusing the. appellant and his remon- 
strance followed by an attack on his 
person all appear to be imaginary. The 
only incised injury which the appellant 
had suffered was sldn deep and it is 
impossible to accept the story that the 
bleeding was so profuse as to have 
necessitated his washing his shirt and 
trousers in the river. Nor does such an 
injiuy accoimt for the other articles like 
his Delt, shoes and books being stained 
with blood which was sought to be re- 
moved by washing." 

12. The contention urged on behalf 
of the appellant that the statement was 
not voluntarily made and as such could 
not be admitted in evidence was rightlv 
rejected by the High Court. The High 
Court noted that no suggestion had been 
made to any one of the persons who had 
taken the appellant to the Mukhiya and 
had been tendered for cross-examination 
that any of them had assaulted the ap- 
pellant nor was any suggestion made 
that the appellant had been coerced or 
threatened wth dire consequences if he 
did not make the statement The ap- 
pellant’s own version that he was made 
to give his signatiure on a blank piece 
of paper cuts at the root of his case that 
he made a statement as a result of a 
tiureat or assault for in that case all 
that was necessary was to get his signa- 
ture. 

13. A point was sou^t to be made 
by counsm for the appellant that the 
footprints and finger prints in the lava- 
tory of the first cl^ compartment talien 
at Madhupin- station were found to be 
different from those of the appellant 
and that this went to show that the ap- 
pellant could not haTC been the murder- 
er. The High Court turned down this 

' contention on the ground that before the 
police took charge of the situation many 
people had entered the compartment of 
the train and the above difference there- 


fore was not a factor on which any re- 
liance could be placed. 

14. The Hi^ Court found that the 
appellant’s version that he did not know 
the victim imacceptable. His version in 
Ex. 6 as to how he came to sustain his 
cut injury was entirely different from 
that given in his statement imder Sec- 
tion 342. The Hi^ Court also could 
not accept his version that he had lost 
his way to his sister’s village at Eoshan 
and that he had suffered an injury in 
the way suggested by him in his state- 
ment under Section 842. But however 
grave the incriminating circumstances 
against the appellant as summarised by 
the High Court may be, they were not 
enough to fasten the guilt on the accus- 
ed unless a portion of his statement 
Ex. 6 is pieced together with them. It 
is only this statement which contains an 
admission that he was travelling by the 
Barauni passenger in a compartment 
where he saw a murder committed and 
that he had jumped out of the train near 
the river Patro before getting to Madhu- 
ptu: and the entire evidence minus the 
imacceptable portion of Ex. 6 lead to the 
irresistible conclusion of the app^ant’s 
guilt 

15. It was contended before us by 
learned counsel for the appellant that 
if the statement is to be considered at 
all, it must be taken as a whole and the, 
court could not act upon one portion of 
it while rejecting the other. Counsd 
sought to rely on three judgments of this 
coml; in aid of his contention that a 
statement which contains any admission 
or confession must be considered as a 
whole and the court is not firee to accept 
one part while rejecting the rest. Ei 
our view, the proposition stated so wide- 
ly cannot be accepted. As Taylor puts 
it in his Law of Eridence (11th edition) 
Article 725 at page 502 that \rith regard 
to the general law of admissions, the 
first important rule is that 

"the whole statement containing tie 
admissions must be taken together; for 
though some part of it may be favour- 
able to the party, and the object is only 
to ascertain what he has conceded 
against himself, and what may therefore 
be presumed to be true, yet unless the 
whole is received, the true meaning of 
the part, wluch is evidence against lum, 
carmot be ascertained. But though the 
whole of what he said at the same time, 
and relating to the same subject, must bo 
^ven in evidence, it does not follow 
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that all the parts of the statement should 
be regarded as equally deserving of cre- 
dit, but the jury must consider, under 
the circumstances, how much of the en 
tire statement they deem worthy of be- 
bef mcludmg as well the facts asserted 
by the party m his own favour as those 
malnng against him" 

With regard to cmmnal cases, Taylor 
states 

"In the m}oi of confessions — as m the 
case of amissions m civil causes — ^tho 
whole of what the prisoner said on the 
subject at the time of malong the con- 
fession should be tahen together 
But if after the entire statement of the 
prisoner has been given m evidence, the 
prosecutor can contradict any part of i^ 
he IS at liberty to do so, and then the 
whole testimony is left to the jury for 
their consideration, precisely as in other 
cases where one part of the evidence is 
contradictory to another Even without 
such contramction it is not to be sup- 
posed that all the parts of a confession 
are entitled to equal credit The jury 
may beheve that part which charges the 
prisoner, and reject that which is in his 
favour, if they see suffiaent ^uods 
for so domg If what he said m hts own 
faiour IS not coatradicted by evidence 
offered by the prosecutor, nor is impro- 
b^le m itself, it will be naturally be- 
lieved by the jury but they are not 
bound to give wei^t to it on that ac- 
count, being at liberty to Judge of 
like other evidence, by all the cucum- 
stances of Qte case" 

In Roscoe’s book on Criminal Evidence 
(16th Edition, page 52), the statement of 
law IS much to the same effect Roscoe 
also cites a decision in Rex v Clewcs, 

e 4 Car and P 221 where the con- 
1 of the prisoner charged with 
murder that he was present at 
murder but dial it was com- 
mitted by another person and that ho 
took no part in it, was left to be consi- 
dered by the Jury with a direction that 
the jury might, if they diought inoper, 
behev'e one part of it and dimeheve an- 
o^er Accordmg to Archbold s Chunl- 
nal Pleading Evidence and Practice 
(Thirty sixth Edition, page 423) 

"In all cases the whole of the confes 
Sion should be given in evidence, for rt 
is a general rule that the whole of the 
account which a party gives of a transac- 
tion must be taken together, and his 
admission of a fact disadvantageous to 


himself shall not be rectiived, without 
receivmg at the same time hiS contempo- 
raneous assertion of a fact favourable to 
him, not merely as evidence that be had 
ma^ such assertion, hut admissible evi- 
dence of the matter thus alleged by him 
m his disdiarge It has been 

said that if there be no other evidence 
m the case, or none which is incoropah 
ble with the confession, it must be men 
as true, but the better opimon seems to 
be tha^ as m the case of all other evi- 
dence, the whole should be left to the 
jury, to say whether the facts asserted 
by the prisoner m bis favour be true" 

18 In this case the appellant’s state- 
ment m Ex. 6 on whicm rehance u 
placed to show that the appellant could 
not be guilty of the crime was found 
wholly unacceptable His version of 
Lai Mohan Sharmas commission of the 
mme, his being prevented from 

getting down from the tram at 

Jasidih, Lai Mohan apparently com 

mittmg the cnme *forcmg the appel- 

lant to be a witness to it and the latte/s 
version of the manner m which he re- 
ceived the 2 D)ury were unacceptable to 
the High Court and we see no reason 
to come to any different conclusion The 
other mcnnunating circumstances already 
tabulated, considered along with the ap- 
pellants stetement that he was ]K®sent 
in the compartment when the murder 
was committed, that be jumped from the 
tram near the n\er, that he gave a dif 
ferent version as to how he had received 
his injury, his statement that he had lost 
his way to the village Roshan being un- 
acceptable all point conclusively to his 
having committed the murder 

IT There is nothmg in the judgments 
of this Court to which reference was 
made which can help the appellant In 
Honumant v Stole of Madhya Pradesh 
1052 SCR 1091 =s (AIR 1952 SC MB) 
the facts were as follows On a com- 
plaint filed by Assistant Inspector 
General of Police, Anti-Corruption De- 
partment, two persons by name Naigund 
kar and Patel, were tried for Uie offence 
of canspaacy to secure a contract of 
Seom Distillery by forging the tender 
Ex. P-3A and for commission of the of 
fence of forgery of the tender and of 
another document Ex P.24. The special 
Magistrate convict^ boA the appellants 
On all the three charges The Sessions 
Judge quashed the convicbon of both 
the apTCllants under the first charge of 
cnininm conspiracy but maintamett the 
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convictions and sentences under S. 463, 
I. P. G. on the charges of forging Exs. 
P-3A and P-24. Bom the appellants 
went up in revision to the High Court 
but TOthout any success. Examining the 
> evidence in the appeal by special leave, 
this Court held that the peculiar fea- 
tures relied on by the courts below in 
Ex, P-3A should be eliminated from con- 
sideration and it was held that there 
were really no circumstances inconsis- 
tent with Ex. P-3A being a genuine 
document. In respect of the charge re- 
garding Ex.' P-24 the trial Magistrate 
and the Sessions Judge used the evidence 
of experts to arrive at the finding that 
the letter' Ex. P-24 was typed on article 
.A which had not reached Nagpur till the 
end of December 1946 and therefore the 
letter was antedated. The High Court 
although of the view that the evidence 
of the experts was inadmissible proceed- 
ed neverfteless to discuss it and place 
some reliance on it. The lower courts 
held that the evidence of experts was 
corroborated by the statements of the 
accused recorded under Section 342. In 
rejecting this conclusion it was observed 
by this Court: 

"If the evidence of the experts is eli- 
minated, there is no material for holding 
that Ex. P-^ was typed on article A. 
The trid Magistrate and the learned 
Sessions Judge used part of the state- 
ment of the accused for arriving at the 
conclusion that the letter not having 
been typed on article B must necessarily 
have been typed on article A. Such use 
of the statement of the accused was 
wholly unwarranted. It is setded law 
that an admission made by a person 
whether amounting to a confession or 
not cannot be split up and part of it 
used against him. An admission must 
be used either as a whole or not at all. 
If the statement of the accused is used 
as a whole, it completely demolishes the 
prosecution case and, if it is not used at 
all, then there remains no material on 
the record from which any inference 
could be draNvn that the letter was not 

\vritten on the date it bears we 

hold that there is no ewdence whatso- 
^ ever on the record to prove tliat this 
letter Ifc P-24 was antedated and that 
being so, the charge in respect of for- 
gery of this letter mso fails.” 

18. Learned counsel for the appellant 
sought to rely on the above statement 
of law in aid of his contention that the 
statement in Ex. 6 should either be taken 


as a whole or rejected altogether. In 
our view that was not the ratio deci- 
dendi in Hanumant’s case. As was 
pointed out by this Court vdth die eli- 
mination of the evidence of the experts 
there was no material for holding diat 
Ex. P.24 was typed on article A and 
consequently the only evidence on the 
subject being in the statement of the 
accused a part of it could not be relied 
on leaving apart the exculpatory part 

19. This is made more dear in ll:e 
next case which was cited by learned 
counsel. In Palvinder Kaur v. State of 
Punjab (1). 1953 SCR 94=(AIR 1952 SO 
354) the appellant was tried for offences 
under Sections 802 and 201, Indian 
Penal Code in connection with the charge 
of murder of her husband. She was 
convicted by the Sessions Judge under 
Section 302 but no verdict was record- 
ed regarding the charge under Sec. 201. 
On appeal, the High Court acquitted her 
of the charge of murder but convicted 
her under Section 201, I. P. C. With 
regard to this the High Court held that die 
most important piece of evidence in sup- 
port thereof was the confession made by 
the appehant which though retracted 
was corroborated on this point by inde- 
pendent evidence so as to establish tire 
charge. This Court held that there was 
no evidence to establish affirmatively 
that the death of the appellant's husband 
was caused by poisoning and tiiat being 
so the charge imder Section 201, I. P. C. 
also must fad. According to (his Court, 
the High Comt in reaching a contrary 
conclusion not only acted on suspicions 
and conjectures but on inadmissible ew- 
dence. With regard to the alleged con- 
fession of the appellant, it was held that 
the High Court not only was in error in 
treating the same as evidence in the 
case but was further in error in accept- 
ing a part of it after finding that (he 
rest of it was false. In that case, the 
evidence showed that the body of the 
appellant’s husband was > found in a 
trunk and discovered in a well and that 
the accused had talcen part in the dis- 
posal of the body but there was no evi- 
dence to show the cause of his death or 
the manner and circumstances in which 
it came about. Referring to the dedsion 
of Hanumant’s case, 1952 SCR 1091 = 
(AIR 1952 SC 343) (supra) it was reiterat- 
ed that the court cannot accept the in- 
culpatory part of a statement and reject 
the e.xculpator}' part. The Court also re- 
ferred to the observations of the Full 
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Bendi of the Allahabad High Court fn 
Emperor v Balmalcund ILR 52 All 1011 
r=(AIR 1931 All 1) (FB) and fully con- 
curred therem 

20 In the Allahabad case the ques- 
tion referred to the Full Bench was, 
whether the court could accept the incul- 
patory part of a confession which com- 
mended behef and reject the exculpatory 
part which was inherently incredible on 
reference to a large number of authori- 
ties cited the Full Bench observed that 
these authorities actually established no 
more than this that (a) where there is 
other evidence a porbon of the confes- 
sion may m the Ii^t of that evidence be 
rejected while actmg upon the remain- 
der wth the other evidence and (bl 
where there is no other evidence and 
the exculpatory element is not inherent- 
ly incrediole, the court cannot accept tba 
inculpatory element and reject the ex- 
culpatory element According to the Full 
Bench of the Allahabad HiA Court the 
two roles above staled had been apph 
ed dunng the last one hundred years and 
the Full Bench answered the reference 
by holding “where there is no other evi- 
dence to show affumahvely that any 
portion of the exculpatory element m the 
confession Is false the court must accept 
or reject the confession as a whole and 
cannot accept only the inculpatory ele- 
ment while rejectmg the exculpatory ele- 
ment as inherently incredible“. 

21 Relymg on the above statement 

of the law it was said by this &urt in 
Palvmder Eaur’s case, 1933 SCR 94 = 
(AIR 1952 SC 334) that no use could be 
made of her statement contained in the 
alleged confession to prove that the death 
of her husband was caused by poisoning 
ox* a# i restiJi- of sa off«K5? bwn 

committed and once this confession was 
excluded altogether, there remained no 
evidence for bolding that her busband 
bad died as a result of the admmistra- 
bon of potassium cyanide 

22. The last decision of this Court 
referred to by counsel, viz., Narain Singh 
V State of Punjab. (1963) 3 SCR 578= 
(19&4)(1) Cn LJ 730) does not add any- 
thmg which need be taken note of to 
the proposihons of law laid down In the 
ahovemenboned case 

£3. In diis case the cicolpatOTy part 
of &e statement m Ex. 6 fs not omy in- 
herently improbable but is contradicted 
by the other evidence. According to tbn 
statement, the injury whuh the appel- 


lant received was caused by the appel- 
lant’s attempt to catch hold of the band 
of Lai Mohan Sharma to prevent the at 
tack on the vicbm- This was contradict 
ed by the statement of the accused him- 
self under S 342 Cr P C to the effect 
that he had received the injury m a scuf 
fle with a herdsman The injury found 
on his body when he was examined by 
the doctor on 13th October 1^1 negabves 
both these versions Neither of these ver- 
sions accounts for the profuse bleeding 
which led to his washing his clothes and 
having a bath m the nver Patio, the 
amount of bleeding and the washing of 
the biood stains being so considerable 
as to attract the attenbon of Ram Kisbore 
Pandey, P W 17 and aslang him about 
the cause thereof The blce^g was not 
a Simple one as his dothes all got stain- 
ed with blood as also his boots, his ex- 
ercise book and his belt and shoes More 
than that the knife which was discovered 
on his fiersoD was found to have been 
stained with blood according to the re- 
port of the Chemical Exammer Accord- 
ing to the post mortem report this knife 
could have been the cause of the lojiMes 
on the vuctun In circumstances like 
these there being enough evidence to re- 
ject the exculpatory parloftbe statement 
of the appellant in ^ 6 the High Court 
had actw ngbdy in accepting the incul* 
patory part and pieong the same with 
the other evidence to come to the con- 
clusion that the appellant was the per- 
son responsible for tlie crime. 

24. The appeal therefore fails and the 
convicboD and sentence are upheld. 
CCM/DVC Appeal dismissed. 
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Income-tax Act (1961), Sections 251, 
235, 220 (6), 246 — Scope — AppcUate 
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1969 

Inteipretatioii of Statutes — Statute con- 
ferring power). 

An express grant of statutory power 
carries with it by necessary implication 
the authority to use all reasonable m^s 
, to make such grant effective. The 
^ powers which have been conferred by 
Section 254 on the Appellate Tribun^ 
with widest possible amplitude must 
carry with them by necessary imphca- 
tion all powers and duties incident and 
necessary to make the exercise ^ those 
powers fully effective. (Para 4) 

Section 255 (5) of the Art does 
power the Appellate Tribunal to rebate 
its own procedure, but it is very doubt- 
ful if the power of stay can be ^elt out 
from that provision. But the Appellate 
Tribunal must be held to have the power 
to grant stay as incidental or ancillary 
to its appeUate jurisdiction. P^’ 

ticularly so when Section 220 (6) deals 
expressly with a rituation when ^ 
peal is pending before the App^ate 
Assistant Commissioner, but the Art ^ 
silent in that behalf when m ^peal u 
pending before the AppeUate Tnbun^ 
men Section 254 confers appeUate 
jurisdiction, it impUedly grants the powCT 
of doing aU such acts, or employmg su^ 
means, as are essentiaUy necessary to its 
execution and that the statutory power 
carries with it the duty in proper cas« 
to make such orders for staying proceed- 
ing as wiU prevent ffie ^eal if suc^^ 
M from being rendered nugatory. 198o 
Ker LT 1055, Affirmed. Case 

The power of stay by ffie Tribunal is 
not likely to be exercised m a roi^ 
way or ^ a matter of course m view 
of the special nature of taxation and 
revenue laws. It will only be when a 
strong prima fade case is ™ade wt tba 
the tiibunal wiU consider whethCT to 
stay the recovery proceedmgs and on 
what conditions and the atay 
granted in most deserving and ^ app^ 
priate cases where the trftjunal ^ 

Bed that the entire Puipose o^e a^ 
peal WiU be frustrateti or rendered n^ 
tory by aUowing the rerovery 
in2 io continue during the of 

thi appeaL 

Cases Eeferrecb Chronological Paras 

(1963) AIR 1983 Ker 73 (V 50)= 

1962 Ker LJ 1133 (FB). 

das V. State Transport Appellate 

Tribunal 


(1962) 1962-46 ITR 1168 (Bom), 

Commr. of Income Tax, Bombay 
City V. Hazarimal Nagji and Co. 6 

(1958) AIR 1958 Bom 143 (V 45) = 
1957-31 ITR 844, New India 
Assurance Co. Ltd. v. Commr. 
of Income Tax, Excess Profits 
Bombay 6 

(1957) AIR 1957 Andh Pra 114 
(V 44)= 1956-30 ITR 252, Vatcha 
Sreeramamurthy v. Income Tax 
Officer Vizianagaram 6 

(1957) AIR 1957 Andh Pra 672 
(V 44) = 1956-29 ITR 222, 

P. Narayana Rao v. Commr. of 
Income Tax, Hyderabad 6 

(1957) AIR 1957 Ker 142 (V 44) = 

19^ Ker LT 516, Themmala- 
pmam Bus Transport Ltd. v. 

Regional Transport Officer, Mala- 
bar 6 

(1956) 1956-2 Mad LJ (SN) 12, 
Swaranambikar Motor Service v. 
Wahita Motor Service 5 

(1955) 1955-6 STC 670 (Nag), Bur- 
hanpur Tapti Mills Ltd. v. Board 
of Revenue Madhya Pradesh 5 

(1879) 4 QBD 212, Ex parte, Martin 4 
(1879) 12 Ch D 438 = 41 LT 173, 

PoUni V. Gray 6 

Mr. D. Naisaraju, Senior Advocate 
(M/s. S. A. L. Nar^ana Rao, R. N. 
Sachthey and B. D. Sharma, Advocates, 
with him), for AppeUant 
The foUowing Judgment of the Court 
was delivered by 

GROVER, J.: The short but important 
question which is involved in ^this ap- 
peal by special leave from a judgment 
of the Kerala High Court is whether the 
AppeUate Income-tax Tribunal has the 
power, under the relevant provisions of 
the Income-tax Act, 1961. (hereinafter 
caUed - the Act) to stay the re- 
covery of the realization of the penalty 
imposed by the departmental authoriti^ 
on an assessee during the pendency of 
an appeal before it 

2. The assessee, who is the respon- 
dent was imposed penalties in the smn 
of Rs. 18,000, 1,700 and 14,000 respec- 
tively in respect of the assessment years 
1934-55, 1960-61 and 1961-62. 
penalties were imposed under S. 271(l)tc; 
read with Section 274 (2) of the Art for 
concealment of particular income 
furnishing inaccurate particulars. The 
assessee preferred appeals to the fcconie 
tnr AppeUate Tribunal and made M 
interim prayer for stay of coUection of 
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the penalties imposed The tribunal de- 
clined to order any stay holding ttiat it 
had no power to grant such a prayer 
The assessee then moved the High Court 
under Article 228 of the Constitubon 
The High Court held that the Tribunal 
had the power to stay the proceedings 
as also the collecbon of the jienalbes 
pending the appeal since that power was 
mcidental and ancfllaty to its appellate 
junsdicbon The Triounal was conse- 
quently directed to dispose of the stay 
apphcabon m accordance with law 

S The relevant provisions of the Act 
may be first nobc^ Secbon 158 pro- 
vides that when any tax, interest, penalty, 
fm* or any other sum is payable m con 
sequence of any order passed under the 
Act, the Income tax Officer shall servo 
upon the assessee a notice of demand lo 
the prescnbed form spedfymg the sum 
so payable Under Secbon 220 (1) any 
amount specified m the nohce of demand 
under Secbon 156 has to be paid wilhm 
^ days of the service of the nobce or 
withm such lesser penod as mav be 
specified under the proviso to sub sec- 
bon (1) If the amount is not paid with- 
in the penod limited or extended (the 
assessee can ask for an extension) the 
assessee shall be deemed to be in de 
fault Sub secbon (6) of Secbon 220 
provides that where an assessee bas pre 
seated an appeal under Secbon 248 the 
Income-tax Officer may, in his discre 
bon and subject to sudi condibons as 
he may think fit, beat ^e assessee as 
cot being m default so long as the ap- 
peal remains pending Secbon 221 pro 
vides for the imposition of penalty u^en 
the assessee is m default Seefaons 5^2 
to 224 relate to die issuance of a certi 
ficate to the Tax Recovery Officer Under 
Secbon 225 the Income tax Officer can 
order stay of proceedings, even after flie 
certificate has been issued to the Tax 
Recovery Officer It may bo menbon- 
ed diat die last four seebons in terms 
relate to recovery of tax, but by virtue 
of Secbon 229 any penity imposed is 
also recoverable m the same manner 
Secbon 246 to which reference has been 
made m Secbon 220 (6) gives the app^- 
able orders against which an assessee 
may appeal to the Appellate Assistant 
Commissioner Appeals to the Tribunal 
are dealt with by Sections 252 to 255 
Secbon 252 provides merely for consti- 
tubon of die tribunal Section 253 says 
that any assessee aggrieved by die orders 
set out m Clauses (a), (b) and (c) of sub- 


secbon (1) may appeal to the tribimaL 
The Commissioner is also enbtled to 
direct die Income Tax Officer to file an 
appeal against die order of an Appellate 
Assistant Commissioner made under Seo 
tion 250 Secbon 254 specifies the orders 
which the bibunal can make Sub sec- 
bon (1) which IS matenal may be repro- 
duced below — 

“254 Orders of Appellate Tribunals 
(1) The Appellate Timimal may, after 
giving both tbe parbes to the appeal an 
opMrtumty of being heard, pass such 
orders thereon as it thinVc Rt" 

Section 255 gives the procedure of the 
Appellate TnbunaL Sub sections and 
(6) of this secbon need alone be nobced 

“255(1) 

(2) 


(5) Subject to the provisions of this 
Act, the Appellate Tribunal shall have 
power to regulate its own procedure and 
the procedure of Benches thereof in all 
matters ansmg out of the exercise of ib 
powen or of the discharge of its func- 
bons, indudmz the places at which the 
Bendies shall hold tneir sittings 

(6) The Appellate Tribunal shall for 
the purpose of dischamng its functions 
have all the powers which are vested in 
the Income tax aulhonbes referred to 
in Section 131, and any proceeding be 
fore the Appellate Tnbimal shaU be 
deemed to be a judicial proceeding with 
in the meamng of Seebons 193 and 228 
and for the purpose of Secbon 196 of the 
Indian Penal Code (XLV of I860) and 
the Appellate Tribunal shall be deemed 
to be a avil court for all the purposes 
of Secbon 195 and Chapter XXXV of tbs 
Code of Crimmal Procedure, 1893 (V of 
1698)“ 

Secbon 131 may at this stage be referred 
to It gives to the Income-tax Officer 
the Appellate Assistant Commissioner 
and the Commissioner the same pow^ 
as are vested in the court under the 
Code of Civil Procedure when trying a 
suit In respect of the matters specified 
in the secbon But these powers relate 
to discovery and inspechon enfor^g . 
the attendance of wjtoesses compellmg 
pioducbOD of books of account etc. issu 
ing commissions and allied matters 

4 There can be no manner of doubt 
that by the provisions of the Act or the 
Income-tax Appellate Tribunal Rules 1963 
powers have not been expressly confer 
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AIR 1969 U. S. S. C. 1 (V 56 C 1). 

(1968-20 L Ed. 2d 716)® 
BRENNAN J. 

Green v. Sdiool Board of New Kent 
County. 

t(A) Conslitulion of India, Article 14 — 
Conslitufion of America, 14th Amendment — 
Racial discrimination in schools Supreme 
Court rulings against discrimination ■ — Im- 
plementation by schools — Transition to 
radally non-discriminatory system — Duty 
of Courts. 

Constitutional rights of Negro children re- 
quire school ofiBcials to bear the burden of 
establishing that additional time to carry out 
the ruling of the Supreme Court against 
racial discrimination, in an effective manner 
is necessarj' in the public interest and is con- 
sistent -with good faith compliance at earliest 
practicable time. The fedeim district Courts, 
in their review of particular situations inust 
consider problems related to administration, 
arising from the physic^ condition of the 
school plant, the school transportation ^’s- 
tem, personnel, revision of school districts 
and attendance areas into compact units to 
achieve a system of determining admission 
to the public schools on a non-iacial basis, 
and revision of local laws and regulations 
which may be necessary in solving the fore- 
going problems. They will also consider the 
adequacy of any plans the defendants may 
propose to meet these problems and_ to effec- 
tuate a transition to a racially non-discrimina- 
tory school s>’stem. Case law Ref. (Para 6) 
t(B) Constitution of India, Article 14 — 
Constitution of America, 14th Amendment 

BM/BM/AS2G/69 

“Reproduced from (1968) 20 L Ed. 2d 716 
with the Idind permission of the publishers, 
f Reference is given to a parallel Indian pro- 
vision for die convenience of Indian 
Lawyers. 
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— - Racial discrimination in school — Duty 
of court to consider adequacy of adoption 
of system to achieve non-discrimination. 

In determining whether the adoption by a 
school board wmch was operating an un- 
constitutional racially segregated school 
system, of a system known as a “freedom of 
choice” plan, which allowed a student to 
choose his own pubh'c school, is adequate 
to be constitutional, the question to be con- 
sidered is whether the Board has achie%'ed 
the “racially non-discriminatory school sj’s- 
tem”, which must be effectuated in order to 
remedy the established unconstitutional de- 
ficiencies of its segregated system, and not 
whether the 14th Amendment is to be inter- 
preted as imiversaUy requiring compulsory 
integration so as to require invalidafion of 
the "freedom of choice” plan. 

(Para 7) 

The obligation of the federal district 
courts is to assess the effectiveness of a pro- 
posed plan in achieving desegregation. There 
is obviously no one plan that'will do the job 
in every' case. The matter must be assessed 
in light of the circumstances present and the 
options available in each instance. It is in- 
cumbent upon the school board to estabh'sh 
that its proposed plan promises meaningful 
and immediate progress toward disestablkh- 
ing segregation. It is incumbent upon the 
diririct court to weigh that claim in liglit of 
the facts at hand and in h’glit of any rdter- 
natives which may be shown as feasible and 
more promising in their effectiveness. T^ere 
the court finds the board to be acting in good 
faith and the proposed plan to have real 
prospects for dismantling the state-impost 
dual system “at the earliest practicable date”, 
then tiie plan may be said to provide effec- 
tive relief. Of course, where other, more 
promising courses of action are open to the 
board, mat may indicate a lack of good 
faith, and at the least it places 'a heavy bur- 
den upon the board to explain its prefer- 
ence for an apparently less effective method- 
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Aforeover, whatever plan is adopted will re- 
ouire evaluation in ^rachce and the court 
should retam junsdlction unhl jt is clear that 
state-unposed segregation has been co^ 
pletely removed (Para 

Without bolding that “freedom of choice 
can have no place in such a plan or that a 
“freedom of choice" plan niignt of Itself be 
tmconstilutional. m desegre^tiog a dual 
syst«n a plan utilising freedom of choice is 
not an end in Itself Freedom of choice. Is 
not a sacred talisman it is only a means to 
a constitutionally required end •»— the aboU* 
Won of the system of segtet^on and its 
effects If the means prove rfertive It Is 
acceptable but If it fails to undo segregation 
other means must be used to achieve this 
end. The school officials have the eootfnn- 
ing duty to take whatever action mav be 
necessary to create a umtary, non-racfal sys- 
tem. Cwe law fief (Para 10) 

Although the general experience tmder 
“freedom of choice" to date has been such 
as to Ind cate its ineffectiveness as a tool of 
dese^egation. there may well be instances In 
which It can serve as an effective device. 
On the other hand, if there are reasorubly 
available other ways such for illustration as 
zoning, promising speedier and more effeo- 
^e conversion to a noitary non racial 
school system “freedom of choice* most be 
held unacceptable (Para 11) 

Tlie School Board's “freedotn of choice* 
plan in the instant case could not be accept* 
ed as a sufficient step to effectuate a trai^ 
Ooa to a unitary system. In three years of 
operation not a single white child has chosen 
to attend the school although IIS Nepn 
children enrolled in the schmL In other 
words the school system remains a dual 
system The Board must be required to 
formulate a i>ew plan and. in light of other 
courses which appear open to the Boaid. 
such as zoning, fashion steps which protnlso 
realistically to convert promptly to a system 
without a white school and a Negro school 
but just schools. (Para 

HQ CottstUudna of India, Ait. 14 — 0)03- 
tifution of Amencfl. 14th Amendment — 
Racial discnminabon in Kbools ^ Directfo n 
In Supreme Court rulings — Effect ^ Doty 
of school board operabng ducnnunatory sys- 
tems — Duty of court to give effect to de- 
cree of Supreme Court. 


In their rulings against radaBy dlscrimfoa- 
toiy system in schools, the Supreme Comt 
gave a call for the dismantling of well en- 
trenched dual systems tempered an aware- 
ness that complex and mulbiaceted problems 
would anse which would require bme and 
BexibD ty lor a successhil resolution School 
beards then operating state-compelled dual 
system were nevertheless clearly charged 
with the affirmabve duty to take whatever 
steps might be necessary to convert to a 
nnitaiy system in which racial disciimlna- 
tion would be eliminated root and branch. 
Case law Eef. (Para 7} 


The court has not merely the power bnl 
the duty to render a decree which will so &r 
as possible eLmioate the discrimmatoiy 
effects of the past as well as bar hke du- 
criminaHons in the future (Foot Note 4) 
f(D) Consbtufaon of India, Art 14 —Cool 
btubon of America, l4tb Amendment >- 
RaaaDy discmninatory sy s tem in schools — 
Supreme Court declaring them tmeonstito- 
bonal ^ Delay of ten ye ar s m adopbon 
coQ-discnmiaatory system •— Effecb 

lo determining whether School Board met 
that command of the Supreme Court to the 
school boanls to switch over to non-disoi- 
minatory system, by a^pbng its “freedom 
of choice" plan It is relevant to consider 
that this Ei^ step did not come until sonifl 
11 years after the Supreme Court bad do- 
dded that a racially segregated school sys- 
tem violated the 14th Amendment end 
10 years after the Supreme C^urt had direct- 
ed the makmg of a prompt and reosonahfs 
start towards adopbon of a racially noo-dis- 
cnminalory school system Such deliberata 
perpetration of the unconstitubonal system 
can only have compound^ the barm or sudi 
a system. (Para 6] 


Such debys are no longer tolerable^ for 
the governing consUhihonal principles M 
longer bear the imprint of newly eouadated 
do^ne Aforeovei^ a plan that at this bta 
date falls to provide meaningful assorantf 
of prompt aod effective dLsestablishment td 
a dual r)9tenj Is also intolerable. The bur- 
den OD a school board t^ay is to come fix 
ward with a plan that promises reahst ieally 
to work and promises realistically to wore 
DOW (Para 6) 

Cases Beferre d i ChnmolD^eal Paras 
(1968) 20 L Ed 2d 732. Raney r 
Board of Education * 

(1966) 880 US lOOS ^ 10 L Ed 2d 
598 = 88 S Q 565 * 

(1987) 380 F 2d 385 United States 
V Jefferson County Board of Muca- 
Hon 4, 10 

(1965) 5S2 US 193 » 15 1. Ed 2d 

265 — 86 S Ct 358 Eogers v Paul 0 
(1965) 382 US 103 15 L Ed 2d 

187 « 88 S Ct 224, Bradley v „ . 
School Board 7> B 

0964) 577 US 218 = 12 L Ed 2d 
256 = 84 S Ct 1226, Griffm V 
County School Board B 

a964) 377 US 263 = 12 L Ed 2d 
288 = 84 S a 1235, Calhoun v* 
Latimer 6 

(1963) 373 US 528 = 10 L Ed 2d 
529 =s 83 S Q 1314, Ct Watson r. ^ 

City of Memphis 7» * 

(1963) 373 US 683 = 10 L Ed 2d 
632 = 83 S Cl 1405, Goss v Board 
of Education ■ 

(1959) 170 F Supp S3l (DC ED Va 
1959) James v Almorc ■ 
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(1955) 849 US 294 = 99 L Ed 1083 = 

75 S Ct 753. Brown (II) v. Board 1, 6 
ipL954) 347 US 483 = 98 L Ed 873 = 

74 S Ct 686 = 38 ALR 2d 1180, 
Brown (1) v. Board 8 

"889 F 2d 178, Kemp v. Beasley 10 

882 F 2d 326, Bowman v. County 
School Board of Charles Gty 
County 4, 10 

872 F 2d 836, United States v, 

Jefferson County Board of Education 4 

Samuel Tucker argued cause, for Peti- 
tioners; Frederick T. Gray ar^ed cause for 
respondents; Louis F. Clainorae argued 
cause for United States as amicus curiae, by 
special leave of Court. 

OPINION OF THE COURT 

Mr. JUSTICE BRENNAN delivered the 
(opinion of the Court. 

The question for decision is whether, 
under all the circumstances herCj^ respondent 
School Boards adaption of a “freedom-of- 
choice” plan which allows a pupil to choose 
his own public school constitutes adequate 
compliance with the Boards responsibility 
“to achieve a system of determining admis- 
sion to the public schools on a non-racial 
basis ” Brown (II) v. Board of Edu- 

cation, (1955) 349 US 294, 300-301, = 99 
L Ed 1083. 1106 = 75 S Ct 753. 

2. Petitioners brought this action fn 
March 1965 seeWng injunctive relief against 
respondent’s continued maintenance of an 
alleged -racially segregated school sj'stem. 
New Kent County is a rural county in Ex- 
tern Virginia. About one-half of itsjpopula- 
tion of some 4,500 are Negroes. There is 
no residential segregation in the county; 
persons of both races reside throughout. The 
school system has otdy two schools, the New 
Kent school on the east side of the county 
and the George W. Watkins school on the 
west side. In a memorandum filed (on) May 
17, 1966. the District Court found that the 
“school system serves approximately 1,300 
pupils, of which 740 are Negro and 550 are 
white. Tlie School Board aerates one 
white combined elementary and high school 
fNew Kent], and one Ne^ combined ele- 
mentary and high school TGeorge W. Wat 
Jdns]. There are no attendance zones. Each 
school serves the entire county.” 

The record indicates that 21 school buses — 11 
serving the Watkins school and 10 serving 
the New Kent school — travel overlapping 
routes throu^out the county to transport 
pupils to and from the two schools, 

8. The segregated system was initially 
established and maintained under the com- 
pulsion of Virginia constitutional and statu- 
tory provisions mandating racial segregation 
far public eduemtion, Va Const, Art. IX, S. 140 


(1902); Va Code S. 22-221 (1950). These 
provisions were held to violate the Fede/al 
Constitution in Davis v. County School 
Board of Prince Edward County, decided 
with Brown (1) v. Board of Education, (1954) 
347 US 483, 487 = 98 L Ed 873, 877 = 
74 S Ct 686 = 38 ALR 2d 1180. The 
respondent School Board continued the se- 
gregated operation of the system after the 
Brown decisions, presumably on the autho- 
rity of several statutes enacted by Virginia 
in resistance to those decisions. Some of 
these statutes were held to be unconstitu- 
tional on their face or as applied.(l) One 
statute, the Pupil Placement Act, Va Code 
S. 22-232.1 et seq. (1964), not repealed un- 
til 1966, divested local boards of authority 
to assign children to particular schools and 
placed that authority in a State Pupil Place- 
ment Board. Under that Act chilclren were 
each year automatically reassigned to the 
school previously attended unless upon their 
application the State Board assigneif them to 
another school; students seeldng enroUment 
for the first time were also assigned at the 
discretion of the State Board. To Septem- 
ber, 1964, no Negro pupil had applied for 
admission to the New Kent school under this 
statute and no white pupil had applied for 
admission to the Watkins school, 

4. The School Board initially sought dis- 
missal of this suit on the ground that peti- 
tioners had failed to apply to the State Board 
for assignment to New Kent school. How- 
ever, oh August 2, 1965, five months after 
the suit was brought, reroondent School 
Board, in order to remain eligible for federal 
financial aid, adopted a “freedom-of-cboice" 
plan for desegregating the schools.(2) Un- 

1. E. g., Griffin v. County School Board 
of Prince Edward County, 377 US 218, 12 
L Ed 2d 256, 84 S Ct 1226; Green v. School 
Board of City of Roanoke, 304 F 2d 118 
(CA 4th Cir 1962); Adkins v. School Board 
of Citv of Ne\%port News, 148 F Supp 430 
(DC ED Va), aff’d, 246 F 2d 325 (CA 4th 
Cir 1957); James v. Almond, 170 F Supp 
331 (DC ED Va 1959); Harrison v. Day, 
200 Va 439, 106 SE 2d 636 (1959), 

2. Congress, conceroed with the lack ol 
progress in school desegregab'on, included 
provisions in the Civil Rights Act of 1964 

"to deal with the problem through various 
agencies of the Federal Government. 42 
use Ss. 2000c et seq., 2000d et seq., 2000h- 
2. In Title VI Congress declared ttmt 

"No person in the United States shalL 
on the ground of race, cxilor, or national 
origin, be excluded from participation in, 
be denied the benefits of, or he subjected 
to discrimination under program or 
activity receiving Federal finaneJm assist- 
ant." 42 use §. 2000d. 

7116 Department of Health, Education, and 
Weihue i^ed regulations tvering racial 
discsimination in federally aided school sys- 
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der that plan, each pu^ may ^ 


<hooso between the New Kent and WatJons 
schools and, except for the first and ei^th 
grades, pupils not making a choice are os* 
signed to the school previously attended, first 
and ei^th grade pupils must aflirmatively 
choose a school. After the plan was filed the 
Distnct Court denied pebtioner’s prayer for 
an injuncbon and granted respondent leave 
to submit an amendment to the plan with 
respect to emplojment and assignment of 
teachers and slau on a racially non-discrf* 
minatory basis The amendment was duly 
filed and on June 2^ 1960, the Distnrt 
Court approve the ‘‘freedom-of-cholce" 

E lan as so amended The Court of Appeals 
ir the Fourth Circuit, en banc, C82 F2d 
326, S38 (3) affirmed the Distnet Court's ap- 
proval of me "freedom-of-choice'* provisions 
of the plan but remanded the case to the Dis* 
tnct C^urt for entry of an order regarding 
faculty ‘‘which Is much more specific and 
more comprehensive” and which would In* 
corporate in addibon to a "wlnlmal, objeo- 
bve time table" some of the faculty provi 
sions of the decree entered by the Court of 
Appeals for the fifth Circuit in United States 
V Jefferson County Board of Education 372 
F2d 836 afTd en Unc. (1907) 380 F2d 883 
Judges SobeToff and Winters concurred wth 
the remand on the teacher Issue but oth^ 
wise disagreed espressinc the view "that the 
Distnct Court should w directed 
also to set up procedures for pertodic^y 
evalaabng the ^echveness of the [Board sj 
freedom of choice’ [planj m the ehminabon 
of other features of a segregated school sys- 
tem" SS2 F2d 328 at 300 Wo granted 
cet b orari, (1963) SS9 US 1003 = 19 L Ed 
2d 59S » 88 S Ct 665 


5 The pattern of separate *Vhite" and 
*?fegro schools in the New County schod 
system established under compulsion of state 
laws Is precisely the pattern of segregabon 
to which Brown I and Brown n were parb- 
cularly addressed, and which Brown I do* 
clared unconsbtubonally denied Negro school 
children equal proteebon of the laws Racial 
idenbficabOQ or the system's schools was 
complete, extending not Just to the compos! 
bon of student bodies at the two schools but 
to every facet of school operabons — faculty, 
stafh transportaboa, extra-eurncukr acfavihef 
and facihbes In short, the Stat^ acbng 
tbnnigli the local school board and school 
offidals, organized and operated a dual sys* 
tem, part ‘white" and p^ "Negro" 


terns, as directed by 42 USC S 2000d 1, and 
in a statement of policies, or "guideimes,” 
the Depaitmenl’s Office of Education esta 
billed standards according to which school 
systems In the process of desegregabon can 
remam qualifiea for federal funds 45 CFH 
Ss 801-8013 181118176 (1967) "Free- 
dom-o£-choice" plans axe among those con- 
sidered accepfabte, so long as In operation 
such a plan proves effecbve 45 CFH S 
181.54 'rho regulabons provide that a 
school system "subject to a final order of a 
court of the TJmttd States for the desegre* 
gabon of snch school system" with 

winch the system agrees to comply is deem- 
^ to be m comp liance with the stahite and 
regulabons 45 CFR S 80 4(c) See also 
43 era S 181 8 See generally Dunn, Title 
VL the Guidelines and School Desegregabon 
in the South, 53 Va L Rev 42 (1987) Nofev 
53 Geo LJ 825 (1968) Comment, 77 Yale 
LJ 321 (1967) 

3 This case was decided per curiam on 
the basis of the opinion m Bowman v 
County School Board of Charles City County, 
882 F 2d 326, decided the some day Cer- 
boian has not been sou^t for the Bowman 
case itself. 


0 It was such dual systems that 14 years 
ago Brown I, held unconstitubonal and a year 
later Brown II held must be abolished 
school boards operating such school systems 
were requu-ed Ity Brown II “to effectuate a 
transibon to a racially non-discnzninatory 
sdiool system" (195^ 349 US 294at301a 
99 L Ea 1083 at 1106 It u of course true 
that for the f/me immediately alter Brown H 
the concern was with making an Imbd break 
to a long^tablished pattern of excluding 
Negro children from schools attended by 
children. The principal focus was on 
obtami&g for those Negro children courageous 
enough to break with tr^bon a place m tte 
white schoob See, e g.. Cooper v Aaron, 
0058) 358 US 1 * 3 L Ed 2d 5 = 78 S 
Ct 1401 Under Brown n that unmediata 
goal was only the first step, however The 
transibon to a unitary, non racial system of 
public educabon was and Is the ultimate end 
to be brought about, it was berause of the 
"complexibes artsing from the transibon to 
a system of ^blic education freed of racial 
dismimmaboti that we provided for “all de- 
liberate speed" to the Implementation of the 
principles of Brown I 849 US 294 at 299- 
801 =» 99 L Ed 1083 at 1103, 1108 Thus 
wo recomized the task would necessarily In- 
volve solubon of "varied local school pro- 
blems " Id. 349 US 294 at 299 = 99 L Ed 
1083 at 1105 In referring to the "personal 
interest of the plambffs in admtaion to pub* 
be schools as soon as practicable on a non* 
discnminatory basis," we also noted that 

3 tJo effectuate this interest may call for 
iminabcm of a variety of obstacles to mak 
fag the transibon ” Id., 349 US 

294 at 300 = 99 L Ed 1083 at 1108 Yet 
we emphasized that the cxmsUtutional ri^ts 
of Negro children required school officials 
to the burden of establishing that 

additional bme to carry out the ruling in en 
effective manner “is necessary m the pubhc 
interest and is consistent with good faith 
comphance at the earliest practicable date 
Ibid. We charged the district courts^ to 
their review of particular situations to con- 
sider problems related to administrafiom 
arising from the physical condition of the 
school plant, the school transportabon sys* 
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tem, personnel, revision of school districts 
and attendance areas into compact units to 
achieve a system of detennining admission 
to the public schools on a non-racial basis 
and revision of local laws and relations 
which may be necessary in solving the fore- 
going problems. They will also consider the 
adequacy of any plans the defendants may 
propose to meet these problems and to 
effectuate a transition to a racially nondiscri- 
minatory school system.” Id., 349 US 294 
at 300-301 = 99 L Ed 1083 at 1106. 


7. It is against this background that 13 
years after Brown 11 commanded the aboli- 
tion of dual systems we must measure the 
effectiveness of respondent School Boards 
“freedom-of-choice” plan to achieve that end. 
The School Board contends that it has fully 
discharged its obligation by adopting a plan 
by which every student, regardless of race, 
may “freely” choose the school he will attend. 
The Board attempts to cast the issue in its 
broadest form by arguing that its "freedom- 
of-choice” plan may be faulted only by 
reading the Fourteenth Amendment as uni- 
versally requiring “compulsory integration,” 
a reading it insists the wording of the 
Amendment will not support. But that argu- 
ment ignores the thrust of Brown II. In the 
li^t of the command of that case, what 
is involved here is the question whether the 
Board has achieved the "racially nondiscri- 
minatory school system.” Brown U held must 
be effectuated in order to remedy the es- 
tablished unconstitutional deficiencies of its 
segregated si'stem. In the context of the 
state-imposed segregated pattern of long 
standing, the fact that in 1965 the Board 
opened the doors of the former "white” 
school to Negro cliildren and of the "Negro 
school to “white” children merely begins, 
not ends, our inquiry whether the Board has 
taken steps adequate to abolish its dual, 
segregated system. Brown II was a call for 
the dismanUing of well-entrenched dual sys- 
tems tempered by an a^vare^ess that complex 
and multmrceted problems would arise which 
would require time and flexibility for a suc- 
cessful resolution. School boards such 
the respondent then operating sfate-compel- 
led dual systems were nwertheless clearly 
charged vsnth the affirmative duty to take 
whatever steps might be necessary to con- 
vert to a unitary system in which racial di^ 
crimination would be eliminated root snd 
branch. See 358 US 1 at 7 = 3i Ed 2d o 
at 10 (supra), Bradley v. School Board, 
?1965) m US 103 = 15 L Ed 2d 187 = 88 
S Ct 224; cf. Watson v. Citj' of hlemplus, 
(1963) 373 US 526 = 10 L Ed 2d 529 = 
83 S Ct 1314. The consfitufional rights of 
Negro school children articulated in Brown 
I permit no less than this; and it was to 
this end that Brovm IT commanded school 
boards to bend their efforts .(4) 

4. “We bear in mind that the court has 
not merely the power but the duty to render 


8. In determining whether respondent 
School Board met that command by adopt- 
ing its “freedom-of-choice” plan, it is relevant 
that this first step did not come imtil some 
11 years after Bro%vn I was decided and 
10 years after Brown II directed the making 
of a “prompt and reasonable start.” This 
deliberate perpetuation of the unconstitution- 
al dual system can only have compounded 
the harm of such a system. Such delays 
are no loner tolerable, for “the governing 
constitutional principles no longer bear the 
imprint of newly enunciated doctrine.” 373 
US 526 at 529 = 10 L Ed 2d 529 at 533; 
see 382 US 103 = 15 L Ed 2d 187 supra; 
Rogers v. Paul, (196^ 382 US 198 = 15 
L Ed 2d 265 = 86 S Ct 358. Moreover, 
a plan that at this late date fails to provide 
meaningful assurance of prompt and effec- 
tive disestablishment of a dual system is also 
intolerable. “The time for mere 'deliberate 
speed’ has run out,” Griffin v. County School 
Board, (1964) 377 US 218, 234 = 12 L Ed 
2d 256, 267 = 84 S Ct 1226; "the context 
in which we must interpret and apply this 
language [of Brown II] to plans for desegre- 
gation has been significantly altered.” Goss 
V, Board of EducaHon, (1963) 373 US 683, 
689 = 10 L Ed 2d 632, 636 = 83 S a 
1405. See Calhoun v. Latimer, (1964) 377 
US _263 = 12 L Ed 2d 288 = 84 S Ct 
1235. The bmden on a school board today 
is to come foivvard with a plan that promises 
realistically to work, and promises realisti- 
cally to work now. 

9. The obh'gation of the district courts, 
as it always has been, is to assess the ef- 
fectiveness of a proposed plan in adumung 
desegregation. There is no universal answer 
to complex problems of desegregation; there 
is obviously no one plan that \vill do the 
job in every case. The matter mtrst be asses- 
sed in h’ght of the circunrstances present and 
the options available in each instoce. It is 
incumbent upon the school board to estabh'sh 
that its proposed plan promises meam'ngfnl 
and immediate progress towards disestablish- 
ing state-imposra segregation. It is incum- 
bent upon the district court to weigh that 
claim in L'ght of the facts at hand and in 
light of any alternatives which may be 
shown as feasible and more promising in 
their effectiveness. Where the court finds 

a decree which wiH so far as possible eli- 
minate the discriminatory effects of the p-st 
as well as bar like discriminations in '’’e 
future.” Louisiana v. United States, 3 >0 US 
145, 154, 13 L Ed 2d 709, 715, 85 S Ct £17. 
Compare the remedies discussed in, e. g., 
NLRB V. Newport News Shipbuilding and 
Drj' Dock Co., 308 US 241, 84 L Ed 219, 
60 S Ct 203; United States v. Crescent 
Amusement Co,, 323 US 173, 89 L Ed 160, 
65 S Ct 254; Standard Oil Co. v. United 
States, 221 US 1, 55 L Ed 619, 31 S Ct 
502, 84 LRA NS 834. See also Griffin v. 
County School Board, 877 US 218, 232-234, 
12 L Ed 2d 256, 265-267, 84 S Ct 1226. 
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the board to be acting in good faith and 
the proposed plan to have prospects for 
dismaatling the state-imposed duai system 
‘at the earliest pracbcable date” then the 
plan may be said to provide effective relief 
Of course, where other, more promising 
courses of action are open to the board, that 
may indicate a lack of good faith, and at 
the least jt places a beaw burden upon the 
board to ei^lain its preference for an ap- 
parently less effective method Moreover, 
whatever plan is adopted will reouire evalua- 
bon m pracbce. and the court should retain 
[unsdicbon until it is clear that state-imposed 
segregation has been completely removed. 
See No 803 Itaney v Board of Education. 

US (1968) 20LEd2d 732 = 88Sa 
, at p •— 

10 Wo do not hold that “freedom of 
cdtoice” can have no place in such a plan. 
We do not hold that a “freedom-of-cbotce“ 
plan might of itself bo unconsblutiOnal al- 
though that anpiment has been urged upon 
os. Bather aU we decide today Is that in 
desegregating a dual system a plan utthsing 
"freedom of choice" is not an end in ttselT 
As Judge Sobeloff has put (L, 

“Treedom of choice* Is not a sacred tails- 
man it is only o means to a eonsbtutiooaOy 
reQujred end — The abolibon of the system 
of segrecabon and Its effects If (be means 

K ’o mfecbve, it is acceptable, but If it 
to undo segregation other means must 
be used to achieve this end The sdiool 
officii have the cooboumg duty to take 
whatever acbon may be necessary to create 
a unitary non racial system “ 382 F2d 
828 333 (CA 4lh Cu 1907) (coocumng opi 
nion) Accord, Kemp v Beasiev 389 Fot 
178 (CA 8th Or 1968) 380 F2d 385 (supra) 
11 Althou{^ the general openence under 
"freedom of choice" to date dJls been such 
as to indicate its iaeffectrveDess as a tool of 
d^egrecaboo,(5) there may well be instances 
5 The views of the Uiuted States Com- 
mission on Civil Bights, which we neither 
adopt nor refuse to adopt, are as fclh^r- 
"Freedom of choice plans which have 
tended to perpetuate racially identiRable 
schools in the noutbem and border Stales 
require ^finnabvo actum bv both Negro 
ana while parents and pupils before such 
disestablishment can be achieved. There 
ere a number of factors which have prevent 
ed such affirmative acbon by substantial 
jmmbOT of parents and pupils of both races 
“(a) Fear of relaliabon and bostil ty from 
the while community conbnue to deter xnaw 
Negro families from choosing formerly all 
white scboob, 

"(b) Dump the past school year [1966- 
19^ as In the previous year, in some areas 
of the South. Ne^ fauces with chOdren 
attending previoudy all white schools imder 
Er« choice plans were targets of violence, 
threats of violence and economic reprisals 
by white persons Negro childr en were 


fn which It can serve as an eBecbve device 
^Vhe^e it offers real promise of adding a 
desegregatKTO program to effcctoate conver- 
Sion of a state-imposed dual system to a uni- 
taiy non racial system there ought be no 
objecbon to allowmg such a device to prove 
its^ to operatioa On the other hazid, if 
(here are reasonably available other ways 
such for illustrabon as zoning, promising 
speedier and more effective conversion to a 
QOitary ooo-racial school system, “freedom 
of choice" must bo held unacceptable 

12. The New Kent School Board's "free- 
dom-of-choice" plan cannot bo accepted as 
a aufficieDt step to “effectuate a transition" 
to a unitary system In three veais of ope- 
ration not a single white child nas (diosen toj 
attend Watkins school and although llSj 
Negro children enrolled in New Kent mhooll 
in 1967 (up from 35 m 1965 and 111 in' 
1966) 85% of the Negro ctildren fn the 
system sbl! attend the all-Negro Watkins 
school In other words; (he sdool system 
Ttmaiis a dual system Rather than further 
the dismantling of the dual system the plan 
has operated simply to burden children and 
their parents with a responsibility which 
Bitiwn 11 placed squarely on the School 
Board. The Board must m required to for 
ciulate a new plan and in light of Other 
courses which ^pear open to the Board, 
such as gontog fo) fashion steps which pro- 

subjected to harassment by while classmates 
Dotwtlistandmg conscienhous efforts by many 
teachers and pnoopab to prevent such Bus- 
conduct 

"(c) During the past school year In some 
areas of the Soiitn pubbc ofr oals Impro- 
perly innueneed Negro tamil es to keep Irieir 
children in Negro schoob and excluded 
Negro children attending formerly all white 
schiMb from official funcbons 

"(d) Poverty deters many Negro families 
in the South from choosing formerly all 
white schoob Some Negro parents are em- 
barrassed to permit their children to attend 
futdi schoob without suitable clothing. In 
some di.rtnrls special fees are a^vssed for 
courses which ere available only fn the white 
schoob 

"(e) Improvements fa facilities and equip- 
meat have been fnstifiiled fn all Negro 
schools in some school districts In a manner 
that tends to discourage Negroes from select 
faig while schoob" Southern School Desegra- 
gatioD 1906-1967 at 88 (1967) See Ibii, 
at 45-89 Survey of School Desegregation fn 
the Southern and Border States 1965-1066 
at 30-44 51-52 (U S nomm n on CSvu 
Bi^ts 1966) 

6, "In view of the situation found fn New 
Kent County, where there is no residential 
segreration, the elimination of the dual 
school system and the establishment of a 
nnitaiy non racial system coukf be readily 
Bcdtieved with a minim um of administrative 
dilOculty by means of geographic zoning— 
smply by assigning students Itvfng fn tl» 
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mise realistically to convert promptly to a 
system without a "white” school and a 
T'iegro" school, but just schools. 

13. The judmnent of the Court of Ap- 
peals is vacated insofar as it affirmed the 

eastern half of the county to the New Kent 
School and those living in the western half 
of the county to the Watkins School. Al- 
thou^ a geographical formula is not univer- 
sally appropriate, it is evident that here the 
Board, by separately busing Negro children 
across the entire county to the 'Negro' school, 
and the white children to the ‘white* school, 
b deliberately maintaining a segregated sys- 
tem which would vanish with non-racial geo- 
graphic zoning. The conditions in this 
county present a classical case for this ex- 
pedient.'* Bowman v. County School Board, 
supra, n 3, at 832 (concxuring opinion). 
Petitioners have also suggested that the 
Board could consolidate the two schools, one 
site (e. g., Watkins) serving grades 1-7 and 


District Court and the case is remanded to 
the District Court for further proceedings 
consistent with this opinion. 

14. It is so ordered. 

BCD Order accordingly. 

the other (e. g.. New Kent) serving grades 
8-12, this being the mde division respon- 
dent makes between dementary and secon- 
dary levels. Petitioners contend this would 
result in a more efficient system by eh'mi- 
nating costly duplication in this relatively 
small district while at the same time achiev- 
ing immediate dismantling of the dual sys- 
tem. 

These are two suggestions the District 
Court should take into account upon remand 
along with any other proposed alternatives 
and in light of considerations respecting 
other aspects of the school wstem such as 
the matter of faculty and staff desegregation 
remanded to the court by the Covut of Ap- 
peals. 


MR 1969 U. S. S.C, 7 (V 56 G 2) 
(1968-20 L Ed 2d 672)“ 
WARREN. C. J.; HARLAN, DOUGLAS 
AND MARSHALL. JJ. 

United States. Petitioner v. David Paul 
O'Brien (No. 232) David Paul O'Brien, Peti- 
tioner V, United States (No. 233) 

Nos. 232 and 233, D/- 27-5-1988. 

f(A) Constitution of Indio, Article 19— 
Case on American Constitution — - Eve^ 
kind of conduct Is not speech — ‘Speech 
and ‘non-speech* in same course of conduct 
— Statute regulating noti-spc^h dement, 
when cnn justify incidental limitations on 
freedom of speech — Statute making it 
minal offence to knmvingly destroy certifi- 
cate issued by Selective Servire System — 
Ddendant pubh'cly burning his draft card 
to influence others to adopt his anti-war 
beliefs — Act does not abridge freedom of 
speech — - Conviction of defendant is not 
illegal — [Constitution of America — • Isl 
Amendment — Freedom of speech.] 

An apparently limitless variety of conduct 
cannot be labelled “speech” whenevCT the 
person engaging in the conduct ^intends 
thereby to express an idea. WTien “^eech 
end “non-speech” elements are combm^ in 
the same course of conduct, a sufficiently 
important governmental interert in re^ilating 
the non-speech element can justify inciden- 
tal limitations on First Amendment freedoms. 
A government regulation is suffidently justi- 
fied if it is within the constitutional power 

BM/BM/A325/69 

“Reproduced from (1988) 20 1> Ed 2d 672 
witii the kind permission of the publishers. 
fReference is given to a parallel Indian pro- 
vision for the convenience of Indian 
Lawyers. 


of the government; if it furthers an Impor- 
tant or substantial governmental interest; if 
the governmental interest is unrelated to the 
suppression of free expression; and if the 
incidental restriction on alleged First Amend- 
ment freedom is no greater than is essential 
to the furtherance of that interesL 

(Para 14) 

A statute (the 1965 amendment of the 
Universal Military Training and Service Act 
of 1948 (50 y. S. C. Appx. S. 482 (b) (S)) 
which m^es it a criminal offence knowingly 
to destroy or mutilate a certificate issued by 
Selective Service System does not abridge 
free speech on its face any more than a 
motor cycle vehicle law which prohibits the 
destruction of drivers’ h’censes or a fax law 
which prohibits the destruction of books 
and records. (Para 11) 

Constitutional guaranty of freedom of 
speech (the first Amendment of the Ameri- 
can Constitution) is not violated by the con- 
viction for violating the Universal Military 
Training and Service Act of 1948, of the 
defendant who burned his draft card publicly 
to influence others to adopt the anti-war 
beliefs. (Para 14) 

Both the governmental interest and the 
Deration of the 1985 Amendment are limit- 
ed to the Don-communicative aspect of the 
conduct. The governmental interest and the 
scope of the 1965 Amendment are h’mited 
to preventing a harm to the smooth and 
efficient functioning of the Selective Service 
S>'stem. When a person deliberately render, 
ed unavailable his registration certificate, ho 
wilfully frustrated this governmental interest 
For this non-communicative impact of his 
conduct, ■ and for nothing else, he can be 
convict^ (Para 20) 

The 1965 Amendment is not unconstitn- 
tional as enacted on the ground that the 
‘^purpose" of Congress was “to suppress 
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freedom of speech”, because ooder settled 
principles purpose of Congress is not a 
cosu for dedumg this legisl^on nnconstl 
tubonaL (Para 23) 

f(B) Constitatloa of India, Articles 1^ 
83, 245, Sch. VII, list 1, Item 2 — Case 
on American Consblnbon — Pos ve r of Con- 
gress to Ttinlr e all laws In respect of army 
Power to classify and conscript man- 
power for mnitai 7 semce — llight to Issue 
Certincate of registrabon and eli^Hbfy 
dassificabon are admmistrabTO ads 
The consbtuhonal power of Congress to 
raise and support aimes and to zmke all 
laws necessary and proper to that end is 
broad and sweepmt The power of Con- 
gress to classify and conscript man power 
for mflitary service Is “beyond qucsfaon” 
Pursuant to this power Congress may esta 
blish a system of registrabon for Indmdoals 
liable for training and service, and may re- 
quire such individuals withm reason to co- 
operate m the registrabon system The 
Issuance of certificates indicating the regis 
trabon and eh^flity dassificabon of indivl 
duals IS a legibmate and substantial adminis- 
trabve aid m the funcHomng of this syston. 
And leeislabon to Insure the con^umg 
availabdity of issued certificates serves a 
legitunate and substantial porpose in the 
systems administrabon- (Para 15) 

The registrabon certificate contains much 
infonnabon of whidi the registraot needs so 
Dobficabon, This cucumstance, however, 
leads not to the condusion that the certificate 
serves no purpose but that, like the classifi 
cabon certificate it serves purposes in addi 
bon to mibal nohficabon ^iany of these 
purposes would be defeated by the cerbfi 
cates destrucbon or muUlabon. (Some of 
the purposes indicated) (Para 16) 

Douglas J (Dissenting) — That the cons- 
t^boim power of Congress to raise and 
support amdes is “broad and sweeping and 
that Congress Iiower “to classify ana cons- 
cript man power for military service is Tie- 
yund quesbon” is undoubtedly true in 
tunes when, by declarabon of Con g re ss the 
fiaeon 1 ^ in a st^fe of war ^aere 
wbedier conscnpbon is permissible In the 
absence a declarabon of war?] 

(Para 82) 

f (C) Consbtnbon of India, Art 14 — Case 
on American Consbtnbon — Pnmsion for 
altemabre statutory avenues of prosecntum 
— Validity — Adniimslrafave regnlabons 
pnsenbws a parbcnlar aveiroe^ may bo 
dianged or revoked from tune to time by 
administrabve discrebon- 

In the absence of a quesbon as to siulbple 
punisbment, it has never been suggested that 
there IS anything improper in Congress pro- 
viding alternative statutory avenues of pro- 
secuboQ to assure the effective protecbon of 
one and the same mterest (Para 17) 

%Vhere the pre-eostmg averras of pmeca 
tion prescribed by regulabons was not even 
statutory the regulabons may be modified 


or revoked from time to time W adminlsba- 
hve discretum. Certainly the (Egress may 
diange or supplement a federal regulalioii. 

(Para 17) 

(D) Umveisal Military Tranmg and Ser- 
vice Act (104S as amended fn 1965 by 79 
Stab 586) (50 U S a Appx) S 462 (b) (3) 
~ Non-^session cei^cate — Mutua- 
bon of some one else’s certificate is offence 
— » Selective Semce Beg^bons and Federal 
Art, 50 U S C. Appx. reach different wrong 
doen — Consbtnboa of India, Art 254. 

The gravamen of the offense defined by 
the statoto Is the deliberate rendering m 
certificates unavailable for the various pur 
poses whidi they may serve. \^ether re- 
gistrants keep their certificates In their per 
tonal possession at all tunes, as requirea by 
the Begulahnns, is of no p^cul^ coocem 
under the 1065 Amendment, as long as they 
do not mutilate or destroy the certificates so 
as to render them unavailable The essen- 
tial elements of non possess on are not iden 
bca] with those of mutilation or destruction. 
Moreover the 1965 Amendment is concern- 
ed with abuses involvmg any issued Seleo- 
hve Semce certificates not odv with the 
registrants own certificates The knomng 
destruction or mutilation of someone elses 
certificates would therefore violate the 
statute but not the non possession regula 
hens (Para 16} 

A compansOD of Selective Servito Begu 
lations requiring personal possess on of 
eistrabon and classiTcabon certif cates and fiie 
ttoeral statute (Universal Military Trainiim 
and Service Act 1948 as amended in 
Indicates that they protect overhppiag but 
not identical govemmenlal interests, and that 
they reach somewhat different dasses of 
wrongdoers (Para 18) 

i(E) Consbhibon of lodui, IVeamble — 
ConsbbibonaLty of statute — - Bbnt motive 
of legislatiire, enqmry into — ■ Intcnbon of 
legulatnre — Speeches in Congress — Be- 
levancy — Bill of attainder — Legislative 
purpose may be engrared into — Gm P C. 
jUBOfiV JimamKIp — Jatir^KfttiUWK* sf 
tntes — Motive of legislatme. 

It is a famfliar prlnaple of constitutional 
law that the Court wiH not strike down an 
otherwise consbtuhond statute on the basis 
of an alleged ilhat legislative motive. 

(Para 24) 

The legislahve motive is not a proper basis 
for declaring a statute unconstitubmiat but 
the inevitable effect of a statute on its face 
may render ft imconstitubonal. (Para 26) 

Biqumes into congressional motives or 
purposes are a harardous matter When the 
issue is simply the mterpretation of legisla- 
tion. the Coiut wiH look to statements by 
legislators for guidance as to the purpose 
or the legislature because the benefit to 
sound decision maiang m thU cnctnnstance 
is diou^t sufficient to nsk the possibility of 
Tnfarpariing Congress’ purpose. It is entirdy 
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a different matter when Cotnfe are asked to (1960) 861 US 516 = 4 L Ed 2d 
void a statute that is, under well-settled 480 = 80 S Ct 41 9.^ Bates v. 
criteria, constitutional on its face, on the little ’ EN 24. FN 28 

basis of what fewer than a handful of CJon- (1960) 862 US 217 = 4 L Ed 2d 
pessmen said about it. What motivates one 668 = 80 S Ct 683, Abel v. United 
legislator to make a speech about a statute is States * 54 

not necessarily what motivates scores of (I960) 864 US 839 = 5 L Ed 2d 
odiers to enact it, and the stakes are suffi- 110 = 81 S Ct 125, Gomillion v. 

ciently hi^ for the Court to eschew guess- Lightfoot * 20 

work. Courts would decline to void a statute (1959) 358 US 415 = 8 L Ed 2d 
essentially on the groimd that it is unwise 407 = 79 S Ct 451, Heflin v. United 
le^lafa'on which Confess had the rmdoubt- States 28, EN 29 

ed power to enact and which could be re-en- (1958) 856 US 86 = 2 L Ed 2d 

acted in its exact form if the same or an- 630=78 SCt 590, Tropv. DuHes FN 80 

other legislator made a “wiser” speech about (1958) 856 US 369 = 2 L Ed 2d 

ft. (Para 25) 848 = 78 S Ct 819, Sherman v. 

The Court may make inquiry into legis- United States 84 

lative motive in a very limited and well-de- (1958) 857 US 886 = 2 L Ed 2d 
Sned class of cases -where the very nature 1405 = 78 S Ct 1280, Gore v. 

of the constitutional question requires an in- United States 17 

quiry into legislative pmpose. The principal (1958) 857 US 449 = 2 L Ed 2d 
class of cases is readily apparent — those in 1488 = 78 S Ct 1163, NAACP v. 

which statutes have been challenged as bills Alabama Ex rel Patterson FN 28 

of attainder. This Court’s decisions have de- (19570 352 US 822 = 1 L Ed 2d 


fined a bill of attainder as a legislative Act 
which inflicts punishment on named mdivi- 
duals or members of an easilj' ascertainable 
group without a judicial trial. In deter- 
mining whether a particular statute is a bill 
of attainder, the analysis necessarily requires 
an inquirj' into whether the three defini- 
tional elements — specificity in identifira- 
tion, punishment and Jack of a judicial trial 
— are contained in the statute. The inquiry 
into whether the challenged statute contains 
the necessarj' element of punishment has on 
occasion led the Court to examine tlie legis- 
lative motive in enacting the statute. 

(Para 25, Foot-note) 

t(F) Conslitalion of India, Art 22G — Case 
from America — Writ petition — New plea 
on constitutional question, can be raised. 

Per Douglas, J. — Tlie rule that the 
Supreme Court xvill not consider issues not 
raised by the parties is not inflexible and 
yields in “exceptional cases”. In such a case 
it is not unusual to ask for reargument, even 
on a constitutional question not raised by 
the parties. (Paras 33, 34) 

Cases Referred: Chronological Paras 

(1968) 20 L Ed 2d 856, Holmes v. 

United States FN 82, 32 

(1964) 877 US 58=12 L Ed 2d 129=84 
set 1063, Ni.B.B. v. Fruit and 
Vegetables Packers Union 21 

(1963) 371 US 415 = 9 L Ed 2d 
405 = 83 S Ct 328, NAACP v. 

Button FN FN 23 

(1963) 872 US 144=9 L Ed 2d 644 = 

83 S Ct 554, Eeimedy v. Mendoza 
Martinez FN 30 

(1963) 374 US 398 = 10 L Ed 2d 
965 = 83 S Ct 1790, Sherbert 
V. Vemer FN 22, FN 2o, 

FN 27, 20 

(1961) 365 US 551=5 L Ed 2d 773= 

81 S Ct 728, Milanovich v. United 
States FN 28, FN 29 


370 = 77 S Ct 403 = 59 ALR 
2d 940, Prince v. U. S. FN 28, FN 29 
(1948) 334 US 742 = 92 L Ed 1694 = 

68 S Ct 1294, Lichter v. United 

States 15, FN 32 

(1948) 837 US 1 = 93 L Ed 1131 = 

69 S Ct 894, TerminieUo v. Chicago S3 
(1948) 338 US 25 = 93 L Ed 1782 = 

69 S Ct 1359, Wolf v. Colorado 34 

(1948) 338 US 74 = 93 L Ed 1819 = 

69 S Ct 1372, Lustig v. U. S. 84 

(1947) 833 US 95 = 92 L Ed 562= 

68 S Ct 897, Musser v. Utah 34 

(1947) 333 US 178 = 92 L Ed 628 = 

68 S Ct 591, Donaldson v. Read 
Magazine 34 

(1946) 328 US 803 = 90 L Ed 1252= 

66 S Ct 1073, United States v. 

Lovett FN 30 

(1945) 323 US 516 = 89 L Ed 430 = 

65 S Ct 315, Thomas v. Collins FN 25 
(1942) 317 US 1 = 87 L Ed 3 = 

63 S Ct 2, Ex parte, Quirin 15 

(1937) 304 US 64 = 82 L Ed 1188 = 

58 S Ct 817 = 114 ALR 1487, 

Erie R. Co. V. Tompkins 83 

(1936) 297 US 233 = 80 L Ed 660 = 

56 S Ct 444, Grosjean v. American 
Press Co. 26 

aSSl) 283 US 859 = 75 L Ed 1117 = 

51 S Ct 532 = 73 ALR 1484, 

Stromberg v. California 11, 21 

(1931) 283 US 423 = 75 L Ed 1154 = 

51 S Ct 522, Arizona v. California 24 

(1926) 273 US 28 = 71 L Ed 520 = 

47 S Ct 248, Byars v. U. S. 34 

(1926) 274 US 195 = 71 L Ed 996 = 

47 S Ct 566, Duignan v. U. S. 33 

(1918) 243 US 366 = 62 L Ed 352 = 

38 S Ct 159 = LRA 1918 C 861, 
Selective Draft Law Cases 15, FN 32 
(1915) 232 US 383 = 58 L Ed 652 = 

34 S Ct 341 = LRA 1915 B 
8^ Weeks v. United States 34 
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(1904) 195 US 27 = 49 L Ed 78 
24 S a 769, Me Gay v. United 
States 


24. ce 


part of the Universal Military Trailing and 
Settee Act of 1M8 Seebon 482 (b) (3), 


887 F 2d 72, United States v. Miller 

FN 7 

668 F 2d 529, Smith v. United 
States FN 8 

678 F 2d 538, O' Briea v. United 

States FN 4. FN 6 

Solicitor General Erwfn N Griswold argu- 
ed the cause, for the United States, Man^ 
M Karpatlan argued the causa, for David 
Paul Brien 

OPINION OF THE COURT 
MR. CHIEF JUSTICE WARREN de- 
livered the opinion of the Court 

On die morning of March 31, 1966, 
David Paul OTJnen and three companions 
burned their Selecbve Service regisfrabon 
certificates on the steps of the South Bos- 
ton Courthouse. A sizable crowd, fnclud- 
ing several agents of the Federal Bureau of 
Investigabon, witnessed the eveoL(l) Im- 
xnnliately after the burning members of the 
cro wd began attacking O'Bnen and his 
companions An FBI agent ushered O’Bnen 
to ^ety inside the courthouse After he 
was advised of his right to counsel and to 
silence O’Brien alateJ to FBI agents that 
be had burned his regtstrabon certificate 
bmuse of his beliefs, imowing that be was 
vtolabog federal law He produced the 
efmrred remains of the certificate, which, 
with tus consent, were photographed. 

2. For this act, O'Brien was Indicted, 
tried, convicted, and sentenced la the Unit- 
ed States District Court for the District of 
Massachusetts (2> He did not contest the 
fact that be had burned the certiGcate He 
stated m argument to the jury that ho 
burned the certiGcate publicly to Influeoce 
others to adopt Ms antiwar beliefs as be 
put It. *so that other people would reevalo- 
ate their positions with Selective Service, 
with the armed forces, and re-evaluate th^ 
place in the culture of today, to hopefuQy 
consider my positioa." 

S The Indictment upon which he was 
tried charged that he ^wilfully and know- 
in^y did mublate. destroy, and change by 
burmng . . . this) Regutration CertiGcate 
(Selective Service l^stem Form No 2) to 
viotabon of Title 50. App., United States 
C^e, Section 462 (b)*. Se^On 462 (b) Is 
1 At the time of the burning, the agents 
blew only that 03nen and his three com- 
pamons bi^ burned small white cards They 
later discovered that the card O’Brien bun>- 
ed was his re^stration certiGcate. and the 
undisputed assumpbon Is that (he same 
is true of bis companions. 

2. He was sentenced under the Youth 
Correction Act, 18 USC S 5010 (b), to the 
costody of the Attorney Genera! for a mazl- 
mum period of six years for supervisloa and 
treiUment. \ 


one of six numbered sub-divistons of S 462 
was amended by Congress in 1965 79 
5S6 (adding the words italicized (here In 
' ') below) so th^ at the time O'Bnen burned 
his certiGcate an offense was committed by any 
person, *Vho forges, alters. Imowingly des- 
troys. knowin^y mutilates.* or in any man- 
ner changes any suidi cerhScate 
(Italics (here £a'7 supplied.) 

In the District Court, O’Brien argoed 
that the 1965 Amendnient prohibitiog the 
knowing destruebon or mutifabon of cer- 
bficates was unconstitubonal because it was 
enacted to abridge free speech and because 
It served no legibmate legulabve pox^ 
pose (3) The District Court r^ected tneso 
arguments, bolding that the statute on Its 
face did cot abndge First Amendment 
ri^ts that the court was not competent to 
inquire into the motives of Gngress !o 
enacting the 1965 Amendment, and that the 
Amendment was a reasonable exercise of 
the power of Congress to raise annfes 

4. On appeal, the Court of Appeals for 
the First Circuit held the 19» Amend- 
ment ucconsbtuhonal as a law abridging 
freedom of speech (4) At the time the 
Amendment was enacted, a regiitafioo of 
the Selective Service System required regis- 
trants to keep their registration certiffeatej 
In their "personal possession at all times 
82 CFR S 16171 (1962) (^ Wilful viola- 
ttons of regulations promulgated pursuant to 
the Universal Military Training and Service 
Act were made ctiminal by statute 50 
USC App S 482 (b) (8) The Court of 
Appeals therefore was of the opinion tliat 
conduct punishable under the 1965 Amend- 
ment was already punishable under the non- 
possession regulation, and consequently that 
Ibe Amendment served no valid purpose* far- 
ther, that In light of the pnor rwlabc^ 
the Amendment must have bcCT "directed 
at public as distinguished from private do- 
stiuctloD ^ On this basis, the Court con- 
cluded that the 1963 Amendment ran afoul 
of the First Amendment by singling out per. 
sons engaged In protests for sp«iial tre^ 
ment. The Court ruled, however, that u 
Brien’f conviction should be affirm ed undg 

S The Issue of the ConsbhibonaUty cf 
the 1965 Amendment was raised by coon- 
»el repre s enbog O’Bnen In a pretrial too- 
bon to dismiss the indictment At trial and 
upon senteDcing. O’Brien chose to repre- 
sent himself He was r epresented bv 
sel on his appeal to the Court of Appeal* 

4 OTJnen v United States, 376 F 2d 

538 (CA 1st Cfr 1967) ^ 

5 The portion of 32 CFR relevant to tM 
Instant case was revised as of January 1« 
1967 Citabons in opinion are to the 
1962 edition which was in effect to® 
O’Bnen committed the caima, and when 
Congress enacted the 1965 Amendme nt . 
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the statutory provision, 50 USC App S. 482 
(b) (6), which in its view made violafaon or 
the non-possession regulatmn _a crime, be- 
cause it regarded such violation to be a 
lesser includ^ offense of the crime defmed 
by Ae 1965 Amendment.(6) 

5. The Government petitioned for cert> 
orari, in No. 232, arguing that the Court 
of Appeals erred in holing the statute m- 
constitutional. and that its dec^on 
ed with decisions by Court 
for the Secaud(7) and Eighth circuite(8) up- 
holding the 1965 Amendment ^i^st idenh- 
cal constitutional challenges. 
petitioned for certiorari, in No. ^3, 
bat the Court of App^ erred m sow- 
ing his conviction on the basis of a mm 
or which he ^vas neither charged nor 
We granted the Governments pebbon to ^ 
solve the conflict m the circmte, and we 
Iko granted O’Briens cross-pebbon. We 
hSld ^ the 1985 
tional both as enacted md as apph^ 

, therefore vacate the “I 

of Anneals and reinstate the jud^mt ^ 
sentence of the District 
ing the issue raised by OTnen m Wo. 

6 When a male reaches *be age of 1^ 
he\ Vequired by, the Universd ^ 

ITS® toft . b0»d.(9) He b 

Sd bUd on f “°^Jed a clSca^ 

i Court's te SctiPi? xS 

SbSey^Sed O’Brien’s petition for 
rSSi in which he argued that he had 
not beSi charged, tried, or convict^ for 

“Slpossession. and that non^o^^^^^^^^ 

. rCA 2d Cir 1966) cert demed, 386 US 911 
^^?^milh V. United States, 368 F2d 529 
^^9 S?e^62S^605 (194^. f 

‘To ’k®c™ s. Wii (wsa 

11* 32 CFR S. 16i3.43a 

5i;i|gg|;|||:||iW: 

14, 32 CFR S. 1623.4 (1962). 


tion is not necessarily permanent,(15) and 
in the interim before induction the re^- 
strant’s status changes in some relevant way, 
he may be reclassified.(16) After such a 
reclassification, the local board as soon as 
practicable” issues to the registrant a new 
Notice of Classification.(17) 

7. Both the registration and classification 
certificates are small white cards, approxi- 
mately 2 by 3 inches. The registration certi- 
ficate specifies the name of the remstran^ 
die date of registration, and the number and 
address of the local board with which he 
is registered. Also inscribed upon it are me 
date and place of the registrant’s bi^, to 
residence at registration, his physical descrip- 
tion, his signature and to Selective Service 
jjuinhcr. Tho Selective Service number it- 
self indicates to State of registration, to 
local board, his year of birth, mnd to chron^ 
logical position m the local boards classifi- 
cation record.(18) 

8. The classification certificate shows too 
registrant’s name. Selective Sennee^ number, 
signature, and eh’gibih’ty classifiration. It 
specifies whether he was so classified 
to local board, an appeal board, or toe 
President It contains toe address of his 
local board and the date the certificate was 
mailed. 


9. Both toe registration and classification 
certificates bear notices that the rep’strant 
must notify his local board in writing , of 
every change in address, physical condition, 
and occupational, marital, femfly, dependency 
and military stahis, and of any other fact 
which might change his classification. Both 
also contain a notice that the registrants 
Selective Service number should appear on 
all communications to to local board. 

10. Congress demonstrated its concern 
that certificates issued by the Selective Ser- 
vice Svstem might be abused well be^ 
toe 1965 Amendment here challenged. The 
1948 Act, 62 Stat 604. itself prohibited many 
diJfferent abuses involving “any registration 

certificate, or any other certificate 

issued pursuant to or prescribed by toe pro- 
visions of this title, or rules or regpIatiOM 
promulgated hereunder . . ... ... 62 btot 

622 (1948). Under S. 12 fb) (l)-(5) of toe 
1948 Act, it was unlawful (1) to transfer 
a certificate to aid a person in making false 
identification; (2) to possess a certificate not 
duly issued with toe intent of using It tor 
false identification: (3) to forge, alter, or 
in any manner” change a certificate or aiiy 
notation validly inscribed thereon: (4) to 
photograph or make an irnitotiop of a r^rti- 
ficate for toe purpose of false identifiratioi^ 
and to possess a counterfeited or alte^ 
certificate. 62 Stat 622 (1948 ). In addition 

15. 32 CFR S. 1625.1 (1962). 

16 32 CFR Ss. 1625.1, 162o.2, 1625R, 
162514, and 1925.11 (1962). 

17. 32 CFR S. 1625.12 (1962). 

18. 32 CFR S. 1621.2 (1962). 
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as previously mentioned, regulations of fite 
Selective Service System required registrants 
to keep Ixith their registration and classifi- 
cabon cCTtificates in tiieir personal posses- 
sion at ^ tunes 32 CFR S 1617 1 (19 62) 
(Becistrahon Certificate), (19) 32 CTO S 

16235 (1962) (Classificabon Certificates) (20) 
And S 12 (b) (6) of the Act, 62 Stat 622- 
623 (1948), made knowmg violation of any 
provision of the Act or rules and regulo- 
boas promulgated pursuant thereto a felony 


11 By the 1965 Amendment, congress 
added to S 12 (b) (3) of the 1948 Act the 
provision here at isroe, subjecting to ctimf- 
nni liability not only one who “forges, alters, 
or in any maimer changes” but also one 
who “knowin^y destroys, [or] knowingly 
mutilates” a certificate we note at the out- 
set tlut the 106S Amendment plainly does 
not abridge free speech on its race, and we 
do not undersfana O’Brien to argue other- 
wise Amended S 12 (b) (3) on tls face 
deals with condnct having no connection 
with speech It prohibits the knowing de- 
struction of certificates issued by the Meo- 
bve Service System, and there Is nothing 
necessarily erpresstve about such condnct 
The Ameodmeot does not distinguish be- 
tween public and private destruction, and it 
does not punish only destrucboa engaged in 
for the purpose of erpressmg views Com- 
pare Stromberg v California, (1931) 283 US 
S50 75 L Ed 1117. 51 S Ct 532, 73 ALB 
1484(21) A law prohibiting destrucbon of 
Selective Service certificates ao more ab- 
ndges free speech on Its face than a motor 
vehicle law prohibiting the destruction of 
dnvers’ bcenses or a tax law prohibiting 
the destrucboa of books and records. 


12. O’Brien nonetheless argues that the 
1965 Amendment Is unconsbtubonal in its 
apphcabon to him, and is tmconsbtubonal as 

19 32 CFR S 16171 (1962), provide In 
relevant part 

“Every penon required to present hlm- 
jidf lev jand .submit In jy.mtrabno aUst 
he is registered, have m ms personal posses- 
sion at all bm 0 his Begistrabon Cei^cate 

S Form No 2) prepared by his loc^ 
which has not been altered and on 
which no notahon duly and vahdly inscrib- 
ed diereon has been changed fa any manner 
after its preparabon by the local board The 
failure of any person to have his Registra- 
bon Certificate (SSS Form No 2) in his per- 
sonal possession shall be pnma facie evl 
dence of his failure to register” 

20 32 CFR S 16235 (1962), provides. 
In relevant parb 

“Every person who has been 
by a lo^ Doard must have m his personal 
possession at all tunes, in addition to his 
Registralion Certificate (SSS Fonn No S), 
a valid Nohee of Classificabon (SSS Form 
No 110) issued to him showmg his cmieut 
cl^sificabon.” 

21 See tert, infira, at para 21. 


enacted because what he calls the “purpose* 
of Congress was “to suppress fireraom of 
speech. Wo consider these arguments sepa. 
lately. 

n. 

13 O’Brien fint argues that the 1965 
Amendment is unconstituhonal as applied to 
him because his act of fjurning his registra- 
tion certificate was protect^ “symbolic 
speech* withm the First Amendment His 
armment is that the freedom of crpressiCQ 
which the First Amendment guarantees in- 
dudes all modes of “communicabon of ideas 
by conduct”, and that his conduct is with 
to this de^itiou because he did it in “de- 
monstration against the war and against the 
draft” 


14. We cannot accept the view that an 
apparently limitless variety of conduct can 
be labelled “speech* whenever the person 
engaging fa the conduct intends thereby to 
express an idea. However, even on the 
assumption that the allegra communicahve 
element in O’Brien’s conduct is sufficient to 
bring into play the First Amendment it does 
not necessarily foBow that the destrucboa 
of a registration certificate is consbhibonaHy 
protectw acbvjty This Court has held than 
when “speech” and “noospeech" elements' 
are combined in the same course of conduct; 
a sufliaently imnortant govenunental mterest 
to regulating the nonspeech element cm 
Justify incidental limitabons on First Aidoto-I 
ment freedoms To charadenie the quahty 
of the covemroeotal interest which must 8]> 
pear, the Court has employed a variety of 
clescnpbve terms compelling, (22) substa^ 
bal (23) subordtnabng (24) paramount (25) 
cogenb (26) strong(27) \Vhatever unproanoa 
Inheres in these terms we think it clear that 
a govcminenl regulabon is sufficiently fusb- 
Bed if it Is within the conshhifaoual power 
of the government If it furthers an finpor 
tant or rubstanbol governmental interest, if 
the govenunental interest is unrelated to the 
sumvession of free expression and if the ^ 
adental restnebon on alleged Fi rst Amend- ’ 
^22~NAACP V Button, (1963) 371 ^ 
415. 458, 9 L Ed Sd 405, 421, 83 S Ct 
828, see also Sherbert v Verner, jl963) 374 
US 398 403 10 L Ed 2d 965, 969, 63 
S Ct 1790 

23 NAACP V Button, (1963) S7I US 41S 
444, 9 L Ed 2d 405, 424, ^ S a SM 
NAACP V Alabama ex rel. Patterson (lOo^ 
357 US 449 464, 2 L Ed 2d 1488, 1500, 
78 S a 1163 

24 Bates v Little Rock. (1960) 361 US 
518, 524, 4 L Ed 2d 480, 486, 80 S a 
412 

23 Thomas v Collms, (1945) 323 US 516, 
530 89 L Ed 430. 440 65 S Ct SIS, s« 
also Sherbert v Verner, (1963) 374 US 393, 
406 10 L Ed 2d 965, 971. 83 S Ct 1790 

26 Bates v Little Eo^ (1960) 381 US 
518 524. 4 L Ed 2d 480. 486 80 S a 41^ 

27 Shebert v Verner, (1963) 374 US 39^ 
■403, 10 L Ed 2d 965, 973, 83 S a 1790. 
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(ment freedom is no grater than is ^sen^ 
to the furtherance o£ that “ter^st. We find 
that the 1965 Amendment to S. 462 w) (3) 
of the Universal Mihtary Training and Ser- 
vice Act meets ah of these requirements, md 
To^equently that O’Brien can be constitu- 
tionally convicted for violatmg it. 

15. The constitutional power of Congr^ 
to 5l» and support amies 
laws necessary and proper to that end « 
broad and sweeping. v U^t^ 

States. (1948) 334 US 742, 75c^i5S 92 L 
Ed 1694, 1710, 1711, 68 S. Ct 1294 beie^ 
tive Draft Law Cas«, (1918) 245 US 3 
62 L Ed 352. 38 S Ct 159. LRA 1918 G 361 
See also Ex parte Q^, (1^42) 317 U^, 

^wer S Con^A to’ classify and c^^pt 
^ 756' Selective Draft Law Cases, sup^ 
liable for training and service ana may 

Ke such individuals ivithm reaso_^to^^^ 

operate in the registm- 

kon i^d^'lSli'ty dassiha^ri^ 

tern’s aininistration. 

16. O’Brien’s .argument to Aec^^fe 

n^ess^y premised «p^ certifi- 

“i'‘ w‘to'Soafy of thoir 

fSTbu&r cteSionfto be teteiu^ 

a>a^‘'S=t?reS^S. 0»« 

SneSSuflS . Solved g; 

most of the informabon on a reg^u 
£ SSi.Se serve. »o »oBB=aaoo purpose 
Tn- tlie registrant hardly needs to oe 
f-nifl lii*; address and ph^’^c^ charactenshcs. 

a^e tofae ni&ou eerBE^ie c»- 

Ufe ?,uob elSS- 

trant needs no nohficabon. conclusion 

&e‘‘‘'S’i.K'Srv”« L P^»e but 

pSe ae to'lS‘BS"»oiii^ 

Imutilalion. Among these are. 

1 Tlie registration certificate sew^ 

Jof^at'lf todiwdud descri^ Vernon 
has registered for the 3S- 

cation certificate indiw- 

cation of a namnd hut imd^OTbed^^ m^(^_ 

dual Voluntarily for a 

ficates is an easy and painless way lor a 


young man to dispel a question ^ to 'v^o- 
ther he might be delinquent in hL Selectwe 
Service obhgations. Correspondingly, ms 
availability of the certificates for such dis- 
play relieves the Selective Service System of 
the administrative burden it would othenviso 
have in verifving the registration and classi- 
fication of all suspected delinquents. Fur- 
ther, since both certificates are in the nature 
of “receipts” attesting that the registot to 
done what the law requires,, it is in . the 
interest of the just and efficient administra- 
tion of the sj'stem that they be continually 
available, in &e event, for exaniple, of a 
mix-up in the registrant’s file. Additionally, 
in a time of national crisis, reasonable avail- 
ability to each regist^t of the two smafl 
assures a rapid and uncomplicated 
means for determining his fitness for im- 
mediate induction, no matter how distant m 
onr mobile society he may be from his local 
board. 

2. The inlonnab'on supph'ed on the certi- 
ficates facilitates commimication between 
cristrants and local boards, simplifying mo 
wstem and benefiting ah concerned. To 
begin with, each certificate beam the . ad- 
dress of the registrant’s local board, an item 
unlikely to he committed to memo^\^ Fur- 
ther, each card bears the re^'strant’s Selective 
Service number, and a registrant who has 
his number readily available so mat he can 
communicate it to his local board when ho 
supplies or requests information, can. mako 
simpler the board’s task in locating ^s hie. 
Finally, a registrant’s inquirj’, paAcuIarly 
throu'^h a local board other than his own, 
concerning his eligibility status is frequently 
answerable simply on the basis of his classi- 
fication certificate; whereas, if the cerhheato 
were not reasonably available and the regis- 
trant were uncertain of his classification, the 
task of answering his questions would bo 
considerably complicated. 

8. Both certificates carry continual . remin- 
ders that the registrant must notif>' hL lo^ 
board of any change of address^^d other 
specified changes in his stahis. . The ^ooth 
f^ctioning of the system revues that loc^ 
boards he continually aware of fte stato Md 
whereabouts of registrants, and the destoc- 
tion of certificates deprives the sj'^tetn ot a 
potentiallj' useful notice device. 

A. The regulatory scheme involwng Seto 
Hve Service certificates includes clrarly va^d 
prohibitions against the alteratom 
Similar deceptive misuse of certificates, ih^o 
destruction or mutilation of certtfeatp ob- 
wously increases the difficulty of det<K.ing 
and tracing abuses such as tliese. burthen 
a mutilated certificate might itseE be used 
for deceptive purposes. 

The manv functions performed by Sele<> 
tive Service certificates establish bev ond 
doubt tliat Congress has a legitimate and 
stential interest in presenting their ''^ntra 
^ unrestrained destruction and assurmg 
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their continuing availablLty by punishing 
people who Jcnowinzly ana wOfuIly <lest«^ 
or mutilate them And we are unpersuaded 
that the pre-existence of the non possession 
regulations in any way negates this interest. 

17. In the absence of a question as to muL 
Hole punishment, it has never been suggest 
M that there is anythmg Improper in Con- 
gress providing alternative statutory avenues 
of prosecution to assure the efieclive protec- 
tion of one and the same mterest Compare 
the majonty and dissenting opinions In Gore 
V United Stales (1938) 357 US 380 2 L Ed 
2d 1405 78 S a 1280(28) Here the pro- 
existmg avenue of prosecution was not even 
Statutoiy Regulations may be modified or re- 
voked from time to time by administrative 
discretion Certainly, the Congress may 
change or supplement a regulation 

18 Equally Important, a comparison of 
ttie regulations tdui the 1965 Amendment 
1 ndicales that they protect overlapping but 
not identical governmental Interests and 
that they reach somewhat different classes of 
wTon^oers (29) The gravamen of the of 
Tense defined by the statute is the deliberate 
rendering of certificates unavailable for the 
vanous purposes which they may serve. Whe- 
ther reeistraots keep their certificates in their 
persoou possession at all times as required 
^ the regulations is of no particular coo 
sem under the 1963 Amendment, as long as 
they do not mutilate or destroy the cobfi 
cates so as to render them unavailable Al 
'though as we note below we are not corveern* 
ed hero with the non possession re|ulatfoo$, 
it IS not loappropnate to observe that the 
essential elements of non possession are not 
.Identical with those of mutilation or destiuo- 
Hon. Finally the 1965 Amendment, like 
Is 12 (b) which It amended Is conceined 
[with abuses involving any issued Selective 
Serviee certificates, not only with the reps- 
tranls own certificates The knovnog dcs 
traction or mutilation of someone elses cer- 
Ibficates would therefore violate the statute 
[but not the non-possesskm regulations 

19 We fhlnlt U apparent that the cooUmi- 
ing availability to each registrant of his 
Sdective Service certificates aubstaotlally 
fusers the smooth and proper functioning 
of the system that Congress has estabbshed 
to raise armies We think It also apparent 
the Nation has a vital interest In having 
a system for raising armies that functions 

28 Cf Milanovich v United States, (1901) 
665 US 551 5 L Ed 2d 773 81 S Ct 728, 
Eefim V United States (1959) 358 US 415, 
8 L Ed 2d 407. 79 S Ct 451 Pnnee v 
Umted States, (1957) 352 US 322. 1 L Ed 
2d 870, 77 S a 403, 59 ALR 2d 040 

29 Cf Milanovich v United Stales, (1961) 
805 US 551. 5 L Ed 2d 773 81 S Ct 728, 
Heflm V United Stales, (1959) 858 US 415l 
8 L Ed 2d 407, 79 S Ct 451 Pnnee v 
United Stales (1957) 352 US 3^^ IL Ed 
2d 379. 77 S Ct 403, 69 ALR 2d 940. 
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with maximum effiaency and Is capable d 
easily and quickly responding to coatmaaDf 
chanmng circumstances For these reasons, 
the Covemment has a substantial interest in 
assunng the continuing availability of issued 
Selective Service certificates. 

20 It is equally clear that the 1065 Amend 
meat specifically protects this substantial 
governmental mterest We perceive no al- 
ternative means that would more precisely 
and narrowly assure the continuing availabi- 
lity of issued Selective Service certificates 
than a law which prohibits their wilful oiutf 
labon or destruction Compare Sherbert r 
Verner (1963) S74 US 398 407-408, 10 L 
Ed 2d 965 972. 973, 83 S O 1790 and the 
cases cited tberem The 19^ Amendment 
prohibits such condncl and does nothmgl 
more In other words, both the gervemmenj 
tal interest and the operation of the 19^ 
Amendment are limited to the non-csKn-j 
munlcative aspect of O'Brien's conduct Tliel 
governmental Interest and the scope of the 
1965 Amendment ere limited to preventing 
a harm to the smooth and efficient fimction- 
Ing of the Selective Servicm System \^en 
O'Bncn deliberately rendered unavailable his 
registration certifies, he wilfully frustrated 
this governmental interest For this non* 
communicative impact of his conduct; and 
for DOthing else, he was convicted 

21. The case at bar is therefore unlike one 
where the alleged goveremental Interest !n 
regulating conduct arises In some measure 
brause the communication allegedly lata^ 
cral to the conduct is itself thought to be 
harmful In Stromberg v* California. (1931) 
283 US 359 75 L ^ 1117 51 S Ct 532, 
73 ALR 1484 for example, this Court struck 
down a statutory phrase wdifch punished 
people who expressed their ’’opposition to 
orgamzed government" by dispuying “any 
flag, badge banner, or dwlce" Since the 
statute there was aimed at suppressing com 
DiunicatioD it could not be sustain^ as a 
regulation of noD-communicative conduct 
See also NLRB v Fruit and Vegetable 
Pad:cT3 Union (1064) 977 US 58, 79 (con- 
curring opinion) 12 L Ed 2d 129. 142, 84 S 
Ct 1063 

22. In conclusion we find that because of 
the Governments substantial interest in as- 
suring the continuing availability of Issued 
Selective Service certificates b^use amend 
ed S 482 (b) Is an appropnately narrow 
means of protecting this ioterest and con- 
demns only the inoeiiendent non-communlca. 
live impact of conduct within its reach, and 
because the non-communicative Impact of 
O’Bnen's act of burning his registration cer- 
tificate frustrated the Governments Interest, 
a suScient governmental Interest been 
shown to justify O’Bnen’s convictioa. 

HL 

23. O'Brien finally argues that the 
Amendment Is unconstitutional as enacted 
because what ha calls the *^iurposo” of Coo* 
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gress was “to suppress freedom of speeck" 

We reject this argument, under 

settled principles the purpose of Congas, ^ 

O’Brien uses that term, is not a bpis tor de- 
claring this legislation unconsdtubonal. 

24. It is a familiar principle of constitu- 
tional law that this Court not strike do^ 
an otherwise consbtuhonal statute on the 
basis of an alleged ilUcit legislabve mobve. 

As the Court long ago stated: 

♦The decisions of this court from the b^ 


sound decision-maiang m mis circuuisi..iin-c ^ 
thought sufficient to risk the possibility _ of 
misreading Congress’ purpose. It is entirely 
a different matter when we are askra to^ void 
a statute that is, under well-settled criteria, 
constitutional on its face, on the basis ol 
what fewer than a handful of CongresOTen 
said about it. What motivates one legislator 
to make a speech about a statute is not 
necessarily what motivates scores of othere 

„ _ to enact it, and the stakes are sufficiently 

♦The decisions of this court from the ^ to eschew Ruesswork. We de- 

mnning lend no support whatever to t he to ^oid essentially on the ground toat 

sumpbbn that the judiciary may restrain toe ^ legislation which Congr^ had 

exercise of lawfvil power on the a^umpbon fr. ennci and which 

or inOtive il3S C3.US* 


exercise ot lawnu power un 
that a wrongful puroose 

ed toe cower to be exerted. McK>ray v. 
United States, (1904) 195 US 27, 56, 49 L 
Ed 78. 95, 24 S Ct 769. 

This fundamental principle 
tional adjudication was 

many cases were co^ected by hk. Ju^ 
Brandeis for the Co?^ m Amona v C^ 
fornia, (1931) ^^US 75 L Ed 

1154, 1165, 51 S Ct 522. 

25. Inquiries into congress!^ 
rouTposes are a hazardous c jeg{s{a- 


so* ^^°^^^i?LS^°and"we& 


It 15 UliWlOC i* 

toe undoubted power to enact and which, 
could be re-enacted in its exact form^it_ thei 
same or another legislator made a wiser 
speech about it. 

26. O'Brien's position, and to some extent 
toat of toe court below rests upon a nus- 
understanding of Gro^ean v. 

Co., (1936) 297 US m 80 L fd 660 56 
S Ct 444 and Gomdlion v. Lightfoot, {I960) 
864 US 339, 5 L Ed 2d 110, 81 S Ct 1^. 
These cases stand not for the proposihon 
that legislative motive is a proper l^i^s tor 
declaring a statute imconstihibonal, but roat 
toe inevitable effect of a stabite on its face 
may render it unconstibibonal. Thus, m 
Grosjean toe Court, havmg concluded toat 
toe right of publications to be free from cer- 
tain lands of taxK w^ a freedom of toe 
press protected by tke Firet 
struck down a statute which^ on ite fa<re tod 


struck down a sramre wuiux, -- 

S!SSe°'S^whlS • 


of ^es is ’^^jj^P^allenged as bills of ^ Ed 2d at 113, of the redrawing of municipal 
feurt^ decisions have defined ^jjjj^aries was to deprive the 
r a^inde^ a legislative Act which ^ for no re^on other tl^ 

a bill of attmnder as named individuals or Negro. In these cases, the 

inflicte ascertainable grom * the legisfation ivas ireelevant, b^ 

SJuTajidSaS Ke toe inevitabk _effect _ the ne^saiy 

theraparticul^tuteis a ^o^ 

toe analyas ^|^g;t;onaI elements 

into whether m .jg^jjjggjjtion, punishment .jgg stabile attacKca in 


le inevuaDie — Zt " uj 

scope and operation”, McCray v. Uni^ 
State (1904) 195 US 27, 59 49 L Ed 78 
Q7 24 S Ct 769 — abridged conshtuhOTal 


t to^^^ffie the le^^tive motive m jj consbtubon^ 

- — ,!,« statute. See, ^ m- ft- nnt- nmfes 


ment 

Court — 

^acting toe statute US®303,’96 L 

^S Ct l073 Two other d^sions 

Eid. 125,—, 66 b • rii-frjinr1#»r analvsis con* 

not involying,a or 

tain an inquiry ^^-Brien ^jwests we 

motive of the b-pe that O^nen sugg ^ 

engage in in 14$, 169-184, 

doza-Martinez, (19^) ^ 

® '-n^ "^n^sifss US I- 11 

.«i90. 'The inquiry 


27. We think it not amiss. In passing, to 
comment upon O'Brien's ledslative purpose 
argument There was little floor debate ra 
tofr &ation in either OnlySena- 

tor Thurmond comment^ on its 

in toe Senate. Ill Cong Rec 19746, 
20433 After his brief statement ^d witk 
oul^ additional substantive commTOk the 
bilklHR 10308, passed toe Senate 111 Cong 
Bee 20434- In the House de bate only bvo 


V. Dulles, (1958) bbO inquiry 

— i. e., to determine wtelh^ -mg ghment on designated acts, 

under review were punitive fn natme. 
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Congressmen addressed themselves to die 
Amendment — Congressmen Riven and Bray 
111 Cong Bee 19871, 19872 The bill was 
passed mter their stotements without any 
further debate by a vote of 393 to 1 It Is 
pnnapally on the basis of the statements by 
these three Conmessmen that CBnen znabes 
his congressional “purpose” argument. We 
note that if we were to examine legislabvo 
purpose in the instant case, we would bo 
obliged to consider not only these statements 
but also the more authontative reports oi 
the Senate and House Armed Services Com 
mittees The porhons of those reports ex 
plauimg the purpose of the Amendment are 
reproduced in the Appendix in their entirety 
Vhile both reports make dear a concern 
with the "defiant" destruction of so-called 
"draft cards” and wilh "open" encouragement 
to others to destroy their cards both reports 
also mdicate that thu concern stemmed from 
an apprehension that unrestrained destiue* 
bon or cards would disrupt the smooth funo- 
boning of the Selecbve Service System. 

IV 

28 Since the 1965 Amendment to S 12 
ft) ^3) of the Universal Xfihtary Trauimgand 
Service Act is consbtubonal os enacted and 
as applied the Court of Appeals should have 
aSrmed the judgment of conviction entered 
by the Distncl Court. Accordmgly we 
vacate the judgment of the Court of Ap' 
peals and reinstate the judgment and «eo 
tence of the Distnet Court This ditposiboo 
makes unnecessary conslderahoo of OTlnene 
claim that the Court of Appeals erred in 
affirming his eonvicbon on the basis of the 
non possession regulation (31) 

29 It Is so ordered. 

SO Mr Justice Marshall took no part In 
die considerabon or decision of these cases 

APPENDIX TO OPINION OF 
THE COURT 

PORTIONS OF THE REPORTS OF THE 
COMMITTEES ON ARMED SERVICES 
OF THE SENATE AND HOUSE 
EXPLAINING THE 1965 
AMENDMENT 

The "Explanahon of the BiH” in fiie Senate 
Report IS as follows 

“Seebon 12 (b) (3) of the Universal Mfli 
tary Training and Service Act of 1951 ns 
amended, provides among other things 
a person who forges alters or changes a 
drw regislrabon certificate is subject to a 
fine of not more than S 10 000 or imprison 
ment of not more than 5 years or both. 
There is no expLat prohibition m this see- 

31 The other issues bnefed by O’Bnen 
were not raised m the pehhon for cerborail 
in No 232 or m the cross pebbon in No 233 
Acwrdmgly those issues are not before the 
Court. 


tion against the knowmg destruebon or muti* 
labon of sucdi cards 

*The committee has taken nobce of the 
defiant destruebon and mutilabon of draft 
cards bv dissident persons who disapprove oi 
natxonal policy If allowed to contmue nn 
checked this contumacious conduct repre- 
sents a potential threat to the exercise of the 
power to raise and support armies 


‘T'or a person to bo subject to fine or ftn. 
prlsonment the destruebon or muhlahon of 
the draft card must be Tcnowmgly done 
This qualification is intended to protect 
persons who lose or mublate draft cards ao> 
ddenlally” S Rep No 589 89th Cong, 
1st Sess (1965) 


And the House Report explained 
"Seebon 12 (b) (3) of the Universal MJi 
taiy Trammg and Service Act of 1951 as 
amended, provides that a person who forges 
alters or in any maimer changes his draft 
re^trabOD card, or any notation duly and 
validly inscribed thereon, svill be subject to 
a fine of S 10000 or imprisonment of not 
more than 5 years HR 10306 would amend 
this provision to make it apply also to those 

{ leisons who knowingly destroy or knowing 
y mublate a draft re^strabon card 
*^e House Committee on Aimed Semees 
is fully aware of and shares in. the deep 
concern expressed throudiout the Nabon 
wer the increasing incidences m which in 
dmduals and largo groups of Individuals 
openly defy and encourage others to defy 
the authority of their Government by des- 
troying or mutilabng the r draft cards 


"While the present provisions of the Cn 
minal Code with respect to the destruction 
of Government property may appear broad 
enough to cover all acts having to do with 
the mistreatment of draft cartls in the pos 
session of mdiriduals the committee feels 
that in the present enbeal sitiMbon of the 
country the acts of destroying or roulilatog 
these cards are offenses wluch pose such a 
mave threat to the secunfy of the Nahon 
that no quesbon whatsoever should be left 
as to the mtention of the Congress that sum 
wanton and irresponsible acts should be 
punished. 

To this end, HR 10308 makes spcaEc 
that knowmgly mutilabng or knowingly des- 
troying a draft card constitutes a violation ol 
the Umversal Mihfaw Training and Sernce 
Act and is punishable thereunder and that 
a person who does so destroy or mutilate a 
draft card will be subject to a fine of not 
more than S 10 000 or imprisonment of 
more than 5 years" HR Rep No 747 89tn 
Cong, 1st Sess (1965) 


SEPARATE OPINIONS 
MR. JUSTICE HARLAN concurring 
SI The crux of the Courts opinion whiA 
Z loin, is of course its general statement, ante. 
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having been transhipped at Varanasi and un- 
loaded at a railway terminus near the Nepal 
border. As the goods were excisable upon 
which excise duty had alrea^ been pai^ 
they were emorted against Form AR-4 in 
order to enable the assessee company to 
plaim rebate of the excise duty. The copy 
of the Form AIl-4 annexed to the statement 
of the case contains the following significant 
GULtXXOS * 

1. R/R No. 145778 dated 10-2-1960 from 
Howt:^ to Varanasi en route to Bhairwa in 

^T.^onsignment Messrs. Mohan Lai & 

Brothers, Bhairwa, N^P^* 

3. A declaration by the assessee company 
to the following effect; — i 

“tVe hereby declare diat the above- 
mentioned particulars are true ^d correctly 
stated and that the consignment of goods is 
intended for export to Nepd, 

Nautanwa and should not be diverted to 

“l.fc'eS’SS'igned bv,a„ officer 
Excise Department in the following wor^. 

“Certified that the above-mentioned pacl^ 
ages “been identified by me and se^ed 
x^th the Central Excise seal under my super- 
vision.” . 

Finally, it is mentioned in the statement o 
the case that the Excise 

border certified to the j outside 

Calcutta that the goods had passed outsme 

12. From what Bas been stated abov^ 

we,? 

The name of the buvem 

pany and the buyers to ei^ort me s 
Ltside the Indian mbate of 

In such circumstances it w ic. 

hold that the 

l-te SdS'S 

were free to s^ taem drawn 

I7a;?fw aoaSj 

sSaiKS s ^»-o=%2 
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link between Nepal and India and must 
have been foreseen and agreed upon be- 
tween the parties. In these circumstances 
the buyers could not have broken the link 
between the sale and the export without 
committing a breach of the contract or the 
understanmng arising from the nature of the 
transaction. 

13. A somewhat similar case came up 
before Ae Patna Hi^ Court in 1963. The 
case is that of Dulichand Hardwari Mull v. 
State of Bihar, AIR 1963 Pat 859. In that 
case also the assessee had exported certain 
articles to Nepal which were taken delivery 
of by the purchasers at the railway terminus 
in the Indian territory and were then trans- 
ported by them into Nepal territory. There 
also the Sales Tax authorities refused the as- 
sessee’s claim imder Art 286 fl) (W rely- 
ing m ainl y upon the fact that the delivery 
of the goods had been taken by the pur- 
chasers in the Indian territory. The Patna 
High Court relying upon the finding that 
the credit memos were prepared in the name 
of the Nepal parties and the goods were 
actually exported to Nepal in pursuance of 
the contract of sale between the parties, up- 
held the claim of the assessee on the basis 
of the first Travancore-Cochin case, 1952-3 
STC 434 = (AIR 1952 SC 366) (supra). The 
Patna High Court attached no importance 
to the fact that the delivery of goods had 
been taken by the purchasers in me Indian 
territory, nor to the fact that the delivery 
of Ae goods by the assessee was not made 
to a common carrier for transport out of the 
country by land or sea as was the case in 
the firet Travancore-Cochin case, 1952-3 
STC 434 = (AIR 1952 SC 866) (supra). 
Dealing with this argument, their Lordships 
observed at p. 361: 

“IVe do not think that thCTe is any sufr 
stance in this argument. It is true that in 
the case reportecl in 1952-3 STC 434= (AIR 
1952 SC 866), there was delivery of the 
goods to a common carrier for transport out 
of the country, but this fact is not part of 
the ratio decidendi of that case. It appears 
in the present case that there is no rail con- 
nection between Nirmali and Nepal bordCT 
and the conunon means of transport i^ a bm- 
lock-cart over a distance of about 2o miles 
and the goods are despatched by means of 
bullock-cart over this distance. In our opi- 
nion, the delivery of goods to a common 
carrier is not a material circumstance. 

We respectfully agree with to observation 
of the Patna High Court and hold that the 
true test is whether the sale and the export 
involves a series of integrated activiti^ com- 
mencing from the agreement of sale xvitn 
a foreign buyer and ending with me delivery 
of the goods for transport out of the country 
by land or sea. 

14. There are three Division Bench cases 

of to Court: , i 

(1) Ram Narain Har Charan Lm v. Com- 
missioner of Sales Ta^ U. P., S.T. 

No. 617 of 1964 D/-16-11-1968 (AU.), 
by S. C. Manchanda and M. H. Beg, JJ. 
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(2) Camodar Dass Vlshwanath v Com- 
nussioQer of Sales Tax, U Lucknow, 
STC No 137 of 1964 D/ 20-1 1967 (AIL), 
b/ Jagdish Sahal and M H. Beg, JJ 

(3) Cobind Sugar Mills Ltd. v Tho 
Judee, Sales Tax SpL Appeal No 105 of 
1967 D/ 26-9-1967 (All) by S N 
Dwivedi and Gangeshwar JJ 

In the Brst, a view similar to what we have 
said above was taken. The fast two cases 
are distinguishable as in those cases there 
was nothing to show either that the goods 
had crossea the border of India or there was 
any obligation to export. 

15. In the end, it would be useful to 
reiterate that, where an export sale has all 
the three essential remiis tes enumerated 
above it would gualify tor exemption under 
Article 288 (1) (m and it would not be 
necessary to exclude any imagmary possi 
bilify or diversion of the goods from the 
export channel because such a diversion 
would entail a breach of the obi gation to 
export In a given case, if there is ^ inter 


The expression ‘sufficient caus^ should bs 
so construed as to advance substantial jus- 
tice Thus, honest mistake of law commit 
ted by an Advocate even thou^ a negli- 
gent one should not E>e allowed to operate 
to the prejudice of the hbgant. The same 
principle ^ been applied in the case of 
clerks of mofussil lawyers AIR 1922 All 
490 (FB) and (1897) ILR 19 All 348 (FBL 
ReL on. (Para 7j 

Even negligence of the district lawyer or 
of his clerk may be enough to con^tute 
sufficient cause for the frmure to imbate 
proceedings within the prescnbed period 
In judj^g as to the sufficiency of cause, tbs 
bona fines of the person concemed are to be 
taken note of and the calibre of the agent 
^ving advice has to be seen. (Para 8} 
Where the appellant acting bona fide on 
th© wrong and negligent advice given by 
his ple^ers clerk that an app^ agai^ 
the decree in the partition suit should be 
filed within 90 days m the High Court, wei^ 
advocate of the High Court furnislMg 


the course of export and the g^ are ort limitation, but^wbra 

exported, the exemption contemplated by 
Article 286 (1) (b) would not be available 
regardless of whether the interruption is by 


mist^e was discovered by the advocate, be 
then filed the appe^ m the District Court 
without wasting any time and the same was 

■iSSiaror' V lot lt« ample ^ .feSireC. to 

that th». .Sold be no ■” 


16 As a result of the above discussion, we 
would answer the question in the affirmative 
by saymg that the assessee is entitled to 
cuum benefit of Article 289 (1) (b) o! the 
Consbhibon for sales m the course of er* 
port outside India, even though the actual 
debvery of the gpods was taken by the pur- 
chaser inside India. 

17 The assessee will be entitled to the 
costs of this reference which we assess at 
Rs 300 The fee of the learned counsel for 


delay 

Held, (f) that there was suSaeof csasefec 
condonation of the delay in fil ng the 
la the Dist Court. (18W) ILR 13 Mad ^ 
and AIR 1956 All ^ and AIR 1962 SC 
361 FoD. 

(u> that the District Cerart having a> 
cepted the case put forward by tho api«p 
laat was not fusbBed ni holding that d did 
not consbhits a sufficient cause within 5 5 
and rhu wrong finding idraut sufficiency ol 
consbtuted an error of law wto™ 


deputom.t 1, at ft, »n., S3d £ Sd “pP tK 


Answered according Ckiurt could bo interfered with in aOTeai fa 

the Cum instances of the case AIR 1983 

PunJ 450 and AIR 1026 Nag 503, ReL on. 
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Balxnukund Upadbya, Appdlant T Smt. 

Bhagwab Devi, Respondent 

Second App^ No 825 of 1967 connect 
ed with Civil Revn No 9 of 1967, D/ 27 ^ 

1968 against judgment and decree of Dist. 

Azamgarh, D/ 7 10-1968 
T .imitation Act (1963), S S ‘Soffideot 
cause — Meaning of ^ hlistake or oegh 
gence of counsd or Ins clerk Wrong and 
negheent advice as to forum of appeal — 

AppeUant bona fide acting on such 
Delay m filing appeal in proper Coorf — 

Erroneous finding as to suffiaency of cause 
after acceptmg facts alleged — Ixtot of law 
» Interference m second appeal or revi 
son with disciebon of lower Court (Qvil 
P C (1908) Ss. 100 and US) 


LL/LL/F792/e8 


\ 


(Paras 1L121 
Cases Referre d i Cbrcnological Parai 
(1964) AIR 1964 Punl 154 (V 51) =» 

1964 Cur LJ 23, Punjab State v 
f^pal Sinph ® 

(1962) Am 1962 SC 361 (V 49) = 

(1962) 2 SCR 762, BamlaJ r Rewa ^ . 
C^eTds Ltd. e, « 

(1962) Am 1962 SC 1621 CV 49) =» 

(1963) 1 SCR 778, SmL Ujjam BaJ _ 
T Slate of U P 8 

(1962) Am 1962 Punj 450 (V 49), 

Znaer Sin^ l?eshmj r Harnara 
Sin^ Gian Shi^ 

(1960) Am 1960 SC 260 (V 47) =» 

(I960) 1 SCR 875 Sitaiam Ram- 
cbaian v M N Nagrasbana 
(195g Am 1958 AR 677 (V 43) = 

1956 All LT 867, Dassy 

Kithvl Nam ' 


6pll 


S.J* 
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{1954) AIB 1954 Cal 238 CV; 41) = 

92 Cal LJ 1, Ashutosh Bhadra v.. 

Tatiadra Mohan 

n953) AIR 1953 SC 23 (V 40) = 

1953 SCR 136, Keshardeo v. 

Radha Kissen 

{1953) AIR 1953 SC 228 (V 40) = 

1953 SCR 1009, Namdeo Lokman 
V. Nannadabai „ ,n 

11942) 1942 AC 130 = 1941-2 All 
ER 245, Charles Osenton & Co. v. 

0.926) AIR 1926 Nag 503 (V 13) = 

27 Cri LJ 1001, Baban v. Em- 
il®^ AIR 1922 AH 490 (V 9) = 

ILR 44 All 636 (FB), Shib Dayal 

[1897/^Sr^ 19 All 348 = 1^7 All 
^ \VN 86 0^), Biijmohan Das v. 

Mannu Bibi „ _ . , 

{1890) ILR 13 Mad 269, Enshna v. 

{1^^*^^ ChD 50 = 54 LJCh 
762, Gardner v. Jay 
Faujdar Rai, for Appellant 
TTTDrMENT: This second appeal ana 
No. 9 

a suit for partition filed by me 
I^SLn? which was partTy decreed 

fli«!missed bv the trial Court by its 
S 30-9-1965. It is not necessary 
to Sve £^de^ the facts of this case for 
toSowet Apptott 

Se apP^ 0° die PJ'ediniD^ °ris^to 

Se°presS\pp^'^ *e civil revision are 
as follows: — . , 

is^ed. The Commissioner found ^^e valua 
gsuem r>- 1 Q saO with the result that 

ofaintiff having claimed half share in 
toe o^eX foe viluation of his stare came 
^ Be 9 m The learned Munsif returned 
ao^S £o, prosootadoo to toe ptogj 
Court The p&nt was presented m me 
CoS* of foe Ci^^ J"dge, and foe 

plaintiff valued foe suit at Bs.y.iim 
OTt proceeded and was partly decreed and 
partly dismissed. . , 

Thereafter,, ^ application for copj^ o 


could be filed in the Court of foe learned 
District Judge and not in the High Coi^ 
as directed by the counsel practising in dis- 
trict Court Consequently, foe advocate at 
Alltoabad made an endorsement on foe let- 
ter of foe counsel of the District Court to 
the effect that he should file foe appeal in 
foe Court of the District Judge. This en- 
dorsement was dated 14-1-1966. Thereupon 
the Mukhtarkhas came back to Azairmarh 
and presented the appeal on the 17th of 
January, 1966 with an application under 
Section 5 of the Limitation Act praying for 
the condonation of delay. In foe applica- 
tion for foe condonation of delay foe facts, 
as stated above, were narrated and foe same 
were supported by an affidavit. 

3. The learned District Judge aa^ted 
foe case of foe plaintiff that he was advised 
by foe clerk of his counsel to go to foe 
High Court for presenting foe appeal with- 
in a period of 90 days and acting on ^ 
advice foe Mukhtarkhas had gone to Allaha- 
bad, but he fod not consider that this was 
a sufficient grotmd for foe condonation of 
delay; as such foe learned District _ Judge 
dismissed foe application under Section 5 
of foe Limitation Act and also foe appeal 
as time-barred. 


Copies were r^ay ^ 

lofe Ther^er foe c^e of the plamM 
i tokt he was advised bv foe d^k of ^ 
to go to foe Hi^h Court to file 

to foe High Court and got foe memo or 
atroeal orepared but when foe app^ was 

^g to be^lSL foe ^ ^^toe 

a by foe Advocate at Allahabad foat foe 
app^ which was valued only at Rs. 


4. The plaintiff filed Civil Revision No. 9 
of 1967 against foe order refusing to con- 
done foe delay and also filed Second Appeal 
No. 825 of 1967 against foe dismissal of 
his appeal as time-barred. In my opinion, 
if foe plaintiff had filed only foe second 
appeal, foe putpose would have been served. 
However, as a precautionary measure, when 
he has filed foe second appeal as well ^ 
foe revision, it should not prejudice his 
case. 

5. On behalf of foe appellant-applicant, 
it fi3c been argued foat foe learned District 
Judge having accepted foe case set up by 
the plaintiff-appellant foat foe Mukhtarkhas 
was advised by foe clerk that foe appeal 
was to be filed in foe High Court and foe 
period for filing such appeal was 90 days 
and foat acting on this advice foe Mukhto- 
khas had gone to Allahabad and got foe 
memo of appeal prepar^ and fintog 
there foat foe appem could not be filed m 
the Hig h Court, returned and filed foe a^ 
peal in foe District Court, he erred in hold- 
ing foat foe wrong advice by foe cierfc wM 
not sufficient ground for condoning the 
delay. Rehance was placed for th^ sub- 
mission of his on a Division Bench decision 
of this Court in foe case of Hanuman 

v. Prifovi Nath, 1956 All LJ 367 — (AIR 
1958 All 677). • 

6. As against fois submission of fo® 
learned counsel it has been ^gued for the 
respondent-opposite pa^ that foe ex- 
cretion exercised by foe lower Appellate 
Court should not be interfered _ with m 



212 AD. [Rw WOJ Balnralamd v. Bhagrratl Devi (S N Sm^ J) 


SC 260, Smt Unam Bal v. State of V P.» 
AIR 1962 SC 1621. RanJal v. Rewa Coal- 
fields Ltd,, AIR 1962 SC 861; lader Sinah 
Desh Raj v. Harnam Sio!^ Glaa Sin^ AIR 
1962 Funi 450, Punjab State v Gopu Smgh, 
AIR 19^ Piu^ 154, Ashutosh v Jatmdca 
Mohan Seal, AlR 19^ Cal 238, Keshardevv 
Radha Kissen, AIR 1953 SC ^ and Nam* 
deo Lokmaa v. Narmada Bai, AlR 1953 SC 
228. 

7. 1 have considered the respective sob- 
missions of the learned counsel and have 
looked mto the vanous authorities cited by 
the learned counsel for the parties and have 
also looked into the vanous cases referred 
to m the case of 1936 AD LJ 367 = (AIR 
1936 AU 677) So far as this t^urt is con- 
/cemed, the consistent view has been that 
the expression 'suSaent cause’ should be so 
construed as to advance substantial justice 
(see the cases of Shib Dayal v Jaeamath, 
AIR 1922 All 490 (FB). BnJ Mohan Das v. 
Mannu Bibi, (1897) ILR 19 AU 348 (FB) 
These two Full Benches referred to above 
dearly establish that an honest nus^e of 
law committed by an advocate, even though 
a negligent one, should not be ^owed to 
operate to the jvqudice of the Ltigant The 
same pnnaele nas been applied in the case 
of clerks or mefussQ lawyers 

8. We have to see m the cucumstanees 
of the present case and on the finding of fact 
recorded by the learned Distnct Judge as 
to whether there was sufficient cause or oot 
for the delay in films the appeal before 
the learned Distnct Judge The learned 
Distnct Judge has believed that the appel- 
lants case that be bona fide beheved m the 
advice given by the clerk concerned and 
actmg on the bona fide behef he went to 
Allahabad and thereafter came back to the 
Distnct Court and filed the appeal It is 
not said that die appellant was neghgent m 
filing die appeal even after when he was 
apprised of the fact that such an app^ 
could bo filed m the District Court 

time taken In filing the appeal after the in- 
formation given is not such that one would 
bold that the appellant has oot explained 
each c^yV o'ehiy m the cncmnstances of 
case The learned IXstnct Judge, aft^ 
bavmg accepted the case of the appellant 
on facts to be correct held that the facts 
found did not constitute sufficient cause 
This decision of the learned Judge, in my 
{opinion, IS contrary to the established view 
{of this Court that even negbeence of the 
{district lawyer or of his clerk may be 
enough to consbtute sufficient cause for 
the failure to initiate proceedings within the 
prescnbed penod. In judging as to the siifB- 
jaency of cause, the bona fidw of the person 
iconcemed are to be taken note of ami the 
[calibre of the agent giving advice has to bo 
seen. 

la this case it appears that the smt which 
was valued at Rs 9 000 and odd was partly 
deoeed and partly dismissed by the learned 
Civil Judge The clerk corlcaittd in the 
circumstances of this case must have enter- 


A IS. 

tamed the behef that the appeal would lie 
to the Court and not to the Distnd 
Comt ancT bad given that advice It is taio 
that after having brou^t to the notice of 
the moftissil counsel the Rets of the case, 
if the clerk had sought his advice he mi^ 
have known that the apwal could only ne 
filed before the learned Distnct Jude^ but 
this was the negligence of the cleri: con- 
cerned in whom the appellant placed un^- 
ot reliance The advice given by the clerk ' 
no doubt may be termed as ‘ne^gen^ but 
the poor htigant who bad reposed confi- 
dence m the clok, should not be penalised 
for it If the learned Chstact Judge had not 
b^eved the case of the appellant it woi^ 
have been otbenvise and the delay would 
not have been condoned but having accept 
ed the bona fides of the appellant it was 
not proper exeroso of discretion in rejeebag 
the appeal as time-barred. The Supreme 
Court cases referred to above by the leamM 
counsel for the respondent are disbnguish- 
able, 

9 The Supreme Court in the case of 
AIR 1962 SC 361 referred to above by ffie 
learned counsel for the respondent, 
approved of the decision given by the 
Madras Hi^ Court in the case of Krishna 
V Chalhappan, (1890) ILR 13 Mad 2^, and 
this decision was also rehed upon in th e case 
of 1956 All LJ 367 « (AIR 1958 AU 677). 
as such, wo can safely take the case or 
(1890) ILR 13 Mad 269. as layug down 
iTO correct law which has the approval of 
the Supreme Court. 

10 “nus Madras case arose out of, ^ 
foUowmg orcumstances Land was sold o 
execubon of a decree which was pa»ed 
against the defendant for a sum exceeding 
Rs 5,000 A suit to set aside the sale was 
mshtuled m a Subordinate Judges Co^ 
and was dumi^Bd. The plamhff who 
sired to appeal against the decree dism^ 
lag his suit was advised *ba» the appeal 

to the High Court in which a memorandiOT 
of appeal was accordin^y filed. On its am 
peanng that the value of the property sold 
was less than Es 5 000, the Hi^ Court re- 
turned the memorandum of appeal for pO" 
sentabon to the Distnct Court. The 
tiict Judge reiected it on the ground tim 
R was barred by limitation, holding that the 
delay caused by the e r ror which me appel 
fant committed m takmg proceedmgs m the 
wrong Court could not oe excused. On ap- 
peal the decision of the Distnct Judge was 
set aside and it was held tbaf the Distrwt 
Judge should have decided whether t^ 
appellant under the special circuinstances 0 * 
the case m appealing to the High C<mrt 
acted on an honest behef formed wtb due 
care and attenbon. In this case the Hon. 
Judges observed 

‘’Wo think that Seebon 5 gives the Cknnts 
a discrebon which in respart of JimMicbm 
13 to be exeiosed m the way in much judi- 
cial TOwer and discretion ought to m *5*^" 
ased upon prmaples which are well under- 
stood, the words “sufficient cause* recefvmg 
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a liberal construction so as to advance sub- 
stantial justice when no nemgence nor m- 
action nor want^ of bona fides is imputable 
to the appellant." 

These decisions clearly show that the ^pha- 
sis laid is on the bona fides of the hhgant 
though this bona fide might be based upon 
the negligent advice of the clerk or me 
counsel concerned. If the le^^ Judge 
had exercised his discretion ba^g taken 
note of the principle of law laid down m 
these various cases, the ^“^^Sbon exercised 
may not have been mterfered wth. Since 
on^facts the learned Distnct Judge h^ 
found in favour of the appeUant but at tte 
same time has considered it not to coi^ti- 
tute a sufadent cause, m my opmion, ^ 
will be a case of an error of law and the 
dedsion of the learned Distnct Judge can 
be interfered with by the Co^ oi 
In the case of Charles Osenton & Co- v. 
Jbhnston, 1942 AG 130 at pp. 138 ^dl89, 
the law has been laid down as follows.-— 
^t i^ clear that the Court of apped 
should not interfere with the ^crefaon or a 
Tilde’s acting within his jurisdiction ■unless 
Jhe^Court is clearly satisfied that be 
wrong. But the Court is not .entitied simply 
to say that if the Judge had lu^dicbon and 
had aO. the facts before him, the Court of 
appeal cannot review his order unless he is 
to have applied a wrong principle. 
The Court must, if necessary, exa^e anew 
the relevant facts and “ 

order to exercise a discretion by wy ot r^ 
view which. m.ay reverse or va£ *e orfer. 


S. ‘^^Ye?rfote»or^er of Ju%e 
may often te of decisive iinportance on ^ 
finJl issue of the case, and one which r^ 
^es a careful examm^on by the Co^ 
nf Appeal Thus, in Gardner v.. Jay, .(loo51 
29 (&D 50. Bowen, L.J., in dhcussingthe 

discretion of the J^ge ^ 
triaL savs: “That discretion, like other judi- 
cid discretions, must be exercked accor^g 
to common-sense and 

and if there is a miscarriage m the exercise 
of it, it will be reviewed. 

11. Applying the principle “ 

laid dowh above, I have no 
coming to the conclusion that the le^ea 
Distrilt Judge erred “ “ot ^yrng foe be^ 
fit of Section 5 of the limitation Act to tne 
rfSt The Punjab Hifo cags 

rSied upon by the learned counsel for foe 
respondent taking contraw view “ 
of the advice of counsels elerk c^ot be 
refied upon in face of clem decisions of to 
Court wherein wrong advice of a el^k hm 
been held to be sufficient grou^. for c^n 
dnnincr tVie delav. The Punjab High Court, 
to foe® case of AIR 1962 Punj 450 wbifo bm 
been relied upon by tbe learned co^el for 
the respondent, has held as folloi . , 

•The High Court has power in seccind 

1 r! *1.0 irmnnd*; tlPOn wtoCU 
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duty of exercising discretion in a judicial 
maimer cast upon foe lower Appellate 
Court has been discharged properly or not 
If discretion has not been exercise at alL 
or has been exercised whimsically or arbi- 
trarily, foe Court of second appeal -will be 
acting within foe ambit of Sec. 100, Civil 
P. C., while interfering with such an order 
of lower Appellate Court The question as 
to whether foe facts and circumstmices con- 
stitute sufficient cause, is one of law and 
not of fact and can be raised in second ap- 
peal” 

12. Thus, on the authorities cited by foe 
learned counsel for foe parties, it is clear 
that when foe learned District Judge came 
to a ■wrong findin g about foe sufficiency of 
cause, he nas committed an error of law 
and foe same can be set aside by a second 
Appellate Court. The arCTment of foe 
learned counsel that since foe first Appellate 
Court has exercised its discretion,, it should 
not be interfered with to appeal in foe cir- 
cumstances of foe present case caimot be ac- 
cepted. In foe case of Baban v. Emperor, 
AIR 1926 Nag 503, it was held that delay 
to filing an appeal caused by honest mis- 
take of foe party’s valdl to calculating foe 
time was sufficient cause for excusing foe 
delay ■under Section 5 and foe High. Court 
to revision interfered ■with the decision of 
foe subordinate Court which had not 
cused foe delay to filing . foe appem. In 
•view of what has been said above, foe ap- 
peal as well as foe revision should be 
allowed. 

13. Accordingly, foe appeal as well as foe 
revision is allowed, foe orders, of foe Dis- 
trict Judge are hereby set aside and foe 
District Judge is directed to readmit foe ap- 
peal to its original number and decide it on 
merits to accordance ■with law. In foe cm- 
cumstances of this case, I direct foe partes 
to bear their o’wn costs to appeal as well as 
to revision. 

jg;SB Appeal and revision allowed. 
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R. S. PATHAK, J. 

C K Avasthi, Petitioner v. Chairman 
Board of Governors, Indian Institute of Tech- 
nology, Kanpur and others. Opposite Party. 

avil Misc. Writ No. 3161 of 1967, D/- 
6-3-1968. 

(A) Institutes of Technology Act (1961), 
S. 26 — Statutes 12 and 13 framed under 
~ Promotion — Cannot be claimed as of 
right — Decision not to promote does not 
amount to imposing penalty. 

The imposition of a penalty assumes foe 
existence of a right and results in foe. dep^ 
vation of that right It rnay be a ngbt to 
property or a right to liberty. A 
enjoying that ri ^t is punished or penalised 

LL/LL/F801/68 
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by beug depnved of it. Both elemez^ 
must concur There must be a rl^it and 
the light must be taken away, permanently 
or temporarily, by way of punhnment Thme 
is DO n^t to promote to the hi^er post 
and tberaore the decision not to promote 
a person does not amount to imposinc 
pe^ty (Para 3) 

(B) Insbtntes of Technology Act (1861), 
S 26 — Slatale 12, CL 3 (f) and CL 7 — 
CL 7 is mtended to operate where post Is 
fillftt by promoooa fn* pcnod not exceeding 
12 roontla — Post of Semor Steoographcr 
not filled for tempor ary penod of tYreivo 
months — > Held that Snecbon Committee 
which considered cases of famor tteoo- 
giaph&s for promobOQ was one oonsbtnted 
under sub-elause ({} of CL (3) (Fora 4) 

(C) Institutes of Tedmofogy Act (1061), 

S 30 — Dispute not anang out of con- 
tract between Institate and employee ~ 
S 30 (,1) is oot attracted. (Para 7) 

S H Kacker and Dhar, for Pebtioner; 
Standing Counsel, for Opp^fo Party 

ORDER. The pebboner Is a Junior steno- 
crapber in the Indian Inshbita of Techno- 
fogy, Kanpur The next higher post Is that 
of a senior stenographer A number of 
vacancies in the cadre of senior stenogra^en 
having anseo, appoiobneots were made by 
promooon from amoog the Junior stenogra 

g bers The anWLDtmeitf were made upoa 

le recommenoaboos of a Selection Cotn- 
taittee constituted for the purpose. Two 
fcunor ttcaograpkers, K. A Dsipsi sad H. A 
Naithant, «ere appointed as senior steoo- 
graphers The i^itioner, K. Avasthi, 
who claims to be senior fn service, was not 
appomted. The pebbcmer addressed a repre- 
seotabon to the Director of the 
Insbtute, but his representabOD was rejected 
by the Director who pointed out that the 
Selecbon Committee bad taken into consi 
derahon *ali relevant material includmg the 
semon^ and past record of the persons coo- 
cemed'^ for the purpose of recuounending 
^e promobon of pnuor stenographers to 
the higher post am did not the peb 
tloner suitable for promobon to that post 
for the present. The pebboner apphed to 
the D rector for recoosiderabon of lua case 
but without success He then filed an ap- 


cpntract bet w een blm and the hisbtute no 
dispute could be referred to the Tribunal 
The pebboner then filed (he instant peb- 
bon He prays for mandamus dueling 
the Chauman of the Board of (Pernors m 
tho Institute, the Director of the Insbtate 
apd the Assistant Registrar (Admmistrabon) 
ci the Institute to promote mm to the pest 
^ senior stenographer He al^ prays for 
dfrtioran lor quashing the ordeis rejecting 
his representation and appeals He also 
prays Ini' mandamus requiring the Director 
of the Insbtute to forwam his appeal to the 
victor Altemaliv^, he prays for tnanda- 
mns lerrainng the Director to consbtute a 
Trihuniu for deciding the dispute raised by 
(be pebboner 

2. The pebboner contends that tiia ded- 
ton not to promote him to the post of seaior 
stenographer is fn the n^ure or penalty ana 
as no opportumty was afiorded to him to 
show cause fn the matter (he principles of 
cabmi Justice have been contravene To 
succeed fn that contenbon it is necesjaiy 
for the pebboner to establish that the decs* 
not to promote him u by way of pe- 
nalty A body of statutes has been framed 
Qpder the In^tutes of Technology Ad 
1061, and Stobite No 13 sets out me terms 
apd coodibons of service of permanent 
ployees The p^boner points out th^ CL 
(9) of Statute IS provides for disoplinary 
njoceedi!^ and the imposibon of peoalba 
against the employees of the Insbtute aro 
cpe of the penalbes wbcb may be tsiposra 
u the mihhofd/ag of protooboa^ Tie pea- 
tfpner says that the decision not to 
mote turn to the post of senior stesographa 
amoonts to the fmposibon of a penalty upon 
him That the decision was by way of pe- 
nalty 1$ he urges, supported of the circu^ 
stance that his app ^ was entertained c? 
the Director An appeal against an oiuCT 
Imposing penalty is provided by Clause (10) 
of Statute 13 

3 In my opinion, there is no force fn ti® 
contenbon that the decmon not to prom^ 
the pebboner amounts to imposing a penahy 
upon the pebboner The pebboner ha* 
unable to show that he nad a n^t to 
bo promoted to the post of semor steno- 
grapher Unless be enjoyed that n^t. “j 
cannot be said that his proa ‘ 


^ ^ withheld by way of penalty The imposibi 

OT0I5 rf tto md ,liiat .ppal WM ^ Doalt, ffiTemlenc ot ane 


also rejected. Then he pr efe n-e d an appeal 
to the President of India, who under the 
loshtutes of Technology Ac^ 1961, fs tim 
Visitor of the ^ 


Tbe appeal was filed with the Director 

with the request that ft ho forwarded to the 

Visitor The pebboner was informed away, permanently or temporanly, by 


apd^’ronilts fn the d^mvabon of that rf^ 
It may be a ngl:± to property or a ri^ h 
liberty A person enjoying that 
punished or peoahsed ^ b^g deprived oi 
fo Both dements must concur Theis 
must be a right and the li^t must be tak0 


as no appeal lay to the Visitor, the appeal 
filed by the pebboner would not be fomaid- 
ed. lunafiy, the pebboner for tho 

appointment of a Tribunal of Aroitraboo for 
the deasion of the dispute raised by b™ 
He was informed that as the deeroon sot to 
promote him to the post v of senior steno- 
grapher bad not occasionea. any broach 61 


of punishment. In Ae instant case wh®l ' 
the pebboner bad no n^it to promotion td 
the higher pos^ die deasioa not to pronwto 
bun cannot amount to imposing a penalty 
Here, whai has happened is that the filling 
of the posts of sen ter statographo’ was 
^ected upon recommendabons made by e 
Selection Committee entrusted with the task 
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of examining the cases of all the jmior steno- 
^laphers and determining upon relevant con- 
siderations, including meir seniority and 
parf record, who among them was most 
suitable for promotion. 

4. The petitioner bases his claim entirely 
upon the fact of his seniority. But nowhere 
y do I find, neither in the Institutes of Tech- 
/ nology Act nor the statutes nor any other 
material on the record anything to show that 
seniority alone was the determinative crite- 
rion. The posts were filled by selection and 
the selection was governed by a wide field 
of considerations, one of wnich only was 
the element of seniority. It is said that 
seniority alone should determine promotion 
because no procedure has been laid down 
by the Board of Governors, and I am re- 
ferred to Clause (7) of Statute No. 12. Sta- 
tute No. 12 provides for the maimer of 
maldng appointments to the posts in the 
Institute. Clause (1) declares that all posts 
at the Ihsb'tute shalf normaffy he fiffea by 
advertisement but the Board of Governors 
shall have the power to decide on the 
commendations of the Director that a parti- 
cular post be filled by invitation or by pro- 
motion from amongst the members of the 
staff of the Institute. Clause (3) provides 
for the constitution of Selection Committees 
for filling posts under the Institute, other 
than the posts on contract basis, by adver- 
tisement or by promotion from amongst the 
members of tne staff of the Tnstitute. 

Each Selection Committee depends for its 
consdtution upon the category of posts 
which are to he filled up. These posts range 
from those of Deputy Director and Profe- 
sor to those not specifically enumerated but 
carrying a scale of pay the maximum of 
which exceeds Rs. 600 per mensem. Sufa 
dause (f) of Clause 3 provides that in the 
case of all other posts the Director may, at 
his discretion, constitute such Selection Com- 
mittees as may be considered appropriate by 
him. Clause (7) states: 

'“Where a post is to be filled by promotion 
feom amongst the members of the Institute 
or temporarily for a period not exceeding 
twelve months, the Board sh^ lay down 
the procedure to be followed." 

Apparently, having regard to the conterf 
in which Clause (7) occurs, the word “or” 
has been inadvertently inserted and was not 
intended in the clause. It seems to me that 
Clause (7) is intended to operate where a 
post is to be filled by promotion from 
amongst the members of the Institute tem- 
porarily .for a period not exceeding twelve 
months. That follow's necessarily from the 
drcumstance that detailed provision has been 
made in the preceding clauses for filling 
posts by promotion on a permanent basis 
from amongst the members of the Institute, 
There was no point in repeating the provi- 
sion in Clausa (7). Now, in the instant 
case, when admittedly the post _ of senior 
stenogumher claimed by the petih'oner fe not 
to be Sled temporarily for the period of 
twelve months or less, Clause (7) cannot be 
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invoked. On the contrary, the case is one 
which appears to fall under sub-clause (f) 
of Clause 8. The scale of pay of senior 
stenographer -is Rs. 210 — 425. The Selec- 
non Committee which considered the cases 
of- jum'or stenographers for promotfon-to the 
post of a sem’or stenographer was a Selec- 
bon Committee consb'tuted under sub-clause 
(f) of Clause 8. 

5. It is cl^ from paragraph 8 of the 
counter-affidavit filed by the Assistant Regis- 

(Administration) of the Institute on be- 
half of the respondents that the Committee 
considered the case of the petitioner and 
^aiuined the report received from the 
Deputy Librarian under whom he is pre- 
s^tly working and Superintending Engineer 
of the Construction Unit to which he was 
attached previously and in view of the un- 
satisfactory report in respect of his work in 
the Construction Um't the Committee de- 
cided that his work and conduct should bo 
wafcihed for a further period before his 
case was considered for promotion. Upon 
this, it is not possible to say that the deci- 
sion not to promote the petitioner amounted 
to Unposing a penalty on him. The con- 
sideration that His appeal was entertained by 
the Director does not carry his case any 
further because the appeal was rejected and 
^en; is nothing to show that it was not re- 
jected because it did not lie. 

6. In the circumstances.- the contention 
that the petitioner was entitled to an oppor- 
tunity to show cause against the decision not 
to promote him is without substance and 
must be rejected. 

7. The next contention of the petitioner 
is that the respondents were bound to consti- 
tute a Tribunal of Arbitration' for deciding 
the dispute raised by him. Reliance is 
placed upon Section 80 (1) of the Institutes 
of Technology Act, 1961. That provision 
reads: 

“Any dispute arising out of a contract be- 
tween an Institute and any of its employees 
shall, at the request of the employee con- 
cern^ or at the instance of the Institute, 
be referred to a Tribunal of Arbitration con- 
sisting of one member appointed by the 
Institute, one member nominated by tbe 
employee, and an umpire appointed by the 
Visitor.” 

. A dilute which can be referred to _a 
Tribunal of Arbitration must be a dispute 
arising out of a contract between the Insti- 
tute and the employee. It is not possible 
to hold that the dispute raised by tlie peti- 
tioner arises out of a contract. Conse- 
mrently. Section 30 (1) is not attracted and 
the petitioner is not entitled to a reference 
of tire dilute to a Tribunal of Arbitration. 
The petitioner complains that the respon- 
dents have refused to refer the dispute to a 
Tribunal after going into the question whe- 
ther there was any merit in the dispute and. 
ho s?iys, that is a function to be e.xercised 
by the Tribunal and not by the respondents. 

I ani not satisfied that the reference has 
been denied on the ground that the dispute 
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was devoid of ment. It is dear from tha 
xnatenal before me that the reference has 
been denied because of the view that no 
diqnite arose out of any contract between 
the petitioner and the Institute 

8 No other point has been pressed be- 
for me 

0 The petition fails and is dismissed with 
costs 

MVJ/D V C Petition dismissed. 


St^e (Lfahesh Chandra {} 


^LB. 
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Dalcband, Appellant v State, Respondent. 

Cnminal Appeal No 2553 of 1904, DA 
20-2-1967, against order of AddL S J HI, 
Bareilly, DA14*9-1964. 

(A) Penal Code (18G0), S 373 — Lacera- 

tion of hymen, postmor pennaeum and vagi- 
nal walls of victim — Absence of injury on 
person of accused, and particularly penis, 
cannot be sole ground for discarding pro- 
socubOD cvidenoe. (Paras 10, 11, 12) 

(B) Penal Code (18G0), Ss SOL 3C3 and 
876 — ^Accused taldng or enOexog S-year old 
^ out of keeping rf lawful guardian wiuiOTt 
consent of mother m the a&ence of father 
and subsequently committing rape on giri — 
No proof of aoy intention of ra^ at the 

o! ladnappmg — Coirvieti<m under S 366 
b improper — Conviction under Ss 363 ^ 
375 u vdid. (Paras 17, 18) 

(C) Penal Coda (I860). S SCI — *TakBS 
or entices" — Takmg when is complete — - 
Consent of cluld immaterial — Form of en- 
ticement not conSned to oSermg fweet 
meats 

The takmz need not be by force and it 
IS immatenaf whether the minor gul consents 
or not ^ that is necessary Is that there 
must be takmg of a child out of the keep- 
ing of the parents Nor need enbcemcnl 
be confin^ to any single form of allurement 
Offer of sweetmeats is one such form. Even 
the enbcmg away of a child playmg on a 
public road is suffiaent The act or taking 
IS not in the proper sense of the tenn, a 
contmuous act But where the mmor has 
been actually taken out of the keeping of 
her guardian, the act is a completed one 
(Para 17) 

P N Misra and V B Gupta, for Appd 
Jant A.GAL, for Regjondent 

JXlDGMEiNTv Ai^ellant Dalchand has 
been convicted un^Ii I-PC., 

and sentenced to under i? unpnson- 

ment for a penod of 

to pay a fine of Rs looi “ default of 
payment of fine to und^^? ngproos imm 
sonment for a further peno3»°* *5“^ m«^ 
Re h^ also been ecrawSaJ Section 

S78 IB C and sentenced fie' " 


ik/Lu imprisonment for a pent? “ j, j 
and to pay a fine of Rs 

Oi/LL/pjsg/es 


of payment of fine to undergo rigorous im- 
prisonment for a further period of four 
months The sentences are to ran coatw 
teatiy 

2. Bnefiy stated, the prosecution cas( 
was this At about 6 pm on 16-3-1964 
Kiiman Jeet Kaur, agw about five yean 
was playmg outside the house of her rathei 
Jogendra Sm^ Dalchand, appellant, came 
to the house and knocked at the door and 
was informed by Jogendra Smgh's Smt, 
Harbans Laur that Jogendra Smgh had gone 
to the bazar The appellant then remained 
sitting near the of the house and talk 
ed to the prl for five or seven miontes and 
then took her away to Ae ba?^ close-by in 
his lap Smt. Harbans Eanr had called her 
to take food. When there was no response 
Smt Harbans Kaur came out of the door 
and saw the appellant gomg with the ^ 
in his lap She called the appellant 
replied that he was taking the to the 
Halwai s shop and would T» back within a 
few minutes Smt. Harbans Kaur vraited for 
soma bme and then went to the house of 
her neighbour, who was also called Jogendra 
Stn^ and informed him that Dalchand, aj^ 
peliont, had taken away the gxrl and h^ 
not yet bnnight her hack. Jogendra Smp 
also had seen the appellant tafing away the 
gIrL But nobody went to the bazar «J 
search of the girl fust then. After abotrf 
half an hour the prls father Jogendra Smgh 
returned and was informed by SoL Harbans 
&iur He then went m ses^ of the gul 
and came to Amar Siaeh’s shop seat Kohara 
pir where Nand Bam ftinl p W Balwaat 
Singh were sitting. 

On beanng about the incident frnm the 
hither of the girl, Amar Smgh, Balwa^ 
SiD^ and Nand Bam went to the appel 
Lmts house in search of the girL The 
pellant was absent, but the appellants wue 
from inside the house inforaed the 
that her busbaiid had brou^t the guf ^ 
had been asked by her to ^e back the 
gul to her house Smee they had not mot 
the appellant and the girl on the way, they 
then went towards the field and the Man 
dhaiya of the appellant in Mohalla Smk^ 
about two furlongs away They heard 
shneks and cares or a ^ild from a distance 
of about 15 or 20 paces from the Afandha^^ 
of the appellant. As they reached i^e to 
the Mandhaiya Jogendra Singh flashed his 
torch and saw the appellant committing 
rape on the girL They all then rushed 
wids the Mandhaiya. Amar Smgh and Bal 
want Smgh cau^t die appellant. The gul 
was picked up m an unconscious ^ditiOT 
by her father The appellant and thera^ 
giH were then taken to Kbharapir, from 
where B dwant SinA and Amar Smgh w©it 
away, because it had become late Banjrt 
Sm^ end Ujajar Sm^ (PW 4)took cha^ 
of the appellant and went wim the 
miTs father Jogendra Sm^ to Kohara^ 
Outpost and took police help and th« tooa 
the appdlant and the iMied girl to P S 
wall, where a first mfonnation report was 



Dalchand v. State (Mahesh CJhandra J.) 


IPrs, 2-9] AO. 217 


1969 

lodged at 12-80 a-in. The gurl’s frock 
ffixt. and the accused’s dhoti and shirt 
(Ehrt. S) were taken possession of by the 
police^ and sealed and later on sent to the 
Chemical Examiner. At about 2-80 a.m. the 
same night the girl •was examined by Dr. 

Padma Aganval at the Dufferin Hospital, 

Bareilly and the doctor found a tear from 
the vaginal orifice up to the anal orifice. 

She -was then admitted for examination 
under general anaesthesia in the daylight. 

S. At about 10 a.m. the next morning 
the examination under general anaesthesia 
revealed that — 

a The whole of the hymen was lace- 
bleeding on touch. 

(2) There was a tear from 6 O’clock direc- 
tion of the hyme^ 1 inch x 1/3 inch right 
up to the anal orifice. On opening the tear 
it was full of faecal matter. On further exa- 
mination there was a tear 1/3 inch in rectal 
wall. 

4. In the opinion of the lady doctor, the 

f irl had been raped -within a period of 24 
o'urs and the estimated age of the girl was 
five years. 

5. The appellant pleaded not guilty and 
alleged false implication out of enmity. He 
stated that he was indebted to Jogendra 
Singh and could not repay the jpm. 

Jogendra Singh then came to the fiel^ 
abused and beat the appellant and cau^ 
him and took him to Koharapir and fed 
made him locked up at the outpost Tb" 
was the statement made by him before the 
Committing Ma^trate. In the Ses^o^ 

Court die appellant stated -under Sections^, ^ _ 

Criminal P. C., that it -was three davs mer going home at about 9 o’clock after closing 

the appellant had been beaten at the held fijs ^op, he saw on the way Dalchand, ^ 

that he went -with two baskets oi^egetables pellant, taking the girl towards Mohalla 

for s piling them in the market The yege- " - - - -- 

tables of one of the baskets were sold m 
front of Kararapir Outpost and the empty 
basket left there. The other basket of 
vegetables was taken by the appellarrt to 
Kutubkhana and the vegetables sold there. 

At about 7-30 p.m., the ^pellant came to 
t^e the basket from Konmnpir. Jogendra 
Singh then had him arrested wth the help 
of me outpost police. Then Jogendra Singh 
went to ms own house andT Drought his 
feughter and wife. 

fi. Out of the 11 -witnesses examined b; 


no doubt that in view of the statement of 
Lady Dr. Padma Agarwal the girl Jeet Kaur 
w^ five years old at the time of the rape. 

doctor’s statement also clearly shows 
that she had been raped. 

7. The learned counsel for the appellant 
contends that it was not the appellant who 
had kidnapped and raped her and that the 
prosecution evidence on the point is wholly 
unreliable. 

8. Smt. Harhans Kaur (P.W. 5), the 

mother of the girl, stated that the appellant 
came to her house at aboht 9 p.m. on the 
date in question and was told by her on en- 

S that her husband had gone to the 
, that thereafter the appeUmt sat down 
the wall and after tallang and playing 
with her daughter Kumaii Jeet Kaur for 
five or six minutes took the girl in his lap 
without asking Harhans Kaur and that when 
she called the girl for taking food and there 
•was no response, she went out and saw the 
appellant taking her away. She further 
stated that the appellant told her that he 
was taking her to the halvvai’s shop and 
would bring her hack soon afterwards. 
After waiting for 5 or 10 minutes she went, 
said she, to her neighbour Jogendra Singh 
and told him that Dalchand, appellant, who 
had taken the girl had not brought her back 
till then and that she was informed by 
Jogendra Singh (P.W. 9) that he had also 
seen Dalchand taking away the girl. When 
Smt Harhans Kaur’s husband returned after 
half an hour, she told him about the inci- 
dent and the husband went out in search 
of the girl. Jogendra Sin^ (P.W. 9) corro- 
borated her on the point that when he was 


by 

the prosecution, Balwant Sin^ (P.W. 3), 
Jogendra Singh (P.W. 6), the father of the 
gin, and Amar Singh (P.W. 7) purport to be 
eye-witnesses of the actual commitment of 
the rape by the appellant. Smt Harhans 
Kaur ff .W. 5), the mother of the girL stated 
that me appellant had taken the girl away 
from her house and had replied on Harhans 
Kaur’s query that he would bring her after 
giving her some sweets from halwai's shop. 
Jogendra Singh (P.W. 9) stated tfaat he also 
saw the appellant taking away the girl. Dr. 
Padma Agarwal (P.W. 1) examiimd the 
raped girl and Dr. H. S. Am^vani (P.W. 2) 
examined the appellant Trilok Sin^ (P.\V. 
10) -was the Investigating OfBcer. There is 


Suikfe and that 15 minutes afterwards 
Jogendra Sink’s wife came to the house of 
the -witness teUing his -wife that Dalchand, 
appellant, had taken her daughter. Jogendra 
Singh (P.W. 9) further stated that he told 
her that he had also seen Dalchand taking 
the girL 

9. Jogendra Singh (P.W. 6), the father 
of the feL who is a hawker and sells cloth, 
stated that when he returned at about 9-30 

f .m. to his house on the night in question, 
0 -was informed that Dalchand, appellant, 
had taken his daughter away on the pretext 
of gi-ving her sweetmeats, that thereafter he 
went in search of the girl and informed Amar 
Sin^ at his shop about it and was accom- 
panied by Amar Singh and Balwant Singh 
and Nana Ram (who were sitting there) to 
the house of Dalchand, appellant The 
■witness further stated that at the appellant’s 
house he was informed by the appeUant’s 
•wife from inside that Dalchand had brought 
the girl and that she had rebuked him and 
asked him why he had brou^t the girl and 
told Jogendra Sin^ that her husband fed 
gone to his house to leave the fel there. 
Getting su^icious because they had not 
met Dalchand on the way, Jogendra Singh 
and his three companions -went to the Man- 
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dliam at the appellant’s field on the east of 
his nouse. According to the witness when 
th^ were about 15 or 20 Mces from the 
Mandhaiya thw heard a shn^ of a and 
rushed towards the Mandhaiya fiasmng his 
toi^ when the Mandhaiya was five or six 
paces away from them and then saw the 
appellant actually raping Jeet Kaur 

Balwant Singh and Amar Sio^ can^ 
die appellant and Togendra Smgh took the 
girl in his lap and brought the girl and the 
appellant to Koharapir From there Amar 
Smgh, Nand Bam and Balwant Smgh went 
home and Uiagar Smgh and Ean|it Sm^ and 
Jogendra Siarh brou^t the girl and £e ap- 
pellant to Koharapir Outpost and went from 
^ere with a head constable to the Pobce 
Station Kotwnli and dictated the report 
there at 12-30 a.ni. Ha has been corrobo- 
rated by Balwant Smgh (P W 3) and Amar 
Sindi (P\V 7) on the point that they went 
wiUi him to the appellants boose and were 
informed ^ the appellants wife that the 
appellant had been rebuked by her and that 
he had taken the girl to Jogendra Singhs 
home They were also corroborated by 
Jogendra Smgh (P W 6) on the point that 
they went with him to the appellants Matt- 
dhaiya and heard the shrieks and saw the 
appellant actually committing rape and then 
brought the appellant and the girl to Kohara 
pu and thereafter the two witnesses went 
away to their bouses. Uiagar Smgh and 
Ranjit Singh met them and were prewed 
to ^ with Jogendra Smgh. the girl and the 
Mpellant hi the police staboo. Uiacar Siou 
(P W 4) corroborates Jogendra Siam on the 

e mt that the girl and the appellant had 
en brought to Koharapir Jogendra 

Smgh, Balwant Smgh, Nand Bara and Amar 
Sm^ and thereafter Balwant Smgh, Nand 
Bam and Amar Singh went home and he 
went with Jogendra Smgh, the appellant and 
the girl to the police outpost and thereafter 
to the police stabon where the first mlorina- 
bon report was lodged, 

10 The first contenbon of the learned 
counsel for the appellant u that the enbre 
prosecubOQ story is false smce the medical 
etaminabon of the appellant goes against 
the prosecubon story that the rape was com- 
mitted by the appellanb Acwrding to the 
learned counsel for the appellant the rape 
could not have been committed by the ap- 
pellant without receiving any injury on lus 
person, parbcufarly the penis 
II It IS tme dial Dr H S Amwanl 
found no m)uiy on the genital regioa or 
anywhere m the appellants body and no 
dotting of the hair In the opinion of the 
doctor, there were no signs of struggle, but 
the absence of smegma round the corona 
sugg^ed that there could have been 
serual intercourse There could possibly be 
no injury caused to the appellant at the 
of the mped girl because she was only fivo 
years old. As for the absence of injunes 
OT the gemta! region of the aroellanb Dr 
H S Aibwani was of the view Jiat £f them 
was not fall penetration diere wdold be so 


lacerations on the treninm of the penis Be 
further explained that if only the corona 
went msiae the private parts of the girl, 
^ere would E>e no lacerabons 

12. In Modfs Medical Junsprudence and 
ToncoloCT, 14tli Edn. at p 339, it is men* 
boned t&t— 

*Wodi had seen cases in which diere was. 
no injury to the penis of the accused! 
although there were lacerabons ofthehymenJ 
posterior penneum and even the vagmalj 
walls of the vicbin ^ 
and In Taylor’s Principles and Practice of MedI* 
cal Junsprudence. lOtb Edo. at p 83 the 
case of K V Crowley has been quoted in 
which the prisoner, aged twenty Jour, was 
tned for a crunuial assault on his own 
daughter Catherine aged less than 4 years. 
The labia majora of the girl was swollen 
and bruised. The fourchette has been tom 
across as well as the postenor wall of the 
vagina, for a depth of over a quarter of an 
inch lending backwards from thtg there 
was a lacerahoD which came up to the ante- 
nor wall ol the rectum The antenor part 
of the esterna] sphincter, f that part be* 
tween the anal onfice and the central tendon 
of the penneum had b««j tom. There was 
bleeding on her pnvate parts and even on 
edmtssioD to bi^itaJ there was sli^t ooz* 
log of blood. Tbe prisoner himselT desired 
to be examined by a doctor No marks ol 
yioleoce on bis p^on nor any stains ol 
blood or Mmen. etc., were found. The 
apron in which the dhild bad beeo vrrapped 
wbeo she was taken to the hospital contain- 
^ blood and spermatozoa on one spot and 
blood only on the other Nothing was found 
elsewhere The prisoner’s pudenda was un- 
usually dean for a man of his employment 
and cleaner than the rest of the body The 

I ury wished to know why no marks of vio- 
enco were found on the pnsoner, and the 
medical witness had stat^ that the male 
organ, bang pressed against the soft parts, 
would not sbow marks of violence The 
pnsooer was on the evidence convicted and 
•entenc^ to 10 yean penal servitude This 
case and the medical evidence produced in 
that ^case supports what been y»tH m 
ModTs Medical Junsprudence and Toxico* 
liW that there are cases m which m spitfl 
of ml these mjunes on the pnvate parts of 
the victim, there may be no injury whatso- 
evCT on tie pen^ of tfi® accused. It would 
not be, therefore, correct to discard the pm* 
secubon evidence otily on the basis that no 
injuna were found on the person of the 
appellant! 

13 The next contention of the learned 
«ninsel for the appellant is that the time 
{actor goes a g a ins t the prosecution case, 
conlration IS that in the first place, 4 
five would not be given her meals 
after 9 pm., tiiat the shops could not be 
open et the time when Amar Sin^s shop 
» said^ to have been open anfl that if we 
pioceed backi^sd from the tune at wfuch 
the report was lodged it is not possible fot 
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a^d '“ffjs 
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said that the time meadoned by Smt Hm- 
bans Kaur as 9 or by Jogendra Smgh ^ 
9-80 p.m. are accurate. There 
queatfy be always a difference of half ^ 
^ur or an hour or even more m &e time 
mven by the various persons when th^^e 
not sprakmg with rrference to any watch 

or dock. 


er meaib i,„„cp 

- Singh 


S is Sat ■i,'=«’'<^i,Vto;rstoiEs 

(P.W. 31 le isd nSi 

shop at ^out ® ^ Nand Ram by 
Bam to have he says that he 

Amar Singh on left for 

knew Amar^SmA betore ^ 

Amar Singh s .f a ^ar^Singh *at A^ 

from the statement of n^Join gfeli other 

Singh’s shop ^d ^thk ^ 

and^ he sells do* ^ toe snop^ 

goes about as a Balwant Singh 

^erefore,, not sn^^^g ^ .hop 



8 pan. m laci, *nt toey 

it was al nb^t 10 the nouse and the 

had reached there, ^mee ^ ^ nothing 

shop adjoin oaA o&^ th ^ Sin^ 

strange in the ^*™^elimes he doses his 
when ha says closing time of shops, 

shop even aft^ *e ^[ing ^ 

He says that at he ^ad acted 

at 10 p.tu* It niay^ cHod open after 

against law m mere fact that on 

the dosing time, but^toe^^ j 


sgaiubL xa%-r ^ * TV mere ibcl 

the dosing time, but to^^ had 

that day Rd\v^t Singh^M ^ house after 
reached his .®b°P I'j not necessarily demo- 
the dosing time^dd ^t ne^^^ 

lish the P™®.®^^^°?hen ^gendra Singh came 
C.'^diSoSed'Sm’iout ae tePP=»- 
ance of the girl- _ „ . 

14 . As for f^^o^doSTt that 

information re^^ toCTe j^fg^nation re- 

the tone at 3 ^ 2-80 ami. ^ 

port information rep°^ 

mentioned m the „ j^t to arrive at a 
But it would °^5^“’^i-ward from the 

fixed time by information repq^ 

time given in &e ^j^3 jaten hy 

for so many factors, „ rickshaw to 

toe coiMlainmt “ and the time 

toe fidd at too talking to his 

taken by the a heated exdiange of 

own wife^d bav^ ^ taken at 
words ■'^fb hm; the taken 

Koharapir Outpost aim talking to 

toe complain^t and to ^^3^.3. have to 

toe app^ants toe complainants 

be considered. , w,-atch with toem, and 

party is said to have a various plac^ 

toeir idea of *e la doing van- 

end toe tone takCT th accurate or 

ous acts cannot be sm^ it he 

e\’ea approsimatdy correct, inw 


There is thus no reason to disbdtoe 
P \Vs 3 6 and 7 when they say that th^ . 
^w toe appellant in, the very act of co^t- 
toj rape on the gA when they msh^ to 
the Mmdhaiya attCT hearmg her shneks 
a distance of about 20 or ^ 
Steventoey did not see the actual ^e 
(altoS 1 amee with the Ckmrt below tot 
tW ^w it) toere is ample evidence to show 
that it was ’the appellant wto had taken the 
Sri ftomher hom^ 9, tot she. was 
TOvered in the appellants Ma^haiya m a 
raped condition soon aftewnids ^d 
the appellant was also found there 
Sr^It is also in evidence tot to 
^r,K Tffhich was taken possession of by toe 
sSf to Ihe'chenajd 
found by the Chemical Exa^m and 
the Serologist^ to be covered wito hnrnm 
blood. The frodc of the girl was found to 
^ve spermatozoa by to Chetmcal ^- 
miner. There nould ffien he no doubt tot 
fSiari Teet Kaur ^ raped by the appel- 
lant in me Mandhaijn. .t i 

^uld not leave 

^ a severe healing 5 thev bad found^ 

f”rs"£ SreoSjfit a:3‘‘S & vat. 

Silto No doubt there would 
nltural^reacb'on to ta.ke revenge on 

So ‘pjSrSnUtting ftv 

?Sfe|VS£“f|toS£ 

^ ^TgSonrotiris 

toe See *.«» Mead 
S t^g *® “to their hands. 

iR The story as ^ven by the apprila^ 
hi riS disced by to Court 



appeUant cau^ toe sat-e ot 
son to beheve tot . complainant 

Si a aalSStl oaee idegtog 
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rape of bis own dau^ter and implicahng die 
appell^f. 

17 After t consideration of tbe entire 
evidence on record I find that the appellant 
has been ngbdy convicted of the offence 
^Tndpr S S76 Id* C As for the offence under 
S 360, Ii*C,, it 13 not clear from the evi 
dence on record when be had taken tbe girl 
in bit lap to his own hons^ ha had done 
80 with the intention of committing rape. 
According to the prosecution evidence the 
witnesses were informed at the appellant’s 
house that he had come there with the 
crl and that it was his wife who had asked 
him why he had brou^t the gul and had 
told him to take tbe girl hack to her honse 
and leave her there If he had the inten- 
tion of committing rape from the very begin- 
mng, he would not have taken the five-year 
old girl to his wife It is not unlikely that 
the intenbon to commit rape arose in his 
mmd some tune later on while he was taldog 
hack the gul from his house Thera i^ 
however, no doubt that tbe appeliant had 
taken or enbced the five-year old gul out 
of the keeping of the lawful guardian without 
the consent of the mother m the absence 
of the father He had not taken tbe 
merely to the halwaTs shop but had taicen 
her else\vhere including his own house In 
fact, we do not know whether be actually 
took her to halwais shop also or not There 
was no consent either implied or express, 
for talong her to a^ other place 
Section 361, IPC., defines 'kidnappiD^as 
follows — 


"Whoever takes or enhees any tnmor under 
sixteen years of age, if a male, or under 
ei^teen years of age, if a female, or any 
petson of unsound mind, out of the keepmg 
of the lawful guardian of such mioor or per- 
son of unsound mind, without the consent ^ 
such guardian, is said to kidnap such minor 
or person fconi lawf^ guardianshm 
^rolanahom — ^The words “lawf^ guar* 
dian’^in this seebon include any person mw- 
fnlly entrusted with the care or custody of 
such minor or other person. 

Eicepbon 

8 taking need not be by force and it b 
tenal whether the mmor gul consents 
>t. All that IS necessary js that there 
be tabng of a child out of the ke^ 
£ toe pa^ts Nor need enbeement be 
led to any y single form of alluretnent. 
w eweetme^s is one such form. Even 
aboag away »f a child playme on a 
’■ road 13 suffi<3bp^ act ot taking 
. the prope^sense of the tenn, a 
* T? mmor has 
^en too keeping of 




There b thus not the sh^test donbt that an 
offence of kidnapping under Seebon 363, 
1.P C., was committed by the appellant But 
It has not been estabb^ed as we have 
already seen that toere was any intention of 
tape at the time of Indnamiiiig «There is 
no gu^on of any knowlrage that rt was 
Lke^ that she would be forced or seduced 
to dJiot intercourse, for it was later on he 
himself who committed the rape An offence 
under Sechon 866. IJ C , cannot, therefore 
be said to have oeen made out The ap- 
pellaut IS, therefore, liable to conviction! 
under Seebon 363, IJ* C , only 
19 The result b that ttie appeal is 
partly allowed Hb appeal against the con- 
vicbon under Seebon 376, UC., b dismiss- 
ed. The sentence of Imprisonment nndet 
that seebon fa upheld, but that part of ^ 
sentence which relates to fine fa set aside. 
The appeal is allowed in respect of the con- 
vicboa and sentence under Seebon 360, 
I J* C and they are set aside The appellant 
fa convicted instead under Seebon 863 IP C. 
and b sentenced to undergo five years’ 
rous imprisonment under that se^on. los 
sentences run conccriently 
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FULL BENCH 

S N DWIVEDI, M H BEG AND 
RAlESHWAfll PRASAD, JJ 
Seth Dwiinka Prasad, Appellant v Jal Jal 
Shn LunJ Behan Lai ana others, Besp^ 
dents 

First Appeal No 829 of 1953, W 22-2- 
1988, against decree of Civil Judge, Etawab, 
D/25-M953 

Debt Laws — tJ. P Encumbered Estates 
Act (25 of 1834), Ss 47, 19 (2) — Property 
fraadulently sho\ra as property of one 
son and sold in micbon — Creditor of true 
owner who u not party to srile proceedi^ 
can claim it as fais own m collatem proceed- 
ings — AIR 1947 AH 188, Ovemil^ 
Where some property was fraudulent^ 
shown as the pinpaty of one jpenon ^ 
sold in proceeamgs under the EncumbeiOT 
Estates Act, whereas it was actually toe 
property of another who had made a nett' 
bous mt m order to defraud fus creditor^ 
the sale itself would be vibated and wm 
not consbtute a “proceeding* within S ^ 
of the Act even if it h^ b«n confirm^ by 
a Court. In such an event, toe credito, 
•who 15 a thud person and a stranger wm 
was not party to proceedings resulting ^ 
the sale but whose nghts are sought to bo 
d^eated by a sale brought about as a con- 
sewence of fraud, can expose the fraud m 
collateral proceedmgs (Para 201 

The list of property sent by the Special 
Jndge to toe CoUector under o 19 (2) wiU 
LL/AM/F760/6a 
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1969 — 

»?is=r%.%s 

of ^ihe CoUector ^d *e 

mere, on sale S tme owner 

tiie list under Section 19 f A 
wBo has not already conged^J^^e^ ^ 

Judge "'He 3 

Slaiming his s^e has pass- 

ing to expose that Ae |^°g°y^baser he- 
ed no interest to the au ^ 

of any ‘proceedings . ba^ed by S. 47, 

If die true_ barred from showing 

his creditor ^ °^,vner of the property, 
that he is the true o'vner « ,953^^^ 533, 

s j,(“>5rin^ 

Sf 19^4 ^ 

All 188, Overruled. (Para 18) 

Case. Betmrf.., W’lf'*). 

(19S6) ^ i9^mi leySdiJ. 

‘“lli M W 551. A1>5»1 ''■ 9 

Abdus Salam Sved Ali 

= “ 

‘“^SsfloB IT 

Hardoi V. (V 40) = 

S 239, Bankey Lai v. 

Naren^ &n 997 (V 39) = 

‘“a^ B 

Sin^ ^Mst. B^^ ^ gg^ _ 

^^1952^ LJ 62r(FB), Bdadin v. ^ 

BLTvfv. ^ 

'^.sssfS^- . 

Bam Ran Bijay Prasaa v. ^ 

'ifg^iifi^^-SoSdS 

Prasad 


2 Smi^s LG 7,. ISfi 20 
Duchess of ?i°Ss.tone s cas 
Gopal Behan, ^^^S^®for 
Smha and S. Swarup Naram, 

Baleshwar p cpri K. G. Srivastava, 

Gopal Goushala, H. P- ben, ^ 


K. C. Saxena, Smt Chandra Kuer, for Ees- 
pondents. 

<! T'J DWTVEDL J. (on his own behalf 

required to answer this question, 

“Whether, in the circumstances of tto 
case. Section 47 of the Encumbered Estates 
Ac^bars the entertainment of 
by the creditor relatog to ownership of the 
property in dispute. 

2. Let us first mve the 
One Jai Narain hal; a hig 
also considerable habihties._ In 1921 M 
gifted, inter alia, some of his zaimnd^ pr^ 
(the property in dispute mduded) to 
lis wife, Chtoma Kunwar. She w^_ made 
the absolute owner of those Pi"®?®*®®-^ 
1 CWR cbc made an application under Sec. 4 
Ke EnSSber^ Itates Act (here^ter 
c^ed ‘the Act*). In her wntten statement 
Section 8 of the Act she mentioned 

^Th?'?oi5'^d grpcEons of JJ 

g Zifr Section 8. 

Sey dM Mt show the properties ^eady 
bv lai Narain in favour of Cbimma 

^^ar ^ S^ the disputed property dso was 
teerein. In his %vritten statement 

Snder Section 9> 

^^sfoOo'Tgai^Jai Narain, showe^d the 
uroS as liable to attac^ent, 

£“1 

to defraud his creditors. 

4 The Society lodged a claim. It wiw 

Cist'S 

referred tee question to us_ have 

tr »d'SiSave”.Ba tot be »d hjs 

SJ ■“i !S*Xds.°p»??so to, -to 
"r'S to ^ bSgtae to, Smt 

le^?}mf Sue ' to” potSS/ olvsS 

wew of these findings they have_r^ 
fi* . ' ® r :4 .,„ocHnn for determina- 


16 


f! Tn wew of these tmamgs ui^y 
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Sec. 47 or the other associated provisions 
Id Maharaja Bahadur v Sarioo Smgh, 1946 
All LT 38o = (AIR 1947 All 188) a Divi 
Sion Bench held that a person wui failed 
to pul fonvard a claim to die property be- 
fore the Special Judge could not maintain 
a suit to establish his bile to it m the Civil 
Court. In Ram Dal v Surai Bux, AIR 19^ 
Oudh 271 a D vision Bench of the Oudh 


CoDeclor withi 

w^o Junsdicbon the property of the lam 
told is situate. It is also exhib ted at a coi 
spicuous place where the landlord is r 
ndinfr Any person having a claim to th 
property may file an objection within a ce 
tam bme 

. ^1^3) the Special Judge deadc 

Chief Court disagreed wih tlus view Sec- derLsifm^Tiill p^da tL 

bon 47 which was not nobced m the earher S* be deemed to be a decre 

1 o* a Civil Court of cnmrwitimf {uncrtir^.m- 


interpreted m fh'g case. According 
- . nch Section 47 created a bar 
against the parbes to the proceedmgs before 
the Special Judge or the (^Hector Enshna 
Pal Singh V Klst Babban, 1952 All LI 
156=(AIR 1952 All 227) (FB) is not mate- 
nal for our purpose In Baladm v Mst. 
Ram Piarey_1952 AH LJ e23=(Ani 1952 
All 977) (FB) a certain property was sold 
under the Act, although the Lmdlord h^ 
c l a i med only a half share m it in his writ 
ten statement under Section 8 It was hdd 
hat a suit for a hall share was mamtaioable 
w the true owner thereof for the Special 
Judge had no Junsd ebon to show this share 
m the list under Seebon 19 (2) The case 
is distinguishable on facts from the present 
one 

8 In Banlcey Lai v Narcndra Sincdt. 
1953 All LJ 239 = (AIR 1953 All 5^ 
«»rtaia properties of the landlord were 
shown in the list under Seebon 19 (2) 
Wiile the Collector was proceeding with 
he hquidabon of his debts a son boro after 
he list was sent to the Collector insbtuted 
a suit for parbboQ of his share In he said 
properbes It was held hat neiher Seebon 
11 nor Seebon 19 (2) stood in hu way 

9 In Abdul Ghafoor v Abdus 
Sajam, 1953 All LJ 551 = (AIR 1954 
65) certam property was mcluded in he 
statement under Seebon 8 Instead of claim 
“g he property under Section 11 before 
he Special Judge he true owner msbtut^ 
a Slut for a declarabon that the property 
belonged to h m It was held hat he suit 
was maintainable This case is also disbog 
mshable on facts from the present case. 

10 Syrf Ah Miyan__ v ,Syed Taslim 


Syed 

, - — _ also di! 

able on facts from he instant case. 

he property shown m he list nn. 

bon 19 (2) bad not been sold. 

IL Adverbng to he Act, Seebon 8 re- 
quires he landlord to 61e a written state* 
ment, showing, inter aha, he nature and 
extent of his prop e rty which is liable to 
attachment and sale. Section 10 requires 
he creditors to file heu- Theynnav 

also show he nature and extent of he lana 
lords property Under Seebon 11(1) he 
Speoal Judge shall publish a nobce specify 
tog he property menboned by he landlom 
to ^ wntten statement or by the creditors 
to heir claims The nobce is published in 
he Gazette It is also pubhshea n 
paper selected by he Special 
of he notice is exhibits at bis own 


a C^ Court of competent Junsdicbot 
w his decision will ojserate as res ludicat 
between he landlord and he objector Sec 
bon 19 (2) enjoms upon he Sp«^ Judg 
to inform ho Collector “of he nature aw 
extent of he property menboned in h 
nob^ under Seebon 11 which he has fouw 
to be liable to attachment or sale fa satis 
^ on of he debts" of the landlord Unde 
Copter V of he Act he Collector shal 
ta^ stra to hquidate he debt of he land 
lord. Seebon 45 provides for appeals froa 
ho orders of ho Special Judge and Colleo 
tor Seebon 48 provides for revision, 
aramst heir orders Section 47 is u 
follows- — 

Except as provided fn Scchons 45 and 
48 no proceedmgs of he Collector or Spe- 
oal Judge under this Act »hall be questioned 
to any Court." 

^ Jo, contest by ho real owner 
ho $p«^l Judge gives a decison he ^ 
^11 ^ cannot reopen he issue 

co^terally But what happens If he does 

5?* Speoal Judge? ^ 

01$ btie exbnguished? 

13 expressly provides that 
decreed or undecreed 
ag^st he landlord, shidL if not made 
mthm he bme prescribed before he Special 
in ^ deemed for all purposes and for 
au eccas oiu to have been duly discharged 
®^^^crs debt is exbnguislied by a 
ratulory fiat The Legislature^Ws not enact 
w a sitmlp provTs on m respect of he hud 
I^rsoDs claim to he prop«5ty published m 
he Gazette as belongmg to the landlord 
a fair iMerence hat in his 
^bere he Legislature dd not intend to rob 
reter and ray Paul it did not contemplate 
to extinguish he propnetaiy nghts of third 


Ybero Penoas 


^ of property gent by he Spe- 
^ Jn^e to he^eSUecto/under Sec 19(2) 
n third person from claiming 
o properW u fas own fa a collateral pro- 
S'lrTeo Vii^ to Baakey&g 

All LJ 239 = 1953 aU 533) 

trat the word found" clearly indicates thai 
rmiess here Is a Judicial determmabon of his 
«“™by he Speaal Judge he is not shut 
claiming ho proper ^ to ho Gvlll 


, Seebon 47 also does not bar Mm 
from claiming ho property m a collateral 

^ proceeding This seebon protects fromchal- 

m a news- lenge only a proceedmg^ — and nothmg 
za. Aconv name — of the CoUector and he Specud 
Judge, when on sale of he propoty 
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jshown in the list trader Section 19 
'(2) ’the true owner who has nol 
already contested before the Special 
Judge asks for a declaration of his ownership, 
jhe does not ^estion any proceedings of the 
Collector or the Special Judge. He does not 
question the order for sale, or the act of 
^e or the delivery of possession to the pur- 
chaser. He is only claiming his rights and 
consequently seeking to expose that the 
auction sale has passed no interest to the 
auction-purchaser Decause the landlord had 
no right in the property. Section 47 does 
not prevent him from exposing die real effect 
of the auction sale. The effect of sale does 
not form part of any ‘proceedings’. 

16. In an akin context, Mr. Justice Walsh 
said: “Certainly a Civil Court has no Juris- 
diction to set aside the proceedings in a 
Revenue Court, but I have no doubt that 
it has iinisdiction to declare that a course 
of conduct which eventuated in some decree 

or order in the Revenue Court was 

fraudulently devised or was the result oi 
some wicked conspiracy to injure the plain- 
tiff and to deprive him of his ri^ts behind 
his back and without his knovwedge: AIR 
1922 All ^4 (295), See to the same effect 
Narendar Kumar v. Custodian-General of 
Evacuee Property, AIR 1956 PunJ 163. 

17. The Act is “a code for the adminis- 
tration of the assets of die landlord”; 1954 
SCR 508 (513) = (AIR 1953 SC 521 at 
p. 524). It bears affinity with the law of 
insolvency. A sale of property by_ the Sol- 
vency Court or the Receiver appointed by it 
does not preclude the real owner, if he has 
already not contested before that Court 
from, claiming the property as his own in 
the Civil Court Why should a sale under 
the Act have a disparate effect? We can 
discern nothing in the nature, scheme aiid 
language of the Act (including Section 47) 
to warrant a different result 

18. If the true owner is not barred by 
Section 47, as we think, his creditor is also 
not barred horn showing that he is the true 
owner of the property. 

19. Our answer to the question reierred. 


to us is: No. 

20. M. H. BEG, J.: I entirely cracOT-mth 
the view expressed by my learned brother 
Dwhredi, J. It is only a proce^g taken 
under die Act which can be questions 
either Section 45 or Section 48 of the U. P. 
Encnmbered Estates Act The purpose w 
Section 47 is to make it clear that apart 
firom the modes prescribed by the statote 
for questioning the proceedings of the 
lector or the Special Judge under me A^ 
no other channels of relief imder the ordi- 
nary proceduttJ law are open. ^ It 
ever, a well-established proposition: xraud 
is an extrinsic collateral act which vibat« 
the most solemn proceedings of Courts ot 
Justice.” In Duchess of Kingstone s <ss^ 
2 Smith’s L.C. 7. 13di Eklm, P. j? 
p. 651, Lord Coke said: *Tt avmds a^udi- 
pjfll acts, ecclesiastical or temporm . ^ere- 
fore, if some property was naudnlently 


shown as the property of one person and 
sold in proceedings under the Encumbered 
Estates Act, whereas it was actually the pro- 
perty of another who had made a fictitious 
gift m order to defraud his creditors, the 
sale itself would be vitiated and not 

coi^tute a “proceeding" under the Act even 
if it has been confirm^ by a Court In 
such an event, the creditor, who is a third 
person and a stranger who was no party to 
proceedings resulting in the sale but whose 
rights are sought to be defeated by a sale 
brought about as a consequence of fraud, 
could expose the fraud in collateral proceed- 
mgs where the true character of what merely 
appeared to be a ijroceeding under the Ac! 
is determined by showing Uiat it is re^y 
no proceeding under the Act in the eye of 
law. The Act was never meant to operate 
as an engine of fraud. My answer to the 
question referred to us is ^o in the nega- 
tive. 

BY THE COURT 

21. Our answer to the question referred 
to us is: No. 

HGP/D.V.G. Reference answered in 

negative. 
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Abdul Salam, Plaintiff-Appellant v. Union 
of India and another, Defendants-Respon- 
dents. 

Second Appeal No. 4341 of 1960, D/- 
10-4-1967, against Judgment and decree of 
AddL Dish Civil J., Aligarh, D/-26-9-1960. 

(A) Citizenship Act (1955), S. 9 (2) — 
Citizenship Rules (1956), R. 30 — Scope of 
— Suit for injunction restraining Govern- 
ment from deporting plaintiff alleging him- 
self to be citizen of India is not barred — 
"What is barred is decision by Court of ques- 
tion whether plaintiff has acquired foreign 
citizenship — Procedure, when such ques- 
tion arises in suit, to be followed, indicated. 

Section 9 (2) merely provides, in effect 
that any question as to whether a person 
has acquirM the citizenship of another 
country shall be determined by the prescrib- 
ed authority. It confers exclusive Jmisdic- 
tion on this authority which under. Rule SO 
of the Citizenship Rules is the Central Gov- 
ernment. But the jurisdiction of the Civil 
Court to try a suit asking the Court to re- 
strain the Government from deporting a 
plaintiff alleging himself to be a citfren of 
India is not barred. What is barred is the 
power of the Court to decide the tmestion 
whether he has acquired the citizenship of 
another country, provided this question 
arises in the smt If it does arise, the Court 
cannot try the question itself. The pnoper 
course for it would be to refer any (Tueshoa 
covered by S. 9 (2) to the Central Govern- 
ment and stay further hearing of the suit 
till the decision of the Central Government 

KL/AM/F329/68 
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is received and then deade die suit m ap* 
cordance with law AIR 1963 All 482, FcA, 

AIR 1962 SC 70 ReL on, <Para 7) 

(B) Gtuenship Rules (1956), R. 89, 

Sclu m, a. (3) — Person leaving India and 
staying in Fabstan for five years and coming 
to Tnrtia on Pakistani passport — Allegabon 
by b»rri that he had gone to Pakistan tempo- 
rarily and that be was compelled to obtain 
Pakistan passport m order to be by the ode 
his father in India who was very sen 
ousiyill and ptarficallyon dealh-hed-— Held, 
that acgmsibon of passport was voluntary— 

An act to be involuntary must be the re^t 
of legd obligation — Desire to be present 
at a particular place does not create legal 
obUgaboQ — Word 'Sroluntanly'' means that 
the person obtau^g the passport acted of 
his own volibon and knew the nature of bis 
act, and did not act in performance of a 
legal duty, nor due to coeraon, or fraud, 
or ausreprKcntabon, or mistake 1926-1 
Cb 842 and AIR 1965 SG 1623 and AIR 
1962 SC 1778, Disbng. — (Words end 
Phrases — “VoltmtaryO (Para 14) 

(O Citizenship Act (1935), S 9 (2) — 

Gbzenship Roles (1956), IL SO — Demion 
of Quesbon wfaeth^ person has acquired 
foreign citizenship is judioal — Presump- 
bon arising out of voIuntorQy obtain- 
ing foreign passport — Person affect 
ed most be given reasonable oppor 
binity to rebut presumpbon — Ordi 
narily person must be given personal be^ 
ing — Offioal deeding ease must not act 
upon notes prepared by oUwr oiBaals ^ the 
department— Consbtubon of India, Art 229 
— Natural lusbce. 

The power to deade the quesbon whe- 
ther a person h^ acquired the abzeoship 
of a fore^ country is qoasi judicial in 
nature This means that that authority most 
act judicially and must give a reasonable op- 
portunity to the penon affected W its dea 
Jion to rebut the presu^bon which may 
arise against him under Clause (i) of Seb III 
of Rule SO of the Gbzenship Rules by vir- 
tue of his volimtarily obtainmg foreign pass- 
port. It 13 neither possible nor desirable to 
lay down any ngid tert of wluit Is reason- 
able opportunity "What the scope and the 
extent of the enquiry to be made by the 
authonty on a plea raised by the citizen con- 
cerned should depends uiion the cucum 
stances of each case AIR 1962 SC 1778, 

EeL on, (Para 16} 

A person who receives notice under CL (i) 
of S^edule III of Rule SO to show cause 
why It should not be held against him that 
he has voluntarily acquired the obzenship 
of another country and upon uhom is the 
burden of proving that he has not so ac- 
quired such dbzenshlp is ordinarily enbtied 
to a penonal hearing Parbcularly j. person 
who adnuts that be obtained a passp^ of 
another State but tenders before the com 
petent authonty evidence which, if behevol, 
will prove that he did not obtam it volun 
tanly Is enbtied to a person^ hearing 
Where the person had asked for a personal 


A.I.R. 

hearing but his request was rejecteil this 
was a departure from the prmaples of 
natural jusbee ordin^y governing such 
cases ^ara 17) 

Aforeover, the Inquiry being of a quasi 
judicial nature, the authonty hearing the 
case must act judicially that is, apply its 
own mind to the case before it and not rdy 
upon any other ofBcials opinion or notes or 
comawnts on the ments of the controversy 
The ordinary execubve procedure of “proeess- 
mg" cannot be followed m deadmg a ques 
bon under S 0 (2) of the Citizenship Act. 
The official, before deadmg the case can 
not consult the notes ana comments of 
another official of the department. (Para 18) 
It was, however held in tbig case that in 
asmuch as it was clear hum the persons affi 
davit that be obtained Pakistani pasroort in 
order to see his aihng father in Inma and 
that It was not the result of coenaon, fraud 
or misrepiesentaboiL even if the person had 
been given personal hearing and even if the 
notes made by the departmental officii had 
not been consulterL there was no option for 
the official but to hold under CL (3) of Sch. 
in of R. 80 of Cifazenship Rules that the 
person had voluntarily acquired the mtizeo 
ship of Palostan Any omer finding would 
have been fa violabon of the conclusive pre- 
sumpbOD imposed by CL (3) Th.us,thou^ 
there had been a violaboo of the pnnaples 
m natural jusbee and uregul^bes had 
been committed in the dedsion, the result 
could not have been different even if there 
bad been no such violabon or megul^bes 
(Para 19) 

'RTiere a person, in respottse to a notice 
under Clause (i) of Scbedula m of R 80 
of the Qbzenship Rules admits that he ob- 
tamed a Pakistani passport and does not 
place any material to establish a pruna frae 
case (hat the obtaining of the pas s p o rt was 
not voluntary, the authonty concerned is 
bound to bold that he acquired the cibzen 
ship of the country whose passport he ob- 
tained, and he cannot plead that the dem^ 
of a personal bearing materially prejudiced 
hmi. (Para 20) 

Cases Referred, Cbronological Paras 
(196^ AIR 1965 SC 1623 (V 52) = 

(1965) 2 Sej 706 Mohd, Ayub 
Khan v Commr of Police Madras 15, 16 
(1963) AIR 1963 All 482 (V 50) = 

1963 AU LJ 75, SamiuRah v State 
of U P 7 

(1062) AIR 1962 SC 70 (V 49) = 
1962-1 SCR 779, Akbar Sian 
Alam Khan v Union of TtiflTa 7 

(1962) AIR 1962 SC 1778 (V 49) = 

(1962) 2 SCA 418 GovL of 
Andhra Pradesh v Syed Mohd. 

Khan 15 

(192K 1926-1 Ch 842 « 95 LJCh 
528, In re WiDonson, Page v 
Public Trustee 14 

S J Hyder, for Appellant, Standing Conn 
se L for Respondents 

JUDGMENT This Is a second appeal by 
Abdul Salam from the decree of the Addi 
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tional Civil Judge, Aligarh, affirm ing that of 
the Addition^ Mtmsif, Aligarh, dismissing 
his suit for permanent injunction to restram 
the Union of India and the State of Uttar 
Pradesh from deporting him to Paldstm. 
The plaintiff-appellant alleged in his 
that he was bom in Ahgarh and domiciled 
there at the commencement of the Consti- 
tution of India and is a citizen of India as 
defined in Article 5 of the Constitufaon: that 
in March 1950, there was an outhre^ ot 
serious communal disturbances at 
and several other places in Uttar Pradesh 
which for some time completdy paralysed 
the civil administration and durmg whicU 
the members of the minority comm^^ 
were subjected to great misery and troubto 
and their houses and other property were 
looted and burnt and th^e was m exten- 
sive loss of life; ^ that these ^^tmbmc^ 
created a sense of insecurity m the mind ot 
the minority community; that became of me 
acfiwties of communal demerits m India md 
the State of Indo-Paldstm relations, a ntaa- 
tion was created in winch law and ordm 
were at a discount; that faced ivith this sita- 
rtion, the plaintiff decided to.take tempm 
rary asylum^ till the situation m Indm b^ 
normaL and he went to_ ^ 

May 1950 without the least mtention of 
minting to that country on a pemment 
basis- that with the return of normd coi- 
tions’ in India, ^ plain^ 

Muslims who had sought 

under similar circumstances e^pf^^ed tom 

desire to return to India; ^t 

stances which compelled ^ nf his 

leave his native home and the 

claim to return to India were recog^^ ^ 

the agreement behveen the 

of India and Pakistan, popirly 

Nehru Liaqat Pact wherem it wm ^toady 

agreed that Indian Muslims who 

Uttar Pradesh for Paldstm because 

inter-Dominion agreemen^ ^ ffiti- 

tinued to lanish m ob- 

mately, having despaired of ^ % 

taining permission to return to to ^ j 
came to this country on ^ P^sport is^ 
by the Government of to rS 

akre was no other way left 
to his home; that his family ^ par^^ 
are liidng to India as l 

to these circumstances the not to 

Pakistani passport by the plam^ id not m 
any way affect his status m 



issued orders oirecans; uo. 

India; that these orders are m 

of his fundamental rights as a , 

India to reside and settle m any p^ of the 

country; that he cannot be 

leave todia for Pakistan. The plamtiff appel- 
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lant asked for an injunction to restrain the 
two Governments from deporting him. 

2. The suit was resisted by both the Gov- 
ernments, and a joint written statement was 
filed. The defendants alleged that the plain- 
tiff had not left India because of fear of dis- 
turbances but with the intention of settling 
doivn to Pakistan. It was denied that he is 
a citizen of India. It was further alleged 
that the plaintiff had come to India after ob- 
taining a Pakistani passport but had stayed 
beyond the permitted period which he had 
no right to do. It was also pleaded that 
flie Court had no jurisdiction to hear the 
suit. 

3. It may be noted that the suit was 
filed on 5-7-1957. The importance of this 
date will be explained presently. 

4. The trial Court framed the foUowtog 
four issues: — 

1. Whether the plaintiff is a citizen of 
India? 

2. Whether the Court had jurisdiction to 
try the suit? 

8. Whether a valid notice imder S. 80, 
CSvil P. C., was served on the defendants? 

4. Was the plaintiff entitled to the relief 
claimed? 

5. The trial Court held that the plaintiff, 

at toe time of applying for his visa, made 
a definite statement before toe Government 
of India that he was a citizen of Pakistan 
and wanted to enter India to meet his rela- 
tives, and that toe ^possession of a Pakistani 
passport was conclusive proof of the possK- 
sor being a cittoen of Paldstan. Accordingly 
it held toat toe plaintiff had not proved that 
he was a citizen of Indto , 

On toe question of jurisdiction it held that 
S. 9 (2) of toe Citizenship Act provided that 
when a question arises as to whether a per- 
son has acquired the citizenship of another 
countr>', it shall be decided by toe Cmtral 
Government and therefore the jurisdiction of 
toe Civil Court was barred to every case in 
which toe question of the acquisition of toe 
citizenship of another country arises; toe 
Court held toat this question had arisen to 
toe present suit and toe Court had no juris- 
diction to try it, and dismissed toe smt. 

On appeal the learned Civu Judge aifam- 
ed the view of the trial Court toat toe jum- 
diction of toe Civil Court was barred undCT 
Section 9 (2) of the Act He dismissed the 
appeal -without considering toe merits of the 
c^e. The appellant Abdul Salam has come 
here to second appeal. 

6. During toe pendency of this appeal, 
the remondent Governments filed an applica- 
tion allegtog that the question whether toe 
appellant had acquired the citizenship or 
Pakistan had been decided by the Central 
Government by its order dated 8-7-1963, 
and asking this Court to take this document 
into consideration to toe decision of this ap- 
peal. Therefore, the position today is tot 
toe appellants suit was dismissed oii the 
ground toat it raised a question wh^er he 
Ead acQuired tEe citizeiisliip or Pakistan 
which could only be detennined by the Cen- 



228 AIL fPrt. 6-111 Abdul Salam r. Union of India (Dhavan J) A.L1. 


tial Government under S 9 (2) read 
R. 30 of the Qbzeaship Roles and the 
CjvU Court had no junsmcbon to hear the 
suit, but dunng the pendency of this appeu 
tiie Ceaitial Government itsdf bad d«Med 
the aforesaid question and held that the 
appellant had acquired the amenship <d 
Pabstan. 

7« It may be stated at the outset tb^ 
the view of the Courts below that the |aris- 
dicbon of the GvQ Court to try this smt Is 
barr^ tmder S 9 (2) of the Act is mar^ 
festly erroneous Inat snb-sechon merely 
ptoraes, m effect, that any question, as to 
whether a person has acquired the ctba et s 
ship of another country shall be deemed 
by the prescnbed authority It confers ct- 
clusive junsdicbon on thi« anlhonty which, 
under Buie SO of tiie Citizenship Rules, is 
the Ceoti^ Government But the |unsdie- 
tioa of the Civil Court to try a suit asking 
the Court to restrain the Government frtm 
deporting a plamhff alleging hunself to ha 
a citizen of India is not barred. Wi^t Is 
barred is the jiower of the Court to dead® 
the question whether he has acquired the 
citizenship of another country, prov^ed 
this question arises m the suit . Is *t does 
ans^ the Qvil Court cannot try the questim 
itselt The proper course for it would be 
to prfer any question covered by S 9 (2) to 
the Central Goveminent and stay nirtlw 
hesrug of the suit fall the decision of die 
Omtrsl Government u receved and then de> 
ode the suit in accordance with law Sand* 
uUah V State of U F.. AIB 1983 AH 482, 
following Akbar Khan Alam Khan v Umoo 
of Indi^ AIR 1962 SC 70 In SamraHah's 
case, AIR 1963 All 482, it was held by tbu 
Court that tbou^ neither S 9 nor Buie 30 
expressly provides for a reference by the 
Court to the Cimtral Government of the 
questions specified to S 9 ^), such a power 
to refer can be mfeired. For these reasons 
It is obvious that the view of the Courts lie- 
low that tile tnrudiction of tiie CivO Court 
to try the suit itself was barred is erroneous. 
The pi oper course for the trial Court was 
to refCT the question whethw the appeUaot 
acQUired the citizenship of Pakistan for 
a decision by the Central Covenrment and 
then decide the sent in aocordanoe with that 
decision. 

8 Zf these were the only facts, I would 
have allowed thw appeal and remanded the 
case to the Court iwow with a direction 
that it should remit to the Central Goveni- 
meot for its decision, the question whether 
the appeOant had obt^ed toe citizenship of 
Pakistan. But during the pendency of this 
appeal the Government of Uttar Pradesh to* 
nutted ting very question for the decision of 
the Central Government- The latter decad^ 
it by Its order dated 8th July 1863 
to which It was held that the 
appellant had left India for Pakis- 
tan with an intention to settle down in that 
country pe rm anently, that he stayed there 
for S years which showed that be wanted 
to make Pakiston his permanent home, that 


he retonied to India apparently because tiio 
conditions there did not suit him^ and he 
had obtained a Pakistani passport; and that 
the inescapable conclusion was that he had 
voluntarily acquired the citizenship of Paka- 
tan. These findmgs were arrived at ST id 
Fateh Singh, Jomt Secretaro to the Govern- 
ment of India. Ministry of Home ASans Oa 
the basis of these findingi a formal order 
dated 8th July 1963 was drawn up It runs 
as follows — 

“No 13/417/62-1 a 
Government of In d ia, 

Ministry of Home A^i% 
New Delhi-11, 
the 8th Ji^, 1963. 

ORDER 

Whereas it has come to the notice of tiie 
Central Govt that SW Abdul Salam, son 
of Abdul HaVun, by caste hlusahnan, resi- 
dent of Mohalla Sam BibL Aligarh, had 
claimed Indian citizenshro notmthstonding 
his having obtained a Paustan passport ana 
short term visa for entry Into India from 
Palastan, and whereas a question ariseQ 
as to whether the said Shn Abdul Salam has 
acquired the citizenship of Pakistan, now, 
thmefoi^ the Central Government acting 
under S^on 9 (2) of tiie Citizenship Act 
1955, and Buie 80 of the Qtizenship 
1958, and giving due regard to the crmel- 
pies of evidence contained in Schedule IS 
to the aforesaid Rules and after conndering 
the cause shown by the said Shii Abdm 
Salam against the proposed action under the 
said section and nue, hereby determines that 
tiie said Shn Abdtu Salam has volimtaiify 
acquired the atizenship of Pakistan, after 
26ui January, 1950, Bin before 9th January, 
1953 

(Sd.) H. P SHARMA, 

Under-Seoetary to the Govt of Lidia.* 

9 It may be noted tiiat this formal order 
is signed not by Sri Fateh Smgh but by 
B. P Sharma, Undsr-Secrefary to the G<n^ 
emment of India. 

10 On August 6, 1664, learned counse] 
for the State filed an affidavit to wlu^ as 
attest^ copy of the aforeaid order waa 
B tt a^ e d, together witii an application pray 
Ing that this order shonld be taken into con- 
sideration in dffridmg this appeaL 

11. The appellant opposed this sp^ 
ration md filed a counter-affidavit Hfl 
denied that the aforesaid order was an ordes 
of the Central Government In the alter- 
native he contended ttig» jt jIJ»al «>nd 
to^d. He alleged that he sent to the Cen- 
tral Government a reprcsenlaboa through 
the Government of Uttar Pradesh 
mg an pppoitunify to be heard in person 
and produce evidence ^ the inquiry, thh 
demand was refused by too Central Govern- 
meat which asked him to put f o rw ar d ai^ 
material which he wanted In toe form of an 
affidavit He further alleged acoont 
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In^y Ho submitted an a£5davit through the 
local Intelligence Unit, Aligarh, but had no 
fcnowledge whether it was torwarded for the 
-consideration of the Central GovemmenL 
Ho contended that as the burden of proving 
that he had not acquired the citizenship or 
Pakistan was on him, the Central Govern- 
ment should have given him an opportunity 
to discharge it He contended that he was 
entitled to what he called a “maximum hear- 
ing and that the question of citizenship 
could' not be made on a mere consideration 
of the contents of his representation. 

He also contended that Mr. R. P. Sharma, 
Under-Secretary to the Government of India, 
Ministry of Home ASairs, who had sign^ 
the formal order of 8-7-1963 had no juris- 
diction to pass an order under S. 9 (2) of 
the Citizenship Act, because the power to 
make a decision ■under this sub-section had 
not been assigned to an oflScer of the rank 
of Under-Secretary. 

He also contended that Rule SO of the 
Ctizenship -Rules which nominates the Cen- 
tral Government as the prescribed authority 
for deciding the question of citizenship under 
Section 9 of tihe Citizenship Act is ultra vires 
because that Government could not appoint 
itself as the prescribed audiority. 

During arguments, all the pleas raised in 
die appellant’s counter-affidavit were not 
pressed, and Mr. S. J. Hyder, learned corm- 
sel for the appellant, advanced only one 
argument, namdy, that the order of die Cen- 
tra. ^vemment was invalid because that 
Government had not given the appellant a 
reasonable opportunity of proving his case. 
Mr. Hyder contended that reasonable opportu- 
nity in the present case included the right 
to a personal hearing, and as this was admitt- 
edly denied to the appellant:, the order was 
passed in ■violation of the principles of 
natural justice. Learned counsel relied on a 
nnmber of decisions of the Supreme Court 
in support of this argument. 

In the interests of justice I asked die 
counsel for the State whether the Govern- 
ment of Uttar Pradesh and the Central Got- 
emment were prepared to produce the fife 
rdhting to the case of the appellant for the 
perusal of the Court. Counsel accepted the 
snggesition without any hesitation and the 
hearing ■was adjourned to enable the learned 
counsm to produce the files. I have examin- 
ed them ana they were also shown to coun^ 
for die ajmellant. From the record the 
foUo'wing racts are established and 
edmitt^i by counsel for the States. (11 The 
Central Government rejected the aOTefents 
• demand for an opportunity to be neard in 

g erson and produce evideuca iu support of 
is case at a personal bearing. (2) that Gov- 
ernment permitted the appellant to produTO 
whatever evidence or ouier material he 
desired to be considered by ffie Cenbd 
crnment in the form of affidavits, ffi) Tho 
Central Government asked the Slate Goveii> 
ment to forward such material together with 


its (the State Government’s) views thereon. 
^ The appellant in pursuance of this decision 
filed an mfidavit in which he jirotested that 
the denial of a personal hearing was bound 
to cause him an immeDse prejudice, but he 
had no alternative but to file an affidavit 
instead. (5) In his affidavit dated 13-3-1963 
the appellant merely repeated his statements 
in his earher i^resentation, but produced 
no fresh materii (6) In paragraph 12 of his 
affick'vit the appellant admitted that he had 
obtained a Pakistani passport but explained 
that he obtained it when he received the news 
that his father was seriously ill and almost on 
his death bed and therefore he “felt compell- 
ed ■to obtain a Pakistani passport and return- 
ed to his home in or about 1955”. 

12. As the perusal of fiie file had reveal- 
ed that the Central Government had asked 
the State Government to attach its own 
comments while forwarding any evidence or 
other mateii^ furnished by the appellant in 
support of his case, I considered it necessary 
to make a further probe for ffie purpose of 
ascertaining whether the comments of the 
State Government had influenced the deci- 
sion of the Central Government. According- 
ly I directed that the Central Government 
should file an affidavit sworn by hlr. Fateh 
Sin^ Joint Secretary, Government of 
Ministry of Home Affairs, who had consider- 
ed the appellant's case and held that the 
petitioiier had acquired the citizenship of 
PaHstaru The Government filed an am^vit 
duly sworn by Mr. Fateh Singh, In it this 
official admitted that the appellant had asked 
for an opportunify of being heard in person 
and to produce evidence in his case, but the 
Central Government decided that it was not 
necessary or feasible to give him a personal 
hearing, but he was given a further oppor- 
tunity to produce any e-vidence in his defence 
in the form of an affida-vit. It was also 
admitted by Mr. Fateh Singh that the 
Central Government had asked the State 
Government to forward any material submitt- 
ed by the appellant together ■with their own 
views. It ■svas further stated by him that in 
their reply the State Government had merely 
forwarded an affidavit sw or n by the appel- 
lant without any comments and had vmtten 
diat the State Government had no further 
comments to make beyond what they have 
made while forwarding the appellants case 
earlier. It was further stated by Mr, Fateh 
Singh, that the appellant’s matter was 
’^processed” in fire Ministry' of Home 
Afeirs according to the formal pro- 
cedure, and examined by the Under 
Secretary in the Ministry who OTt up 
a note on the basis of the mateiiar which 
had been fomidied by the appellant. It ■was 
further stated that mis Under Secretary bad 
expressed a view that the explanations given 
by the appellant were not fit to be accented 
and had recommended that it mi^ be held 
that the appellant had voluntarily acquired 
die citizen^’p of Pakistan, It vvas admitted 
by Mr. Fateh Sin^ that- the Under Secretary 
had prepared two drafts for the considera- 
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bon of Mr Fateh Sin^ file first being a 
formal order infor ming tne appellant that the 
Central Government bad detommed that ha 
had voluntarily acquired the citizenship of 
Pakistan, and the second a draft of a letter 
to be issued to the Government of Uttar 
Pradesh informing them of the decision Iw 
the Central Government. It was further ad- 
mitted by Mr Fateh Sin^ that he had look 
ed into the notings and the r^resentabon 
and the affidavit fied by the appellant and 
came to the conclusion tint it was quite clear 
that the appellant bad left for Pakistan with 
an intenbon of settlmg down in that country 
permanently, and that the appellants own 
representabon showed that he nad stayed in 
that county for about 5 years and returned 
to India after obtaining a Pakistani passport 
because the condibons did not suit him and 
as the appellant admitted that he had 
obtained such a passport, there was no 
escape from the conclusion that he bad 
voluntarily acquired the cbzenship of 
Palastan. 

13 A copy of Mr Fateh Smgh's affidavit 
was supphed to the counsel for the appellanb 
At the final hearing of this app^ Mr 
Hyder did not challenge the statement of the 
Central Government that Mr Fateh Sm^ 
had been duly appomted by it to consioCT 
the quesbon whether a parbcular mdividual 
had voluntarily acquired the obzenshjp of 
another Country under Section 9 (2) of the 
Citizenship Act He did not challenge very 
properly in my opmion, the veracity or 
correctness of the statements made by Mr 
Fateh Singh in his affidavit which in mv 
opinion contains a truthful, honest and frank 
statement of facts But Mr Hyder advanced 
two arguments m support o! bis attack on the 
validity of the findings arrived at by this 
officer Fust, he contended that the order 
was vibated by the denial of a personal bear- 
tog secondly, ho argued that file order was 
invalid as there was no findmg that the ap- 
pellant bad voluntarily acquired a Palostanl 
passport. 

14. I consider fiie last argument 

first Mr Hyder contended that the appellant 
clea^ stated xn his affidavit before the 
Cen^ Government that ho was compelled 
to obtain a Fakistam passport only when be 
received news hu father was seriously 
ill and was almost on his death bed, and as 
there was no material before the Central 
Government to rebnt this statement it must 
be accepted as correct. Therefore, (Mr 
Hyder ar^ed) it had been established that 
the appelLmt had not voluntarily obtained a 
Pakistani passport but had been compelled 
by force of cucumstance to do so L«inied 
counsel relied on an English decision m 
support of his argument. In In re ^Vilkmson, 
Page v Public Trustee, 1926 Ch. 842 it 
was held that the word “voluntarily^ means 
the domg of something as the result of the 
free eserose of the will, but not something 
done under a legal duty In that case a 
woman by the name of Edifii Carter was 
left a le^cy by her aunt, but the will con- 
tamed a proviso that *10 the event of my 


said mece volimtarilv ceasing to maVe the 
said dwellmg house ner permanent home as 
aforesaid, 1 ouect that the said sum of 
£ 7000 and the investments representing the 
same shall fall into residue Subsequently 
Edith Carter mamed and at first her husban J 
also came to live with her m her ancestral 
house but later on he pressed her to change 
her residence and live with him m ms 
(husbands) house Edith Carter asked for a 
direcbon from the Court as to whether she 
would be deemed to have voluntarily ceased 
to reside m her aunt’s house if she comphed 
with her husband s wishes The court celd 
that the word “voluntarily” did not include an 
act done m the performance of a legal duty 
or obhgabon requinne a wife to reside and 
co-habit with her husband. It was pomted 
out that the duty of a wife to reside with 
her husband, thoufi of Imperfect obbgahon, 
was capable of enforcement by means of an 
ecbon or smt for restitution of conjugal n^ts 
and therefore if the wife m compliance with 
herlegalduty joined the husbanam thenew 
matrimonial borne as a result of his direction, 
she could not be said to have volimtanly 
ceased to reside in her ann^s house In my 
opinion, the pnnaple enunciated m this deci- 
sion does not apply to fiie appellant. Thera 
was no legal duty eompellmg him to obtain 
a Palostam passport hir Hyder argued that 
the news or his father’s senous iltoess pro 
vided the necessary compulsive force which 
rendered his obtaining a Pakutam passport 
not a voluntary act l do not agree The 
desire to be present at a particular place does 
not create any legal obUgabon to be present 
Hundreds of persons are unable to be present 
at the illness of a parent The coo^rulsive 
force must be someUimg more than an inner 
urge however strong If learned counsels 
argument is accept^ a person who st^ds 
bread because his children are hungry will 
bo able to plead that his act was not volun- 
tary The act of theft is voluntary though 
there are nubgabug cucnmstances Learned 
counsels argument means that any act done 
under a strong temptahon is not voluntary 
to law It also inrohes that any person 
n Tight to taakft n fake ■declaration 
thus obtain a false passport and a visa by 
fraud for the purpose of sabstying his strong 
urge to see a parent who is senousty ilL In 
my opinion the word “voluntarily means 
that the person obtaining the passport acted 
of hij own vohboQ and Knew the nature of 
his act and did not act m performance of a 
legal duty, nor due to coercion, or fraud, or 
misrepresentafaon, or mistake The reasons 
and temptabons which induct Titm to obtain 
the passport do not render liis act otoer than 
voluntary 


15 hir Hyder ated two decisions of the 
Supreme Court Mohd Aynb Khan v Com- 
mi^oner of Pohce, Madras. AIR 1965 SC 
1623 and Government of Andhra Pradesh v 
Syd. Mohd. Khan, AIR 1962 SC 1778 In 
Mohd.Ayub Khans case AIR1965 SC1623 
the Snpreme Court held fimt for the purpose 
of danse (3) of Schedule in of Rule SO of 
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the Citizenship Rules, the obtaining of a 
passport of a foreign country cannot in aD 
cases_ be regarded as conclusive proof of 
acquisition of voluntary acquisition of foreign 
dtizenship, and that if he raises a plea that 
he had not voluntarily obtained the passport, 
he must be afforded an opportunity to 
prove that fact. This case is not of any help 
to the appellant. The Supreme Court had 
in mind those cases where a person may be 
compelled to obtain a passport due to 
fraud or misrepresentation or any other 
similar reason which will render his act not 
voluntary. The court observed: “Cases may 
be visualized in which on accoimt of force a 
person may be compelled or on account of 
fraud or misrepresentation he may be induced 
without any intention of renunciation of his 
Indian citizenship, to obtain a passport from 
a foreign country. It would be difficult to say 
that such a passport is one which has been 
“obtained" within the meaning of paragraph 3 
of Sch. HE and that a conclusive presump- 
tion must arise that he has acquired volun- 
tmily citizenship of that country”. Tim 
observation has no application here. It is 
not the appellant’s case that he was compell- 
ed to obtain a Pakistani passport because of 
fraud, misrepresentation, coercion or any 
other similar reason. His was a deliberate 
and volrmtary act committed to satisfy his 
desire to see his father who was seriously ill. 
(I assume that his allegation concerning his 
father’s illness and his desire to see him may 
be true). The decision in AIR 1962 SC 1778 
is also of no help to the appellant. In that 
case the State Government nad ordered the 
deportation of several persons \yithout refe^ 
ring the question of their having acquired 
the citizenship of Pakistan to the Centra 
Government at all. It was argued before the 
Supreme Court that as these persons had 
admittedly obtained passports of a foreign 
country, tVits raised a conclusive presumption 
that they had acquired the citizenship of timt 
coimtry and it was not necessary to refer the 
question for the decision of the Central Gcw- 
emment. Rejecting this argumerit the 
Supreme Court held that a fintog by the 
Central Government is the basis on which 
any further action can bo taken against such 
a person. This decision is really an authonty 
for the principle that whatever be the mente 
of the case and however conclusive the evi- 
dence of acquisition of foreign citizenstup 
may appear to the State Government, it h:^ 
no jurisdiction to decide the question wtu^ 
must be referred for the decision or the 
Central Government. But in the case before 
me, there has been a decision of the _Cen^ 
Government, and the only question is whe- 
'ther that decision is vitiated by any error 
which goes to its root. 

IG. I now come to the other argument of 
Mr. Hyder. He contended that the Central 
Government’s finding is illegal because the 
appellant was denied the opportumty or 
being heard in person. He also argued that 
the finding of Mr. Fateh Singh ^ is illegm 
because he relied upon the opinion and 


rernarks and notes of his brother officers 
while deciding die question of the appel- 
lants citizenshfo. Now it is manifest oiat 
the power to decide the question whether a 
perspn has acquired the citizenship of a 
toeign country is quasi-judicial in nature. 
Tms _ means that the_ authority must act 
judicially and must give a reasonable oppor- 
tumty to the person affected by its decision 
to rebut the presumption which may arise 
against him under Clause (i) of Schedule HI 
or Rule 30 of the Citizenship Rules. What 
is a reasonable oraortunity? It is neither 
possible nor desirable to lay down any rigid 
test As observed by the Supreme Court in 
Mohd. Ayub Khan’s case, AIR 1965 SC 1623: 
“What the scope and the extent of the 
enquiry^ to be made by the authority on a 
plea raised by the citizen concerned should 
be, depends upon the circumstances of each 
case.” 

17. Ri my opmion, a person who receives 
notice under Cl. (i) of Schedule HI to show 
cause why it shordd not be held against him 
that he has voluntarily acquired the citizen- 
ship of another country and upon whom is 
the burden of proving that he has not so 
acquired such citizensnip is ordinarily entitl- 
ed to a personal hearing. Particulmly, a 
person who admits that he obtained a pass- 
port of another State but tenders before the 
competent authority evidence which, if 
beh'eved, will prove that ho did not obtaiu 
it voluntarily, is entitled to a personal hear- 
ing. In this case the appellant asked for a 
personal hearing but his request was reject- 
ed. In my opinion this was a departure 
from the principles of natural justice 
ordinarily governing such cases, 

18. Moreover, the inquiry being of a, 
quasi-judicial nature, the authority hearing 
the case must act judicially that is, apply 
its own mind to the case before it and not 
rely upon any other official’s opinion or 
notes or comments on the merits of the 
controversy. The ordinary executive pro- 
cedure of “processing”, if I may borrow a 
phrase from Mr. Fateh Singh’s affidavit, 
carmot be followed in deddmg a question 
imder S. 9 (2) of the Qtizensbip Act. In 
this case Mr. Fateh Sin^ has frankly 
admitted that before deciding this case he 
consulted the notes and comments of another 
ofBcials of the Department This he could 
not do as he was acting judicially. 

19. If these \vere the only considerations 
I would have allowed the appeal and decreed 
the petitioner’s suit for an injunction. But 
w’hatever be the irregularities committed by 
the Central Government or the authorities 
hearing his case, the finding agmnst him that 
he voluntarily acquired the citizenship of 
Pakistan is based on the appellant’s own 
statement in his affidawt that he obtained a 
Pakistani passport -with the object of coming 
to India to see his afling father in other 
words, on his virtual admission that he 
voluntarily obtained such a pas^ort It svas 
not the appellant’s case that he was compell- 
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ed to obtain a Pakistani pa ssp o r t dae to 
fcand, mis-representati^ coerc&m, or any 
other similar reason. Tnerefore, even if 
petitioner had been ^en a personal hearing 
and Mr. Fateh Sin^ donded this case 
without consulting any notes or comments 
made by any other officer, ffiere was no 
option for him but to hold tmder Clausa (3) 
ot SdL m of the Citizenship Rules uat 
the appellant bad voluntarily acquired the 
citizenship of Pakistan. On these ^cts. any 
other finriin CT would have been in violaticin 
of the conclusive presumption Imposed by 
law under Clause (3). Tne comments of 
other officials were snperfluous and cnnecea* 
saiy, and the failure the Central (?ovem* 
ments refusal to eive the appellant a 
personal hearing coula not, and die! not, pro- 
[udice him. Tne ref o re , I am comp^ea to 
hold that- though there has been a violation 
of the inimnpTes of natural {ostice and 
irregularities have been commit^ in the 
decirion of this case, die result could not 
have been diderent even If there bod been 
BO pidi violadoa or teregobriHes. 

20. If the petitumeris case in his aS* 
davit filed before the Central Covemment 
had been that he had been compeQed to 
obtain a Pakistani passport, not voluntarily, 
but due to fraud or mis-representatian or 
eoercioa or the like, and he Bad been denied 
a personal hearing to prove Us case W evi» 
dimce. I would Ime n^d that he had bem 
materially prejudicisl. But the petidoaera 
ovm case u that he obtained a PaUstani 
passp^ because he derired to see his ailing 
nther. But, as erotaioed above, a strong 
desire to see an aiUng parent does not make 
the obtaining of a foret^ passport less than 
voluntary. »Vhere a person, in response to 
a notice under Qause I of Schedule III of 
the Citizenship Rules admits that he obtain- 
ed a Pakistani passport and does not place 
any rnatgria! to estmilish a prima fade case 
tbar the obtaining of the passport was not 
voluntary, the aimiorify cemoemed Is boimd 
to hold that he accpiired the dtizenship of 
the country whose passport he obtained, and 
he cannot plead that the denial of a personal 
hearing materially prefudiced bim. 


veaz^ standing and has been recommended 
oy Court — Words *has been" In the 
expression *T{ he has been for not less than 
seven years an advocate" — Meaning— -Per- 
son nrad not be contimnng as an advocate 

at lb« Hitm of n l» p <}?ntTngnf | 

According to Art. 233, a per^ who Is 
not already in the service is eli^ble only If 
he has been an advocate or a pleader of 
at least seven years’ standing nnrt is recom- 
mended by the Hi^ Court. The expression 
•has been in the phi^e "if ho has been 
for not less than seven years an advtxate 
or a pleader^ indicates tbaf- the state of 
bemg has existed and may be (but not 
necessarily is) continunig. Clause (2) of 
Alt. 233 does not restr^ the held or eb'^- 
bility to only such advocates or pleadCT 
who were actively practising at the date of 
their appointment. Consequently, the per- 
son to oe appointed as District Judge need 
not be contuoing to be an advocate at the 
time of his appointment. AIR 1961 SC 
816 and AIR 1658 AH 823 and AIR 1967 
SC 442^ ReL on. (Paras 7, 8 end 9) 

(B) Words and Phrases — "Hm b e en" — 

Meaning — "Has bed" sriien not followed 
by a participiB is the present pq f ec t fenre 
of "to be" and indicatw that the state of 
being costed and may he (but not neces- 
sarily is) continuing. AIR 1958 AH 823, 
BeL on. (Pan S) 

(C) CoDstitntiOQ of India, Art. SO^fto* 
viso. Art. S33 a^ 233-A — U. F. 

Judicial Service Rules, 1953 — Effect of 
decisioD in AIR 1668 SC 1987 — Conditions 
of service mean and include various aspects 
like appointment scale of jiay, conEnnatioi^ 
Ksionty promotion, paymoit of pension, etc. 
—Alt. 233 deals with imly one condition of 
service namely, appointment — Buies are 
semahle — Only u>e rules relating to ap- 
pointment alone are invalid due to non* 
compliance vritb Ait. 233 (1) — Best of the 
tales are valid. 


21. The appeal is dismissed, but in die 
droumstances 1 direct that the parties shall 
bear their own costs throughout. 

BCD Appeal disunssed. 
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Chandra Mohan, Petitioner v. State of 
U. P. and othos. Opposite Parties. 

C5vil Misc. Writ No. 897 of 1087, D/- 
24-11-1967. 


(A) Constitution of India, Art. 233—131^ 
hility of appomtment asDistrict Judge — 
Fersm not In judiaal service is w'dhie 
provided be been a lawyer of seven 
^/AM/F290/68 ' 


Proviso to Art. 809 confers powers to 
make rules to govon the conditions of 8S> 
rice. The conditions of service mean and 
foclude various aspects IiTta appointment; 
scale of pay, confirmation, seniority promo- 
tion payment of pension, etc. Art 2M (1) 
deals with only one aspect of the conditions 
of s ervice, namely, the appointment to the 
post of Distrirt Judge. That has to be dona 
to consultation with Hi^ 0>urt The effect 
of the decision of Supreme Co urt to AIR 
1960 SC 1687 fs that the rules relating to 
appointment alone would bo had on thw 
groimd that thw did not co mp ly with the 
coimitmn, n a m ely, of the apponrtmenfs being 
made to consultation with Hig h Court The’ - 
relating to recruitment are severable. 
The rules r e l atin g to other aspects of comii- 
tiCTs of soyice having been validly fiamed 
Article 309, would remain rmaffi^fA 
m noiwjmpliance with Art 233 (1) of the 
pOP Stitution a nd would fyin f i nfra Jq be to 
rore^ Thh position would be in consonance 
wtto Alt 233-A. Under it no eristins ep" 
pomtment would be deemed ever to nave 
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become illegal or void even though it 
have been made otherwise than m acctmi* 
ance with Art. 233. Thus, all suA appoint- 
ments would be deemed to Imve been made 
validly. The employment of the lugher 
Judicial Service Kules for maldng such ap- 
■pointments would also, as a necessa^ con- 
sequence, be deemed to be yahd. In 
tion to such appointments, Ae rules 
be deemed to have remained m operation 
because the rmconstitutionality mismg y 
reason of non-compliance with Art 

been taken away. Arfde 2S3-A 
retrospectively. So, the ^es would 
deem^ never to We become 
tutionaL They will continue to 

cers appointed thereunder, includmgAep^ 

ties in die pres^ case between 
1958 and 21st December, 1966- 
SC 505 and AIR 1962 SC 36 and AIR 1968 
SC 1987, ReL on. 

(D) Constitution of 
insCTted by 20th Amendm^t), A^.^ 

144 — V^dity — Amendment is invahd m 
so far as it validates appointment of parties 
to AIR 1966 SG 1987. 

Article 233-A necessitate a change m 
Art 142. Article 142 would be deemed to 
have been modified so as to inake it m- 
appHcable to the d^ee of the 
Co^ in Chandra Mohan s case, AIR 1988 
S^C 1987. Artide 142 being ^ Jed 

provision, such a ciange could be Jou^t 
&out only xmder the proviso to Art 368 
by obt^g the requisite ra^cation The 
Twentieth Amendment was 

5??s" »«; 

ob^ned'^ST^re^ite™ ^tifiratio^ 

^te^bf the parties to Chan^ Mohans 
SS, Am M 8 ? SC 1987. K 
Abl 2 the rest of it remains vahd. J-yoo 

SC 1987 and AIR 1967 SC^43.^^^ 33 ) 

Article 142 of die Constitution 
mates the legal position “ 
more with the Amencan rfe toat toe 
iTtura c^d not reverse decisions ot 

the enforceability of the 3^44 fe a 

SLS“o^ We'Slative 

S°af -u* ‘1 

fd 

AIR 1937 Bom 268 (FB), Ref. (Fura 33} 


(E) Constitution of India, Art 141 — 
Scope — Article remains nnaffected fay 
amendments to Constitution. 

Article 141 provides that the law declared 
bv the Supreme Court shall be binding on 
all Courts in India. This Article provides a 
binding efficacy to the decisions of the 
Supreme Court as precedent. The efficacy 
of a declaration of law by a Court lasts only 
so long as the particular law interpreted is 
in existence. If by an amendment, the law 
is changed, the amendment would not affect 
Art. 141, because the declaration itself would 
come to an end with the change of the law. 
AIR 1967 SC 1643 and AIR 1921 PC 
59 and AIR 1988 All 412 and AIR 1944 FC 
1, ReL on. (Para 28) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 SC 442 (V 54) = 

1967 Fac LR 1, State of Assam v. 
Horizon Union 9 

(1967) AIR 1967 SC 1599 (V 54) = 

1967 Cri LJ 1569, Prenmath v. 

State of Rajasthan 4 

(1967) AIR 1987 SC 1643 (V 54) = 

(1967) 2 SCR 762, L. G. Golak 
ikath V. State of Punjab 18,22,25,83 

(1966) AIR 1966 SG 1987 (V 53) = 

(1967) 1 SCR 77, Chandra Mohan 
V. State of U. P. 2,11,26,35,86,88 

(1966) AIR 1966 AH 412 (V 53) = 

1966 All IJ 113, Deep Chand Jain 
V. Board of Revenue, U. P, Allaha- 
bad 28 

(1966) 1966 AH LJ 599 = 1986 All 
WR (HC) 415, Chandra Mohan v. 

State of Uttar Pradesh 8 

(1966) 1966 AH WR (HC) 705 = 

1968 AH LJ 87Z (FB), Jai Kumar 

V. State 2 

(1965) AIR 1965 SC 845 (V 52) = 

(1965) 1 SCJ 377, Sajjan Singh v. 

State of Rajasthan 22, 24, 30 

(1963) AIR 1963 SC 687 (V 50) = 

(1963) Supp 1 SCR 229. ^em 
Chand v. Union of India 34 

(1962) AIR 1962 SC 86 (V 49) = 

(1962) 2 SCR 588, General Mana- 
ger, Southern Rly. v. Rangachari IS 

(1962^ AIR 1962 SG 505 (V 49) = 

1962 Supp 1 SCR 505, Accountant- 
GeneraL Bihar v. Bakshi 12 

0961) AIR 1961 SG 112 (V 48} = 

(1961) 1 Cri LT 173 K, M. Nana- 
vati V. State of Bombay 2j 

0961) AIR 1961 SG 816 (V 48) = 

(1961) 2 SCR 874, Rameshwar 
Dayal v. State of Punjab 8 

(1958) AIR 1958 SC 800 fy" 4^ = 

1958 SCR 1080, Khem Chand v. 

Union of India 84 

(1958) AIR 1958 AH 323 (V 45) = 

1958 AH LJ 5, Mubarak Mazdoor v. 

K. K. Banerji , • 8 

(1957) AIR 1957 Bom 268 (y U) = 

ILR (1957) Bom 714 (FB), Gulal> 
rao Keshavrao v. Pandurang B^ji 32 

(1951) AIR 1951 SG 458 (V ^ = 

1952 SCR 89. Shankari Prasad 
Singh V. Union of India ^ 
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(1944) AIR 1944 FC 1 (V 31) = 45 
Cn LJ 413, Flare Dusadh v 



(1825) 6 Dow & ByKB 330 -3 
Dow & Ry MC 242, Rex v WiHiam 
Cowell 
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N Lai and H S Goshi, for Pebhonen 
K. C Agar%TOl, S N Misra and S K. Tewan, 
for Opposite Parties 

ORDER. This is a petition under Art. 226 
of the Constitution for a wnt of quo war- 
ranto calling upon the respondents 2 to 16 to 
show cause by what authonty they are hold 
mg the office of the Distnct Judges and to 
oust them from the offices 


a. The present petition u a concomitant 
of die Supreme Court decision m an earber 
wnt pehboa filed by the pebboner m this 
Court, Chandra Mohan v State of U P., 
AIR 1966 SC 1987 On 8th Anzust, 1966. 
the Supreme Court reversed the decision of 
this Court It declared that the U P 
Higher Judicial Service Rules (which I shall 
hereinafter called "the mles") providiDg for the 
recnutment of District Judges are consbtu 
bonally void, because they tnfnsge Art. 233 
of the Consbtubon and therefore the a> 
pomfanents made thereunder were fllegaL 
This deosioa invahdated pracbcally all a^ 
pombnents made by promobon or direct r^ 
cruitment Thereupon, the judgments ren- 
dered by the Judges so appomted were 
challenged as being without junscucboa 
The majority opinion of a Full Bench of 
this Court m Jai Kumar v State, 1960 ^ 
\VR (HC) 705, decided on 17 10-1966. held 
toe judemcnts of such Judges could nrt 
be collateialTy challenged m appeals till tte 
do facto colour under which they funcboned 
in office had been exposed. In view of this 
decision all judgments rendered by pracb 
cally the entire strength of the Distnct 
Judges after the date of deosioa of the 
Supreme Court >vould have been illegal To 
remedy thi«8 senous situafaon, Farhament m 
tervened, and, by the 20th Consbtubon 
Amendment Act, 1966 (passed on 22nd De- 
cember, 1966) added the following as Ait. 
2S3-A to the Consbtubon — 


“233-A. Notwithstanding any judgment, 
decree or order of any Court — 

(a) (0 no appombnent of any person 
already m the Judicial Service of a State or 
of any person who has been for not less 
seven years an advocate or a pleader, 
to be a Disbict Judge, m that State, and 
(u) no postmg promobon or tnmsfer of 
any such person as a Distnct Judge, made 
at any tune before the commencement of 
the Consbtubon (Twenbeth Amendment) 
Act, 1966 otherwise than in accordancewiCh 
the provisions of Aibcle 233 or Article 235 
shall be deemed to be illegal or void or ever 
to have become illegal or void by reason 
only of the fact float such appointment, post- 


ing, promobon or transfer was not made in 
accordance with the said provisions, 

(b) no junsdicbon exercised, no judgment, 
decree, sentence or order pused or made, 
end no other act or j^roceeding done or 
taken, before the commencement of the 
Consbtubon fTwenheth Amendment) Ach 
1966, by, or before, any person appomted, 
posted, promoted or transferred as a Distnct 
Judge in any State otherwise than m accorf 
ence with the provisions of Art 233 or 
Alt 235 shall be deemed to be illegal or in- 
valid or ever to have become illegal or in- 
valid by reason only of the fact that such 
appombnent, postmg, promotion or transfer 
was not made in accordance with the said 
proyisions” 

It validated ah past appointments (except 
of Judicaal Officer^ notwithstandmg non- 
comphance of Aibcle 233 and notwithstand- 
ing any judgment or decree of any Court 
Judgments rendered by such Judges were 
also declared Immime 


8 Thereupon the present pehbon was 
filed on 1st February, 1967, pnmanly to 
challenge the vahdity of the Twentieth 
Amendment to the Consbtubon The two 
out of the five quesbons urged before the 
Supreme Court, but not answered by it 
have also been reiterated m the present peb- 
bOD Before the Supreme Court the foUow- 
mg five pomls were canvassed 
•(I) \Vhfle under Article 233 (I) of the 
Consbtubon the Governor has to make ap- 

e imtments of persons to be, and the post 
g and promobons of, Distnct Judges in 
coosultabon with the Hi^ Court concerned, 
under the Rules made ^ the Governor 
under Article 309 of the Consbtuhon he has 
to consult, before making such appomtments, 
a selecbon committee consbtuted thereunder 
and therefore, the appointments made mcon- 
sultabon of two autoonfaes instead of one as 
provided by the Consbtnbom were illegaL 

(2) On a fair reading of the provisions of 
the Rules, it 13 manifest that the High Court 
IS a transmitting authonty while the selee- 
bon committee is made the real consultabve 
body, that is to say, ^e Governor has to 
make the appointments not in coasultabon 
with the High Court as it should be under 
the Consbtubon, but m consultation with 
the committee consbtnted under the Rides. 

(3) The Governor has no poiver to ap- 
point Distnct Judges from judicial officers as 
they are not members of the judicial ser 
vice. 

(4) The exclusion of the members of the 
judicial service m the matter of direct re- 
cruitment offends Articles 14 and 16 of the 
Consbtubon, or, alternatively, the exclusion 
of the members of the judicial service m the 
matter of direct recruitment to the post of 
District Judges while permitting judia^ 
officOT” to be so recruited offends the said 
Aibcles 


(3) The recnutment is to the post of 
*^ivil and Sessions Judges” and they are not 
Thstnct Judges’ as defined by Article 2^ 
of the Consbtubon and ^erefor^ the re- 



Chandra Mohan v. State (Satish Chan dr a J.) Ute. 3-7] AIL 238 


1969 

cmitnient to those posts in terms of Art. 233 
is bad.” 

4. The Supreme Court upheld the 
three points and on these grounds held the 
U. P. Higher Judicial Services Rules un- 
constitutional. It did not ej^ressany op^ 
nion on the last two questions. The fomth 
point urged before the Supreme Coirt abcmt 
discrimination had been negatived by the 
Division Bench, of this Couit. The view or 
the Dhosion Bench not having been set 
aside by the Supreme Courts s^ prevail, 
and is binding on me ritting singly. Tto 
point, therefore, has to be iiegatived. The 
fifth point, namely, thatAe Ci^ and Ses- 
sions Judges” are not ‘TD^ct Judg« ^ 
defined by Article 236 of the Con^tahon 
was rep^ed by the Supreme m Prem 

Nath y. State of Rajasthan, AIR 1967 SC 
1599. 

5. Apart from the validity of Ae Twn- 
tieth Amendment to the Constitution ^vo 
other points were urged. It 

that Sri Prayag Narain, respondent 
being a Judicim Officer was not qualified to 
be appointed to the post of Distact Judg| 
Further, Rule 8 and the prowso to Me 19 
of die Rules violate Article 16 of the Consti- 
tution. 

6. Acting under Article 809 of the Con- 
stitution, the Governor framed ffie U. ^ 
Civil Services (Judicial Branch) Rules, 19ol. 
TlSe rules deffit with the poste of 

and Civil Judges. Similarly, m^r Art 809, 
MGu^rior made the U.P. Higher Judi- 
cial Service Rules, 19o3, f®^, 

Civil and Sessions Judges md Distnct ^ 
Sessions Judges. These rules contemplated 
recruitment and appointment by promotion 
of Civil Judges and also by ^oot recrmt 
ment At the first selection by _^^ect re- 
cruitment which was held in 19o3, 
dents 2, 3 and 4 wme appomted as Ovm 
and Sessions Judges. &ght persons, a^ely, 
respondents Nos. 5 to 12 were appomt^^ 
a^sult of the second selecUpn m 195A 
The third selection was bofd “ ^963-64. bix 
persons including respondents Nos. 13 to ib 
were approved for appomtment 
of the impending appomtmenb of diese sk 
persons, Chandra Mohan, svho was offim- 
Eting as Civil and Sessions Judge be(^e 
habfe to be reverted. He was ii^ormed of 
this contingency. At ^ft ^ge he ffied a 
writ petition No. 526 of 1965 under A^ 226 
of the Constitution in which he pra>xd that 

the State Government be duected not 

.o as to 

challenge its wihdity. 

The SK persons approved for appointment 
in the tlM selection apphed for bemg ^ 
pleaded as parties- to the ivnt pehbon 
by Chandra Mohan and_ by an order da^ 

I'rasad was respondent No. 8 in the previous 


petition. The present respondent No. 14 
Sri R. G. Baijpai was respondent No. 2. Res- 
pondent No. 15 Sri Benari ip Das -was res- 
pondent No. 4. These three were from the 
Bar. Respondent No. 16 Om Rrakash 
Sharma was respondent No. 6 in the previ- 
ous petition. The other remaining two were 
Juffimal Officers. Chandra Mohan’s writ 
petition was partly allowed on 21-2-1968. 
The judgment is reported in 1966 AH LJ 599. 
It was held that Sri Om Prakash Jauhaii was 
iJOt ehgible. It was also held that the fourth 
selection held in 1965 was illegal and the 
State Was directed not to make any appoint- 
ments on its basis. The selection or the other 
we was upheld as valid. As seen earher, 
fos Supreme Court reversed the decision and 
held the Higher Judicial Service Rules re- 
latmg to recruitment as void as also the ap- 
pointments made thereunder iUegaL In view 
of ^t decision, respondent No. 16, Om Pra- 
l^h Sharma, was not appointed. Reroon- 
dents_ Nos. 13 to 15 appear to have been 
appointed before the decision of the 
Supreme Court. During this period respon- 



Sessions Judge, under the rules. 

The petitioner was, as a result of the com- 
petitive examination held in 1950, recruited 
to the U. P. Civil Services (Judicial Branch) 
and was appointed as Munsif. In 1963 the 
petitioner was appointed to officiate as Ch-il 
and Sessions Judge. He is still continuing 
in foe officiating capacity. There is no alle- 
gation that he has been promoted through 
foe Selection Committee. 

7. Mr. Jagdish Swamp urged that Mr. 
Pramg Narain, respondent No. 12, was a 
Judicial Officer when he was recruited to foe 
post of District Judge in 1957. The 
Supreme Court had declared that foe Judi- 
cial Officers were not qualified to be recruit- 
ed to foe post of District Judge. The Twen- 
tieth Constitutioa Amendment did not vali- 
date foe appointments of Judicial Officers. 
Mr. Prayag Narain hence was illegally occu- 
pj-ing foe post. Mr. Prayag Narain’s’case is 
that lie had completed seven years’ practice 
at foe Bar and ivas hence eh'mble. The 
answer to this controversy depends upon the 
interpretation of Article 233 of foe Consti- 
tution which reads: 

“233 (1) Appomtment of persons to be, 
and foe posting and promotion of. District 
Judges in any State shall be made by foe 
Governor of foe State in consultation with 
foe High Court exercising jurisdiction in. rela- 
tion to such State. 

(2) A person not already in foe service 
of foe Union or of foe State shall only be 
eligible to be appointed a District Judge if 
he has been for not less than 7 years an ad- 
vocate or a pleader and is recommended by 
foe Hi^ Court for appomtment.” 

Sub-article (1) confers foe power of ap- 
pointment and provides for foe conditio^ 
imder which foe power is to be exercised. 
Sub-article (2) deals with foe field of ehgi- 
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Y is stiU a soldier nor that he has ceased to 
be one The line of reasoning of this autho- 
ntjr IS applicable The qualiBcabon of seveo 
yean’ sUmding need not necessarily be a 
contuniiDg one till the appointment. 


hflity to which the sdeetion is to be con- 
Bned. Under sub-arUcIo (2) a person 
already m the service of the Unim tff ra 
the State is eligible According to t^ 

Sion of the Supreme Court in Ch^idra 
Mohans case, service” means the judicial 

E ce" A person who «, “ot already m 
judicial service is ehgible onw if he 
been an advocate or a pleader or ^ 
seven yean’ standing and is recom- 
mended by the High Court The submia- 
Sion of Jagdish Swarup. ttiat a peiw 
who IS m the service of the Union or of ttte 
State other than judicial service Is at au 
ehoble, seems to do violence to the lan^ee 
of sub-article (2) The construction of the 
isentence in sub4iticlo (2) se^ to emph^ 
sise that a per so n not m the judi c ial service 
IS also eligible, but only if the other two «q- 
dihons are present namely, that be been 
a lawyer of seven years’ standing and Is re- 
commended by the High Court 
8 It was urged that the words *bas 
been” m the phrase 'if he has been for ^ 
less than 7 yean an advocate or a plead^ 
nemfy that the eh^bility is ^t the 
vidim IS an advocate or a pl^er at ™ 
hmw when he is recommended by the Ki^ 
Court or. on the date of his appomtmcnt 
In aubstoce, the arg^ent is a p«sot 
must be a practising laww when be a 
pointed. In RamesSw myal ▼ St ate 
Knjab Am 1961 SC 816. ,th« 5“™# 
Court held that Clause (2) of Article ^ 
provides a qualification for p«wns w 

Sonu that he ihoold beM 

nleader of seven years^ -stMdmg but that 

&ause does not »y how s^ y^ 

standmg has to be reckoned. Ihe 
authonUes are also against Mr Jagdish 
Swarup s contention. 

In the second proviso to Serton 88 0) 
of the Hepreseotabon of toe ^People 
1951, a person who Tias been a 
could be appomted as 
Election TnbunaL A « 

this Court m Mnbarak hlaadtwr v K, t 
Banei]4 Am 1958 AH S23, held that this 
ohrase meant a person who has. at some 
toe. held office as a Judge, but it does i»l 
necessarily mean that the p«son must ^ 
holdmg office as a Judge at toe tuM ^ the 
appomtment as a member of toe Tntronal. 
A rebred lodge was eligible. T^ 
observed toat the argument that the w<^ 
“has been” in the phrase “a person who has 
been a Judge” is a present perf^ «nit^ 
ous tense, was incorrect "Has been when 
not followed by a participle is the pres^ 
prfect tense of “to be” and aceordmgly indi- 
cates that toe state of being has exis t ed and 
•may be (but not necessanfy is) conbnuing- 
For cas^e. the statement "A has bee n to 
Ceylon” indicates that A h2ts visited Ceylon 
but is not there nos^ whereas the sentence 
* to<j baby has been ill all day” implies not 
only toe baby has been ill but is sbll 
HI. On toe other *T has bem a 

aoidie^ pessiblli^ that 


9 S imilar ly, in State of Assam v Hori- 
zon Union, 19ff7 Fae LR 1 — (Am 1967 
SC 442). toe Supreme Court had occasian 
to consiaer a similar provision. Clause (aa) 
add^ to Section 7-A of toe Industna) 
Disputes Act by the udustnal Disputes 
(Amendment Ant No 86 of 1964. proved 
that a poson shall not be qualified for 
pomtment as a Presiding Omcer of a Tzib^ 
nal unless be has for a period of not less 
than three y®^ been a District Judge or an 
Additional Distnct Judge. The Supreme 
Court held that the requirement of this pro- 
vision was satisfied in a case where a person 
held the post for the requisite penod even 
though he had not actually wonted in that 
post for that period. 

In that case 5x1 Dntta was appomted as 
Presiding Officer on 7to December, 1965. 
Sn Dutta was appointed as a temporal 
Additional District Judge on 16to August, 
1934. He worked as such till March 8. 
1957, when he was appointed Begistiar of 
the Hi^ Court of A^am m an offioahns 
capaa^ On 80th Jose, 1959, be retired 
jfrom toe office of the Hegistiar It was hdd 
that Sn Dutta eontixiued to hold the office 
of toe Additional Distinct Judge w^e ha 
was w or fa ng on the post or the Begutrar 
and that ptfiod will be counted for the p^ 
pose of the required qaahfica^on. Tha 
penod betw e en 16th August, 19^ and 24th 
April, 1958, when Sri Etotta was confirmed, 
was held to be countable. Sn Dutta had 
been pnor to his appomtment on 7to De- 
cember, 1985, toe PresidiDg Officer of a 
Labour Court (or about two years He was 
hence not continuing to hold the post of 
toe District Judge on the date of ms ap- 
pointment This was not held to be a d&- 
qualification. This decision is m hoe with 
toe Division Bench of our Court Qause (2) 
of Article 233 does not, m my opinion, 
strict toe field of ehgibility to only suto 
advocates or pleaders who were activdy 
practis i ng till tlie date of their appointment 

10 Sri Frayag Naiain ha< in his counter- 
affidavit mentioned the periods dinmg whidi 
ho was practismg at the Bar *11131 period 
totals to more than seven years He was 
thus qualified for ^pomtment It has not 
been alleged m the petition that Sn Prajrag 
Naiam was not recommended by the Hi^ 
Court. His appointment satisfied the 
quiremaits of Artielo 2M of the ConsUtfr 
bon. 

IL Mr J^stosh Swamp Imtially argued 
that Buie 8 (number of appointments to be 
made) and the proviso of Rule 19 (appoint- 
ment) of the U P HItoer Judicial Savico 
Rules, 1953, infrmged toe guarantee of equa- 
lity mentioned in Article 16 of toe Ccn^ 
tnfao n . Dimng the course of aigumentl^ 
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learned counsel, however, shifted his stand. 
He urged that the U. P. Higher Judicial 
Service Rules in dieir entirety became void 
as a result of the Supreme Comt decision in 
Chandra Mohan’s case, AIR 1966 SC 1987. 
The U, P. Higher Juoidal Service Rules 
have been framed under the proviso to Rule 
809 of the Constitution. They relate to the 
conditions of service of flie cadre of District 
Judge. They deal with the strength of the 
service, recruitment including the procedure 
for ih qualifications, anointment, probation 
gnd confirmation, seniority and the scales of 
pay ad mi ssible to the members of the service. 
Rmes 25 to 32 deal with other ancillary and 
subsidiary matters like canvassing, loyalty, 
knowledge of Hindi, regulation of allow- 
ances, pension, etc. 

Part V of the rules consisting of Rule IS 
dealt with the procedure for recruitment by 
promotion. Part VI (Rules 14, 15 and 16) 
provided for the procedure for direct recruit- 
ment, Appointment by promotion as well 
as by direct recruitment was to be made at 
fire recommendation of the Selection Com- 
mittee consisting of two Judges of the High 
Court and the Judicial Secretary to the Gov- 
ernment. The Supreme Court held that the 
rules providing for recruitment were void 
because they contravened Articles 233 (1) 
and 233 (2). Under the rules the Governor 
consults the Selection Committee and acts 
on its recommendations. He does not con- 
sult the High Court The Supreme Court 
further declared that the rules empowering 
recruitment from Judicial Olficers were also 
unconstitutionaL This would nullify CL fl>) 
of sub-rule (2) of Rule 5 which provided for 
eligibihty for direct recruitment and included 
Jumcial officers also. The direct effect of 
the Supreme Court’s decision was to nullify 
Parts V and VI of the rules which postu- 
lated recruitment throu^ the Selection Com- 
mittee. The other rules like Rule 5 dealing 
with he source of recruitment. Rule I pro- 
viding for reservation of seats for scheduled 
caste. Rule 8 indicating that the Governor 
shall decide the number of recruits to be 
taken at each selection from each of the two 
souiees of recmiitment specified in Rule 5 
and also providing for the quota from the 
two sources, would not bo hit by the prin- 
ciple enunciated by the Supreme Court. 
Similarly, Part VIE dealing with the appoint- 
ment, probation and cxinfirmation was not 
dealt with by the Supreme Court nor do- 
dared to be rmcx)nstituticjnaL 

12. The proviso to ArticJe 809 ccmf^ 
pow ers to make rules to gOTcm the conh- 
tions of service. The cxmditions of service 
mean and indude various aspects like 
pointment, scale of pay, conErmatic^ sem- 
ority, promotion, payment of pensio^ efc 
(See Accxnmtant-GCTeraL Bihar v. Bakshi, 
1962 SC 505 and General Manage^ 
Southern Railway v. Raneachari, AIR 1962 
SC 36). Artide 233 deds with only one 
aspect cif the conditions of service namely, 
appointment to the post of the Distnct 
Judge. That has to Be made in cxjnsultation 


vdh the ffigh Court. The rules did not com- 
ply vdthdiis condition. The rules relating to 
anointment alone would be bad on that 
grouncL Rules re l a ting to other a^ecds of 
conditions of service liaving been validly 
firamed imder Artide 809, would remain un- 
affected by the non-compliance with Arti- 
de 233 (1) of the Constitution. 

IS. The learned counsd suggested that 
die rules r el ating to recruitment and appoint- 
ment having been declared void die rest of 
the rules would not bo severaole and will 
cMnse^endy be bad. Prior to the coining 
into force of the rules with effect from 1st 
April, 1953, the post of District Judge was 
governed by the U, P. Civil Service Qudicia] 
Branch) Conditions of Service Rules, 1942. 
Officers recruited under the previous rules 
but holding office of the District Judge when 
the 1953 Rules came into operation, were 
also generally governed W the latter. The 
exceptions were mentioned in Rules 29 and 
80. In so far as these rules were applicable 
to persons appointed otherwise than through 
the Sdection Committee prescribed there 
under, they would continue to remain in 
force. 

14. The Supreme Court directed the 
State not to make any appointment under 
these rules. That direction would obviously 
OTerateinfuturo. The Supreme Court also 
declared that the rules rmting to recruit- 
ment were unconstitutional and the appoint- 
ments made thereunder were iIlegaL Since 
no relief for ousting the illegally appointed 
respondents was prayed for in the petition, 
no such order was made. The declaration 
would render all appointments made under 
the rules throng the agency of the Selec- 
tion Committee illegal and unconstitutional, 
but all such officers, who were not parties 
to the case before the Supreme Court, would 
not be deemed to have vacated their offices 
automatically. The result of accepting the 
submission for the petitioner would be that 
all those officers would be deprived of the 
benefits of the ndes relating to the various 
aspects of their condifa'ons of service. Even 
the payment of salary in the pay-scale given 
in the rules would be illegaL That wilt not 
be desirable or feasible. 

15. For all these reasons the rules re- 
lating to recruitment would be severable. 
The rest of the rules being valid, would con- 
tinue to remain in force. 

16. This position would be in consonance 
with Article 233-A. Under it no existing 
appointment would be deemed ever to have 
become illegal or void even though it may 
have been made otherwise than In accoro- 
ance with Article 233. Thus, ah such ap- 
pointments would be deemed to have been 
made vah'dly. The emplojanent of the 
Hi^er Judidal Service Rules for making 
such appointments would also, as a neces- 
sary consequence, bo deemed to bo valid. 
In relation to such appointments, the rules 
would be deemed to have remamed in ope- 
ration because tiie unconstitutioriality arising 
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by reason of non-ooniphance with Art. 233 
has been taken away Arbcl© 233-A 
rates retrospectively So, the rules would 
be deemed never to have become uneonsb- 
tuhon^ They wil] continue to govern all 
officers appointed thereunder, including the 
present parties, between 1st ApnJ, 1953 and 
21st December, 1966 The point that R, 8 
and the proviso to Rule 19 violated Art. 16 
ne^ not be discussed berause it was not 
argued at the hearing 

17 Having thus cleared the ground, 1 
will now come to the prmcipal point. Kfr 
jagdish Swarup attacked the Twentieth 
Amendment on two grounds He urged that 
an administrative action was not part of lb© 
Consbtution. Cuimg of any illegality in an 
execuhve action ^\^uld not m law be an 
amendment of tha Constitution withm the 
meaning of Article S68 of the Conshtubon. 
In the next place, be urged that Art. 233 A 
aSects the pperabijQ of Arts 142 and 144 
of the Consbtubon. These Arbeles are in 
duded m the proviso to Arbcle 36S Even 
an indirect change m them would requiro 
the rabficahon by the State Legislat^es 
No such ratihcabdo havmg been obtained, 
the Twenbetii Amendment was unconstitu- 
faonaL 


18 Mr Jagdish Swarup submitted tfiat 
keeping in vie%v (he corrw connotation of 
the term “Conshtubon" and the unphatand 
imphed limitations on the power of amend* 
meat thereof, an attempt to validate an ex^ 
cubvo acbon would not be an "amendmenr 
of tte Consbtuhon. In the recent case of 
L. C Golak Nath v State of Punjab AIR 
1967 SC 1643, the Supreme Court adverted 
to the quesbon wb^er there are any un 
phed lumtaboQS On the power possessed by 
Parliament to amend the Consbtubon Subbb 
Rao, C T speaking for himself and four 
other Judges (Sikn, Shah, Shelat and Vaidia 
bncam, JJ), held that Arbcle S63 only pro* 
vidu me procedure for making amenaments 
to the CoDsbtubou but does not confer the 
power of amendment either expressly or im- 
pliedly The vests ra Parliincnt by 

reasoa of .irticles 245, 245 and 243 rsad 
with Schedule VH, List 1, Item 97 The 
residuary posver of Parliament takes lo 
power to amend the Consbtubon. He held 
that there is nothing in the nature of the 
amending power wmch enables Farh^ent 
to ovemde all the express or implied Lmi ta 
bons imposed on that power He did not 
elaborate or specify the extent or nature of 
the implied umitahons 


It was argued before the Supreme Court 
that the expression “amendment” m Arbcle 
383 has a neg^Ve content and m exercise 
of the power of amendment. Parliament can* 
not d^troy the structiro of the Oinsbhi- 
faon, but it can only modify the prosisions 
thereof withm the f^amel^•ork of the ononal 
inst^ent, for Its better effectuabon. The 
f und a m entals of the Consbtubon could not 
be obliterated- The learned Chief josbee 
oteerved that uere is considerable force m 
this arg um e nt but he did not express a final 


opuuon on the point (para 40) It is thus 
Clear that it Was not even ar^ed that an 
imbvidiial provision of the Consbtubon can- 
not be modified in ^er to offset judicial 
dedarahon of an execubve acbon as invaM. 


HidayafuZ^i, who concurred with die 
conclusions reachra by Subba Rao, C J., 
and thus constituted the majority with him, 
observed that the quesbon of implied limi- 
tations has evoked a spate of wntmgs (para- 

K h 156), many auuiors and authonbes 
mg that there are no imphed limita- 
tions He also menboned that the opposite 
view has been strenuously sttessed by repu- 
table authors His Lordship analysra the 
position to be that the pimple that there 
are no implied lumtabons, flows from the 
doctnne that the process of amendment of 
a Consbtubon is not the ordinary legislabve 
process but the exenasa of a pecmiar power 
He rejected th© premise He seems to be of 
the opinion that there are lumtabons on the 
power of amendment but there is nothing in 
his judgment to suggest that one of the hml- 
tabou IS drat a provisiDn of the Consbtubon 
could not be changed or altered with the 
mtsohoD to Vgjidste an oxectiUvo seboa, 
Hjs Lordship noted that many of die amend- 
inents to the Consbtubon Have been made 
with the intenbon to nullify the decisions 
of Courts including the Supreme Court. His 
Lordship held that the intenbon behind 
Seebon 3 of the Seventeenth Amendment 
Act of 1964 (which ^ded 44 State Acts to 
the Ninth Schedule) was to silence the 
courts and not to amend the Consbtubon. 
This was ultra vires the amending process 
(paragraph 191), 


So this one implied hmitabon. But, 
provisions of the Consbtubon could be alter- 
ed or changed, Hemran Finer (The Theory 
and Pracbee of Mcxlem Government, Revised 
Edityb, p 127), states that an amendment 
could deronsbtute and rcconsbtute &e pro- 
visioiB Doing that would not be ultra vires 
Is x^dabon of an execubve action withm 
sucb an implied hmitabon? In my opinion 
not. The 20th Amendment added Art. 233A 
to the Consbtubon. In substance it modi- 
fied the provisions of Arbcle 233 (I) with 
rrtrospertv® effect. Ihosj the pith and sub- 
stance of the amendment was to deconsbtuta 
and r^nsbtute the scope of Arbcle 233 (1) 
with the mtenbon to achieve a syn&esis be- 
tween necessities of the administration and 
the declarahon of law made by the Supreme 
Court. This Would be far b^ond the pur- 
yiew or the uuphed hmitabon contemplated 
OT Hmayatullab J His Lordship nobced 
that the Firat and the Fourth amendments 
were bnmmt about to nullify deemons of 
courts which had held Legislative and execu- 
toe at^on mvahd. That rc^t was brou^t 
about by inter alia amending Arbcle 31 ^1*4 
introducing Arbcle 31A to me Consbtubon. 
This was not held to be beyond the amend- 
process Oa a parity of reasonmg, the 
20th amendment of the Consfatufaon would 
equally be wi thm ihe amaidmg power. 
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19. The minority opinion of Wanchoo J- 
held that Article 868 conferred the substan- 

. tive power to ameni The amending process 
is the constituent power, distin ct &om the 
legislative power of Parliament. Such con- 
stituent power knows no implied limitations. 
On tbi<; view the argument of Mr. Jagd^h 
Swamp would not be valid. Bachawat J. ^o 
rejected the submission that there are implied 
limitations on the amending power. Rama- 
swami J. also agreed with Wanchoo J. 

20. Mr. Jagdish Swamp invited my atten- 
tion to the demiition of the concept of Con- 
stitution as given by various ^vriters. Herman 
Finer (The Theory and Practice of Modem 
Government, Revised Editiom p. 116) calls 
a ‘Constitution” as “an autobio^:aphy _ot a 
power relationship”. Gamer (PoUtical Scimce 
and Government, 1955 Edition, p. 456) 
enumerates definitions given by ymo^ 
authors. He has referred to Cooley (Comti- 
turional Limitations, 7th E^tion, p. 4) ^ 
defining a Constitution as the fund^en^ 
law of the State, contaii^g the prmapl^ 
upon which government is founded, regular 
ing the division of the sovereign powers, and 
directing to what persons eadi of these 
powers is to be confided 

which it is to be exercised . Cooley added 
that “perhaps an equaUy complete and accu- 
rate definition woidd be 

and maxims in accordance whch toe 

powers of sovereignty are habitually exerc^ 
The modifications of such rules wito 
a -irfew to save administrative action would 
be m amendment of a Constitution as so 
defined. , 

21. W. Ivor Jennings (in toe Law and toe 
Constitution, 3rd Edition, P- 61) says that a 
Sten constitution is toe 
of a country, the express embodiment of the 
dLtos rf^the ,nJe of law m »» 
senses. All pubhc authonties — 
administrative and 

powers directly or mdirectly from it Gonsu 
Ltion determihes these authonties and the 
general powers which toey ^ercise. 62 

& learned author clawed that a wn^^ 
constitution deals wito the selection of leg^ 
rules set out in the document and mto then 
S^g and appUcation. A ino^cafaon of 
the meaning and appHcation of 
out in the document of the Gonstimtm 
would clearly be an amendment thereof. So, 
rSiviSoTfc Arttde 233 
on administrative head i.e. the Gov emor 
would be within the concept Oj. a Constim 
lion Its alteration will be nothing e^ toan 
iS Amendment None of toese autoonh^ 
have anywhere indicated that a measum 
Slated admhiistrative action would be 
beyond the amending process. 

In respect of the second 
scope of 363 and of 

144 win have to be exammed and “^n t^ 
imn-'ct of Art. 23S-A thereon wto haye_m 
b^^s“em° According to toe ®a]onty opmm 
in Golak Nath’s case. 196/ ^ 1^ 
(Supra) Article 368 laj-s down the procedure 


for amendment of the Constitution. Its pro- 
viso requires that if an amendment of the 
Constitution seeks to make anv change in the 
articles mentioned in clauses (a) to (e) thereof 
the amendment shall also require to be rati- 
fied by the Legislatures of not less than one 
half of toe States. Articles 142 and 144 are 
included in Clause (b) of the proviso. Mr. 
Jagdish Swarup submitted that the term 
‘change” in toe phrase “seeks to make any 
change” occurring in toe proviso, signifies 
not only a verbal alteration m toe language 
of the enixenched articles, but also takes in 
toe concept of toe effect, scope or toe 
operation of those articles being adversely 
aifected. To emphasise this he placed reli- 
ance Tipon “Words and Phrases” Permanent 
Ed.VoL6, p. 512, where toe shades of differ- 
ences in toe meanings of toe words “amend”, 
“modify”, “alter” and “change” have been 
mentioned. It is unnecessary to refer to them 
because in Sajjan Singh v. State of Rajasthan, 
AIR 1965 SC 845 the Supreme Coirt held 
that for construing toe word ‘amend’ in the 
context of Artime 368 reliance on too 
dictionary meaning would be singularly in- 
appropriate. 

23. The Supreme Court has had occasion 
to consider the connotation of toe word 
“change” in toe proviso to Article 368 more 
toan once. In Shankari Prasad Singh V. 
Union of India, AIR 1951 SG 458 it was 
argued that Articles 31A and SIR sought to 
change Articles 132, 136 and 226 of toe 
Constitution because toey affected toe powers 
conferred by them. The Court negatived 
this submission. It held that toe amendment 
introducing these Articles only excluded cer- 
tain classes of cases from the pxnview of toe 
Courts. The powers of toe Courts were not 
curtailed. After the amendment there would 
be no occasion for toe exerdse of those 
powers in the class of cases covered by toe 
amending provision. The amendment did 
not introduce a change either in terms or 
in effect in Articles 132, 136 and 226 of the 
Constitution. So, an effect of toe entrench- 
ed Articles, even though no verbal altera- 
tion is made, would be relevant. 

24. In Sajjan Sink’s case, AIR 1965 SG 
845 (Supra) toe Constitution 17to Amend- 
ment Act, 1964, came up for conrideration. 
It amended Art Sl-A of toe Constitution. It 
was argued that the effect of toe amending 
provision was to curtail toe powers of toe 
Hi^ Court conferred by Art. 228 of too 
Constitution. Gajendragadkar, C. J, speaking 
for toe majority held that toe answer to the 
question whether an amendment seeks to 
make a change in toe Articles mentioned in 
toe proviso, would depend upon the effect 
of toe amendment on toem. If the effect of 
toe amendment is indirect, incident/to or is 
othervrise of an insignificant order, tlie p^ 
viso will not apply. The effect ought to be 
judged in toe htot of the pith and substimeo 
test i.e. to say the true nature and character 
of toe amending provision ought to be 

The amendment must bo scrutinised m 
entirety. To determine toe pith and suo- 
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stance test, it would be relevant to recall the 
legislative histonr of the amendment and to 
see its scope oDject and genesis 
It will be relevant to aslc Does die amend 
ment purport to affect any Article direct^ 
or in any appreciable manner? So if Am 
de 233A affects Article 142 or 144 directly 
or m any appreciable manner the 20tb 
amendment would require ratification. 

25 The signiEcance of the phrase ^seeVs 
to make any change” in the proviso to Aiti 
cle S68 was canvassed before the Supreme 
Court m Gobi: Naths case, AIR 1967 SC 
1643 (Supra) The majonty opimon, how 
ever aid not deal with it, wanchoo T (for 
himself Bhargava and Mitter JJ) held (id 
paragraphs 104 to 107) that pninanly the 
diange must actually be m the terms of the 
provision concerned. An indirect effect on 
the entrenched provisions would not be 
enough but, referring to Sajjan Singhs dea 
turn, he observed that if an amendment 
diredly affects the entrenched Article and 
oeceisitates a change the r e oo der then 
recourse must be had to ratification midec 
the proviso His Lordshta illustrated the 
pnnaple Article 226 eonfm power to issue 
wntf for the enforcement of any of the ri^ts 
conferred ^ Part HI and for any other pv 
pose. If Part m is completely deleted ot 
an amendment, it will necessitate an amend 
meat of Article 226 also and deletion there* 
fton of the words for the eiuoree meo t ot 
any of the rights conferred by Part Ul" 

If the amendment is sfieot as to the oece* 
Cary consequenhal ao^sodment in Article 226, 
it can then be said that deletion of Part III 
Becemtated change in Article 226 also 8n(L 
therefore, labiication was In fact provided 
for amendment of Article 226 He took 
another example. Article 52 provides that 
there shall be a I^esident This Aitide Is 
not mentioned In the proviso Article 54 pro* 
vides for the election of lYesidect Arhcfo 55 
lays down the manner of election. Arts 54 
^iTwl 55 are entrenched Articles His Lord- 
ship hplti that if Axticls 52 was ammded so 
as to abolish the offiM of the President it 
WiH necessitate a change In Articles 54 and 
^ Even if the amendment does not make 
file necessary consequential changes. It would 
require latificatioa. The test, therefore, was 
whether the amendment directly necessitates 
a ^ange in an entrenched artide 

26 The legislative history and genesis of 
fits 20th Amendment Is a matter of general 
feowledge. As a res^ of the deosum In 
Chandra Mohans case, AlR 1966 SC 1987 
(Supra) the edmlmstration of fostice in this 
State was virtually paiafysea. The 20tb 
eunendment iKpected the interpretabon of 
tile Supreme Court on the content of the 
zequnement of Aitude 233 as to consultaboa 
with the Hi^ Court. It by imphcabon 
accepted that mterpretafton hu^ for reasons 
of aaminlstiative necessi^ It mmiiBiid the 
effort of Article 233 In respect of past 
appointments The object of tius 

xnest does not appear to have been to 


the powers of the Supreme Comt, but this 
does not conclude the mattwr The guesbon 
whether it directly or m any api^eciable 
manner affects Article 142 or 144 remains 
to be considered. 

27 Article 142 (1) confen power on the 
Supreme Court to pass such decre e or make 
such order as is necessary for doing com* 
pelete justice in any cause or matter pending 
before it Then it provides that any decree 
so passed or order so made shall be enforce* 
able throughout the temtory of India in 
such manner as may be prescnbed by or 
under any law made W Parliament and until 
provision m that behalf Is so made in such 
manner as the President may by order pie* 
scnbe In E. M Nanavab v State of Bom* 
bay AIR 1961 5C 112 at p 122 paregrapb 
18 It was observed that Article 142 contains 
no words of limitation and in the fields 
covered by it it is unfettered. Article 144 
provides that all authonbes ovil and Jodldal 
in the temtow of TnHia that] pr^ in aid of 
the Supreme (5ourt 

28 The qnesbOD is what Is the place and, 
scope of Arbcle 142 (1) in the scheme of the 
Combtubon. Artide l41 provides that the 
law declared by the Sop i e m e Court «hati be 
binding on all Courts m India. 11^ Arbde 
provides a binding efficacy to the decidoos 
of the Supreme (rourt as a precedent The 
efficacy of a declajation of law by a Court 
lasts cuy so long as the particular law 
mterpreCM Is fa esstence See Balwant Rao 
V Bajirao AIR 1921 PC 69 and Deen (3haad 
Jam V Board of Revenue U.P,, Allahabad, 
1968 All LJ 11S«(A1R 1966 All 412) If 
by an amendment the law is changert the] 
amendment would not affect Article 141 1 
because tbe dedarabon itself would come to] 
an end with the change of the law 

29 Artide 142 is not an application of 
the doctrine of res Judicata eimer On its 
terms Qiis Arbde does not make the d ec r co 
binding on the parties in any subsequent 
hbgabon. 

M In SaJjan Sm^s case, AIR 1965 SC 
8^ (Supra) it was observed (paragraph 16) 
that the Legislature ran validate laws which 
have been declared invalid by Cfenrts 
retrospectively It ran also provide for the 
intended validation to take effect notwitb- 
ftoding any Judgment decree or order of 
a Court to the contrare This would amount 
to review of a Courts deosios ia a 

sense would be exerose rf tha Judicial fane* 
bon, in a case where the Courts decree in 
the particular cans«L in vduch ft was 
b Kni^t to be nullified. The secxmd part 
of Mbds 142 (1) by conferring a consbta* 
oonal rtatns of enforceability prohibits inch 
usurpation. This aspect may be emmmed 
la ^ historical perspectivo The validity of 
sum an exercise of Judicaal function arose 
while the Government of Tn<lia Act 1935 
was ia iorce, Uoder it, there was no provi 
sion like Artide 142 

81 In Flare Dusadh v 
AIR 1944 FC 1 it was held that as 
a general proposition ft may bo true enou^ 
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to say that the legislative function belongs 
to the legislature and the judicial function 
to the judiciary. Such diEferentiation of 
functions and distribution of powers are 
in a sense part of the hadian law as of the 
American law. Spens, G. ]• observed that an 
examination of me .American authorities will 
show that there the rule was that the legis- 
lative action cannot be made to retroact 
upon past controversies and to reverse ded.- 
sions which the Courts in the exercise of 
their undoubted authority have made. 


His Lordship pointed out that this deve- 
lopment, was influenced not merely by the 
simple fact of di^bution of powers, but by 
the pre-existing constitutional provisions in 
certain State Constitutions positively forbidd- 
ing the Legislature hom exercising judicial 
powers. The learned Chief Justice noted 
that in India the le^lature has more tl^ 
once enacted laws providing that suits which 
had been dismissed on a particular view of 
the law must be restored and retried. Sec- 
tion 31 (2) of the Limitation Act, 1908, and 
the Public Suits Validation Act (11 of 1932) 
are such instances. Debt relief legislation in 
the various provinces provided even for the 
reopening of decrees passed inter partes. 
TTig Lorcfehip felt that in view of the history 
of the rule in America, it would be questicm- 
able whether it would be right to apply the 
same rule in this country. 


32. Spens, C. J. further observed that 
the limitation was derived by the American 
Courts from the 5th and 14th Amendments 
whereunder no person could be deprived of 
life, liberty or property without due proce^ 
of law. Due process of law was mterpretra 
to mean the judicial process and not the 
leedslativo process. Under tlie men prevail- 
ing Constitutional law of Inc^ no 

corresponding provision to the 5th ^d toe 
14th amendments. The pmaples of ^tish 
Jurisprudence applicable in this country as 
to the sacredness of personal ^doi^ was 
not part of the Constitutional law. It was 
only principle of private law. He observed: 

"While its enactment as an article of the 
Constitution would have plac^ it beyond 
the power of the Ind ia n Le^lature to mter 
it. the position must be difierent so long 
as it remains a rule of private law, however 
cardinal and fundamentaL 

Befening to this decision, Cha^ C.J, 
speaking for the Full Bench m Gr^brao 
Keshavrao Dhole v. Fandi^g Bhaini 
Dhomne, AIR 1957 Bom 260 (FB), observed: 

“It is true that this decision was given 
in 1944 before .our Constitution wasenacted 
and it may be that after the enactment oi 
our Constitution the positicm mder 

cm: law and the America mw to a 
certmn extent approxirnateth bnt 
only bo in t^ sense that if the Courts^ d^ 
lar^ that a particular Act or a p^cular 
law contravened the fundammtal ngnts oi 
a citizen, it may be tb^_ the 
could not undo the decision of the Court 
because the Courts are constituted the custo- 


dian of fundamental rights of the citizen an d 
it is for the Courts to uphold those funda- 
mental rights.” 

83. A^cle 142 of the Constitution, in 
my opinion, approximates the legal position 
in this country still more with the American 
rule that the Legislature could not reverse 
decisions of Courts or reopen adjudicated 
controversies. The second part of Art 142 

§ 1) by guaranteeing the enforceability of the 
ecree or order or the Supreme Court read 
■with Article 144, is a restriction on the 
legislative power to imdo the effect of that 
decree or order in respect of the cause or 
matter in which it was rendered. If a legis- 
lative enactment seeks to make tmenforce- 
able tile decree or order of the Supreme 
Court in relation to the cause and the par- 
ties between whom it was made, such law 
would be void for contravening Article 142, 
According to the majority in Golak Nath’s 
case, AIR 1967 SC 1643 (supra), the power 
to amend the Constitution is legislative in 
its nature. An amendment having that effect 
would directly and substantially affect Arti- 
cle 142 (1). It would necessitate a change 
in Article 142 (1), 

34. In Khem Chand v. Union of India, 
AIR 1963 SC 687, while dealing with the 
argument that Rule 12 (4) introduced by the 
President of India in the Central Civil Ser- 
vices (Classification, Control and Appeal) 
Rules, 1957, went against the directions of 
the Supreme Court as contained in its de- 
cree passed in Khem Chand v. Union of 
India, AIR 1958 SC 800 and thereby con- 
travened Articles 142 and 144. DasguptaJ. 
observed (paragraph 15); 

*Tf the decree of this Comt had directed 
payment of arrears of appellant’s salaiyand 
allowances and the effect of the nde made 
by the President was to deprive him of that 
righ^ there might perhaps have been scope 
for an argument that the rule contravened 
the provisions of Article 144.” 

35, Thus, if tiio effect of a law was to 
nullify the declaration or the directions con- 
tained in a decree of the Supreme Court; 
Article 142 would be contravened. In 
Chandra Mohan’s case, AIR 1966 SC 1982 
(supra), the Supreme Court made the follow- 
ing order: — 

Th the result we bold tiiat the U. P. 
Higher Judicial Service Rules providing for 
the recruitment of District Judges are consti- 
tutionally void and, therefor^ the appoint- 
ments made thereunder were illegal. We set 
aside the order of the Hi^ Comt and issue 
a writ of mandamus to the first re^ondent 
not to make any appointment by direct re- 
cruitment to the U. P. Higher Judicial Ser- 
vice in pursuance of the selections made 

under the said Rules ” 

This contained a specific declaration or 
direction that the appointments made, under 
the Higher Jndidal Service Rules were illo- 
gaL That mder was in virtue of Art 142 (1) 
enforceable between the parties to that case. 
If the Twentieth Amendment has the effort 
of rendering unenforceable the declaration car 
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directions contained m die order in relaton 
to the persons who were parties to Chandra 
Mohan s case AIR 1966 SC 1987 (that is to 
say respondents 13 14 and 15) 
directly and siibstanhaily affect Art 142 of 
the Cfonstitution, because the second p^ rf 
Article 142 (1) would become completdy 
nugatory in respect of that order 

26 If the effect of Article 233-A had 
been to create a fiction that Chandra Mohans 
case sias never pending before the Supreme 
Court there may have been scope for the 
argument that the consequential effect on 
ArUeJe 142 (1) was incidental or msigmfi 
cant But that is not the case. Art 233-A 
recognises the existence of the decree or 
order of the Supreme Court It respects it 
in relation to Judicial Officers and for the 
future It validates only past appointments 
made by piomobon or oy direct recruitment 
from members of the Bar It does so not 
withstanding any Judgment, decree or order 
(d any Court On its terms it applies to 
the appointments of officers who were par 
bes to Chandra Mohans case AIR 1966 SC 
1937 namely the present respondents 
Nos 13 14 and IS Under Article 233-A 
their appointments also are to be deemed 
never to have become illegal or void- If 
Article 233-A were to prevail, the decree of 
the Supreme Court wmild not be enforce* 
able Arbcle 142 is thus contravened and 
nullified In relation to the decree in Chandra 
Mohans case. AIR 1966 SC 1937 

To have the fuH play of its amplitnde 
Article 233-A necessitates a change in Arb 
cle 142 Article 142 would be deemed to 
nave been modified so as to make it tnaroh 
cable to the decree of the Supreme Court 
n Chandra Mohans case, AIR 1968 SC 
1987 Article 142 being an entrendied pro- 
vision such a change could be brought 
about only under the proviso to Arbde 363 
^ obtaimug the requisite ratification. The 
Twentieth Amendment was silent as to this 
necessary consequential amendment in Aiti 
cle 142 It woidd not be valid without 
ratification, even according to the opimcDof 
Wanchoo J m Golak Naths case (supra) 
The Twentieth Amendment not havmg ob- 
Camed the requisite latificatiaa was ultra 
vires the amending power of Parliament, m 
so far as it affected the appomtments of the 
pities to Chandra Mofaarrs case AIR I960 
SC 1987 It could not v^date the 
meats of the respondents Nos 13 
15 

87 Either flie legislative history or the 
language of Article 233-A does not indicate 
that It was intended to svorfc as a whole or 
not ^ aU. If for any reason it is held m 
applicable m respect of a few officers only 
ra organic scheme would not be destroyed. 
In my opinion. Article 233-A is severable. 
The Twentieth Amendment introducing it 
would be valid la respect of the other ofr 
cers. 


so far as it maVM valid the appomtments of 
the parties to the Supreme Court decision in 
Chandra Jfohans cas^ AIR 1968 SC 1987. 
It is severable The rest of it remains valid. 

39 The pebboner wants a quo wanaato 
to oust respondents Nos 13 14 and 15 from 
the Mst or Distnct Judge The learned 
Standing Counsel invit^ my attention to the 
decision m The Kmg v TVilham CoweH, 
(1825) 8 Dow & By KB 336 for the sub- 
mission that smee the petibonei's appoint 
meat suffered from the same lUegahw as 
was imputed to respondents Nos 13 14 and 
15 he was mcapacitated hum applying for 
this relief In that case, relymg on Rex v 
Cuddinn, it was held that the Court will 
not file a quo warranto information against 
one corporator for defect of title at the in 
stance of another corporator whose title is 
equally deficient. There the only defect in 
tiw was the swearmg in at a wrong place. 
It may not be applicable where the appoint 
meat Is unconstitubonaL \Vhen quo war 
lanto lies on constitutional grounds it should 
CO Moreover the pnnaplo of this case 
does not appear to be applicable There is 
no matenal on the reconi before me to 
establish that the petitioner was appomted 
as officiating CivU and Sessions Judge 
through the agency of the Selecbos Com 
mittee cont^platM by the Higher Tadieial 
Service Rules Learned Standing Counsel 
urged that Clause (2) of Article 19 of the 
Buies authorised the Governor to make ap- 
pointments in temporary and offioabng 
vacanoes as ^ os may be firom the wait 
mg hst, in force at the time of appomtment, 
as prepared under Rule IS The waiting 
list under Rule 13 is prepared m accordance 
with the recommendations of the Selection 
Committee but Clause (2) apphes “as far as 
may be” So the Governor may make an 
officiating appointment from persons not 
meotion^ in the waiting list. There is no 
assertion in any of the affidavits that the 
petitioner was on the waiting list It cannot 
therefore be said that his officxahng appoint 
meni was illegal because it was made 
thrwich the Sfleebon Committee. I cannot 
say that the TOtibooers appomfanent was 
fflegaL much &s that the illegality was of 
the kind attaching to respondents Nos 13 
14 and 15 

40 In the result the petition is allowed 
m part Respondent No 13 Rildieshwar 
Pra^ respondent No 14 R, C Bajpai and 
respondent No 15 Behanji Das are declared 
to be holding the port of District Judge 
(which includes the post of CSvil and Ses- 
sions Judge) illegally and wthout the autbo- 
nfy of the Constitution. A wnt m the 
nature of quo warranto is issu^ ousting all 
of them from their offices No order is 
made as to costs 

GGM/D V C. Petition partly allowed- 
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Jauhaii Mai and another. Applicants v. 
The . State of U. P., Opposite Party. 

Cr imin al Revn. No. 2057 of 1965 connect- 
ed with Criminal Misc. No. 3130 of 1965, 
D/-8-S-1967, against judgment of Second 
Audi. S. J., MuzaEFamagar, D/-16-10-1963. 

(A) Criminal P. C. (1898), Ss. 190 (1) (c) 
and 173 — Submission of final report by 
Police^ — Magistrate not agreeing with it — 
Ordering submission of fresh chargesheet 
after re-investigafion — Prosecution on 
fresh charge-sheet is illegal 

The Magistrate has no jinisdiction to re- 
quire the police to submit fresh charge-sheet 
^er re-investigatiori, where the police has 
already submitt^ final report that the 
alleged crime cannot he worked out, though 
the Magistrate certainly has the power to re- 
quire further investigation to be made. 

(Para 7) 

Where the Superintendent of Police, duly 
authorised under S. 7 of the Telegraph Wires 
(Unlawful Possession Act (1950), files a 
complaint of an offence committed within 
the meaning of that Act (1950), not on his 
own initiative but on direction of the Magis- 
trate to submit fresh charge-sheet after dis- 
agreeing with the final report made by the 
police, the prosecution started on such co^ 
plaint is illegal, (Para 7) 

(B) Criminal P. C. (1898), Ss. 190 (1) (c), 

192 Transfer of case from one Magistrate 

to another — Previous Magstrate found to 
have committed illegality in prosecuting ci^e 
— Dismissal of case on that ground by 
second Magistrate is valid. 

Where a case is transferred from the file 
of one Magistrate to another, the Magistr^e 
seized of tie case has power to dismiss the 
same on the consideration that the compl^t 
is not maintainable inasmuch as it had 
emerged out of an illegal order passed by 
the Magistrate from whom the case is tyans- 
fexr^ and this does not amount to sittog 
in appeal over die order of the previo^ 
Magistrate. - (Para 7) 

D. N. Wali and G. P. Tandon, for Appli- 
cants. 

ORDER; This petition under Sec. 661-^ 
Cr.P.C., and the Reinsion Petition No. 20o7 
of 1965 coimected with that case can be de- 
posed of by a common order because the 
subject-matter of both is the same. The ap- 
plicants of this petition are Sri Jolm Mai 
and Kumari Arun Bala, minor daughter of 
Sri Johri Mai. They have prayed tot this 
Court may quash the proceedings pending 
against the applicants in Crinunal C;^e 
Nn. 614 of 1984 under Section 7 of the Tele- 
graph Wires (Unlawful Possession)^ AcL 
The prayer in the revision petition is afro 
to the same effect bj' asldng for the setting 
aside of the order passed by the revisionai 
Court and to disc harge the applicants. 

P./LL/E751/68 
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_ 2. It appears that the police got informa- 
dpn that the petitioners were in possession 
of some telegraph wire as well as stolen 
utensils kept in their shops. Search of the 
shop was made and some telegraph wire 
vras recovered. The police, however, found 
that crime could not be worked out and, 
therefore, they made a final report When 
the final report came up for consideration 
before Sri Jai Dayal, a Magistrate, First 
Class, of the District^ he directed the police 
to make fresh investigation and to submit 
a charge-sheet. Such a charge-sheet was 
subsequently submitted and on the basis of 
that charge-sheet a complaint imder Sec. 7 
of the Telegraph Wires (Unlawful Posses- 
sion) Act was made by die Superintendent 
of Police against the petitioners. That com- 
pltot was first filed in the Court of Sri 
Jai DayaL learned Magistrate mentioned 
above. An application for the transfer of 
the case appears to have been moved 
whereupon the learned Magistrate made the 
following order: — 

‘D.M. — ^In this case under S. 5 of Tele- 
graph Wires Act, the police submitted a final 
report. But I declined to agree with the 
report and directed the police to submit 
charge-sheet after reinvestigation. Now the 
charge-sheet has been received. The ac- 
cused desires that the case be transferred to 
some other Court under Section 190 (1) (c), 
CrJ.C. I have no objection. It may Idnd- 
ly be sent to some other Magistrate." 

3. "When the case was transferred to the 
Court of Mr. A. N. Khare, Sub-Divisional 
Magistrate (SD.M., Jansath), he ordered that 
the complaint submitted by the Superinten- 
dent of Police against Jauhaii Mai and 
Kumari Arun Bala be dismissed as not main- 
tainable on accoimt of the reasons recorded 
fay him in his order. He proceeded to dis- 
charge the petitioners. The view taken by 
Mr. Khare, learned Sub-Divisional Magis- 
trate, was that the order of the learned 
Magistrate Mr. Jai Dayal requiring the police 
which had made a final report in the matter, 
to submit a charge-sheet after reinvestiga- 
tion was illegal, and that a complaint filed 
on the basis of such a charge-sheet was not 
maintainable in law. Mr. Imare noticed the 
various decisions relating to the point and 
came to the conclusion tot the Magistrate 
did not have the jurisdiction to require the 
police to submit a charge-sheet in case 
where the police had made a final report. 
The Magistrate certainly would have the 
power to require further investigation to be 
made but to make a direction for submitting 
a charge-sheet there was no sanction in law. 

It is on such consideration that the com- 
plaint was dismissed by Mr. Khare and the 
petitioners were discharged. 

4. Tire State filed a petition in revision 
before the Sessions Judge, MuzaiFamagar, 
which was disposed of by Air. Vikram Singh, 
Second Additional Sessions Judge, Muzaffar- 
nagar, by his order dated 16th October, 
1965. The learned Sessions Judge allowed 
the revision petition and set aside the order 
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of die learned Maostrato by which the 
learned Magistrate had discharged the peti^ 
rioners. 

S, It is order of the learned Sessions 
Judge which is sou^t to be set aside and 
quaked by both, the peb'tion under Sec- 
tion 561-A, Crf .C., as well as the connect- 
ed revision petition. 

fi. lie view tahen by the learned Ses- 
sions Judge is that whatever may have ha{^ 
pened earlier to the Glmg, of the complain^ 
the compiaint itself had oeen filed by the 
Superintendent of Police, who was an ofBcer 
auOiotised to make such a complaint under 
Section 7 of the Telegraph Wires (Unlawful 
Possession) Act, 1950. This being so, ac- 
cording to the learned Sessions Judge, the 
complaint could not be said to be tainted 
with any infirmly and consequently oould 
not be dismissed. The learned Sessions 
Judge had also observed that there was no 
charge-sheet on the record, nor was there 
any final report, nor the alleged order of 
Six Jai Day^ Magistrate direcringthepol/M 
to make further investigation and to submit 
a charge-sheet agiiut the petitioners. On 
these ti^ oonsiderations, the learned Ses- 
sions Judge proceeded to set aside the order 
of discharge passed by the learned Ma^s- 
tzate. 

7. I am unable to agree with the view 
taken by the leaned Sedans Judge. Softf 
as the absence of the charge-sheet or the 
order of the leaned Ma^tzate Sri Jal Oayal 
from the record is concerned, it Is sufficient 
to mention that all these facts were assumed 
on all hands to be correct before the leariH 
ed Magistrate Mr. Share. The leaned 
Magi^te has referred to these papers and 
it is on die basis of these papm that he ^>- 
to pass the order of discharge. The 
facts mentioued by the leaned Ma^stiate 
in his order, therefore, were not in contro- 
versy between the parties at alL There 
was no justification tor the learned Sessions 
Judge to make an observation with regard 
to the absence of the papm from the record 
in support of those imdisputed facts. The 
view of the learned Sessions Judge with re- 
gard to the EnamtaiuabQity oi the complaiot 
filed by the Superintendent of Police, is oot 
quite correct The Superintendent of Police 
undoubtedly had fhe authority to make a 
complaint of an ofience conunitted within 
the meaning of the Telegraph Wires (Unlaw^ 
ful Possession Act), but then he had to file 
Ihe complaint on Us own initiate. It may 
be diat before filing tbe oomplaiot, the Su- 
perintendent of Police could validly require 
an investigation to be niad«« by the police 
and to act upon that investigation and 
to proceed to file the compl^t 
on the baris fiiereof. But hi tbs 
instant case, it is obvions that the Supe- 
rintendent of Police did not take any initia- 
tive in the matter, nor did he require any 
investigation to be nude by the Police. It 
was Shii Jal Dayal, tiie learned Magistiatfc 
who commanded the Police to submit the 
charge-sheet against tlm petitioner after dis- 


agreeing with the final rep(^ which had 
bem made by the police. The initiative 
therefore, must be attributed to that learaM 
Magistrate and not to the Superintendent of 
Police which finally culminate into the & 
iug of the complaint Eumari Arun Bala has 
also been prosecuted as it was held out that 
-when recovery of the telegraph wires was 
made from the shop of Shri johii Mai, Shi! 
Tohri Mai was absent and Kumaii Arun Bala 
his minor daughter aged about ten years, 
was present in tbe shop. 

The learned Sessions Jadge has also taken 
the view that Shri Khare, the learned Ma^s- 
trat^ who passed tbe order assumed the 
role of an appellate authority against the 
order of the learned Ma^tmte Shri ^yal, 
while passing tbe order which is the subjeeb 
matter of the presmt revision petition. To 
toy mind, a Magistrate seized or a case had 
power to dismiss the same on the considera- 
tion that the complaint was not maintainable 
inasmuch as it h^ emerged out of an ille- 
gal order passed by another learned Ma^s- 
trate. This, therefore, did not amount to 
sitting in appeal over the order of Shri Jal 
Dayaj, the learned Magistrate, as observed 
by the learned Sessions judge. The learned 
Ma^trate seized of the case, was well witit 
in ms power s to come to the conclusion that 
the conmlaint was not maint^nabla in view 
of the ract that its origin could be traced to 
an Older of another learned Magbtntfl 
sdiich was wholly illegaL 

8. I am, therefore, of the opinion that 
both the pmOoo under 5. 5fiJ-A. &. F. C 
and the petition in revision roust m allowed* ' 

9. I allow the petition under Sec. 561A 

of tbe Code of Criminal ^ocedure so also 
the petition in revision set aside and quash 
the order passed by fce learned Sessions 
Judge dated 16th CctobCT 10^ and all su!^ 
sequent proceedings thereafter and confirm 
the order passed by Shri A. N. Khar^ Sub- 
Drvirional Magisti^ Jansath. SOth 

March 1965. 

DVT/D.V.G. Petitions allowed- 
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Luperial Electric Trading Co- Ah'eaih, 
P^boner v. Industrial Tribunal U.P» 
A l l a hab ad and others. Opposite Parties. 

Writ No. 5195 of 1963, D/- 

o 'i (23 of IMU 

6 (I) (3) — When mtlivldun] diencM 
becomes Inm istrial Dispute — Disjmte must 
bo sponsored by a nnum of froAm of the 
comnanyconcemed orbya mrionof workers 
ODployM in sunaar or allied trade— Dispute 
a s to claim for bonus in a company mams* 
factoring electrical goods sponsored by nnioo 
of workers of metal industry — VVoskos at 
metal industry oanuot be said to be emfloy 

iI/AM/C496/^ “ 
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ed in similar or allied trade as ibe company 
manufacturing dectriral goods is engaged — 
Reference by State Government is not com- 
petent, Am 1957 SC 532 and AJR 1960 
An 784, EfiL on. ^aras 4, 5 and 6} 

Cases Referred: Chronologiral Paras 
iCL960) Am 1960 AH 734 (V 47) = 

L K. Cotton Manufacturers Ltd., 

apm: v. U. P. Government 4 

11957) Am 1957. SC 532 (V 44) = 

1957 SCJ 566, Newspapers Ltd. v. 

State Industrial Tribunal, U. P. 4 

S, N. Kacker and V. K. Mehrotra, for 
Petitioner; Standing Cormsel, for Oj^osite 
Parties. 

ORDER: This writ petition under Art. 226 
the Constitution has been filed by Messrs. 
Imperial Electric Trading Co. of Aligarh, to 
challenge an order datM 6th November, 
1963, passed by the Industrial Tribunal (II), 
Allahabad. 

2. The petitioner is a partnership concern 
carrying on the business of. manufacture and 
sale of electrical goods indie name and style 
of Messrs. Impetim Electric Trading Co. (here- 
inafter called “&e company*). The company 
has .alleged and the same nas not been de- 
nied that it produces electric table lamps, 
wall and ceiling fittings, out of brass cir- 
cules, pipes, dectrio wires, switch^, glass 
and plastic shades purchased and imported 
from outside and that it does not carry on 
any moulding or casting of arm metal goods 
in the factory. The totd number of work^ 
employed the company at die material 
time was 25, who had formed themselv^ 
into a union lmo%vn as Imperial Electric Trad- 
ing Company Workers Union, sometimes in 
1956; and the said union was^ register^ 
with the Registrar of Trade Unions, U. P .» 
Kanpvur. Sometimes in 1961 this union 
made radical amendments to its constitution 
and changed its nametoDhatu Udyog Maz- 
door Sangh, Aligarh (hereinafter referred to 
as ‘D.UJvl.S.'. 

In this union all workers employ ed_ m the 
metal industries of Aligarh were entiti^- to 
join , According to the allegation of the 
petitioner company, one Chandra Bh^ toe 
Secretary of D.U.M.S., filed an appuration 
before toe Additional Regional Condliafaon 
Officer, Aligarh, on 7di March. 1963, claim- 
ing two months’ bonus for each workman^r 
toe company for the year 1961^2. Ino 
company filed objections contending, mter 
aha, that the D.UJd.S or its secretary were 
incompetent to raise any dispute with r^ 
gard to toe petitioner’s workmen, inasmuch 
S^die D.U.M.S. represented the workmen of 
toe metal industries only. As no setdemenl 
could be arrived between toe petitiMer 
and the D.UJvl.S., toe State of Utoir Jta- 
desh by a notification No. 613 (LC)/XV^~ 
LASS (ARG)/1963, dated 9to August 1963, 
referred toe following matter for adjudi^- 
tion to too IndustriaT Tribunal (H), U. P., 
Allahabad, 

"Should toe employers he required to pay 
bonus to their worianen for toe year 1961-62 


(ending on October 28, 1962)? If so, at 
what rate and with what other detailsr 

Whra toe Tribunal took comizanoe of 
toe dispute, the petitioner rais^ a prelimi- 
nary objection to tiie effect toat the D.UM.S. 
was not entitled to sponsor the dispute on 
behalf of the workmen of toe petitioner com- 
pany and as such the reference itself was 
mcompetent The compaiw challenged the 
jurisdiction of the Tribunal to a(hudicate 
upon the reference made by the State of 
Uttar Pradesh. The D.U.M.S. filed its writ- 
ten statement through one Qiander Singrli, 
its Joint Secretaty. At the request of me 
company the Tribunal prooeedM to decide 
the prelimina^ objection before embarking 
on the adjudication of toe dispute which re- 
lated to the payment of bonus. The Tri- 
bunal framed the following two issues on 
the preliminary objections of the company; 

“(1) Is too Dhatu Union Mazdoor .S angh 
Ali^h, competent to sponsor toe caseof 
the workmen concerned? If not what is 
its effect? 

(2) Have the workmen espoused their 
own cause properly? 

After toe parties had £Qed their written 
statement and led other evidence, toe Tri- 
bunal by its order dated 6to November, 
1963, rejected the prelimmaiy objection. It 
is against this order of the Tribunjal that the 
present writ petition is directed, 

8. The Tribunal has accepted toe feet 
toat toe members of the D.U.M.S, are the 
workers employed in Metal Industries of Ali- 
garh, but it has expressed the opinion that 
the petitioner company can also be said to 
be engaged in metal industry inas- 
much as it employs metal as its raw 
material. According to the Tribunal, it 
is the raw material employed which 
would determine the nature of 
the trade rather than toe finished goods pro- 
duced by the company. The D.U.M.S. was, 
therefore, competent to take up the cause 
of the workers of toe petitioner company. 
The Tribunal has further held that the 
workmen of the petitioner company had es- 
poused their own cause and that D.U.M.S. 
was merely representing them which it was 
competent to do under S. 6-1(3) of the 
U. r. Industrial Disputes Act. 

4. The view taken by the Tribunal on 
both the issues is manifestly erroneous. In 
order that a dispute between an employer 
and its workmen may assume the nature of 
an industrial dispute, it is necessary that the 
dispute must be sponsored by the union of the 
workers of the company concerned or by a 
union of the workers employed in a sirnilar 
or allied trade. If these conditions do not 
exist, any dispute between any emploj'erand 
its workmen would be only an individual 
dispute which caimot ha referred by toe 
State Government for adjudication under 
too Industrial Disputes Act (See Newspapers 
LhL V. State Industrial Tribunal, U. P., AIR 
1957 SG 532.) In that case also toe matter 
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had been taken up by the U P Woikmg 
joumalistf Union, Ludmow with which die 
woAers concerned no concern whatso- 
ever and the matter was not taken up by 
any union of the workers of the company 
concern^ or by any of the employees of 
similar or alhed trades The Supreme Court 
in that case quashed the award which had 
been affirmed by the Labour Tribunal and 
had been upheld by a Division Bench of 
this Court on appeal from the decision of a 
learned Smgle Judge 

The decision of Court in J E. Cotton 
Manufacturers Ltd-v U P Government, AIR 
I960 AH 734, is also to the same ^ect. 
There also a dispute between an employee 
of the T K. Cotton Mills Eanpur concern 
engaged in the manufacture of textile, (sic) 
was taken up by a trade uiuon called the 
Kanpur Mediaaieal and Techmcal Workers' 
UmoQ. It was held the Kanpur Media 
and Techmcal Workers Union was not 
competent to take up the dispute on behalf 
of a worker of a textile lailL 

5 That the nature of the trade of a 
ompany engaged in the manufacture and sale 
jf dectncal goods is entirely different from 
the trade of a company engaged in metal 
mdostnes admits of no doubt whatsoever 
It IS not the raw materul used in the jnanu 
factunng process which determines the 
nature of the tmde, but the finished goo(u 
produced Iv the companv ihat are determi 
native of the nature of toe trade earned on 
by tbe company To ^ote an instance, it 
^ well Isown that sand is the taw matmal 
used in the manufacture of glass and glass- 
wares But a esjneem engaged in quarrying 

caimot be said to be carrying on toe 
same trade as a concern engaged m the 
manufacture of glass and glasswares AIu 
minium is a metal which is used for the 
manofactuie of utensils and is also used in 
the manufacture of aeroplanes and other 
aeronanb^ parts It would be absurd to 
say that the mannfacture and sale of alu 
mimnm-ware is the same as tbe manufao 
tore of aeroplmes and aeronautical parts 

6 Under Section 2 of the Industrial 
(Development and Regulation) Act, 1961, 
the Union Government is authonsed to take 
under its control the industries specified m 
the Fust Schedule of the said Act. A clear 
distinction is made m the First Schedule be- 
tween metallurgical indnstrles noted at Sena] 
No 1 »pd the electneal equipments noted 
at Senal No 5 of the First &hedule. Under 
the heading "Xletallurgical todushy^ there 
are two groups Group A is of ferrous in 
dustnes and Group B Is of non ferrous in- 
dustries Group A itself has seven different 
industnes employing iron as raw material 
and under Group B there are three industnes 
employing non ferrous metal as raw matenid. 
The industries enumerated in Groups A and 
B may be called alhed mdustnes but they 
certainly cannot bo called alhed mdustnes 
to the industries maition^ at Serial No 5 
under the heading “Electrical Eqmpment 
Indastnes. Under the heidmg of toe 


tncal E^pment, there are as many as 
eleven different industries accordmg to the 
nature of ^e electee^ goods manufactured. 
Tbe view of the TnbmiaL therefore that 
the trade earned on bv the pelitjoner com- 
paiw was similar or allied to the trade car 
ned on by tbe metal industries is obviously 
and palpably wrong That being so the 
D U M S„ wmch has as for its members the 
workers of metal industnes was not com^ 
tent to take up the dispute on behalf of the' 
workers of the petitioner company 
7 Now tummg to the second question, 
a reference to sub-section (3) of Sa*on 8-1 
of the U P Industrial Dis^tes Act show 
very clearly that no officer or the union shall 
be entitled to represent any party unless the 
union has been registered for one trade only 
The mamifachire of electrical goods and S 
metal industry being two separate trades, 
the D U M.S could not be said to have been 
registered for one trade oi ' 
its members the workers < 


boner company Moreover this union v 
was formed m 1961 is admittedly not regis 
tered. For that reason also it could not 
represent the workers of the pebboner com- 
pany 

8 Mr K. B Garg, learned counsel for 
tbe State then tried to place reliance upon 
C O No 646{LL)/XXXVI B-257(LU 1854, 
dated 14-7 1984. which is quoted la the 
case of J K. Masufacturen Ltd. (supra) at 
p 736 It piovidee for reference or disputes 
to Conmliabon Boards It further provides 
that if reference u to be made on behalf 
of the workmen, it can he made by a re^ 
tered trade umon of worlonea or w a Fede- 
ration of such trade unions or “where no 
such union or federation exists in relabon to 
any paibcular concern or industry by repre- 
seotabves not more than five in number of 
toe wodanen employed in thaf concern or 
industry by election in that beh^ by 
major^ of the workmen employed in the 
concern or industry as tbe case may be at 
a meeting held for the purpose” 

9 Learned counsel stated that the 
D U M S was corriTOtent to have as its mem- 
bers tbe workers of the pebboner compary as 
the compaiy had no separate union or iede- 
rabon o{ its own and in such a case the G O 
would operate That may be so but, ao 
coidmg to the C O., where a particular con- 
cern OI industry has no union of its own, the 
workers cf the concern can be represented 
by their own representabves chosen from 
amongst themselves and not by a union of 
a different trade 

10 There is a peculiar feature of this 
ease which may be nobced at this stage- 
The D U M S which been impleaded as 
the Opp Party No 3 m the writ pebbon has 
not any coimter-affidavit nor has it en- 
raged any counsel to represent it before 
this Cburb The pebboner company has 
alleged that the dispute was not nionsOTed 
by any of its workmen, but by the ^cretiy 
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of the D.U.M.S., who was not an employee 
of the petitioner company.^ The Tribunal 
has, of course, stated remng on the state- 
ment of one Inder Pralcasn that a resolution 
was passed by the union in a meeting in 
which the majority of the workmen were of 
the petitioner company and they had autho- 
rised the D.U.M.S. to represent their c^e. 
However, no copy of any such resolution 
has been filed and the petitioner company 
has stated in paragraph 16 of the writ psi^ 
tion tha t no documentary evidence was filra 
before the Tribunal either on behalf of me 
D.U.M.S. or on behaU of tlie petitioner dis- 
closing that the workmen of the petitioimr 
concerned had at any stage spomored the 
dispute relating to the bonus for me y^ m 
question either before the Additional 
monal Conciliation Officer or before the 
Skte of Uttar Pradesh. This allegation of 
the petitioner has not been properly contro- 
verted. In paragraph 11 of the counter- 
affidavit of Sffii K. N. Srivastava, there is a 
which is of a very vague natoe. INo 
worker of the petitioner company has Med 
any affidavit to show that the ^ute had 
in fact been raised or sponsored by m_e 
workmen of the petitioner company. Obvi- 
ously, the workmen of the petitioner com- 
panv do not seem to be interested m prose- 
rating this dispute. In these circumstoces 
it is rather strange that the petifam is bemg 
contested by the State of Uttar Pradesh. 

11. As a result of this discussioru itmu^ 
be held that there was no industrial dispute 
nor had the same been properly sponsored 
and the D.U.M.S. was not competent eimer 
to sponsor the dilute or to pmsecute it g 
a r^resentative oftoo workers of 
tionTr company. ^Die order of Tnbimal 
dated 6th November, 1963, is, meretore, 
patently erroneous and has to be quashed. 

■to The writ petition is accmrdmgly 

fn^as^g t^e^L^f us£^ ^|- 

^f3(imG)/19^dated 9Ih ^ 

The petitioner wui be „ 

from the Opposite Party No. 2. 

5gm/o.v!c; 


State V. Sure (FB) (R. Prasad J.) [Prs. 10-12] AIL 245 


air 1969 ALLAHABAD 245 (V 56 C 51) 
FULL bench 

State of U. P. and another. Appellants v. 
Sure and others, r)/‘^n-7- 

“w AwmsMoa Aol (JfM <“ 

tt P Art 23 of 19o4), S. 1.1 tt;, I—Zj 
^-ADind (4f Ss 5-A and 6 - Notifica^ n 
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under S. 17 (4) can only be made in cases 
falling under S. 17 (1) and (21 and not _ in 
cases falling under S. 17 (1-A) — ^Acquisition 
of land for public purpose of establishing 
Iirigation Demonstration-cum-Research Fmm 
faffing under S, 17 (1-A) — Notification 
under S. 17 (4) held illegal. 

A notification under Section 4 (1) of the 
Land Acquisition Act declared that the land 
mentioned in the schedule was needed for a 
public purpose, viz., for establishing Irriga- 
tion Demonstration-cum-Research Farm. This 
was followed up by another notification 
dated February 25, 1963, rmder S. 17 (4) 
directing that the provisions of Section 5-A 
of the said Act shall not apply in the case 
of the land mentioned in the Schedule. 
Thereafter, notification imder Section 6 to- 
gether •with a notification •under S. 17 (1) 
and (1-A) was issued on April 10, 1963. 

This notification gave direction to the Col- 
lector to take possession of land thou^ no 
award under S. 11 had been made. 

Held, that the notification issued under 
S. 17 (4) of the Act dated February 25, 
1963, and the notification issued under 
Ss. 6 and 17 (1) and (1-A) of the Art wcto 
illegal, inasmuch as no such notification 
coind be issued in respect of land to which 
the provisions of sub-section (1-A) of S. 17 
applied — Civil Misc. Writ No. 3372 of 
1963, D/-30-1-1967 (AIL), Affirmed. 

(Paras 6, 11) 

The language of S. 17 (4) infficates that 
a nolffication ■under that sub-section can be 
made only in those cases to which sub-ss. (1) 
and (2) of S. 17 of the Act are applicable. 
The power exercisable in case of urgency to 
take possession of land only for a public 
purpose before an award is made has been 
extended by U. P. Legislature by _S. 17 (1-A) 
to cases where the land is acquired for or 
in connection 'with the sanitary improvement 
of any land or plarmed devdopment; the 
Legislature has, nowever, not authorised the 
Government to direct that the provisions of 
S. 5-A shall not apply to acquisition of land 
other ffian waste or arable land. Sub-section 
(1-A) has been added as an independent 
sub-section and no amendment has been 
made dther in sub-sec. (1) or sub-sec. (4) 
nor has any separate pro-vision been made 
for applying sub-section (4) to a case falling 
imder sub-section (1-A) and so sub-sec (4) 
cannot be applied to sub-sec. (1-A). AIR 
1965 SC 1763 (Reversing AIR 1962 All 221) 
and AIR 1964 SC 1217, FolL; AIR 1964 M 
853, Ref. (Paras 12, 15) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 1763 (V 52) = 

1965-2 SCJ 411, Sarju Prasad 
Sahu V. State of Uttar Pradesh 6, lo 
(1964) AIR 1964 SC 1217 (y 51) = 

ILR (1964) 1 All 1, Nandeshwar Pra- 
sad V. U. P. Government 15 

(1964) AIR 1964 All 353 (V 5p = 

ILR (1964) 2 All 622, Sheikh 
Ghulam Maula v. State of Uttar 
Pradesh 
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Am 1982 All 221 {V 49) = 

_-S2 All LJ 98, Sai^u Prasad Saha 
V State of Uttar Pradesh, 13,14,18 
S N Upadhaya, for Appellants, Standing 
Counsel, for Beqxmdents 
KAJESHWAEX PRASAD, Jj As a result 
of the direction fiven by Division Benc h , 
this special appeal has been referred for 
decision to a RiU Bench. 

2. The matenal facts leading ap to the 
special app^ are these 
3 A notificabon dated Febman 11, 
1963, was published in the U P Gazette 
dated February 16 1963 under Section 4(1) 
of the Acquisition Act, notifving that 
the land mentioned in ti^e scheoula was 
needed for a public purpose A nnmber of 
plots were menboned in the schedule which 
are situate hi viUage Gmsaral, Pagana 
Gaioth, district Jhansu Some of these plots 
behmged to the respondent Shn Surey and 
the other respondents The purpose for 
whiidi aoTuisibon was u disclosed In 

the nohficahon was for establishing 1™^* 
bon DemonstraboO'cam-Research Farm This 
was followed up by anotbo' nobficabon 
^ted February 25. 1963, under 17 (4) 
of the t Jnd Acquisition Act (hereinafter 
called 'the Ari) The last nchfii^on runs 
as hereunder— 

To continuation of nobficabon No H01OO/ 
lOOlB dated Febmiy 11. 1963, the Gov> 
emor of Uttar Piadeso, b^g of opinion 
that the provisions of sub-sections (1) and 
(l-A) of Secbon 17 of the Land Ao^iboa 
Act. 1894 (No 1 of 1894), are epphcabte 
to the land, is pleased, under sub^ecbon (4) 
of die said secwn, to direct that the |BUVi 
sions of Secbon 5-A of the said Act shaB 
not appW in the case of the land menboned 
in the Schedule." 

Thereafter, nobficabon under Secbon 6 ttr 
eether with a nobficabon under Secbon 17 
^ and (1 A) was issued on April 10 1963 
ttis nobficabon gave direcbon to the Col 
lector, Jhansi, to take possesrioa of land 
thougn no avrard under Section II had been 
mads. 

4. The respondents filed a petition under 
Article 226 or the Consbbibon chanmgmg 
the nobficabon made tin<ii^ Secbon 17 (4) 
and the nobficabon made under Secboo 6 
read with Secbon 17 (1) and (l-A) of the 
Act. 

5 The main ground on wUch the pieti- 
boner-respondents rdied was that the nobfi 
Gabon made under Section 17(4) was illegal 
inasmudi as no sudi nobficabon could be 
issued in respect of land to which the pro- 
visions of sub-secbon (1 A) of Secbon 111 
applied. 

6 The learned Sm^ Judge who heard 
the wnt pebbon re f e r rro to the decision of 
the Supreme Court In Saiiu Prasad S ahn y 
State of Uttar Pradesh, AIR 1965 SC 1763 
end came to uie conclusion that the nobfica 
bon israed under^Secbon 17 (4) of the Act 

md the nobfica* 
and 17 (1) and 


(l-A) of the Act were illegaL The will 
pebbon was allowed and the aforesaid noti- 
Bcabons were q^hed. 

7. Against the order of the learned Sin- 
^ Judg& State of Uttar Pradesh along with 
the Land Acquisition Officer, Jhausi, filed 
the instant special appeaL 

8 When the specif appeal came up for 
hearing before a Division Bench of this 
Court, hir S S Vertna, learned counsel ap- 
pearing for the pebbonerrespondents, urgw 
that he wanted to support the order of the 
learned Single Judge on a fresh ground. 
According to hfrn, nnl^ a nobficabon had 
been previously i^ed under Section 17 (1) 
of the Act, DO notification undm* Sec 17 (4) 
of the Act could be issued end for that 
reason also, the nobficabon rnafim rmtiw 
Section 17 (4) was illegal 

9 While giving considerabon to the 
fresh ground urged by Mr Verma, the Divi 
slon Bach observed that it found some diffi- 
culty in following the reasoning given by 
another Divmon Bench of this Court in the 
case of Sheikh Ghul^ Mania v State of 
Uttar Pradesh. AIR 1964 AU 853 In this 
view of the matter, the Division Bench pro- 
ceeded to refer the special appeal for ded- 
sfoQ to a Foil Bench. On account of the 
above orcumstacce^ the ammd on wbidt^ 
the learned Smde Judge bad quashed the, 
lu^cabons could not come to for conside’l 
xabOD, on ments, before the Dtvisioa BeDch.1 

10 Before us, Mr Verma urged -that 
apart from the fresh ground that he had 
p roposed to urge with a view to support the 
order of the l^ed Smde Judge, Urn order 
of the learned Single judge was perfectlyi 
arrect evm on the ground which found 
fav^ with the learned Sinda Jud^ We, 
therefore, considered it appropnata to deade 
wheUiCT the view taken by to© learned Sin- 
gle Judge ^ correct or not before pit>- 
oeedmg to hear the counsel for the respon- 

ih® proposed fresh eround in sup- 
TOrt oi the order of the leanied Smde 
In case the view taken by the learn- 
ed bmgie Judge was found us to be cor- 
rect, w© would not bo npon to consi- 

me correctness of the new ground pr^ 
posra by the learned counsel for the res- 
pondats for the purpose of twarnfamfng 
the order of the leainea Smgle Judge. 

, After hearmg the learned counsel 
JOT the jMxbe^ we have amved at the coo- 
musmn that the view taken by the learned 
Suigla Judge is perfectly correct and the 
order the learned Single Judge, therefore, 
must be mainhunf^ 

12. It may be recalled that Clause (l-A) 
was added to Secbon 17 by the UJ* Amend- 
ing/^ 1954, and it reads as foUom. — 
power to take possession under sob- 
secbtm (1) may also be exercised m the case 
<rf omer than w^aste or arable where 

the land is acquired for or In connecbon 
with sanitaiy improvements of any t**"/ or 
^pned development." 

Thou^ such a provision was added in Se^ 
tton 17, Ho amendment was mndA Jn Seo- 
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tion 17 (4) and the words “or sub-section 
(1-A)” wwe not inserted between the words 
sub-section (1)” and “or sub-section (2)”. 
This being so, the language of Section 17 
(4) indicates tiiat a notification under that 
sub-section could be made only in those 
cases to which sub-sections (IJ and (2) of 
Section 17 of the Act were applicable. 

13. In the case of Sarju Prasad Sahu V. 
State of Uttar Pradesh, AIR 1962 All 221, 
a Division Bench of this Court took the view 
that as tire purpose behind the addition of 
sub-section (1-A) could have been achieved 
by suitably amending sub-section (1) itself, 
the efiect of the addition was that the power 
to be added by it is to be included in the 
power conferred by sub-section (1). It was 
observed that thou^ the form of the amend- 
ment was to add a new section, 
the real effect of the amendment was 
only to add a few words in the old 
sub-section (1), L e., to increase its scope 
in one respect and that, consequently, it 
was not necessary to add anything in sub- 
section (4). On that reasoning, it was held 
that the power under sub-section (4) of Sec- 
tion 17 of the Act could also be exercised 
in respect of a case governed by sub-section 
(1-A) of Section XL of the Act 

14. Later on another Division Bench of 
this Court in the case of AIR 1964 AU 353 
found it difficult to agree with the view 
taken by the Division Bench in the case of 
AIR 1982 All 221 (supra). The case of AIR 
1964 All 853 (supra), however, was ulti- 
mately decided on other grounds. 

15. The case of AIR 1962 AH 221 (supra) 
was, however, taken in appeal to the 
Supreme Court and the decision of the 
Supreme Court is reported in AIR 1965 SC 
1763. It is that decision on which the 
learned Sin^e Judge placed reliance in this 
case and took the view that he did. The 
decision of the Division Bench of this Corut 
in that case was set aside and the appeal 
was allowed by the Supreme Court and the 
notification issued imder Section 17 (4) as 
well as notification issued imder S^tion 6 
in that case were set aside. The view taken 
by the Supreme Court was that the power 
exercisable in case of urgency to take pos- 
session of land only for a public purpose 
before an award is made has been extended 
by IT. P. Le^lature to cases wh^e (he 
land is acquired for or in connection with 
the sanitary improvement of any kind or 
plarmed development the Legislature has, 
however, not authorised the Government to 
direct that the provisions of Section 5-A 
shall not apply to acquisition of land other 
tVian waste or arable land. Reference was 
made to an earlier decision of the Supreme 
Court in the case of Nandeshwar Prasad v. 
U. P. Government, AIR 1984 SC 1217. In 
the case of AIR 1964 SC 1217 (supra), it 
was held that Section 17 (1) and Section 
17 (4) are independent of each other m the 
sense that an order under the former one 
does not necessarily require an order under 


Ae latter. Similarly, Section 17 (1-A) must 
be independent of Section 17 (4) and an 
order under Section 17 (1-A) would not 
necessarily mean that an oitler imder Section 
17 (4) must be passed. In that case, it was 
further observed that if the Legislature in- 
tended that provision of sub-section (4) 
should also apply to a case falling under siib* 
section (1-A) it has foiled to carry out that 
intention. Sub-section (1-A) has been added 
as an independent sub-section and no 
amendment has been made either in sub- 
section (1) or sub-section (4) nor has any 
separate provision been made for applying 
sub-section (4) to a case foiling under sub- 
section (1-A) and so sub-section (4) cannot 
be applied to sub-section (1-A). 

16. In view of the above decision of the 
Supreme Court, it must be held that the 
order passed by the learned Single Judge is 
perfectly correct. 

17. The learned Standing Counsel urged 
that it has been conceded by the petitioner- 
respondents that the entire area with regard 
to which petition under Article 226 of the 
Constitution has been filed was arable land 
inasmuch as it was under cultivation at the 
time of the notification. That being so, it 
has been further urged that the mention of 
sub-section (1-A) in the notification was the 
result of inadvertence and mistake and that 
it should be ignored for the purpose of hold- 
ing the validity of the notification made 
under Section 17 (4) of the Act. It has. 
however, not been disputed by the learned 
Standing Counsel that the impugned notifi- 
cations were made not only in respect of 
the area which is owned by the petitioners 
but also in respect of land which was held 
by persons other than petitioners. The 
learned Standing CounseL however, con- 
ceded that there was no material on the re- 
cord to indicate the nature of the land held 
by persons other than petitioners which was 
the subject-matter of the impugned noti- 
fications on the date of me notifica- 
tion, though, at present^ the entire area 
notified has been put under cultivation. It 
is, however, dear from the notifications 
tiiemselves that the Governor after applying 
his mind was of the opmion that some part 
of the area with regard to which the notifi- 
cations were proposed to be issue<L was land 
other than waste or arable land it was for 
that reason that mention of sub-section (1-A) 
was made in the notification. In view or the 
contents of the notifications, we must assume 
tiiat, at least a portion of the land covered 
by the notification was land other than waste 
or arable land to which sub-sec. (1-A) ap- 
plied. The case that mention of sub-section 
(1-A) was made by inadvertence or mistake 
had never been taken on behalf of the State 
in the counter-affidavit filed in this case. 

18. The learned Standing Counsel then 
requested us to grant him a &esh opportu- 
nity to adduce evidence and materials to 
show that the entire area covered by the 
notifications was waste and arable land. As 
we find that no such case was put forth on 
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o£ the Slate, we do not consider A 
appropnale to affora a fresh opportunity to 
the appellants in this case 

19 In the view we have taken, there ^ 
no occasion for entering into the merits rf 
the fresh ground which had been proposed 
by the learned counsel for the respondents 

20 The special appeal is dismissed but 
under the circumstances of the case, we 
dirert that the parties will bear their own 
costs of the appeaL The stay order is 
vacated. 

KSB 


Appeal dismissed. 


Am 1969 ALLAHABAD 248 (V 56 C 52) 
S D KHABE AND YASHODA 
NANDAN JI 

Shanti Sarup Appellant v Radhaswand 
Satsang Sabha, Dayaloagh Agra and others. 
Respondents 

First Appeal No 340 of 1937 D/ 
22-3-1968 against judgment of 1st AdoL 
Qvil J Agra. D/-S{)-5-1957 

(A) High Court Rules and Orders — 
Allahabad High Court Rule^ Chapter IS, 
R. 9 — Remstrar cannot admit appeal — 
Order for admisnon is done by the Court 

— Limitation for filmg cross-oojeebon runs 
from the dale of admission by the Court — 
avfl P G (1908), O 41, R. 22, 

(Para 13) 

(B) aril P G (1908) O 15, Rr 1, 4 — 

No evidence iteed be led by anyparty on « 
point which IS not in issue AIR 1930 PC 
57 (1) and AIR 1937 SC 133 and Am 1939 
SC 31 BeL on. (Para 19) 

(C) Sociebes Registraboo Act (1860) Ss I, 
2, S 19 — Certified copy of registiatioa of 
soaety under Act product — Presumpfaon 
as to signature of persons on memoraoduoi 
of association — Burden to prove contrary 

— Evidence Act (1872) S 114, IHus (e) 

A Reostrai i5 not expected to register a 

soaety umess the iirovisions of Sections 1 and 
2 of Soaehes Registration Act, have pnma 
faae been comphed with. 

^Fara 

Before registering a soaety be has to 
satisfy himself that the memorandum, as 
requu^ by law has been bled in other 
words, tile memorandum must purport to 
have been signed by at least seven persons 
and the copy of the rules and regulations of 
the Soaety must on the face of it be^ 
the signatures of not less than three cd the 
members of the govemmg body 

fPani 22) 

Once the legtstiabon of a soaety has been 
proved it can safely be assumed, relying on 
the presumption which can be raised under 
Section 114 lUus (e) of tiie Evidence Adi, 
that the necessary formahties which were xe- 

r ed to be observed before a soae^ could 

faaa I 
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of it the memorandum of association purport 
ed to have been signed by seven different 
persons (Para 24) 

That is however, a rebuttable presump- 
bon and it is alwa^ open to a party to 
plead and to lead evidence to snow that 
what purorted to have been done was not, 
In fact, done and the memorandum of as 
sooation did not, m fact, contam the signa 
hues of seven or more persons Once such 
plea had been raised and some evidence led 
m support of that plea, no presuiMbon 
could be raised under Section 3 of the Soao* 
ties Regstrabon Act read with Section 114 
of the Evidence Act that any particular per^ 
son had signed the memorandum of asso- 
aabon. ^ara 25} 

Where a certified copy of the memoran 
dum of association has been bled a presump- 
tion anses under Section 19 of the Act, that 
the persons whose signatures appeared on 
that memorandum had signed the same unless 
that presumption was rebutted by satisfactory 
evidence AIR 1938 PC 73 Di^ 

(Para 25) 

Where the defendants who alleged that 
the memorandum of assooabon was not sign 
ed by seven persons are not even aware 
whemer or not the memorandum of associa 
bon had been siroed by seven or more per 
sons and the plaintiffs have produced the 
certibed copy of the regutratioa it is not 
necessary to prove who the persons were who 
had actually signed the memorandum of 
association Nor Is it necessary to ble a copy 
of the memorandum of association. 

(Para 28) 

<D) Evidence Act (1872), Sa 21, 31 and 
115 In mcome-tar assessment proceedings 
against predecessor of defendant in present 
rmt, the predecessor and the defendant al 
le^g that properties belonged to soaety re- 
psteied under Soaeties Registration Act — 
This admissiOD is bmdmg on defendant m pro- 
sent smt against him and can be taken as 
evidenco of fact that the soaety was duly 
registered under Soaeties Registration Act, 
wbeb fact IS dmed by defendant in the pre- 
sent siBt (Para 30) 

(E) Soaeties RepstrahonArt^URTO) S..20 

— Soaety for chantabla purposes — Some 
objects rehgious but dominant object, chant 
able — Soaety can be registered, 

Soaeties Registrabon Act permits registra 
turn of soaehes for charitable pumoses A 
rehgious soaety can also be called a chan 
table soaety for a rehgious purpose may 
also be a charitable putpose and rehgious 
soaety might legally be registered under the 
p«^^ of the Act. (1901)ILR 28 All 384 
AIR 1940 Mad 107 and AIR 1939 All 
557 Rel TO (Para S3) 

A soaety some objects of which are chant 
aW© and some are rehgious but the para- 
m^t object of which is ch^table may bo 
vahdly registered under the said Act 

__ , (Para S3) 

Held cm consideration of the objects and 
Djrelaws of the plaintiff Radhaswami Sat 
sang Sahha, Dayalba^ which was a soaety 
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registered under the Societies Kegistratioii 
Act that the paramount object of the Society 
was charitable, and even thou^ some of 
objects were religious, die dominant inten- 
tion was charitable and that the Sabha 
could be validly registered imder the Act 

(Para 33) 

(F) Societies Registration Act (1860), S. 13 
— i Manner of dissolution of society is indi- 
cated in S. 13 — By-law of society tiaat it 
shall stand dissolved in case no Sant Sad 
Guru reappeared within two years of the 
death of the last Sant Sad Guru militates 
against S. 13 and must therefore be deem- 
ed to be invalid and inoperative. 

(Para 38) 

(G) Societies Re^stration Act (1860), S. 6 

— avil F. C. (1908), O. 1, R. 10; O. 29, 
R. 1 — Suit brought in the name of sode^ 
through its secretary who was named — Smt 
as laid is valid — The provision in Sec. 6 
which begins widi the words “may sue or be 
sued” in the name of one of its officers ^can- 
not take away the right of the Sodety itself 
to sue or be sued in its orvn name. Sec. ^6 
is merely an enabling provision — AIR 1950 
All 480 and AIR 1960 Cal 409 and 1956 
AU LJ 790 and AIR 1946 Bom 516, ReL on. 

(Paras 41, 42) 

(H) Reli^ous and Charitable Endowments 

— Radhaswami faith and Dayalbagh — 
Tenets of Radhaswami faith and history of 
Dayalbagh institution at Agra traced. 

(Paras 44-50) 

(I) Re^tration Act (1908), Ss. 17, 2 (6) — 

Document maldng a gift of cash m favour 
of a ddty does not require registration. AIR 
1927 Mad 636, Rel. on. (Para 64) 

(J) Evidence Act (1872), Ss. 34, 114, Ulus, 
(f) — Entries in property register of sodety 
shoiving properties ^fted to the sodety — 
That the entries were made not immediately 
but alter some time will not by itself make 
the document inadmissible in_ evidence to 
show what properties were gifted. 

(Para 76) 

(K) Transfer of Property Act (1882), Se<> 
tion 105 — No interest in property passed 
to occupier — Occupier is licensee and not 
lessee — Fact that groimd rent was being 
charged woidd not make him lessee — Ease- 
ments Act (1882), S. 52. 

RTiere the document by which the resi- 
dential right was ^ven to the occupier prc^ 
vided that the occupiers should keep their 
residential houses neat and clemi and must 
not give any chance of complaint to any of 
the officers of the Sanita r y Department of 
Society to whom house belonged and it was 
laid do\vn that in case of non-compliance or 
breach of any of the rules the Executive 
Committee of the Sodety shall be empower- 
ed to get the house vacated by the occupant, 
die right conferred on the occupier was m 
the nattue of a licence to live in the house. 
Since no interest in the property was fruns- 
ferred, it was not a lease. _ Tlie facte tmt 

f aimd rent or rent was being realised from 
e occupiers or that they were allowed to 
live in the houses will not show that the 
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position of the aDottee was that of lessee, 
lienee fee can be charged from the 
licensee and the same may even be des- 
cribed as rent. Even exclusive possession 
may be given to a licensee. AIR 1965 SC 
610. Rel. on. (Para 83) 

(L) Reli^ous and Charitable Endowments 

— Concept and earl^ histoty of charitable 

and reU^cus trusty right from the period of 
Roman law, traced wiOi special reference to 
property gifted to the institution and the 
ownership of such propaiy. In tbic con- 
nection law of ^fts to corporation and 
corporation sole under En^h law also dis- 
eased. Hindu juridical notions regarding 
g^ to God and charitable institutions also 
discussed. Case-law referred — Transfer of 
Property Act (1882), S. 122 — Hindu Law 
— Religious Endowment. (Paras 87-91) 

(M) Transfer of Property Act (1882), 
S. 122 — Gift to idol, an impersonal dei^ 

— Gift to Radba Swami Satsangjis — Vali- 
dity — Efiect — Beneficiaries, who are — 
Dedication held valid — Hindu Law — 
— ^Religious Endowment. 

An endowment can validly be created in 
favour of an idol or temple without the per- 
formance of any particular ceremonies pro- 
vided the settlor has dearly and unambi- 
guously expressed his intention in that be- 
half. AIR 1957 SC 133 and AIR 1938 Lah 
686 and AIR 1956 Raj 171, Ref. to. 

(Para 94) 

Held, that once it was understood that the 
true purpose of gift of properties to the idol 
was not to confer any benefit on God but 
to acquire spiritual benefit by providing op- 
portunities and facilities for those who desire 
to worship, there could be no difficulty in 
imderstandiag the true nature of the gift to 
Radha Swami Dayal. The ^ft did not and 
could not confer any benefit on Radha 
Swami Dayal, the impersonal Deity of the 
Radha Swami Sateangis. Being an impersonal 
deity and not being one of me Gods of the 
Hindu pantheon, Radha Swami Dayal could 
not be said to be a jmistic person. How- 
ever, when a Sateangi made a ^t of money 
to Radha Swami Dayal for the construction 
of a house inside Dayal Bagh Colony, Agra, 
there could be no doubt that there was no 
rmcertainty either in his mind or in the 
mind of others that, although the gift was to 
Radha Swami Dayal, the Sateangi hnew that 
the gifted prope^ would go to the Sabha 
as Radha Swami Dayal himself could not 
hold the property. 

The purpose of the endowment was defi- 
nite and both religious and charitable. The 
Sabha was a body registered under Act 
No. 21 of 1960, and as a juristic person 
could hold the prtjperty' which had been 
gifted to Radha Swami Dayal (or in the 
name of Radha Swami Dayal) for the benefit 
of the Sateangis of Dayal Bagh group the 
real beneficiaries. There W’as nothing illegal 
in such a dedication. 

Intention of the donor was to make a gift 
to Radha Swami Dayal for the benefit of the 
Sateangis of the Dayal Bagh group. By exe- 
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cuhng the njemorandum the donor had 
clearv 2 ^d unambiguously divested himself 
of entire mterest m the mon^ donated. 
Both these condibons were satisfied. The 
purpose was religious and chantahle There- 
fore, there was no reason why the dedica- 
faon should not be held to be valid even 
thou^ it zni^t be said that Radha Swami 
Day£ was not a Juristic person and, there- 
fore, incapable of acceptmg the gift The 
pnn^ons of the Transfer of Propert y Ac^ 
where acceptance is also necessary m the 
case of gift will not apply to endowments 
of public nature. AIH 1^66 AH 100, BeL 
on. (Para 05) 

People makmg endowments somehines re- 
serve for themselves and their . hens the 
ngbt to manage the ded 

without affecting the vahdil 

ment AIR 1954 SC 69, ReL on. 

(Para 102) 

It however, always depends on the facts 
and circumstances of each case to deter- 
mme whether or not an absolute dedication 
was intended to be made. (Para 103) 

There could be no doubt that the gift for 
the construchon of a house m DayaT Ba^ 
Agra, which was made by a Satsangi to (or 


aSST) AIR 1957 SC 1S3 (V 44) = 

195d SC^ 756, Deoki Nand^ v. 
Itfurhdhar 19, 89, 60, 64 

C19563 1956 AH LJ 790, Managing 
Committee of the Nabonal English 
bliddle School, Marglotir v District 
Bispector of Spools, Saharanpur 41 

(1956) AIR 1956 Raj 171 (V 43) = 

ILR (1956) 6 Raj 842, Deep^ v. 
Parashwasath Digambar Jam Vid- 
yalaya 04 

a654) AIR 1954 SC 69 (V 41) = 

(1954) SCR 407, Sree Ishwar Sri- 
ohar Jew v Mst SushOa Bala Dad 103 

(1950) AIR 1950 AH 480 {V 37) = 

1650 All LJ 853, Garga Sahai v. 

Bharat Bban 


h^“of the^^ (1048) Am 1948 Bom S16 (V 33) = 

229 Ind Cas 84, Satyavarat Sidban* 
talankar v Aiya SamaJ, Bombay 41 

(1946) AIR 1948 Mad 485 (V 33) = 

ILR (1947) Mad 47, Velusami 
Gounoan v Dandapani 68 

(1940) AIR 1940 Mad 167 (V 27) = 

ILR (1940) Mad 671, Mohd Hussain v. 
Majioe Husain Mohd. Managing 
Committee 63 

(1939) AIR 1639 AH 557 fV 26) = 

1939 AH LJ 757, Radha Swami Sal- 
sane Sabha v Secretaiy of State for 
loma xn Council 64 

(1938) AIH 1938 PC 73 (V 25) = 

65 Ind App 106, Sundar Smgb MaL 
lah Singb Sanatas Dharam 
School Trust Indauia v Managing 
Committee, Sunder Singh Maillah 
Singh Ra):^t High School, In- 
daura 26, 27, S9 

(1938) AIR 1938 Lah 688 (V 25) = 

ILR (1938) Lah 704, Jai Dayal v. 

Dewan Bam Saran Das £9 

(1937) AIR 1937 Mad 750 (V 24) = 

(1937) 2 Mad LJ 388, Hmdu Reli- 
pous Endowments Board v. Veeia- 
laghavachanilu 01 

(1935) AIR 1935 PC 97 (V 22) =» 

ILR 57 AH 330, Chhotabhai v 
Joan Chandra Basak 46,109 


for) Radha Swami Dayal was for a relimous 
and chantahle purpose and the ben^ctal 
owners of the gift or dedication were the 
Satsangu of Daval Bagh group, who be- 
heved in Radnaswarm Dayal as to the 
Supreme Bemg. Case law Refored. 

^ (Para 100) 

(^0 Transfer of r ropert y Act (1882), 

S 1S2 — Gift by Sut Sat Guru to Radha 
Swanu Dayal, the su pre m e det^ ~ Sant 
Sat Guru, according to tenets of Dayal Bagh 
sect not regardM as represeotatire of 
Supreme Bemg on earth — Gift to be nti- 
hs^ for benefit of Dayal Bagh group of Sat- 
Sangis — Registered Society formed for 
same purpose ^ Gdl to vest in Sabha— Gift 
is not by Sant Sat Guru to hunself and is 
vahd — The gift vested in Sabha for tbe 
benefit of Satsangis — ILndo Law — R^ 
ligious Endowment — Dedication, 

(Para 107) 

fp> StieciHc Relief Act flSTT), S 42-^uil Wir-ViJi 70 -m. 

for mere dedication that smt p r opert y be- ' t. ^ t f 

longs to the plamhff and that tbe defeddants ^ ^ Lai 

in occtmatioQ are mere hcCnsees, without • -- 

prayer for their ejectment u maintainable. 

(Para 110) 

Cases Referred. Cfaronolopcal Fans 

(1966) Am 1966 AH 100 (V 53) = 

58 ITR 721, Ram Kumar Bam 
Chandra & Co v. Commr. of In- 
come-tax, UP 84 

11965) AIR 1965 SC 610 (V 52) 


(1930) Am 1930 P C 57(1) (V 17)= 


95,06,97 


^ Hussain Saheb 

(1960) Am 1960 Cal 409 (V 47), 
Sonar Bangla Bank Ltd. v. c^cutto 
Engmeenng CoUege 
(195^Am 1959 SC 31 (V 46) = 
nJl (1958) Ker 1340, Moran Mar 
Basselios Catholics v. Tbukalan 
Paula Avira \ 
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58 Mad LJ 7, Siddik Mahomed 
Shah V Mt. Saran 19 

D927) Am 1927 Mad 638 (V 14) = 

ILR 50 Mad 687 (FB), Harsimha- 
swaaiy v Venkatalingam 64, 94 

(1025) Am 1925 PC 139 (V 12) = 

52 Ind App 245, Pramatha Nath 
MoHi^ v. Fradymnna yuTnarf 
MuUic 60 

£1923) Am 1923 Mad 376 (V 10) = 

H.R 46 Mad 300, G Venkata Nara- 
nmha Rao Garu v Nyapathy Subba 
Ran Pantulu Garu 99 

(19im AIR 1919 Cal 199 (V 61 = 

ILR 46 Cal 95L Chandi Gharan 
Mitia V Hanbola Das 96 
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ri911) ILR 83 M 793 =8 Afl y. 

944, Phundan Lai v. Aiya 
nSii Sabha m r~, ^ ^ 

11910) ILR 37 Cal 128 = 10 Cal LT 
85S, Bhupati NatL V. Ram Lai 
\faitra 

ri904) 31 Ind App 203 = 82 Cal 1^ 

(PC) Jatindia Nath Roy V. Ram 
Hemanta Kumari DeH „ 

71901) ILR 28 AR 384 = 8 M LJ 

12iy Anjuman I slnmia v. Nasir- ^ 

2 Ind App ^ =. ^ ^ 

253 (PC), Prosunno Kuinan Debya 
V. Golab Chand Baboo 
71817) 3 Met 853 = 17 RB. 100, 

Attorney-General v. Pearson oa 

J. Swamp, G S Patbat ^drn Sh^_ 
Khir Prasad Sin^ for ^PeflanL^G. 
vastava, Swami Dayal, 

V B Sin^ K. C. Dwevedi, K C. 
iSa, P. N. S, Sidhesbwaii Prasad, 
Eor Respondents. ^ ^ ^ ^ 

S. D. KHABE, J.J An 
law that arises for ^ 

fntfh (in the present case Ae Sad Gim 
hims^ to R adba Swami Daj^ the unpCT- 

Sd I 

^ fSistmclton of the building bo^ 
Anand Swamp (hereinafter descm^ 

E^“SSLt^Ve»“|rsf'sS 

iSiS'Sd 

S’eirft.'SX to iSf 

tated, Lafy Sohandei (defroimt No. 1) and 

her V sWtt Swan^drfenc^t 

along with other members ot me nuimj', 
were living in that house. 

3. The suit ^,inslita^, by 
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(heimnattCT rerrar^ lu « Regis- 

|'nS7’t^?d&nto“^Udy sotandd 
and Shanti Swamp. , . 

The plaintiff’s case was 
Is a soaety registered -under Art N®- 
IRRP Md^is a representative body of that 
)Sn“f ge“(& "t J™™ 

IMS JI'to'°“S? bte.to 


(gifts or dedications) to the impersonal deity, 
Radha Swami DayaL Such bnents and the 
properties acquire therefrom and their in- 
come vested in tiie plaintiff Sabha and was 
held by it for application wholly to religious 
and charitable purposes of the Sabha. The 
bhents were offered for various purposes, 
one of them being the constraction of houses 
inside Dayal Bagh Colony, like every other 
bhent; the bhent made for the constraction 
of houses also vested in the plaintiff Sabha 
and the Satsangi offering the bhent retain- 
ed no interest in die money. The Sabha 
constractal houses for the temporary stay of 

S ilgrims within Dayal Ba^ and the resi- 
ence of Satsangis residing foere including 
such other persons as are entitled under the 
ries framed by the Sabha to reside in Dayal 
Bagh. The persons who offer bhent for the 
constraction of houses are granted r^fs of 
occupanw in houses, in law amounting to 
licence, limited to tiie lifetime of the offerer, 
subject to foe observance of rules for foe 
time being in force with absolute discretion 
vesting in foe Sabha to grant similar rights 
after foe death of foe offerer to a nommee 
or heir of such person in case such nominee 
or heir is considered fit for residence in 
Dayal Ba^ 

Shri Sahabji MaharaJ was foe founder of 
foe Dayal Ba^ Colony and foe rales men- 
tioned above and foe principles on w hich 
such rales were based emanated fipm him. 
STiri Sahabji Maharaj was a rimd observer of 
all rales and regulations of foe Sabha and 
insisted to be bound and governed by foe 
same rales as applied to any common Sat- 
sang i. Like evera other Sa^a Shn 
Sahabji Maharaj offered bhent for the in- 
struction of a house and made m apphi- 
tion in that connection on 21st April, 19^ 
and volimtarily imdertook to be oound by 
an the rales and condib'ons relating to 
houses and residence in Dayal Bagh men in 
force or that might thereafter be made md 
put into force. The building known as 
Knj” was constructed in those circum- 
stances for Shri Sahabji Maharaj, and he 
finally accepted foe licence to occupy me 
same in pursuance of foe rules mentioned 
above. 

During his lifetime Shri Sahalji Maharaj 
voluntarffy accepted foe gosibra .of, » 
licensee for occupation of Pimj like 

a common Satsan^ offering bhent for cra- 
strucbon of housra, and uo^rted h^ 

Lady Sohandei (defendant No. 1) for Sabha s 
considerabon for being , granted a hamce on 
tenninabon of his own licence at to demise. 
After the death of Shri Sfoabii on 

24fo June, 1937, Lady Sohanda (defendmt 
No 1) atralied for the grant of hcence for 
icsidence to *Tej Puni”,. aod the 
granted to her by toolubon Ifo. f, 
loth October, 1937. p^^^ l^the 
bve Committee of tie Sabh^ The Smt ^ 
Guru, who succeeded Shri Sahabji Mah^j, 
■was Mehtaji Maharaj, .who vto ^ 

such by a vast majonty of the Satsangis. 
Shanb ^warap (defUdant No. 2), however. 
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did not recognise Mehtaji Klaharaj as the 
Sant Sad Gum. On the other hand, he for 
sometime declared Rajji Maharaj as the 
Santsad Gum succeeding Shn Sahaoji Maha- 
raj 

Defendant No 2 and his elder brother| 
bemg the sons of Lady Sohandei, contmued 
to hvc m “Tq Punj”, and committed reve- 
rb breaches or the rules of the Society. No 
action was, however, taken against them be* 
cause some consideration was shown to them 
as they were the sons of the lata Sant Sad 
Guru and also because Mebtaji Mahara}, the 
present Sant Sad Gum pleaded for thm In 
the hope that they would, m future, mend 
their conduct, Shanti Swamp (defendant 
No 2), however, started proceeding under 
Section 145, OjC- m respe c t of the land 
around “Tej Punf* claimmg tTiA same to bo 
appurtenant to “Tei Punj", and on 10th July, 
19o3, the second officer of Hanparbat police 
station called die Secretary of me Sabna to 
sign an incomplete report of attachment of 
a plot of land lying to the east of "Tej 
Pun)" 

Defendant No 2 alleged dcmng the coarse 
of Section 145, Cr J C proceeding that de- 
fendant No 1 was the owner of Panf*. 
That assertion cast a cloud on the title of 
the plaintiff to the building known as Tej 
Punj . and, therefore a declaxabon was 
lOQUt that the pUmhff Sabha is the owner 
of PuDp in which the defendants bad 
no propnetaiy interest and that defendant 
No 1 alone was holding it as hcenseo for 
her life A further demotion was sought 
that the strip of land to the east of *Te) 
Pui^ and the land on the other three sides 
of ‘Tej Punr appurtenant to that 

budding 

4. Both the defendants filed separate but 
■timflaf written statements They did not 
pHmir any of the material allegations made 
in the plaint, and pleaded that Shn Sahabji 
Mahaiaj had not n^e a gift of money for 
the constnictioa of Tej Pimj” but had got 
building constructed for his residence 
and for the residence of the members of his 
family after the executive committee of the 
plamhff Sabha had fixed a reasonable g ro un d 
rent for the land to be occupied by nim. 

It was further pleaded ffiat the theory (ff 
bhent as propounded m the plaint was en- 
tirely false and die xnermnandiim (Elxhi- 
bt 8) did not bear the signature of Shil 
Sahatni Maharaj It was also pleaded that 
no gift or bhent could legally to made or 
presumed to be made by Snn Sahabji Maha 
ra) to himself, he him<p1f being the Sant Sad 
Gum an<L according to Radha Swami tenets, 
the manifestation or imperson^ deity in 
homan form It was further pleaded thit 
the intent and purport of the mcmoimidum 
dated 21st April, 1934 (the genuineness of 
which was dem^ only implied cieabon of 
some contractual obhgatioos of purely finan- 
cial nature 

It was also pleaded that after the death 
or Shn Sahabji Maharai the members of 
bis family had temporaruy left Dayal Bagh 
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afte^ lockmg their belonging In the Tej 
Pm^. It was m the month of Daember, 
1938, that the defen dan ts and Prem Swamp 
returned to Dayal Bagh, but tbeir entry was 
blocked. They, however, usei force m 
onler to reach up to their residence, namely; 
Trf Punj", and on finding that the plaintiff 
Sabha hrid put its own lomcs in place of the 
^ks which had ongmally been put the 
^mdants they broke open the locks of the 
Sabha and occupied their own house, and 
since then they have bera not only m pro* 
fmetaiy possession but (in case tbeir owner- 
smp was not proved} in adverse possession 
of that bmldmg. 

It TOS also pleaded by them that the 
p laintiff Sabha could not bo registered as a 
ch^^le sTOe^ under Act 21 of 1860 
and that it had c e ased to function masmnch 
u no Sant Sad Gum bad rea p peared within 
two years of the death of Shn S^bji Maha- 
The other pleas raised by them were 
of bar of limitation and of Section 42, Spo* 
Relief Act. Th«r also contend^ th^ 
the suit was barred by estoppel and ao- 


5. The learned Gvil Judge ffamed the 
foUowiDg Issues — 

(I) Whether the defendants are in adverse 
possession for more than 12 years end the 
suit is feared by Article 144 of the Lumt»* 
bon Act? 

, JVhether the nnt is barred by Axbds 
142 of the Limitabon Act? 

(5) Whethe r the plaintiff has been r^ 

ground rent or hcenee fee ab^t the 
land in suit? If so, its effect? 

(4) is the area and situabon of the 
land ^uding the building for which the 
gouni^ent or licence fee is realised by the 
plaujbff? •' 

(^ Whether the house waa r«nnstn i ^pd at 
the cost of Shn Sahabji Maharaj? 

(6) ^ether the money out of which the 
dieted htmse was constructed was donated 

5ta Sahabji Maharaj to the plainbff 

S ahna? ^ 

ro Whethw Shrl Sahafei hiaharaj signed 
and executed the memorandmn? If so ^lat 
Is Its effect? ’ 

(8) Whetow the defendants are mere 
licensees of the house as well as its ate and 
appurtenant thereto, or 
wnether the defendaT'i- 1 


efe n d ^ ts were in possession 
jomt Hindu family along 
^ ^ Sahabji Maharaj in his lifet^e and 
after the death of Shn Sahabji Maharai are 
m^^ssession m tbeir own iigMs g survi- 

(9)Wh^(T t^ agreement dated 21^^ 
/ini binding document 

UW iVneU^ the house wg constracted at 
the cost of Snii Sahabp Maharaj throu^ the 
agency of the plaintiff Sabha m terms of re- 
soluuon of the execufave committee the 
™^|ramed by the Sabha, if any? If so, its 

ftl) Whether the plaintiff Is pr<hM<vt to 
Sne or to mamfam t£g sofi? 
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(12) Whether defendant No. 1 ever 
plied for the licence of the building or the 
fan d in suit to Ae plaintiff and whether the 
plaintiff ever treated her as a licensee? 

(13) Whether the suit is barred by Sec. 42 
of the Specific Relief Act? 

(14) \^ether the suit is barred by estop- 
pel and acquiescence? . 

(15) To what relief, if any, is the plain- 
tiff entitled? . , 

(16) Whether Babu Ram Jadon k the 
duly appointed secretary of me Sabha ^d 
is competent to bring the suit on behalf ot 

^|l7) 'Aether the land marked by 
in the plaint as well as t^ site of Tej 
Punj” bSongs to tho p lain ti ff ? 

6. Under issues Nos. 11 and 16 the find- 
ing recorded by the learned Civil Judge w^ 
that the plaintiff Sabha was a ^e^tered 
society under Act No. 21 of 1860 ^d 
it codd be validly registered imder Aat Ac^ 
being a religious and charitable society, ue 
alsoleld that Shri Babu Ram Jadon was the 
duly appointed Secretary of the Sabha. 

7. An argument was, however, ^ed on_^ 

half of the defendants that Ae plpitiff Sabha 

was not a duly restored t°dy m^much ^ 
^e plaintiff Imd Med, to , estebl^h 
seven persons had actually «gned t^ mem^ 
^dui5 of association for the regjstohon of 
the Sabha. The learned Ciyff Judge held 
that the defendant had not rais^ any 
^ plea to that effect. He further observed 
that there was sufficient material on the r^ 
Srd S show that the Sabha had been duly 
registered. 

8. Issues Nos. 8 to 10, 
were considered by the lemned Chvil Jodge 
at one place and the findings amv^ ^ oiX 
him were that the agreement dated 21st 
April, 1934, bore the signatiires of bto 

SaSbii MSiarai M was a legd, v^d ^d 

binding document that Shn Sahabji Mato 
rai made bhent for construction of , lej 
Puni” on the terms and conditions contained 

to 4e memorandum^CExt. 8) and ac^ed 

Snancy rights on those terms ^ 
lions in builtog kmwn ^ Tej 

also the land appurte^t to iti to tte 

strip of land l>mg to the east of Tq Pmj 
and also the land on the reinainmg ,toee 
sides of the building, that the buil^g 

knmvn as “Tej Punj’^ belonged to the plam- 

tiff Sabha and that defendant No. 1 
was occupjmg the same as a teiiant on pay- 
S^t of rent on the terms and ^nitions 
contained in tiie memorandum (Est 8). ic 
was also held that the smt was not bW 
by estoppel and acqmescence md that ^ 
site of ^‘Tei Punj” as well as the land atn 
jStenmt to it on all the four sides of tSe 
building belongs to the Sabha. 

9 On the question of adverse possession 
the finding recorded was ffiat the “oident 
of 15-12-1938, as alleged to the defendant 
did not take place and 

the defendants was ^referable to a httie 
(title?) and there could hardly be anyj^« 
tion of prescribing title by adverse poss 
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sion and that the suit was not barred by 
time. He also held that lie plaintiff had 
all along been receiving the rent for the 
building from Shri Sahabji Maharaj and also 
from the defendants. 

10. The learned Civil Judge, therefore, 
decreed the plaintiff’s suit with this modifi- 
cation only that the defendants were held 
to be tenants imder the terms and condi- 
tions of the memorandum (Ext. 8). 

11. Lady Sohandei died before the ap- 
peal could be filed and her heirs were im- 
pleaded as respondents. The appeal was 
preferred by Shanti Swamp (defendant 
No. 2) alone. All the grounds taken up hy 
the defendants in the original Court were 
reiterated in appeal, and one more ground 
taken was that the Sabha was not a duly 
registered society, as the memorandum and 
the rules were not signed by the requisite 
number of persons (ground No. 2). 

12. The Sabha (respondent No. 1) filed 
a cross-objection against the finding of the 
learned Civil Judge and contended that the 
status of Lady Sohandei was that of a 
licensee only and not that of a tenant. 

13. A preliminary objection taken by the 
appellant, that the cross-objection filed by 
the respondent Sabha is beyond time, is 
based on the misconception that the ^peal 
was admitted by the Registrar soon after it 
was Md. In fact in view of Rule 9, Chap- 
ter XL Rules of Court the appem could 
not have heen admitted by the Registrar. 
The order for admission was, therefore,) 
passed by the Court on 23rd October, 1967, 
and the cross-objection was filed within time 
to relation to the date of admission of the 
appei There is, therefore, no force in this 
preliminary objection, 

14. B^re we proceed to consider the 
main controversies of fact and law between 
the parties, it would be proper to consider 
the question of the right or the Sabha to 
institute the suit giving rise to this appeal. 

15. The plaintiff Sabha tod ^eged in 
paragraph 1 of the plaint that it 
society registered imder Act No. 21 of ISTO. 
Both the defendants did not admit that me 
allegation made in the plaint. Both the de- 
fenSmts pleaded that the plaintiff is not a 
legally constituted body and that it comd 
not validly be registered under Act No. 21 
of 1860. The pleas raised by the defend- 
ants in the written statements were by no 
means clear, and, therefore, the pl^tiffi by 
means of an application (paper No. 4o-C;, 
dated 12th March, 1954, pressed for_ their 
clarification. The reply which was given by 
defendant No. 1 on 29th March, 19o4, w^ 

“that the plaintiff-applicant had no imht 
to call for any further particulars in order 
to fish out some new case.” 

On Slst August, 1954, defendant No. 1 
soutot adjournment to enable her to 
consult the Solicitor-GeneraL On Srd May, 
1965, the learned counsel for the p^cs 
agreed that the pleadings rnay be memed on 
the date of issues. Accordin^y, 22nd July, 
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1955, was fixed for clanficatioii of the plead- 
ings and for issues The pl e a d i n gs were, 
however, cleared on the next date for issues, 

Le, on 24th March, 1956 All that was 
stated on behalf of the defendants on ^t 
date with regard to this particular plea 
of the defender was that — 

“the Sabha ceased to have its existence as 

after the death of Sahabji Mahar^, other ^ — 

Sahabji Mahaiaj was not appointed within mformabon to his counseL 


A.I.B. 

memorandum of assodatlon had been signed 
by SIX or seven persons Even at that stage 
he did not state that he was certain that ft 
was signed by less than seven persons. 
'When cTOSS-exanuned, he admitted tW he 
had been informed by his own Shii 

Bn| Ban Lai that the memorandum of asso- 
ciation had been aimed by seven or ddt 
persons and that he had passed on that 


two years from his death and m fact the 
Sabha could not he re^stered under 
the Societies Registiabon Act 

15-A. It, therefor^ became clear from 
die pleadmgs of the parties that the grounds 
on which the nght or the Sabha to maintain 
the smt was c^Uenged were as follows-— 

(1) iiio Sabha was not a registered 
loaety 

(2) Sn Babu Ram Jadon was not its Secro- 


% 


(S) Tbe Sabha liad ceased to exist be- 
cause no Sant Sad Guru had been elected 
wi thin two years of the death of Shn Sahabji 
Mabarai 

(4) The Sabha could not be registered 
tinder the Sociehes Registrabon Act, the 
contention bemg diat it was not a religious 
and chantable society 

16 The plaintiff Sabha. in order to mako 
ffure that die defendanb had raised all the 
pleas which they Intended to take In that 
connectioo moved applicabon No S47-C on 
16th July, 1958 ft was specifically 
booed m that applicabon that unless the 
d^endants made tneir position clear, tbe 
plaisbS would assume that no other plea 
bad been token up and that aU other con- 
ceivable pleas had been given up No reply 
was given by the defendants to that applt 
cabon. Again, a similar applicabon (juper 
No 412^) was moved on behalf ot the 


18 In the circumstances mentioned 

a'bove the learned Civil Judge r^Uy arrived 
at the conclusion tliat tbe pta tiiat the 
memorandum of association not been 
aimed by at least seven pers o ns was not 
taken by the defendants Such a plea was 
not even m the contemplation of the defen- 
dants and could not ^ve been by 

them at any stage of the pleadmgs. 

19 It was not incumbent on &e plaintiff 
to prove specifically that the memorandum 
of association bad oera sisned by not less 
than seven persons The law Is wdl settled 
that DO evidence need be led by any party 
on a pomt which is not In issue between 
the parbes (vide Siddik Mahomed Shah v. 
Mt Saran, AIR 1030 PC 57 (1), Deoki Nai>- 
dan V MurhdhaTj AIR 1957 SC 1S3, and 
Moran Mar Basseuos C^thobcos r ^Imlmlas 
Paulo Avixa, AIR 1959 SC 81) 

20 A certified, copy of the registrabon 
oarbficato (I^ 2) h« been filed. It dearly 
wows that the plaintiff Sabha was registered 
as a sooety under Act No 21 of 1860 on 
17th November. 1921 Sections 1 to 8 of 
Act No 21 of i860 read as follows-— 

*1 Any seven or more persons associated 
for any hterary, sdenUfic, or chantable pur- 
pose. or for any such purpose as is described 
m Section 20 of this Ac^ may, ly sub- 
acribiog their names to a memorandum of 


pimnbff on 30th August, 1950 aftw most aj^octab^ ^d filing toe same with the He- 
bf toe plambff's evidence had been led. The of Joint Stock Compamra form them- 

plambff made his ponbon clear by stabng * ® society under this Act. 

fiiat he does not want that from any vague 2. The memorandum of associahon shall 
or mdefinite matter on the record too Sabha contain the foUowmg thmgs (that Is to say) 
— j be taken by surprise by the defendants. ^o n^e of the society. 


It was also menbonra that— 

“if, Imwever, toe defendant insists on 
pressmg those pleas, toe plaintiff is prepared 
to meet toem forthwith and prays that Issues 

on toe same be framed aHowing the plain- ----- , 

tiff to file documents relatmg to them which a&irs is entrusted, 
he 13 prepared to file at once.** 

Shanb Swamp (appellant), who was defen- 
dant No 2 m toe smt, ^ve a reply to that 
i^hcabon on the same day by menbonmg 
toat DO plea taken in the written statement 
was intended to be given np and no addi- 
tional issue was necessary. 


The objects of toe society 
The names and addresses, occupations of 
the Kjveiiiors, council, directors, committee 


or other roveming body to whom by the 
rmes of toe society, the management of i 


A copy of the rules and regulations of the 
society, certified to be co r re ct copy fy not 
less than three of the members or the gov- 
emtog body, shall be filed with the memo- 
randum of association 
3 Upon such memorandnm end 


witnesses who could be expected to have 
seen the memorandum, were askrf no (pies- 
tion m cross-exaiTunafaon on the pomt whe- 
ther or not toe memoiandnm of essomaboD 
had been smed by seven persons When 
defendant No 2 entered toe witness-box, 
he stated in «yTaTninahn nA wJif(.( fKw 


Remstaar for every such registrabon a fee 
ot fifty rupees, or such smaller fee as toe 
State Government may hum fame to time 
direct, and all fees so jiaid shall be account- 
ed for to tiie State Government.*’ 

2L Section 1 of Act 21 of 1860 requites 
that toe memorandum of assodabon shall be 
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signed by seven or more persons. Section 2 
provides that the rules and regulations of 
the society shall be certified to be correct 
copy by not less than three of the members 
of the governing body, while Section S lays 
down that "upon such memorandum and 
cert^ed copy being filed, the Registrar shall 
certify under his hand that the sociefy is ra- 
ftered. It is, therefore, abundantly clear 
mat the Reftrar is not rapected to register 
a sociey uiiless the jntjvisions of Sections 1 
and 2 of Act 21 of 1860 have prima facia 
been complied with. 

22. It is true that the Registrar is not in 
a position to know whether the persons 
whoso signatures appear on any memoran- 
dum of association have actually signed that 
memorandum of association, but before re- 
ftering a society he has to satisfy himself 
mat the memorandum, as required by law, 
has been filed. In other woms, the memo- 
randum mtist purport to have been signed 
by at least seven persons and the copy of 
the rules and regulations of the society 
must, on the face of it, bear the signaliues 
of not less than three of the members of the 
governing body. 

23. Section 114 of the Indian Evidence 
Act, 1872, lays down that the Court rnay 
presume the existence of any feet w hic h 
it thinks likely to have happened, regard be- 
ing had to the common course or the natural 
events, human conduct and public and pri- 

, vate business, in relation to the facts of the 

\ particular case. Illustration (e) to die sec- 
tion is — 

“The Court may presume— 

(e) That judici^ and official acts have 
been regularly performed ” 

24. Once die registration of a sodefy 
has been proved, it can safely be assumed, 
relsnng on the presumption which be 
raised under Section 114 of the Evidence 
Ach that the necessary formalities which 
were required to be observed before a 
sodety could be registered by the Registrar 
had prima fade been observe and at least 
on the fece of it die memorandurn of as^ 
dation purported to have been agned by 
seven different persons. 

25. That is, however, a rebuttable pre- 
sumption, and it is alwa)^ open to a p^rty 
to plead and to lead evidence to show that 
what puroorted to have been done was nol^ 
in fact, done and the memorandum of asso- 
ciation did not, in fact, contain the signa- 
tures of seven or more persons. For exam- 
ple^ it could be said that although the me- 
morandum of association purported to 
have been signed by seven persons, one 

\ them had, in feet, not signed the same and 
his signatures on the memorandum of a^o- 
ciation had been forged. Once such plf^ 
had been raised and some evidence led in 
support of that plea, no presumption could 
be raised under Section 8 of the Societi^ 
Registration Act read with Section 114 of 
fee Tndifin Evidence Act feat any pa rticul a r 
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person bad signed fee memorandum of asso- 
ciation. Section 19 of Act 21 of 1860, how- 
ever, provides that where a certified copy 
of a document filed wife fee Registrar had 
been obtamed, “such certified copy shall be 
prima facie evidence of the matters therein 
contained in all legal proceedings whatever." 
Where a certified copy of the memorandum 
of_ association has been ffled, a presumption 
arises that fee persons whose signatures a^ 
peared on that memorandum bad signed fee 
same, and unless that presumption was re- 
butted by fee satisfactory evidence, even fee 
vague denial of one of fee sigrratories to 
any such memorandum could hardly be or 
any avaiL 

26. The case of Sunder Sin^ Mallab 
Singh, Sanatan Dharam High School Trusty 
Indaiua v. Managing Committee, Sunder 
Singh Mallah Sin^ Rajput School, In- 
dauia, AIR 1938 PC 73, is rmied upon by 
the learned counsel for fee appellant for fee 
proposition that fee presumption that an 
association is duly registered arises not on 
fee certificate of registration granted by fee 
Registrar under Section 3 but on the copies 
of fee rules and regulations and memoran- 
dum certified under Section 19 of Act No. 21 
of 1860 which constitutes feem prima fade 
evidence of fee matters therein contained. It 
has been submitted feat it was necessary for 
fee plaintiff to have filed certified copies of 
fee certificate of registration and fee rules 
and regu^tions and memorandum of associa- 
tion certified under Section 19 to prove 
valid registration of the sodefy. 

27. In our opinion there is no force in 
feat contention. The fecte of the case re- 
lied upon by fee learned counsel for fee 
appellant are very much different from fee 
facts of fee present case. In fee case of 
Sunder Sin^ Mallah Singh Sanatan Dharam 
Hi^ School Trust, Ridaura, AIR 1938 PC 
73 (supra), a definite plea had been raised 
on behalf of fee defendant that fee plaintiff 
committee was not a duly registered body 
and issue No. S was framed in fee foUow- 
ingwords: — 

^^efeer fee plaintiff coimnittee is not a 
duly registered body." 

One of the agnatories to fee memorandum 
of association Aiamed Kharak Singh) had 
stated during fee course of cross-examina- 
tion feat — 

“I did not see fee original Articles of 
Association (nor sign feern) sent to Regis- 
trar.” 

Commenting on feat statement made by 
Kharak Singh, one of fee signatories, their 
Lordships of fee Privy Council observed; 

"Whatever one might think probable, it is 
left uncertain whether this witness was re- 
ferring to fee Memorandum as fee Articles 
of Association; counsel were unable to in- 
form their Lorxlships definitely vfeat was fee 
reason of fee bradrets round fee words 'nor 
sign them’. If fee defendants really desired 
to displace fee jiresumption in this lespecti 
it was clearly feeir dufy to seek to recover 
fee ori gmjil memorandum and to put fee 
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ngnature thereon to the witness Th^ 
Lordships are, therefore, of opinion fliat the 
associate was duly registered and, there* 
fore, locus standi to ^rtamtinn the smt" 

It was in this context that it was menboned 
earher m the body of the Judgment that — 
“their Lordships are of the opinion that pre* 
sumpbon arises, not on the certificate of re* 
Eisb^on granted by the Registrar und<T 
S 3, but on the copies of the Rules and 
Regiilahons and Alemorandum certified 
under S 19, which consfatutes them pnrna 
fame evidence of die matten therein con- 
tained.” 

The presumpbon referred to is regarding the 
ngnature or Kharak Smgh on the Klemo- 
randum of association and not regarding the 
valid regstrabon of the soaety 
28 *ne case of Sunder Smgh hfaHah 
Smgh Sanatan Dharain High School Trust, 
AIR 1938 PC 73, does not help the appel- 
lants contenbon that even m cases where 
valid registrabon was not quesboned m the 
pleadings and at the stage of evidence, it 
was incumbent on the plamhff to file a 
certified copy of the memorandam of asso* 
oahon Inamueh as the registrabon of the 
loaety was not specifically admitted, ^ 
that was required of the plambfi was to file 
a copy of the certificate of registrabon. It 
IS only a copy of lie certificate of regisfia- 
bon which could prove the registrabm W 
disbnguished from valid registebon) of the 
sooely In a case like tiM present one 
where the defendants are ort even aware 
whether or not the memorandum of associa- 
tion had been agned by seven or more per- 
sons. it IS not necessary to prove who the 
persons who had actually ngned the memo- 
randum of associabon Nor was it neces 
my to file s copy of the memorandum of 
'association. 


29 Shanb Swanm (defendant No 2) 
during the course of his cross-eiammabon 
statea ttiai the original memorandum of as- 
sociabon was missmg from the office of the 
Registrar and was not available for inspec- 
tion. In such circumstances no copy of the 
memorandum of assooabon could be filed 
by the plamtifi 

SO It appears from the record that the 
defendants nad m an earher hbgabon ad 
nutted the vahd regstiabon of the soaety 
The Income-tax Officer, Agra, treatmg ml 
the costnbubons made hy the Daval Bagb 
Satsangis and all the propeibes Which bad 
been acquired from those ixmtiibubons as 
also of me income which arose out of such 

S erbes as the personal property of Shn 
Mahara] started proceedi^s against 
him for assessment of income. The Sabha 
filed suit No, 4 of 1937 against the Secre- 
tary of State'for India m CotmcO and also 
bnpleaded ShnS§ahri«i MaharaJ as a defen 
d^t It vns paragraph 1 of the 

plamt (Ext 157) 3i^ ta® plamhff Sabha was 
a vahdly registered somafy under Act No ^ 
of 1S60 Shn Sahabri ilpharai filed a writ 
tra statement (Ext. 19) oaV14th April. 1937, 
admittmg paragraphs 1 to of file plami. 


Shzi Sahabji Mahara) died during the pen- 
dency of the suit, ana one Frem Swamp and 
both the defend^ts of this suit were im- 
pleaded as his heirs It is dear from the 
statement made Iv Shanb Swamp (defen 
dant No 2) thiit he and the other heirs of 
Shrl Sababji MaharaJ had adopted the same 
written statement which bad been filed by 
Shii Sahab}! MaharaJ The defendants own 
admission can be regarded as evidence of 
the hict that the plmabff Sabha had been 
duly registered uboct Act No 21 of 1B60 

31, In view of what has been stated 
above, we have no hesitabon m affirmin g 
the ^ding of the learned Civil Judge 
it was also affirmabvely proved that the 
Sabha had been duly registered under Act 
No 21 of 1860 

Si The next question which arises for 
consideration is whether the Sabha is a reh 
pous or charitable society and could be re- 
gistered Doder the proyisjons of Act No 21 
of 1860 The objects of the Sabha as set 
out in the three clauses of Secbon 2 of the 
by laws of the Sabha (1921) read as follows 

(a) To regulate the conduct of business 
pertaining to the Satsanms, i e., the followers 
of the Radhaswaini faith and the insbhibODS 
of the Radha Swam! faidi in the conduct of 
reuaons services i.e., the Central Satsang 
aiM branch Satsangs 

(b) To collect, preserve and administer 
the prop ert ies, movable and immovable that 
have bm or may hereafter be dedicated to 
Radha Sivami Dayal or that m^ be ao- 
qutred for, or present^ to, Radha Swam! 
Satsang and to deal with and apply the 
same to the furtherance of the rehgious and 
ch^table objects of that Satsang. 

(c) To do the above and all such other 
thinp as are condacmz to the attainment of, 
or madental to, the above ol^ects In accord 
ance with the mandates of the Sant Sad Guru 
at the tim& who is recognised as the repre- 
^tabve of the Supreme Oeator Radha 
Swazni Dayal and whose mandate sh^ be 
paramount and absolute m all matters re- 
ferred to hove 

53 The bylaws of the assodahon are 
65 in miniber and lay down rules and regn 
lations for the Sabha ils^, for its execubve 
committee for the Central Assembly of the 
Satsangis, for the branch Assembly of Sat 
sangis and for the mamtenance of the Radha 
Swami Educafaonal Institute, the Engmeer- 
mz and Industrial Inshtute, Icnown as Alodd 
Industries, a Bhandar Ghar (common Mess) 
“id of a dispensary, known as the Dayal 
Ba^ Dispensary and other miscellaneous 
UKti^tioiis Some of these institabons for 
which provision a made are distincdy reh- 
gious, mt m a n y of them are clearly dian- 
table, thou^ some of them may be said 
to be not directly rehgious or charitable 

Act 21 of 1860 permits registration o! 
sroeties for charitable purposes, anfl cbaii- 
t^le purposes are defculed m Section 20 
w me saia Act. It is not clearly menhoned 
in Section 20 thr^ rehgious societies may 
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accepting the general stamp paper fur- 
nished by her on the value of the amoimt 
for which she purchased the property. No 
order as to costs as the other ade is not 
represented. 

BDB/D.Y.CS. Petition allowed. 
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VAIDYA J- 

Sakhamani Anantha Padmanabha Pra- 
sad and another, Petitioners v. Addepalli 
Venkataramanai^ Respondent 

CivH Revn. Petn. No. 818 of 1967, D/- 
30-1-1968, from order of Sub J., Narasa- 
raopet D/- 6-3-1967. 

Civil P. C. (1908), O. 33 R. 9 — Petition 
to dispauper plaintiff — When allowed. 

It is not correct to say that a p^on can 
be dispaupered only if he comes into pos- 
session of funds or property after insti- 
tution of suit. If it is brought to the 
notice of the trial Court that the plaintiff, 
when he ffled an application for permis- 
aon to sue as a pauper, was in possession 
of certain properties or entitled to the 
same and could have, on the strength of 
.this possession or right, raised the neces- 
sary funds for payment of the Court 
fees and that matter was suppressed from 
the Court, it would be a sufficient ground 
to dispauper such a plaintiff. In such a 
case it would amount to a fraud on the 
Court. AIR 1945 Mad 296, ReL on. 

(Para 2) 

Cases Referred; Chronological Paras 
(1945) AIR 1945 Mad 296 (V 32)=(1945) 

1 Mad U 53, Chellammal v. Muthu- 

lakshmi Ammal 2 

R. V. Vidya Sagar, for Petitioners: A 
Suryanarayana Murthy, for Respondent. 

ORDER; The defendante 3 and 4. who 
are the petitioners herein, had filed an 
application under Order 33, Rule 11 read 
with Section 151 C. P. C. to dispauper the 
pl aintiff. It was alleged in the affidawt 
of the 4th defendant that the plaintiff 
who gave evidence as P.' W. 2, admitted 
that his family owned 900 square yards 
of house site in Sitharamapuram in Vija- 
yawada and another site attached to 
Vishnu Oil and Flour MRls by the time 
of the death of his father and that both 
the above sites were sold away in 1961 
for Rs. 20,000 out of which his share is 
Rs. 10,000. The plaintiff further stated 
that he is in possession and managemeiti 
of his late father-in-law’s estate worth 
more than one lakh of inpees and that 
his father-in-law^s estate is financing the 
litigation. It is further pleaded that the 
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pla in ti ff has means and funds to pay the 
court fees and can no longer be permit- 
ted to sue as a pauper. The respondent 
filed a counter that he did not come into 
any funds after the institution of the 
smt and that his mother sold the site and 
did not give any share to the plaintiff. 
His contention is that even according to 
the family arrangement, those sites were 
given to the mother. His deposition did 
not mean that he had got into possession 
of the property or was possessed of any 
means. The statement regarding the use 
of the estate of his father-in-law in finan- 
cing the litigation is also misconstrued. 
The plaintifi, therefore, contended that 
he cannot be dispaupered. 

2. The trial Court, after reference to 
Order 33, Rule 9 C. P. C. came to the con- 
clusion that a person can be dispaupered 
only if he comes into funds or property 
after the institution of the suit. It can- 
not be considered as to whether he had 
certain property at the date he was de- 
clared to be a pauper and whether that 
fact was suppressed from the Court. The 
view taken by the trial comf is wrong. If 
it is brought to the notice of the trial 
Court that the plaintiff, when he fUed 
Ihe application for permission to sue as 
a pauper, was in possession of certain pro- 
perties or entitled to the same and could 
have, on the strength of his possession or 
right, raised the necessary funds for pay- 
ment of the court fees and that matter 
was suppressed from the Court, certainly 
it would be a sufficient groimd to dis- 
pauper such a plaintiff. In such a case, 
it would amount to a fraud on the Court. 
A Division Bench of the Madras High 
Court in Chellammal v. Muthulakshmi 
Ammah (1945) 1 Mad LJ 53= (AIR 1945 
Mad 296) has held that where it is found 
that leave to appeal as a pauper was ob- 
tained by a person without disclosing his 
assets and interests in the property, such 
a plaintifi should be dispaupered. It is 
contended by the learned coimsel for the 
respondent that the question that these 
matters were suppressed from the Court 
at the time when his client was permitt- 
ed to sue as a pauper, is being argued for 
the first time in this Court. That was 
never the case pleaded by the petitioners 
in the lower court. There is some force 
in this argirment because from the affi- 
davit that was filed, it is clear that this 
specific case was not pleaded by the 
petitioners in the lower court. No doubt, 
this is brought to the notice of the lower 
court in the statement given by the res- 
pondent in his ewdence as P. VI. 2 \vho 
is sought to be dispaupered. It is, there- 
fore, just that the respondent should be 
mven an opportunity to meet the case 
that he had certain assets or rights in 
certain assets and suppressed the same at 
the time when he was declared as a pau- 
per. I set aside the order of the lower 
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court and remand this case for that 
pose. The lower court shall consider ^ 
allegation that the respondent-plaihra 
was possessed of certain assets or he lad 
certain assets and r^hts m the proper^, 
on the strength of which he could 
the necessary court fees at the tune of the 
institution of the suit and suppressed 
gamo from the Court, and deade the niat- 
ter Both sides will be at liberty to lead 
evidence In the lower Court. 

3. "With this direcdon, the revidon is 
allowed Ko order as to costs. 

IK3B/D V C. Bevldon allowed. 
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GOPALRAO EKBOTE, J 
SIkander Shah, Petitioner v Syed 
Abdul Rehman, Respondent. 

Civil Revn. Petn. No 1856 of 1966 D/- 
30-12-1967 from order of Sub J., 
Warangal. D/- 23-5-1966 
Civil P C. <1908). O 21, B- 15— Specific 
Rebel Act {187D. S. 28 — Decree for 
Bpeeifie performance — Defendant to 
execute sale deed on nlamtifPs depositm^ 
purchase money wxthm fixed tune — 
Defendant also to pay costs — Amount 
of costs larger than purchase money >- 
FJaintili seekiw ret off under R. 19(b) ot 
O 21, C P C. instead of depositing money 
within fixed tune — S. 28 of Specific 
Bebef Act (1S7D not attracted. 

A set-off under O 21, R. 19 can be 
ordered even though the remedy of eadi 
party against the other « not precisely 
of toe same character Thus costs award- 
ed can be set ofi against the purchase 
money which the vendee is directed to 
deposit within a specified tune In a decree 
for specific performance, or vice versa. 
If, therefor^ the amoimt of costs award- 
ed is larger than toe purchase money 
which toe vendee Is directed to deposit 
witbiin a specified time and the vendee 
^es an execution petition to claim set 
oS under O 21, R. 19(bl Instead of 
depositing money within that tune, the 
vendee is justified in dainung a set oS 
pT<d toe judgment-debtor cannot get toe 
contract rescinded under Section 28 of 
the Specdfie Rebel Act. AIR 1954 Bom. 
335 and AIR 1936 Mad 626 Followed. 

\ (Paras 9, 11) 


Case Befe'ned. Chroooli^cal Para 

(1954) AIR 19j 4 Bom 335 fV 41) = 

(1954) Bdm 678. Ganpatt v 
Nllkanth 'w ii 

fl936) ^ 1936 l&d 626 (V 23)= 
n llad LJ 506 tStoWnmal v 
ttoldambara \ j( 

Aril for Petitioner 

Mr Ahmed Khan, tor h^ndent 

' /ii T 


JtiDGMENT. This is a revision peti- 
tion filed against the order of the 
Subordinate Judge, Warangal given on 
23rd Jime, 1966 whereby the learned 
Subordinate Judge dismissed the peti- 
tion filed by the petitioner before me 
under Section 28 of the Specific Relief 
Act. 

2 The material facts are that decree 
tor specific perfoimance was passed on 
14-2-1966 in O S No 55 of 1965 In 
favour of the respondent and against 
the petitioner before me m the following 
terms:— 

**The defendant should execute and re- 
^ster the sale deed In respect of the 
suit property in plaintiffs favour on 
payment of Rs. 1100 by the plaintiff 
withm 3 months from this date. In 
default the plaintlS will be estitl^ to 
get the sale deed executed tiuou^ 
court by depositing the balance of s^e 
consideration and registration expenses. 
The defendant shall bear toe costs of 
the smt incurred by the p laintiff ' 

3 The petitioner, who was the defen- 
dant In the suit, bled an application under 
Section 151. CPC. alleging inter aha 
that since the plaintiff has nc^ deposited 
the amount spedfied in the decree within 
three months as the decree liirecte^ the 
decree should be rescmded. 

4. In bi5 counter, the decree-holder- 
respoodent stated that he bad already fil- 
ed £. P. No 10 of 1966 agicinp the Court 
to ester eatistaeUon upon the decree for 
Rs. 1100 to be paid by him to the judg- 
ment-debtor towards the balance of con- 
sideration and for executing the decree 
for the balance of Ks. 739-65P recover- 
able by him towards toe costs awarded. 
It was in these circumstances he contend- 
ed that there was no question of deposit- 
ing the sale consideration m toe court 
within three months. The judgment-deb- 
tor himself was bound to pay to the res- 
pondent a higher amount by way oi costs 
under toe decree. 

5 The learned Subordinate Judge ae- 
cepted the contention of the decree-hd- 
der and dismissed the petition ^ed by 
the judgment-debtor It is this view that 
Is now questioned in this revision-peti- 
tion. 

6 It fs no doubt true that the futfiP* 
ment-debtor had filed the appUcation in 
the Court below under Section 151. C. P. 
C but the provisioa applicable to siidi a 
petition Is Section 28 of the Specific Be- 
lief Act. which runs as follows 

”(l) Where in ai^ suit a decree for spe- 
cific performance of a contract tor lbs 
sale or lease of immoveable property has 
been made and the purchaser or lessee 
does not withm the period allowed by the 
decree or such further time as toe Court 
may allow, pay the purchase money ot 
other sum which the Court ordered 
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him to pay, the vendor or lessor may ap- 
ply in tte same suit in which the decree 
Es made, to have the contract rescinded 
and on such application the Court may, 
by order, rescind the contract either so 
Ear as regards the party in default or al- 
together, as the justice of the case may 
require”. 

I am not concerned with the other sub- 
sections in this case. It is under 
provision that it was contended in the ap- 
plication filed by the judgment-debtor in 
the Court below that since the decree- 
holder has failed to deposit the amount 
as directed by the decree within three 
months, which amount was the considera- 
tion for the sale, the judgment-debtor 
is entitled to get the contract rescinded. 
The contention of the decree-holder on 
the other hand was that he would be 
deemed to have deposited the amount 
because he made his intention dear by 
filing execution petition that he has 
set off the amount which he had to pay 
under the decree to the judgment-debtor 
towards consideration for the sale against 
the amount of costs which is larger than 
the amoimt of consideration of sale 
which he is entitled under the decree 
to get from the judgment-debtor. Sec- 
tion 28 in those circumstances cannot be 
invoked by the judgment-debtor. 

7. The short question therefore for 
my consideration is as to whether the 
decree-holder was justified in setting off 
the amount of sale consideration which 
he was directed to deposit in the Court 
within three months from the date of 
the decree against the larger amoimt of 
costs which he had to recover from the 
Sudgment-'debtor. 

8. Now, imder Order XXI Rule 19, 
C. P. C., where application is made to a 
CoTurt for the execution of a decree imder 
which two parties are entitled to recover 
sums of money from each other then — 

(a) if the two sums are equal, satisfac- 
iion for both shall be entered upon the 
decree and under CL (b), if the two sums 
are unequaL execution can be taken out 
only by the party entitled to the larger 
sum and for so much only as remains 
after deducting the smaller sum and 
satisfaction for the smaller sum shall be 
entered upon the decree. 

9. A careful reading of this Rule 
would indicate that it provides for a set 
off in the case of cross claims contained 
in the same decree The principle im- 
derlying the provision is to prevent each 
side tj^tdng out execution in respect of 
sums due under the same decree.^ Althou^ 
at one time the Allahabad High ^urt 
had held a view that a set off CMuld not 
be ordered unless the parties had 
identical rights of execution in re^ct 
of their claims, it is now firmly settled 
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that a set off imder Rule 19 of Order XXI, 
C. P. C. can be ordered even though the 
remedy of each party against the other 
is not precisely of the same character. 
Thus, costs awarded can be set off against 
&e purchase money which the vendee 
is directed to deposit within a specified 
time in a decree for specific performance 
or vice versa. 

10. In Chinnammal v. Chidambara 
AIR 1936 Mad 626 a decree was passed 
by the Court which provided that on 
the plaintiff’s depositing into Court a 
certain sum within a fixed time, the 
defendant was to execute a deed of con- 
veyance in plaintiffs favour, and further 
that the defendant was to pay the plain- 
tiff a certain amoimt by way of costs. 
The plaintiff deposited a sum of money 
after deducting the amount of costs pay- 
able to him under the decree and also 
other sums claimable by way of restitu- 
tion and interest thereon- The learned 
Judge held that the claims were in the 
nature of cross demands arising out of 
the same transaction and the doctrine of 
equitable set off allowed by the Courts 
of equity held good and hence the plain- 
tiff deposited the proper amount in Court. 
Following the principles laid down in 
this case, the Bombay High Court held 
in GanpatL v. Nilkanth AIR 1954 Bom 
835 at p. 337: 

"(i) Apart from the language of Order 
21 Rule 19(b), the plaintiffs were entitl- 
ed to deduct Rs. 1469-6-3 from the sum 
of Rs. 2, 172 and the defendant was bound 
to execute a sale deed in favour of the 
plaintiffs upon receiving Rs. 1,702-9-9 
after deducting Rs. 469-6-3 from the sum 
of Rs. 2.172. 

(ii) If the defendant was entitled to a 
sum of Rs. 2,172 from the plaintiffs, 
the pl aintiffs had a claim against the 
defendant to the extent of Rs. 469-6-3 
and the p lain tiffs were entitled to rely 
upon Order 21 Rule 19(b). 

But even in a case where the decree 
is worded in a different language, L e., 
where the decree provides that upon the 
plaintiff paying the defendant a stated 
sum of money, the defendant shall ex- 
ecute a sale deed in favour of the plain- 
tiff, in such a case also O. 21 R. 19(b) 
may apply.” 

11. It will thus be dear that whether 
the set off is taken to fall under Order 
XXI Rule 19(b) C. P. C. or is permitted 
on general prindples of equity and in 
exercise of the inherent power of the 
executing court, in either case, the decree- 
holder was justified in daiming a set off. 
In these circumstances, it cannot validly 
be contended that the decree-holder had 
failed to deposit the amount within three 
months from the date of the decree as 
was directed hy the decree. Section 28 
of the Specific Rdief Act therefore 
cannot be successfully invoked by the 
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dudgmeBt-debtor in such a case. I am 
therefore satisfied that the Judgment of 
the Court below does not suffer from any 
infirmity which calls for interference at 
the hands of this Court. 

12. The revision petition therefore Is 
dismissed with costs. 

GDR/D.V.C. Revision dismissed. 
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GOPALRAO EKBOTE, J. 

The President, Shishu Vihsi Bha^id 
Mandal, Hyderabad and another. Peti- 
tioners V. Yellaiah. Respondent. 

Civil Revn. Petns. Nos. 1968 and 1969 of 
1966, D/- 27-12-1967 from decrees of 
Chief Judge, City Sm, C. C. Hyderabad 
D/-1&-11-1968. 

Evidence Act (1872). S, 145 — Recall 
of witness for cross-examination — State- 
ment — Meaning of — Statement not 
fully recorded or recorded in form of 
memorandom fall* within ambit of sec- 
tion. 

The term "statement" is not defined 
anywhere in the Evidence Act It has 
a wider onnotatioo. The Section itself 
contemplates a statement which Is either 
written by the witness himself or which 
was x^uced into writing by some one 
^e. It would not therefore be proper 
to construe the e s pression "statement" in 
a narrower way. That would defeat the 
very purpose of Section 145. It is there- 
fore dear that even the statements 
which are not fully reajrded or statements 
wludi are recorded in the form of 
memorandiun are statements falttng 
within the ambit of S. 145 of the Evidence 
Act. AIR 1959 SC 1012 0023) and AIR 1833 
Pat 589 and AIR 1945 CaL 159. Ret 

(Paras and 7) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 1012 fV 46)= 

1959 Cri LJ 1231, Tahaldar 
Singh V. State of U. P. 4 

(1945) AIR 1945 Cal 159 (V 32)= 

46 Cri LJ 692, Emperor v. AJIt 
Kumar 0 

(1933) AIR 1933 Pat 589 (V 20)= 

35 Cii U 379, Emperor v. 
Najibuddin 5 

(1847) 1 Ex 91=16 LJ Ex 259, 
Attorney General v. Hitchcock 2 
J. V, Vaidya and L. P. Sahagal, for 
Petitioners; H. S. GururaJ Rao. for R^ 
pendent (in C R. P. No. 1969/66), 
JUDGMENT: These two revision peti- 
tions arise out of two LAs. filed in the 
Court below for the purpose of recall- 
ing P. W. _1 and for permission to cros&* 
examine him with reference to previous 
statements recorded by the same Court 


TOe relvant facts are that the respon- 
dent-plaint instituted the suit in the 
cotut of small causes for recovery of a 
certain amount The trial of the said 
suit had an unfortunate and ch^uered 
career. The Chief Judge, who tri^ the 
case first, was transferred before the 
case was concluded. Ee had recorded the 
statement of P. W, 1. the plaintifl It is 
known that under the provisions of the 
Hyderabad Small Cause Courts Act full 
evidence of a witness Is not recorded nor 
It Is read out to the witness nor his 
agnature taken thereupon. What is re- 
corded is only the notes made of the 
statement before the Small Cause Court 
by the Judge. Subsequently another 
Chief Judge came in. According to the 
provisions of the Small Cause Courts 
Act, a de novo trial had to be made. The 
evidence of P. W. 1. was again recorded 
by the learned Cbiei Judge; This time 
be&>re the trial could be conduded he 
was also transferred . and the . present 
Chief Judge of the Ci^ Small Cause 
Court commenced the trial. He recorded 
the statement of P, W. 1 again. While 
the witness was In the course of cross- 
examination. the learned counsel for the 
defendants sought to put to P. W. 1 
certain statements he had -niade pre- 
viously before the two Presiding Officers 
of the Small Cause Cotmt in this very 
case for the purpose of contradicting 
the witness xmder Section 145 of the 
Evidence Act 

The plaintifl objected to this course 
and consequently I. A. No. 513 of 1966 
was filed by the defendants with a re- 
quest that P. W. 1 should be permitted 
to be cross-examined with reference to the 
previous statements. Both ^ese applica- 
tions were objected to by the p latnHff. 
The lower court dismissed both these 
petitions mainly on the ground that the 
notes of the statement of P. W. 1 made 
by the two Presiding Judges of the Court 
of Small Causes, H^erabad do not come 
vritiun the meaning of the word "state- 
ment" appearing in Section 145 of the 
Evidence Act. The defendants therefore 
cannot be permitted to cross-examine 
P. W. 1 with reference to those two pre* 
vious statements for the purpose of con- 
tradicting Wm under Sec. 145 of the Evi- 
dence Act. It is this view that Is now 
questioned In these two revision peti- 
tions. Since the questions are common 
I would dispose them of by one common 
order. 

2A. Section 145 of the Evidence Act 
reads as follows: 

"A witness may be cross-examined as 
to previous statements made by him fa 
writing or reduced into writing, and r^ 
levant to matters in question without 
such writing being sho^ to him, or be- 
ing proved; but, if it is Intended to con- 
traiSict him by thA writing, hi* attention 
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must before the writiiig can be proved, 
be called to those parts of it which are to 
be used for the purpose of contradicting 
him.” 

The preliminary portion of the said sec- 
tion permits a mtness to be cross-exa- 
mined with reference to previous state- 
ments made by him either in writing or 
which statements were reduced into writ- 
ing. In either case, the cross-examina- 
tion must be relevant to the matters in 
question. That can be done even without 
such writing being shown to him or be- 
ing proved. But if the purpose of the 
cross-examination is to contradict him 
by the previous statement or any portion 
thereof, before the writing can be prov- 
ed, the attention of the witness must be 
called to those parts of the previous state- 
ments which are sought to be used for the 
pinpose of contradicting him. The term 
'statement’ is not defined any where in 
the Evidence Act. It has a wider con- 
notation. The section itself contemplates 
a statement which is either written by 
the witness himself or which was reduc- 
ed into writing by some one else. It 
would not therefore be proper to construe 
the expression "statement” in a narro- 
wer way. That woidd defeat the very 
purpose of Section 145. 

2. The object and effect of the rule in 
Section 145 has been thus stated by Al- 
derson, B. in Attorney General v. Hitch- 
cock, (1847) 1 Ex 91 (102): 

"A witness may be asked any question 
which, if answered, would qualify or con- 
tradict some previous part of that wit- 
nesses’ testimony, given on the trial of the 
issue, and, if .that question is put to him 
and answered, the opposite party may 

then contradict him You may ask 

him any question material to the issue, 
and if he denied it, you may prove that 
fact, as you are at Uberty to prove any 
fact material to the issue”. 

3. In this case the previous statement 
is the evidence given by P. W. 1 before 
the Court of Small Causes. It is no 
doubt true that imder the provisions of 
the Small Cause Coiuts Act it was not 
obligatory on the part of the Comt to re- 
cord the statement in full and then read 
it out to the witness and obtain signa- 
ture thereon- Under the provisions of 
that Act, it is enough if the notes of the 
evidence are reduced into writing by the 
Judge of the Small Cause Court Merely 
because the statement is not recorded in 
full or it is not read out or his agnature 
obtained thereon, I fail to see how such 
a record of evidence could be excluded 
from the 'meaning of the word "state- 
ment” appearing in Section 145. It is a 
statement which though not in the hands 
of the witness himself, yet it is a state- 
ment which has been reduced into writing 
by the Judge of the Small Cause Court 
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Such a statement therefore can be put to 
the witness under Section 145 for the 
purpose of contradicting him. It cannot 
be in doubt that the previous statement 
may be letter, account books, written 
statement or even depositions. In the 
case of depositions they can either be in 
the form of fxjUy recorded statements by 
the Court or notes made of the state- 
ment imder the provisions of the Small 
Cause Courts Act. I do not therefore see 
as to why a statement, which was reduc- 
ed into writing, in the form of notes by 
a Court ojf Small Causes cannot come 
within the ambit of Section 145. I am of 
the view that any evidence taken in a 
summary case including a small cause 
c^e may be admissible upon the condi- 
tions and for the pu^oses described in 
Section 145 of the Evidence Act. Unless 
otherwise comp^ed by any authority, I 
am inclined to hold that such a statement 
falls within the purview of Section 145 of 
the Evidence Act. I do not therefore 
agree with the learned Chief Judge that 
the defendants cotdd not put questions 
imder Section 145 with reference to those 
previous statements of P. W. 1 xvith a 
view to contradict him imder Section 145 
of the Indian Evidence Act. 

4- There is no direct authority which 
win cover the case in point. There are, 
however, observations made in the fol- 
lowing cases which support the conclu- 
sion. hi Tahsildar Singh v. State of U. P., 
AIR 1959 SC 1012 at p. 1023 their Lord- 
ships observed: 

"The record of a statement, however 
perfunctory, is assumed to give a suffi- 
cient guarantee to the correctness of the 
statement made, but if words not record- 
ed are brought in by some fiction, the ob- 
ject of the section would be defeated”. 

5. In Emperor v. Najibuddin, AIR 
1933 Pat 589 a Bench of the Patna High 
Court said: 

"A statement to an investigating offi- 
cer can be deemed to have been 'reduced 
into writing’, even when the officer has 
not recorded the statement in full, but 
has merely noted the gist of what was 
stated to him”. 

6. In Emperor v. Ajit Kumar Ghosh, 
AIR 1945 Cal 159 it was observed by the 
learned Judges: 

“For S. 162 it is immaterial whether 
the statement is recorded in the actual 
words of the witness. It is sufficient if it 
is written in the diary merely in the 
form of a memorandum”. 

7. It wiU thus be dear that in thej 
abovesaid cases even the statements 
which were not fully recorded or state- 
ments which were recorded in the form 
of memorandum were treated as state- 
ments falling within the ambit of section 
145 of the Evidence Act I am therefore 
satisfied that the Court below has erred 
in disallowing the two applications. 


150 A. P. [Prs. 1-6] K Janardhan v. Vlth Qty Magistrate (Mohamed lHr«a J.) AXE. 


8. J would therefore allow the revl- 
eIoh petitions and set adde the orders of 
the Court below The Court below 
would per m it P. W, 1 to be recalled and 
allow the defendants to cross-examine 
P. "W 1 with reference to his pre^us 
ptatements for the purpose of Section 145. 
Evidence Act The petitioners will get 
fheir costs ia C. E. P. Ko 1668 of 1666 
only 

yow/DV.a Petition allowed. 
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MOHAMED MmZA, J. 

K. Janardhan Reddy, and another. Peti- 
tioners V The Vlth Ctity Magistrate Cri- 
minal Court Hyderabad, and others. Res- 
pondents. 

Criminal Revn. Cases Nos. 337 of 1967 
and 338 of 1967 and Criminal Revn. 
Petns. Nos. 311 and 312 of 1967. 0/- 13- 
52-1967 

Criminal P. C. (1898), S. 145 — Pos- 
session of part of joint family property 
by one member — Not proper gronnd to 
imfaate proceedings onder S. 14S— (Hmda 
law — Joint family property). 

'Where the property in dispute is a joint 
lanuly property, proceedings under S I4S 
cannot be initiated on the ground that 
one mender of the family is la actual 
and esc^usive possession of part of the 
famil y propel, which may give nse to 
the dis^te likely to cause breadi of 
peace. Unless them Is a partition in the 
famil y any member who is in possession 
of any part of the joint family property. 
can only be in possession on behalf of 
other family members. (Paras 6. 7) 
T V Sanna and G S Dwarakeswararao, 
for Petitioners (in both petns ). K. Jays- 
chandrareddy. AddL Public Prosecutor, 
for 1st Respondent (State) (m both petns ). 
B V. Subbarayudu and M. A. Khader. for 
Thid Respondent (in both petns.), C. M. 
Reddy, for 3rd Respondent ^ CrL R C. 
No ^7/67), M. Sudhakaireddy for 4th 
Respondent (In CrL R. C. No 337/67) 
OKDER’ Criminal Revlrion Petition No 
337 of 1967 is directed against an order of 
the learned 6th City Magistrate, Hydera- 
bad initiating proceedings under S 145, 
CrPC.InM.a8 of 1967 on his file. 

2. It appears that a petition was tiled 
by one K. Naraslmha R^dy and K. Kii- 
ehna Reddy against R. Janardhan Reddy 
BTirt K. PtiUa Heddy, aile^ng tiiat the 
parties were membm of a joint Hindu 
family. No partition of Joint faxoOy pro- 
perty had taken place ^ the time this 
petition was filed, and it was also stated 
that K. Janardhan Reddy and R Polla 
Reddy, and other members of the famil y 
EL/FL/A663/68 


were living In the house from the tune 
the construction was started. Some other 
foots were also mentioned, but I am not 
concerned vnth those fact^ because they 
are not necessary for a decision of this 
case. But, it was mentioned before the 
Magistrate’s Court that K. Janardhan 
Reddy and K. PuUa Reddy. In collusion 
vrith one Sitarama Raju. who is a tenant, 
had planned to disposes the petitioners 
from the bouse, a portion of which was 
in his possession, and it was requested 
(hat In view of the likelihood of the 
breach of peace, proceedings tmder Sec- 
tion 145 Cr. P. C. may be started. 

3. It appears that the learned Magis- 
trate was eatisSed only on the basis of 
this petition that there was a likelihood of 
the breach of peace, and, therefore, be 
initiated the proceedings. This petition 
is tiled on behalf of K. Janardhan Reddy 
and E. Pulla Reddy, ch aliening the 
jurisdiction of the Magistrate to imtiate 
the proceedings under S 145, Cr. P. a 

4. The learned counsel for the peti- 
tioners has contended that it is a jomt 
family property, and as such, the Magis- 
trate should not have started any proceed- 
ings. as he does not get any Jurisdiction 
to do so. I have set out the salient fea- 
tures of the petition earlier in the course 
of this order from which, it is quite clear, 
that the bouse about which it is alleged 
that there was a likelihood of the breach 
of peace, Is a Jomt family property, and 
it also is a fact that no division of the 
joint family property has taken place so 
far. In this situation can it be said that 
R. Narasunba Reddy and K. Krishna 
Reddy were in actual and exdurive pos- 
session of the portion of the house In 
dispute? 

5. The learned counsd for the respon- 
dents has urged before me that what the 
court has to see is whether a party is in 
actual possession of the property in dis- 
pute. and if it is satisfied on that account, 
tbA pTOotediEgs- oaaafiA W oaai to be 
Irregular. 

6. It is settled law that proceedings 
under S 145 Cr. P a can be ^rted oitiy 
on the ground that a dispute likely to 
cause a breach of peace exists concern- 
ing land or water, and the court has to 
dedde the question of actual possession. 
If a member of the jomt family is in pos- 
sesrion of a part of the propetW. It 
be said that be Is solely in actu^ posses- 
rion? Unless there Is a partition (n the 
family, any member who is in actual pos- 
session of any part of the Joint family 
property, can ordy be In possessiOT on be- 
half of other fondly members. In matters 
of Joint family prope rty , no member of 
the Jomt family can any part of the 
joint family property exclusively for him- 
self, because. Inherently, every member 
of the Joint family h^ a right in the pro- 
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party, though, some portion may be in 
possession of one of the members of the 
joint family. 

7. A number of affidavits have been 
filed on bdialf of the petitioner here^ 
and coimter-affidavits have also been fil- 
ed, but, I am disinclined to take those affl- 
davits, and counter-affidavits into accoimt 
in di^osing of ihis petition, I am res- 
tricting myself only to_ the_ averments 
made in the original petition givm by the 
respondents herein, and from which, I am 
satisfied that the property in dispute, is 
a joint family property, and no one mem- 
ber of the joint family can claim actual 
and exclusive possession. As such, I think 
the learned Magistrate was not competent 
to initiate the proceedings rmder S. 145 
Cr. P. C., and, therefore, I direct that 
these proceedings will be dropped. 

8. In the result. Criminal Eevision Case 
No. 338/67, which has been filed by one 
Sri G. Narayan Kao, who claims to be one 
of the tenants in the disputed house, fails, 
and is dismissed. 

TC/D.V.C. Eevision dismissed. 
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BASI REDDY, J, 

R. Sats^arayana and others. Peti- 
tioners V. Saidayya and others, Respon- 
dents. 

Election Petn. No. 15 of 1967 and 
Applns. Nos. 180, 122, 210, 212 and 211 of 
1967, D/- 8-3-1968. 

(A) Representation of the People Act 
(1951), Ss, 86(1). 79(b), 82(b), 123(1) (B) 
(a) — Election petition — Parties to — 
Candidate withdrawing from contest — 
Allegations of bribery agaiiist him — He 
is a necessary party to election petition 
Failure to implead him is fataL 


It is well settled that a candidate whose 
nomination has been accepted but who 
withdraws from the election and does not 
contest the election, is a candidate within 
the meaning of S. 79(b) of the Act, and 
under S. 82(b) it is incumbent on the elec- 
tion petitioner to join him as a respon- 
dent, if it is alleged that he had_ received 
bribe as a rewa^ for withdrawing. 

(Para 13) 

(B) Representation of the People Act 
(1951), S. 123 — Scope, _ 

Under S. 123, both the giver and the 
taker would be guilty of the corrupt 
' practice of bribery. (Para 16) 

(O Representation of the People Act 
(1951), S. 86 — Election petition — Ne- 
cessary party not impleaded Petition 
liable to be dismissed — Delay cs^ot ^ 
condoned — (Limitation Act (1963), S. 5) 
— (CivU P. C. (1908), O. 1 B. 10)- 
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"Where the statutory provision like S. 86 
of the Representation of the People Act 
co mm a n ds the Court to dismiss an elec- 
tion petition in limine if certain require- 
ments are not satisfied, neither Order I, 
Rule 10 of the Code of Civil Procedure 
nor Section 5 of the Limitation Act can be 
called in aid. (Para 18) 

(D) Representation of the People Act 
(1951), S. 86(1) and (4) — Sub-section (4) 
when comes into play. 

Sub-section (4) of S. 86 permits a can- 
didate not already a respondent to come 
on record; but that sub-section would 
come into play only in cases where sub- 
section (1) of S. 86 does not operate. 
Therefore, if under sub-section (1) of Sec- 
tion 86 tte High Court dismisses an elec- 
tion petition for non-compliance with the 
proyMons of S. 82, there is no election 
petition pending in which a candidate can 
seek to be added as a respondent. 

(Para 22) 

Y. Sivarama Sastry and P. Balakrishna- 
mmrthy, for Petitioner in the petition 
and applicant in Applications Nos. 122 and 
210 of 1967 and 1st respondent in Appli- 
cations Nos. 180. 211 and 212 of 1967; B. 
Balamu k unda r eddy and "Yada Rajagopala 
Reddy, for the 1st Respondent in the peti- 
tion and 1st Respondent in Applications 
Nos. 122 and 210 of 1967 and Petitioner in 
Application No. 180 of 1967 and 2nd Res- 
pondent in Applications Nos. 211 and 212 
of 1967: A Rangacharyulu, for the Appli- 
cant in Applications Nos. 211 and 212 of 
1967 and the Respondent No. 3 in the 
petition. 

ORDER: Before dealing with all these 
connected applications arising out of Ele- 
ction Petition No. 15 of 1967, it is neces- 
sary to state the relevant facts in chrono- 
logical order. At the last general elec- 
tion held in February 1967, five persons 
filed their nomination papers with a view 
to contest the election from the Gajwel 
reserved constituency for a seat in the 
Andhra Pradesh Legislative Assembly. 
They were: (1) Gajwelli Saidiah, (2) J. BL 
Krishnamurthi, (3) A L. Sailoo, (4) Man- 
nay Balaiah and (5) Perka Narayana. 
After scrutiny of their nominations on 
21-1-1967, the returning officer rejected 
the nomination paper of Perka Narayana 
and accepted the nominations of the re- 
maining four candidates as they were 
found to be in order. On 23-1-1967 Man- 
nay Balaiah gave a notice in writing sign- 
ed by him to the retiuning officer, wth- 
drawing his candidatiue. Thereafter a 
list of the names of the three contesting 
candidates was published by the return- 
ing officer. Polling took place on 21-2- 
1967. and Gajwelli Saidiah, who has stood 
on the Congress ticket was declared to 
have been duly elected. 

2. On 11-4-1967 one R. Satyanarayana, 
a voter of Gajwd reserved constituency. 
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presented the present election petitirai 
(Election Petition No 15 of 1967) To 
this election petition, he impleaded 
gpT rtiah , Knshnamurthi and Sailoo as the 
first, second and third respondents re- 
spectively The election of the 1st re- 
spondent (Saidiah) was called m ques- 
tion on the main ground that he had 
committed various corrupt practices. 
The reliefs sought in the election peti- 
tion were: 

"1 To declare the election of the 1st 
respondent herdn, viz. Saidiah, to the 
Andhra Pradesh Legislative Assembly 
from the Gajwel constituency as void. 

2. To render a finding that the 1st re- 
spondent herein, his election agent, poll- 
ing agents and other workers mentioned 
In S^edule-L have committed the cor- 
rupt practices enumerated m Section 123 
of die Act 

3 Costs of this Election Petition be 
awarded, and 

4. pass such further and other order or 
orders as may be found expedient under 
the orcumstances of the case or as this 
Honhle Court deems fit 
3 It IS not necessary for the present 
purpose to enumerate the numerous cor- 
rupt prances alleged m the election peti- 
tion. It will be sufficient to refer to 
paragraphs 5 and 8 of the election peti- 
tion. Paragraph 5 is as follows 
'Tn addition to the three respondents 
herein, two other persons by name, Perka 
Karayana, resident of Ronapuram. ham- 
let of Akkavaram village Gajwel taluq 
and Balaiah of Toopran village also filed 
their nomination papers. The said Balaiah 
Viag been made to withdraw by the 1st 
respondent herem on payment of illegal 
gratification of a sim of Rs. 3 000 
Paragraph 8 reads* 

"The first respondent her^ has com- 
mitted the corrupt practice of inducmg 
another candidate, Balaiah, to withdraw 
from the contest by making the gift of 
Bs. 3000 (Rupees th«e thousand) by way 
of illegal gratification. The result of 
the election has also been materially 
affected by the same:” 

On 19-4-1967 this Court found the elec- 
tion petition to be in order and notices 
were ordered to be issued to the respon- 
dents to appear and answer the claim 
made against them in the election peti- 
tion. The petition was posted to lfr-7- 
1967 On 30 6-1967 Sn Sivarama Sastry 
the learned advocate for the petitioner, 
sought for time to file an amendment 
petition. Time was granted and an am- 
endment petition was filed m due course. 
One of the amendments sought by this 
petition was* 

‘T prav that paragraph 5(a) may be 
permitted to be add^ in the following 
terms: 

"The candidate Balaiah was made a 
payment of Rs. 3000 (Rupees three thou- 


sand) by Saidiah (1st respondent) In the 
presence of M Ranga Reddy, J Narsiah 
and S Mallaiah and two others at Toop- 
ran on 22-1-1967 The said amount was 
paid by M. Ranga Reddy to Saidiah who 
in turn paid to the said Balaiah. The said 
amount was paid by the 1st respondent 
calling upon the said Balaiah to withdraw 
his nomination ’ 

This amendment petition was filed on 12- 
7-1987 

4. By an order dated 21-7-1967 I 
allowed this amendment as well as the 
other amendments sought by the peti- 
tioner as they were merely an amplifica- 
tion of the corrupt practices already al- 
leged m the main election petition. As 
regards the Insertion of para 5(a), I pa id 

"Admittedly para 5(a) gives further 
particulars by way of amplification In 
rKpect of the corrupt practice already 
alleged m para 5 of the Election Petition, 
namely that Balaiah who had filed his 
nomination had been bribed and made to 
withdraw from the contest,' 

Saidiah filed Application No 180 of 
1967 under Section 86(1) of the Represen- 
of the People Act. 1951 (herem- 
^ter refeired to as 'the ActT praying 
^t the High Court may be pleasw to 
Election Petition No 15 of 196 
for non-comphance with the provisions ol 
Section 82 of Act In the affidavit fllec 
in wppert of that apphcatioa it was stat 
eo inter aha. 

*1 Bubimt that the aforesaid allegation, 
(i^agraphs 5 5{a) and 8 of the electior 
Ktiuon) are allegations of cor ru pt prac- 
tice against the said Balaish, a candi 
date, under Section 123(1) (b) (a) of the 
gepr«ajtatioa of the People Act 1951 
pie laejrtion Petitioner ought to have 
jomed the said Balaiah, the candidate as 
Election Petition under 
^ctiOT 8^) of the Representation of the 
^ople Act, 1951 The failure to implead 
the candidate is fatal to the rnaln 
tainahihty of the Election Petition. 

I Eu^t that Section 86(1) of the Re- 
presei^tmn of the People Act provides 
that tte Election Petition which does noi 
comply with the provisions of Section 81 
or 82 or 117 of the Act, shall be dismlss- 
w by tte High Court As Sn Balaiah, 
the candidate against whom allegations ol 
corrupt practice have been made, has not 
^ri jom^ as respondent to the Election 
Petition, the Election Petition does not 
comply '^th the provisions of Section 82 
Iphle to be dismissed under Section 
TO( 1 ) of the Representation of the People 
Act, 1951 

L therefore pray that this Honble 
Court may be pleased to the 

Election Petition No 15/67 with costs 
under Section 86(1) of the Representa- 
tion of the People Act." 
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6. A counter was filed to this applica- 
tion by the election petitioner on 24-8- 
1967 stating that there was no allegation 
of corrupt practice as such against 
Balaiah, within the meaning of Section 
123(l)(b)(a) of the Representation of the 
People Act, and further that Section 86(1) 
of the Act is not mandatory and non- 
compliance with its provisions, is curable. 

7. Subsequently on 24-8-1967 the 
election petitioner filed two applications. 
Applications Nos. 122 and 210 of 1967. 
By the first application he prayed that 
Balaiah may be impleaded as a party- 
respondent to the election petition. By 
Application No. 210 of 1967, which was 
filed under Section 5 of the Limitation 
Act, he prayed that the Court may be 
pleased to condone the delay in seeking 
to implead Balaiah as a party-respondent 
to Election Petition No. 15 of 1967 on the 
ground tiiat he had been_ under a bona 
fide impression that Balaiah was not a 
necessary party to the election petition 
as no allegation of corrupt practice had 
been made against the said Balaiah 
specifically, and the failure to implead 
Balaiah was due to a misapprehension 
on his part. 

8. Balaiah himself filed two applica- 
tions — Applications Nos. 212 and 211 of 
1967. Application No. 212 was filed 
under Section 86(4) of the Representa- 
tion of the People Act praying that he 
may be impleaded as a party-respondent 
to the election petition; and by Applica- 
tion No. 211 filed under Section 5 of the 
Limitation Act, he prayed that the Court 
may be pleased to condone the delay in 
filin g that application. 

9. I shall deal with application No. 180 
of 1967 first, then with Applications Nos. 
122 and 210 of 1967, and then with Ap- 
plications Nos. 212 and 211 of 1967 in that 
order. 

Application No. 180 of 1967. 

10. As noticed above, this is an appli- 
cation filed by the retmned candidate 
Saidiah, who is the 1st respondent to the 
election petition. It is filed rmder Sec- 
tion 86(1) of the Act with_ a prayer that 
the election petition be dismissed \mder 
Section 86(1) of the Act for non-compli- 
ance TOth the provisions of Section 82 of 
that Act. Now, Section 86(1) of the Act 
is in the following terms: 

"The High Court shall dismiss an elec- 
tion petition which does not comply wi& 
the provisions of Section 81 or Section 82 
or Section 117.” 

Section 81 of the Act provides inter ^a 
that an Section petition may be presented 
by any candidate at such election or elec- 
tor within forty-five days of the date of 
the declaration of the result, of the Sec- 
tion. Section 117 of the Act lays ^wn 
that at the time of presenting an election 
petition, the petitioner shall deposit m the 


High Court in accordance with the rules 
of the High Court a sum of two ttousand 
rupees as security for the costs of the 
petition. 

11. Section 82 of the Act, with which 
we are concerned, reads thus: 

"Parties to the petition. — A petitioner 
shall join as respondents to his petition— 

(a) where the petitioner, in addition to 
claiming a declaration that the election of 
all or any of the returned candidates is 
void, claims a further dedaration that he 
himsdf or any other candidate has been 
duly elected, aU the contesting candidates 
other than the petitioner, and where no 
such further dedaration is claimed, all 
the returned candidates; and 

(b) any other candidate against whom 
allegations of any corrupt practice are 
made in the petition”. 

12. It is to be noted that under clause 
(b) of Section 82 of the Act, "any other 
candidate”, which expression as defined 
by Section 79(b) of the Act means a per- 
son who has been duly nominated as a 
candidate for the election, shall be im- 
pleaded as a respondent to the election 
petition, if allegations of corrupt practice 
are made againrt him. 

13. It is now well settled that a can- 
didate whose nomination has been accept- 
ed but who withdraws from the election 
and does not contest the election, is a 
candidate within the meaning of Section 
79fb) of the Act, and under Section 82(b) 
it is incumbent on the election petitioner 
to join him as a respondent, if a corrupt 
practice is alleged against him. In the 
present case, B^aiah was one of the per- 
sons whose nomination was accepted by 
the Returning Officer on 21-1-1967. On 
23-1-1967 he withdrew his candidature. 
It W'as alleged in the election petition that 
Balaiah had been paid Rs. 3,000 by Saidiah 
in the presence of three named persons 
on 22-1-1967 and that the said amount 
was paid by the 1st respondent calling 
upon the said Balaiah to withdraw his 
nomination, and thereby the 1st respon- 
dent had committed the corrupt practice 
of inducing another candidate Balaiah to 
withdraw from the contest by making him 
a gift of Rs. 3,000 by way of illegal grati- 
fication, It was further alleged that by 
this act of bribery, Balaiah had been 
made to withdraw from the contest by 
the 1st respondent. 

14. Thus there was an allegation that 
Saidiah had paid a bribe, that Balaiah 
had received the bribe, and that the 
bribe had been paid and received as a 
motive or reward for Balaiah vrithdraw- 
ing from being a candidate. Section 123 
of the Act lays down what acts amount 
to corrupt practices. Sub-section (i)(B) 
(a) of that section provides; 
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'"Bribery’, that is to say — 

(B) the receipt of. or agreement to re- 
ceive any gratification, whether as a 
motive or a reward— 

(a1 by a person for standing or not 
stzmding as, or for withdrawing or not 
withdrawing from bdng a candidate” 
Since an allegation of corrupt practice 
was made against a candidate whose no- 
mination had been accepted but who had 
withdrawn his candidature, he would be 
a necessary party by virtue of Section 
82(b) of the AcL Nevertheless Balalab 
was not impleaded as a party-respondent 
to the election petition. In such a situa- 
tion, Section 86(1) of the Act comes into 
play and it enjoins in ezoress and explldt 
terms that the High Court shall dismiss 
an election petition which does not com- 
ply with the provisions of Section 82. 
This bemg a mandatory provision, the 
Rgh Court has no other alternaPve In a 
situation like that hut to the elec- 

tion petition. 

15 It was, ho we ver , contended by Srf 
Sivarama Sastry on b^alf of the eleo- 
Pon petitioner that the provisions of Sec- 
tion 86(1) are only directory and not man- 
datory and non-coTOPlianee with them 
does not entiol the dismissal of the elec- 
tion petition. This contention is obvious- 
ly untenable. It is perfectly plain that 
the sub-section is imperative and 
peremptory and not merely faculta- 
tive and permissive, for it says that the 
TTipii Court shall dismua an election peti- 
tion which does not comply with the pre- 
visions of Section 81 or Section 82 or Sec- 
tion 117 It leaves no discretion to the 
High Court, there is no option but to dis- 
miss the election petition. 

16 Sn. Sivarama Sastry. while not 
contesting the position that though Bal- 
aiah had withdrawn from the contest, be 
is a candi^te within the meaning of Sec- 
tion 82(h) of the Act, submitted that nei- 
ther m the election petition nor in the 
ntY^ pnHTvipnt which was camed out by the 
insertion of paragraph 5(a) is there a 
specific allegation of corrupt practice 
against Balaiah. It was urged that the al- 
legation made m the election petition was 
only against the 1st respondent (Saidiab) 
to effect that he had given a bribe of 
Ha. 3,000 and made Balaiah withdraw 
from the contest. Smee there was no al- 
legation of bribery against Balaiah sped- 
fi rall y the leam^ advocate contended 
that Balaiah is not a necessary party to 
the election petition. This contention is 
unacceptable for the simple reason that 
the averments made m the election peti- 
tion and amplified by the amendment, 
fnaVo it abundantly clear that what was 
alleged was that the 1st respondent had 
given a bribe of Bs. 3,000 and induced 
Balaiah to withdraw from the contest, and 
that Balaiah had received the money and 
had In fact withdrawn from the contest. 
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Both the giver and the taker wouldi 
therefore be guilty of the corrupt prac-J 
tice of bribery, as envisaged by Section! 
123 of the Act 

17. That being the true effect of fha 
allegaUons made in the dectlon petition, 
the failure to implead Balaiah as a par^- 
respondent to the election petition is. In 
my opinion, fatal to its maintainability, 
and on that score the election petition fs 
liable to be dismissed and must be dis- 
missed. 

Applications Nos: 122 and 210 of 1967. 

18. As noticed already, the first cd 
these applications is to implead Balaiah 
as a pa^-respondent and the second one 
IS to condone the delay in seeking to im- 
plead him. In Ihe first t^ce. If as 
1 have held. Section 86(1) of the Act Is 
mandatory and leaves no option to the 
Court but to disrntgg the election petibon 
if a necessary party, as envisaged by Sec- 
tion 82 of the Act, is not impleaded, and 
the election petition is conseouently dis- 
missed. no question of impleading a party 
or excusing the delay m impleading a 
party would arise because m such a case 
there would be no election petibon pend- 
ing before the Court In my judgment 
neither Order I. Rule 10 cf the Code ox 
Civil Procedure nor Section 5 of the 
Limitation Act can be called in aid in a 
situation like that where the statutory 
provision commands the Court to dumlss 
an election petition in limine if certam re- 
quirements are not satisfied. A provision 
of this nature cannot circumvented by 
having recourse to the provisions of other 
enactments. Therefore m a case like tht.< , 
the question of impleading a party or 
condoning the delay in imtdeading a party 
does not arise at all. 

19 However, even if It be conceded 
for the sake of argument that Section 5 
of the Limitation Act can be mvoked. 1 
am not satisfied that there is sufficient 
cause In the instant case to condone the 
delay in making Balaiah a party-respon- 
dent, 'Ihe protestation of the election 
petitioner that be was under a genume 
misaoprehension that he had not made any 
allegation of bnbery against Balaiah 1% 
In my opimon. rather naive and wholly 
unconvincing He h ad made an allegation 
of corrupt practice against the 1st res- 
pondent and BalaiaTi uj the clearest pos- 
sible terms. He had given particulars of 
the amount of hnbe. the date on which 
and the place at w^cb it was paid, and 
the witnesses before whom It was paid. 
He had also mentioned that as a result of 
being bribed. Balaiah had withdrawn fr om 
tl» contest. Having made all these alle- 
gations, he did not implead Balaiab as a 
party-respondent There is no sufficient 
cause for excusing the delay In implead- 
ing Balaiah. Therefore, In any view oi 
the matter these two applications must 
be 
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!A,pplications Nos. 212 and 211 of 1967. 

20. Application No. 212 to implead 
Balaiah has been filed under Section 86(4) 
of the Act, Section 86(4) is in these 
terms' 

"Any candidate not already a respon- 
dent shall, upon application made by 
him to the High Coiiit within fourteen 
days from the date of commencement of 
the trial and subject to any order as to 
security for costs which may be made 
by the High Court, be entitled to be 
goined as a respondent”. 

21. In this case the trial commenced 
on 16-6-1967 and since this application 
was filed long after fourteen days there- 
£rom. Application No. 211 has been filed 
under Section 5 of the Limitation Act to 
condone the delay. 

22. Now, if under sub-section (1) of 
Section 86 of the Act, the High Court 
dismisses an election petition, as indeed 
it is boimd to do for non-compliance with 
the provisions of Section 82. there is no 
Section petition pending in which a can- 
didate can seek to be added as a respon- 
dent. Sub-section (4) of Section 86 per- 
mits a candidate not already a respondent 
to come on record, but in my opinion sub- 
section (4) would come into play only in 
cases where sub-section (1) of Section 86 
does not operate. That is the necessary 
result of a harmonious reading of sub- 
section (1) and sub-section (4) of Section 
86. 

23. Moreover, I am fully satisfied that 
there are no bona fides in these applica- 
tions. It is difficult _ to imderstand why 
Balaiah wants to be joined as a party-res- 
pondent. if the election petition is liable 
to be dismissed on the ground that he has 
not been impleaded as a party. It looks 
as though he is inviting the Court to give 
a finding of corrupt practice against h i m . 
-There can be httle doubt that he has been 
induced to file these applications at the 
instance of the election petitioner. These 
applications are therefore dismissed, 

24. The net result is that Application 
No. 180 of 1967 is allowed and Election 
Petition No. 15 of 1967 is dismissed. In 
the circumstances of the case, there will 
be no order as to costs. 

HGP/D.V.C. Order accordingly. 
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P. K. Swamy, Petitioner., v. South Eas- 
tern Eailway, by its General Manager, 
Calcutta and another. Respondents. 

Writ Petn. No. 252 of 1966, D/_ 18-6- 
a.968. 

EL/Ii</D27l/6S 


(A) Railway Esteblishment Code, Rules 

1702, 1703 — Special provisions applicable 
to ex-B, N. Railway Company employees 
•— GenCTal provisions in the Code do not 
apply till the special provisions are re- 
pe^ed or abrogated — Enquiry against 
petitioner — Charges framed by District 
Mechanical Engineer and enquiry order- 
ed by him — Held, that the District Me- 
chanical Engineer was not the Head of 
the Department and hence the proceed- 
ings were not valid. (Para 7) 

(B) Railway Establishment Code, Rule 
I7O2 — First notice mentioning proposed 
punishment — Prejudice. 

If the first notice given to an employee 
mentions the proposed punishment, it 
amoimts to prejudicing the issue, and the 
proceedings taken ttereafter would be 
deemed to have been vitiated because of 
that infirmity. 1967-2 Andh WR 253, FolL 

(Para 8) 

Cases Referred: Chronological Paras 
(1968) Second Appeal No. 282 of 
1965 D/_ 23-1-1968 (AP) 8 

(1967) 1967-2 Andh WB 253, 
Suryanarayana v. State of Andhra 
Pradesh 8 

C. Poomiah, for Petitioner; S. P. 
Srivastava, S. C., for Respondent 
ORDER: In this application under Arti- 
cle 226 of the Constitution of India, the 
validity of the order of removal of the 
petitioner from railway service by the 
General Manager made on 9-11-1965 is 
challenged. The petitioner was originally 
appointed in 1939 as Shed Coolie. He 
underwent a training of five years to 
qualify himself to be appointed as Train 
Examiner. After the completion of that 
training, he was appointed as Train Exa- 
miner in 1945. He was working in that 
capacity at Waltair on 27-3-1962. On that 
date, two trains 1775 and 1779 reached 
Waltair station- The duty of the Neutral 
Train Examiner was to check the wag- 
ons and mark them so that repairs in re- 
gard to them as stated by him may be 
carried out. These repairs have to be car- 
ried out by the Train Examiner. It is al- 
leged that on 27-3-1962 the trains reached 
Waltair Station at 4-30 p.m. The Neutral 
Train Examiner, who was also working 
that day, wanted the Train Examiner to 
carry out the repairs for another one 
hour so that he may complete his duty 
by that time. The Train Examiner 
seems to have refused to oblige him, 
Rival contentions thereafter started. 

While it was contended by the Neutral 
Train Examiner that he had marked some 
wagons, but the petitioner did not cany 
out the repairs, the Neutral Train Exa- 
miner made a complaint against the peti- 
tioner to the Head Train Examiner on 
whose complaint the petitioner was put 
Tmder suspension on 28-3-1962. The Dis- 
trict Mechanical Engineer framed char- 
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Ses agamst the petitioner on 4-4-1962. 
They were served upon the petitioner 
who was called upon to submit his expla- 
nation to the notice (ailing upon the peti- 
tioner as to why he should not be remov- 
ed from service. The petitioner accord- 
ingly submitted his explanation on 24-4- 
1962. The District Mechanical Engineer 
on receipt of this explanation thought 
that the explanation was not satisfactory 
^e petitioner therefore was called upon 
by him on 27-4-1962 to give a list of 
witnesses. He aisn mentioned therein 
that some Assistant Officer would hold 
the enquiry In response to this notice 
the petitioner submitted a list of witness- 
es on ^5-1962 m which he mentioned the 
name of Sn S Sankaran, Asdstant Mech- 
amcal En gin eer as his first witness 

2. The enquiry went on from IS-S- 
1962 to 3-3-1963 This enquiry was con- 
ducted by the same Sn S Sankaran, As- 
sistant Mechamcal Engineer who was 
ated as a witness by the petitioner The 
petitioner however did not raise any oh- 
lection before him contending that he 
wanted to ate him as a witness and 
therefore he should not conduct the en- 
quiry On the completion of the enquiry, 
Mr Sankaran submitted a report on 16- 
7-1964. This report was submitted by the 
Enquiry Officer to the General Manager 
as he was the authonty to remove the 
petitioner from service. The petitioner 
was an ex employee of the B K Railway 
Co whicii was subsequently merged in 
the Indian Railways. The General 
Manager was of the opinion that the pefa- 
tioner was guilty of the charges levelled 
against him. Evidently he did not agree 
with the report of the Enquiry Officer 

He therefore served the petitioner 
with a notice on 14-7-1965 to show cause 
as to why be should not be removed from 
service on the two charges mentioned 
therem which in his opinion, had beoi 
foimd to have been proved. The peti- 
tioner submitted his explanation on 9-9- 
1965 and further supplemented it by 
another explanation on 18-10-1965 The 
General Manager finally passed an order 
on 8-11-1965 which removed the petitioner 
from service. This order of removal was 
communicated by the Deputy Chief Per- 
sonnel Officer South Ea^m Railway to 
the petitioner on 25-11-1965 It is this 
order that is now impugned m this wnt 
petition. 

3 Mr C. Poomiah. the learned coun- 
sel for the petitioner raised before me 
three contentions It was firstly argued 
that the District Mechanical Engmeer 
who framed the charges and appomted 
the Enquiry Officer, was not competent 
to initiate &e proceedmgs, frame charges 
or appomt any Enquiry Officer The ar- 
gument 13 that smce petitioner is an 
ex-employee of B N Railway Co., he 
could be removed only by the G^eial 


Manager and the charges should be fram- 
ed in view of the delegation made by the 
General Manager to the Heads of the 
Departments by the Head of the Depart- 
ment. It IS the Head of the Department 
that could not only frame the charges but 
either conduct the enquiry himself or 
direct any other officer to conduct the 
enquiry and submit a report In support 
of this contention, reliance was placed 
upon page 5 of the South-Eastern Rail- 
way's Pamphlet Issued on 11-10-1957 deal- 
ing with the procedure for conductmg en- 
quiries into the conduct of Non Gazetted 
Railway Employees. Paragraph 12 at page 
S IS as follows* 

'Speaal Instructions for removal or 
Compulsory retirement or dismissal of 
B N Railway Co, S taff — The position 
of B N Railway Company staff Is differ- 
ent from State Railway s taff inasmuch 
as they were all deemed to have been ap- 
pomted by the Geneml Manager and as 
sudt). their removal or compulsory retire- 
ment. or dismissal from service fan only 
be ordered by the General Manager vide 
Railway Boards letter No E45RG6/2/2 
dated 15-2-48 reproduced as Appendix 
*A In all cases of Ex-B N Railway 
Company's Staff, when the charges are 
sulfi^tly wave to Indicate that the 
penalty likely to be imposed Is that of 
ys m lssal or removal or compulsory reti- 
® ionnal departmental enquiry 
should be held in accordance with the 
rules in this section. The Heads of De- 
pannents should order the enquiry in 
TOch vide D C M {P)s Circular 

No B/Ruling/e669 dated 25-2-57 {Estt 
No 63/57) reproduced as Appendix 

to cases of reduction, however the en- 
quiry can be ordered by the authority 
competent to impose the penalty ' 

In Appendix 'A' referred to In the said 
^ printed at pages 22 
and 23 of the same pamphlet, it Is statedi 
41 ,'PfJ^ 1707-R.I lays down 

^t the ^thority competent to impose 
the penalty shaU cause a departmental 
enquiry to be held. 

2. Accordingly, the General Manager 
hereby authorises the Heads of Depart- 
ments to order enquiries and nommate a 
single officer or appomt a committee, £n 
^ ^ Railway Com^y 

btalf againrt whom charge-sheets have 
be^ served for removaVdisiiussal from 
service 

4. In w far as these Instructions are 
omcem^ contained in the above-said 
letters. It can hardly be doubted that 
special provision in regard to 
l^-B. N R^way Co employees In so 
as the disciplinary proceedings are 
emcen^ It is not m doubt that the Ex- 
u « .Kailway Co employees are pre- 
sumed to have been appointed by 
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General Manager. When the General 
Manager is the appointing authority in 
cases of removal or dismissal, these let- 
ters concede that it is the General Mana- 
ger who would be the authority that can 
pass an order of removal or dismissaL 
These instructions however say that it is 
not necessary for the appointing or the 
dismissing authority to conduct the en- 
quiry. Under the delegation, the power 
to conduct the enquiry is entrusted to the 
Head of the Department in case of dis- 
ciplinary proceedings against Ex- B. N. 
R^way Co. Staff. 

5. It was, however, contended by Mr. 
Srivastava, the learned counsel for the 
Railways, that these instructions are not 
applicable to the petitioner’s case because 
in the rules now printed in a book issued 
on 1-8-1961, Rule 1702, which is applic- 
able to all the railway servants including 
those of Ex-B. N. Railway, enjoins that 
while the authority which can remove or 
dismiss a non-gazetted officer of the peti- 
tioner’s character woiild be the General 
Manager, the enquiry can be made by any 
competent officer who can impose any 
one of the penalties mentioned in Rule 
1707. 

6. If is true that Rule 1702 gives ffie 
definitions of the appointing authority 
and the disciplinary authority. In so far 
as the Appointing Authority is concerned, 
there is no dispute as it is 'common 
ground that it is the General Manager 
who is the appointing authority iu.the 
present case. The defirdtion^ of 'Discipli- 
nary Authority’ in so far as it is relevant 
for our purpose, is as follows; 

" 'Disciplinary Authority’ in relation to 
the procedime for imposition of penalty 
on a Railway Servmt means, the Autho- 
rity competent to impose on him that 
penalty, provided that for imposing pena- 
lties of compulsory retirement, removal 
or dismissal that authority shall be the 
'Appointing Authority*. 

Pro'videci further that: — 

(a) ‘Disciplinary Authority* En rdation 
to the issue of charge sheets etc. under 
Rules 1709 to 1712 and issue of charge 
sheets under Rule 1716 means, so far ^ 
cases of Gazetted Officers are_ concerned, 
any authority competent to impose any 
of the penalties specafied in Rule 1707. 

(b) 'Disciplinary Authority’ in relation 
to the issue of cffiarge sheets under Rules 
1709 and 1716 and permission to inspect 
official records under Rule 1711 in res- 

:'pecrt of non-gazetted staff means, any au- 
' thority competent to impose any of the 
penalties specified in Rule 1707”. 

7. It is upon this rule that relimce is 
placed and it is contended that while the 
order of removal may be passed by the 
appointing authority, which means m 
this case the General Manager, the Rule 
permits the charge sheets to be framed 


and enquiries to be conducted in respect of 
non-gazetted staS by any authority 
competent to impose any of the penalties 
specified in Rule 1707. Rule 1707 gives 
the punishments which coulci be inflict- 
ed, From the schedule to the Rules it is 
evident that Senior Scale Officer is one 
of such officers who is competent to im- 
pose some of the penalties mentioned in 
Rule 1707. These Senior Scale Officers 
include Class I and II Officers of the 
Railways. The District Mechanical En- 
gineer _ being a Class I Officer would 
come within 'the purview of Senior Scale 
Officer mentioned in the Schedule. He 
is therefore one of the officers who can 
impose any punishment under Rule 1707, 
In the case of a non-gazetted member of 
the Railway Staff, it is true that while the 
appointing authority can impose the 
pu n is hm ent of removal or dismissal, the 
charge-sheet can be framed and the en- 
quiry conducted by any officer who is 
competent to inflict the penally mention- 
ed in Rule 1707. If the petitioner was 
not a member of the Ex-B. N. Railway 
Co., the argmnent of the learned advocate 
appearing for the Railways would, in my 
view, be flawless. But the question is 
whether the instructions mentioned above 
have been abrogated by 'the Rules men- 
tioned above which were in force from 
1-8-1961, and the book from which I am 
citing contains the Rules corrected upto 
31-7-1966, The learned advocate for the 
Railways could not bring to my notice 
any provision or instruction whereby the 
special pro-visions made for the ^-B. N. 
Railway Co., Employees have been abro- 
gated. 

As long as those instructions stand, it 
is the General Manager who can inflict 
the final penalty of removal or dismissal 
but the enquiry could be conducted only 
by the Head of the Department. Admit- 
tedly, the District Mechanical Engineer 
is not a Head of the Department. The 
term 'Head of the Department’ has a sig- 
nificant meaning and that term admit- 
tedly does not include the District 
Mechanical Engineer. As long as those 
special pro-visions, which are applicable 
to Ex-B. N. Railway Co., employees are 
not repealed or abrogated, they are en- 
titled to be heard by the Head of the De- 
partment although the final order of re- 
moval or dismissal can be passed only by 
the General Manager. Those specaal 
pro-visions mi:ist override the general Rule 
1703. It is not contended before me that 
these instructions ha-ve no force of law. 

If those instructions stand at par -with 
Rule 1702, the special pro-visions must 
override the general pro-vision. In other 
words, the general pro-vision must give 
way to the special provisions applicable to 
the present casa That this position is 
true is not disputed. When once that is 
conceded, then it is tmder the spedal rule 



158 A. P lPrs.7-10] Mohd. Razuddmv CustodianRP A.P (KuppuswamlJ) A.I.B. 


that the petitioner’s case ought to have 
been enquired into by the Head ot the 
Department Smce the charges were 
framed by a person, who was not com- 
petent to frame charges or appomt the 
enquiry officer the entire proceedings In 
my view are vitiated. It may be that 
the final order was passed by the General 
Manager but smce it is based upon an 
enquiry made by an mcompetent person, 
the order also suffers from the inhrmity 

8. That apart it is not disputed that 
the charge sheet issued by the District 
Mechanic^ Engineer and served upon the 
petitioner clearly mdicates that the pro- 
posed punidiment was removal. The 
second notice given to the petitioner also 
mentioned that the propos^ punishment 
was removal In so far as the second 
notice is concerned, no obiecUon can be 
taken because that is the stage where the 
p unishmen t proposed has to be necessari- 
ly mentioned m order to facilitate the 
petitioner to give his explanation if he 
wants to say anything m regard to the 
punishment It Is, however objechoo- 
able to mention as to what punishment 
is proposed in the very first notice. The 
officer issuing that notice would be deem^ 
ed to have already made up his zrUnd fn 
regard to the punishment In a series of 
decisions. Court has held that If the 
first notice mentions the proposed punish- 
ment it amounts to prejudging the Issue, 
and the proceedings taken thereafter 
would be deemed to have been vitiated 
because of that Infirmity See R. Surya- 
oarayana v State of Andhra Pradesh. 
(1967) 2 Andh WR 2S3 I am bound by 
that Bench decision. It is not therefore 
considered necessary to refer to the cases 
of Madhya Pradesh and Calcutta High 
Courts cited by the learned advocate for 
the Railways. The Madhya Pradesh case 
was considered by Krishna Rao J., ritting 
singly in Second Appeal Ho 282 of 1965 
dated 23-1-1968 (^) The learned 

Judge followed the Bench dedsion re- 
ferred to above. 

9 The final contention of Mr C. Poor- 
niah. the learned advocate for the peti- 
tioner was that Sri S Sankaran ought 
not to have been appointed as the Enquiry 
Officer because he was dted as a witness 
by the petitioner It may be that the 
petitioner had died him as a witness. 
But when he was appointed as Uie En- 
quiry Officer the petitioner did not raise 
any dispute nor objected to his appoint- 
ment. In fact Sri Sankaran s report goes 
In favour of the petifioner Ho such ot>- 
Section was taken even before the Gene- 
ral Manager I do not therefore ihmir 
that mer^ because Sri Sankaran was 
oted as a witness by the petitioner. It 
would disqualify Sri Sankaran from con- 
ducting the enquiry, particularly when 
the petitioner had not raised ai^ objeo- 


bon m that behalf. I do not therefare 
find any substance in this contention. 

10 For the reasons whidi I have 
^yen the order must be quashed. I 
would therefore allow the writ petition 
and quash the order The petitioner 
have his costs. Advocates fee Rs. 100 
MVJ/DVa Petition allowed 
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Mohammed Flazuddln Khan. Appel 
lant V Custodian Evacuee Property Andl 
Pra. and others. Respondents. 

"Wnt Appeals Nos. 99 and 100 of 196 
and W P No. 1994 of 1964 D/- 19-7 
1968 against the judgment of High Com 
in W P Nos. 638 of 1961 and 534 of 196 
D/- 11-11-1963 

(A) Administration of Evaenee Pro 

perty Act (1950) Ss. 1 and 2(a) ^ Allot 
ment of property declared as eyacne 
under Act — No provision !n law the 
the property must be allotted to tb 
evacuee. (Para 5 

(B) Civa P C. (1908), S 11 — Wri 

petition — Constructive res fodieata > 
Earlier wnt petition considered on ment 
— ' Subsequent writ petition on ground 
different from those put forward In ear 
her petition ~ Subject matter in fwi 
petitions same — Held, rubsequent wn 
petition by same person b hit by doc 
tnne of constructive res judicata. AD 
1965 SC 1150, BeL ou. (Para 8 


(C) Displaced Persons (Compensatioi 
and Rehabililation) Act (19M) Ss 12 an< 
13 — Provisions of S 12 are not depen 
dent on provisions of S 13 


The terms of S 12(2) of the Act an 
clear that on the publication of a noti 
ficatloa under Section 12(1) the right 
title and interest of any evacuee In thf 
evacuee property shall be extingulshec 
and the property shall vest absolutely Ii 
the Central Government free from al 
encmnbrances. This is unconditional anc 
Is not made to depend upon the fi-mtinr 
or payment of eompengation under S 13 
Am 1962 SC 994, ReL on. (Para 14] 


(D) Displaced Persons (Compensation 
and Behabihtation) Act (1954) S 12 — 
Acquisition of property declared to be 
evacuee without payment of compeosa 
bon — Act if violatm Art. 31(2) of Con 
atitution. 


The Act does not the amount oi 
compensation, nor does it specify the 
pnnciples on which and the manner in 
which the compensation b to be deter* 
mined and given. On the other hand, ti 
JL/JL/E383/68 
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leaves the principles on which and the 
manner in which the compensation is to 
be determined to form the subject-matter 
of agreement between the Governments of 
India and Pakistan. Thus, it is clear that 
the Act infringes Art. 31(2) of the Con- 
stitution, But the provisions of Article 
^31f5)(b)(iii) would show that sudi is not 
the casa The language of Art. 31 (5) (b) 
(iii) is very wide. It refers to a law with 
respect to the property declared to be 
evacuee property. It cannot be said that 
the Displaced Persons (Compensation and 
Eehabilitation) Act, 1954 is not a law 
with respect to evacuee property. It is 
dear therefore that Axtide 31 (5) (b) (iii) 
applies to this Act. (Para 17) 

The presence of words "or otherwise” 
in Art. 31 (5) fb) (iii) would indicate that 
the Artide is not confined to laws made 
in pursuance of any agreement entered 
into between the Government of the 
Dominion of India or the Government of 
India and the Government of any other 
country. The expression "or otherwise” 
in the Artide is suffidently wide to in- 
dude the laws not only passed in pursu- 
ance of an agreement but in any other 
manner. AIR 1955 Mad 75 and AIR 1956 
Pepsu 58, FoU. (Para 18) 

It cannot be said that the expression 
should be given a meaning ejusdem gene- 
iris with the portion occurring earlier 
''namdy, "in pursuance of any agreement 
entered into between the Government of 
the Dominion of India or the Government 
of India and the Government of any other 
cormtry.” By the time the Artide was 
enacted there were already laws relating to 
evacuee property which were not made 
in pmsuance of any agreement. It is ap- 
parent that the intention of the framers 
of tile Ckinstitution could not have been 
that the protection of Art. 31 (5) (fa) (in) 
should be confined only to laws made in 
pursuance of an agreement or laws pass- 
ed in similar circumstances. On the 
other hand, the intention seems to be 
dear that all laws relating to evacuee 
property should be covered by the said 
Artide. The Act is therefore protected 
from attack that it infringes Art. 31 (2). by 
Art 31 (5) (b) (iii). AIR 1957 SC 521, ReL 
on; AIR 1955 Pepsu 148, Foil 

(Paras 18, 20 and 21) 

(E) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 12 — 
.Acquisition of. evacuee proper^ withorf 
"compensation — Section not hit by Arti- 
’de 19(l)(f) of Constitution — C.A. 322 of 
19G1 D/- 1-12-1961 (SC), BeL on. Case 
law discussed. (Para 25) 
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C. Narasimhacharya, for Appellant (in 
W. A Nos. 99 & 100 of 64) and Petitioner 
(in W. P. No. 1994 of 64); Prl Govt 
Pleader, for Respondents (in all the cases). 

KUPPUSWAIVII, J. : The appellant in 
the Writ Appeals and the petitioner in the 
writ petition is Mohd. Fiazuddin Khan. 
By an order D/- 18-9-1951 the Deputy 
Custodian, Hyderabad, acting under the 
provisions of the Administration of Eva- 
cuee Property Act declared him as an 
Evacuee and notified his property consist- 
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Ing of a residential building kncrwn as 
Golden Lodge situated in Red Hills and 
an extent of Ac. 350-00 of land situated 
in the village of AUeli, Tahsil Medchal of 
Hyderabad Distnct, as evacuee proper^ 
On appeal by the petitioner, the Custodian 
of Evacuee Property confinned the order 
of the Deputy Cu^dian. On a further 
revision petition to the Custodian-Gene- 
ral of Evacuee Property, the orders of the 
Custodian and the Deputy Custodian 
were set aside on the ground that the 
notice issued to the petitioner under Sec- 
tion 7(1) of the Act was invalid, 
matter was remanded to the Deputy Cus- 
todian with a direction to issue a fresh 
notice conduct a fresh enquiry and give 
a decision m accordance wi^ the law 
After remand, the Assistant Custodian 
agam passed an order D/- 8-3-1954 de- 
clanng the petitioner an evacuee and all 
his property as evacuee property An 
appeal by the petitioner to the Additional 
Custodian was dismissed, as aign a fur- 
ther revidon to the Custodian-General 
of Evacuee Property While dismissing 
the revision, the Custodian-General made 
the following observation m his order 
dated 17-8-1954 

"Mr All has very earnestly urged be- 
fore me that his client has never been to 
Palostan, except on that occasion and that 
all the members of his family are resid- 
ing in Hyderabad and the pehboner him- 
self has been m Hyderabad ever since 
bis return. He fears that the effect of 
my Older would be that the petitioner 
would be thrown out of his property In 
tlds he is right, but I have no doubt that 
the Custodian would not dispossess the 
petitioner from the house and the hold- 
ings but nould, m the peculiar drcum- 
stances of this case allot the house and 
the holdmgs to him”. 

The petitioner filed a review petition be- 
fore the same authority which was ulti- 
mately dismissed on 22-8-58 The peb- 
boner, thereupon, filed a wnt pebbon 
under Art 226 of the Constibibon in the 
High Court of Punjab for quashmg the 
order of the Custodian General and all 
the prior proceedings. The Wnt PeU- 
bon was dismissed by a single Judge and 
a Letters Patent App^ against that ord“r 
was also dismissed by a Division Bench 
of the Punjab High Court even at the 
stage of admission. Thereafter, the peb- 
tioner preferred an appeal to the Supreme 
Court after obtainmg special leave. 

2 The only quesbon that was raised 
before the High Court and before xhe 
Supreme Court was whether the notice 
issued by the Assistant Custodian to the 
appellant under S 7{1) of the Act was m 
conformity with the provisions of the sec- 
bon and was valid. The Supreme Court 
by Its judgment dated 21-3-1961 rejected 
that contenbon and dismissed the appeaL 
The appellant sought to contend b^re 


the Supreme Court that even if the nobce 
was good, on the facts of the case it could 
be hdd that the appellant had not left 
India on account of parbbon within the 
meaning of Section 2-Db) of the Act and 
hence he was not an evacuee. But, the 
Supreme Court refused to allow the ap- 
pellant to raise this pomt for the fust 
time before them as it was not even rais- 
ed before the High Court. After the dis- 
missal of the appeal by the Supreme 
Court, the Custodian issued a nobce to 
the pebtioner on 5-4-61 to surrender 
possession of the property The pefabon- 
er, thereupon filed W P No 638/61 sedi- 
mg a wnt of mandamus directing the 
Custodian of Evacuee Property to allot 
Mm the properties m pursuance of the 
order of the Custodian-General dated 17- 
8-1954 passed on the revision petition pre- 
ferred by the petitioner More than a 
year later he filed another pebbon W P 
No 534/62 m which he again challenged 
the validity of the notice issued by the 
Asst. Custodian under Section 7 of the 
Act and also complained that the princi- 
ples of natural justice had been violated 
m the proceedings taken by the authon 
bes under the Act He prayed toat this 
Court may be pleased to call for the re- 
cords relating to all the proceedmgs re- 
ferred to earlier and quash the same bj 
issuing a wnt of cerboran or any othei 
appropriate wnt 

3 Both the wnt petitions were heard 
together and by a common judgment, 
Justice Basi Reddy, dismissed the wnt 
pefabons with costs. W A. No 99/64 b 
preferred against the judgment and order 
in W P No 638/61 and W A No 100/64 
is preferred against the judgment and 
order in W P No 534/62 

4. While disposmg of the wnt peti- 
tions It was brought to the notice of our 
learned brother Basi Reddy, J that the 
Central Government had issued notifica- 
tion on 20-1-1962 under Section 12 of the 
Displaced Persons (Compensation and Re- 
habilitation) Act (XLTV of 1954) where- 
under the Central Government acquired 
all the properties which had been declar- 
ed as evacuee properties of the petitioner 
for the public purpose connected with the 
relief and rehabilitation of displaced per- 
sons. In addition to various other reasons 
given by Basi Reddy, J , for dismissing 
the writ petition he also held that by 
reason of the above notification the pro- 
perty had vested in the Central Govern- 
ment absolutely free from all encum- 
brances and the petitioner’s remedy, if any 
IS only to claim compensation imder Sec- 
tion 13 of that Act and for that reason 
also the writ petition was not maintain- 
able. The petitioner has now filed W P 
No 1994/64 challenging the above notifi- 
cation as unconstitutional and pray for 
the issue of a wnt of certioran quashing 
the said notification. As the notification 
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sought to be challenged in W. P. No. 
1994/64 is based on the assumption that 
the property is evacuee property and as 
the question whether the orders dm^- 
ing the petitioner as an evacuee and his 
property as evacuee property are them- 
selves the subject-matter for considera- 
tion in Writ Appeal Nos. 99 and 100 of 
1964, it is convenient to take up the wnt 
appeals in the first instance for considera- 
tion. , . , . 

In W P. No. 638 of 1961 which is 
the* subject-matter of W. ^ No. 100/64 
the question for consideratim was wh^ 
ther the petitioner was entitled to asK 
for the issue of a writ ^mand^us 
directing the Custodian of Evacuee Pro- 
perty to aUot him the properties m pur- 
s^nce of the order of tiie Cu^odian- 
Seral dated 17-8-1954. Our learned 
brother. Basi Reddy. J.. hdd that wMe 
dismissing the revision petition that 
the Custodian-General shd was that he 
had no doubt that the_ Custodim woidd 
not dispossess the pelihoner ^0°^ 
house and the holdi^s but m the Pecu- 
liar circumstances of t^ cas^ aUot the 
house and holdings to the Petitioner ^d 
this was nothing more than s. r ecoin 
mendation and could not be construed ^ 
™ direction by the Cus^dian-Ge^al to 
the Custodian to ahot the prope^ con 
ferring on the petitioner any l^al right 
to^An allotment.^ He hdd. th^e w^ 
no legal duty on the Custo<hm to e^ot 
the properties to ^e petiho^. We 
agree entirely with this view. No often 
nS^on of law or statute has been plac- 
ed before us whereimder there is a duty 
cast upon the authorities to allo^he pro- 
nerty declared as evacuee property to the 
eSee himsell There is therefore, no 
substance in the writ appeal which is dis- 
jmissed with costs. 

G In W. P. No. 534/62 the petitioner 
sought once again to chaUenge *e mtire 
proceedings in spite of the fact that he 
had on an earlier occasion tak^ 
matter upto the Supreine Court 
dismissed his appeal by its judgment 
D/ 21-3-1961. Basi Reddy, J., disrms^d 
this writ petition on ftree 
held that this court had no „ 

quash the orders passe<n3y 
General of Evacuee Prope^who was 

outside its territori^ Act 

the Constitution . 15 * Amentoent Act 
1963 which came mto force on 5-lu 
which enabled any High Court ^ 
a writ even in respect of orders of autho- 
sitoTted outside the temto^ m 
whfft a High Court exercises its 
diction, had no retromective 
and therefore, the Petitioner could ^t 
rely upon that amendment to invoke tne 
jurisdiction to quash the __ 

the Custodian-General, 
said amendment c^e mto ft^ee. 
ly he held that the same point tne 
1969 Andh. Pra/ll V G 13-14 


validity of the notification under the 
Evacuee Property Act had been agitated 
by the petitioner before all the authori- 
ties cuhninating in appeal to the Supreme 
Court and he carmot raise the same ques- 
tion once again in this writ petition. 
Finally he held that as the Central Gov- 
ernment had issued a notification on 20- 
1-1962 under Section 7 of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act acquiring the property of the 
petitioner, the petitioner had no locip 
standi to maintain this writ petition, his 
only remedy being to claim compensation 
under Section 13 of that Act. 

7. Mr. Narasimhachari challenges , the 
correctness of all the three reasons given 
for dismissing the writ petition. In our 
view the second reason given by our 
learned brother, Basi Reddy, J., with 
whom we agree for dismissing the writ 
petition is sufficient to dispose of the 
writ Appeals. It is, therefore, unneces- 
sary to consider the validity of the other 
two reasons. 

8. From the facts stated earlier, it is 
clear that the petitioner had attacked the 
correctness and validity of the very same 
orders which he is now challenging in 
prior proceedings and ultimately his ap- 
peal before the Supreme Court was dis- 
missed on 21-3-1961. Mr. Narasimha- 
chari, however, contends that the only 
question which fell for consideration be- 
fore the Supreme Court was whether the 
notice imder Section 7 of the Evacuee 
Property Act was valid, whereas in the 
writ-petition he is seeking to challenge 
the order of the Tribunal under the Act 
on various other grounds including the 
groimd that he is not an evacuee within 
the meaning of Section 2-D(i) of the Act, 
and as this aspect was not considered by 
the High Court of Punjab or the Supreme 
Coimt on an earlier occasion it is open 
to him to file a fresh writ petition ques- 
tioning the orders on groxmds different 
from those which he urged on a prior oc- 
casion. As a matter of fact, even before 
the Supreme Coint he sought to raise the 
contention that even if the notice was 
good, on the facts the appellant was .not 
an evacuee as he had not left India on 
account of partition within the meaning 
of Section 2-D(i) of the Act. The Supreme 
Court observed that: 

« This question was not raised 

before the High Court and we would not be 
justified to allow the appellant to raise 
it for the first time before us.” 

The question for consideration is whe- 
ther the petitioner can be permitted to 
raise this objection in a fresh writ peti- 
tion. We are of the opinion that he can- 
not be so permitted in view, of the, deci- 
sion of the Supreme Court in Dewlal v. 
Sales Tax Officer, AIR 1965 SC 1150. The 
facts in that case are also similar to the 
facts in the present case In that case 
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the assesses challenged the validity of 
sales tax unixised upon him for a parti- 
cular year a petition under i^iide 
226 The petition was rejected upon 
merits. An appeal also was dismissed by 
the Supreme Court upon merits, The 
assessee had attempted to raise two addi- 
tional grounds before the Supreme Court, 
But the Supreme Court did not allow 
them on the ground that they had not 
been raised m the High Court and had 
not been raised before the Supreme Court 
at an earher stage. Subsequently by 
wnt petition under Artide 226 before the 
TTiff h Court the assessee once again chal- 
lenged the «arng assessment order but on 
grounds which the Supreme Court bad 
xujt permitted to be raised by the assessee 
in the appeal before them in the previous 
wnt petition. High Court rejected the 
petition on ments. The Supreme Court 
on appeal held that the second writ peti- 
tion was barred by constructive res judi- 
cata. Their Lordships of the Supreme 
Court observed as follows: 

"The result of the decision of this court 
in the earlier appeal brought hy the ap- 
pell^t before it, is dear and unambigu- 
ous. and that Is that the appellant had 
failed to challenge the validlt 7 of the im- 
pugned order which had been passed by 
the Asst Commissioiier against him. In 
other words, the effect of the earher de- 
cision of this court IS that the appellant, 
U liable to pay the tax and penalty impos- 
ed on by the Impugned order It 
would, we thiolt be unreasonable to sug- 
gest that alter this judgment was prcH 
nounced by this court it should still be 
open to the appellant to file a subsequent 
wnt petition before the Madhya Pradesh 
High Court a^ urge that the said impu- 
gned order was invalid for some additional 
ground In case the Madhya Pradesh 
High Court had upheld these contentions 
and had given effect to its decision, its 
order would have been plainly inconds- 
tent with the earher deasion of this 
court and that woidd be inconsistent with 
the finality which must attach to the de- 
cisions of this court as between the par- 
ties before it in respect of the subject- 
xoatter directly covered by the said dea- 
sion, Considerations of public policy and 
the prmaples of the fi nality of judgments 
are important constituents of the r^e of 
law and they cannot be allowed to be vio- 
lated just b^use a atizen contends that 
his fundamental rights have been con- 
travened by an impugned order and 
wants liberty to agitate the question 
about its validity by filing one wnt peti- 
tion after another* 

Applying that prinaple to the present 
case we hold that the learned Judge was 
right in holding that the petlUoner should 
not be permitted to agitate the same 
question again in this writ pefifion even 


if it be on different grounds. The writ 
petition was rightly dismissed. 

9 It Is pointed by Mr Harasimhachari 
that the first reason given by Basi Red^, 
J., that as the order of the Custodiaz>« 
General was passed before the amend- 
ment when the High Court had no juris- 
diction to issue writs in respect of authorL 
ties outside the territory of the Andhra 
Pradesh, the Consbtufiem^ ISth Amend- 
ment had CO application and ^e writ 
petition was not maintainable. Is not cor- 
rect, and cited a deasion In Anwar Mohd 
V Managing Officer Cum-Custodian of 
£. P Jaipur AIR 1964 Raj 260 where a 
different view was taken and the deci- 
sion of Basi Reddy J , in this wnt peti- 
tion was dissented from. In that case the 
Rajasthan High Court had to consider 
whether the writ petition could be filed 
after the Constitution (15th Amendment 
Act) to quash the order of an authority 
outride the territory of Rajasth^ whi(i 
had been passed before the coming mto 
force of the Constitution^ amendment. 
In this case the position is different On 
the date of the filing of the writ petition, 
tMs Court had obviously no jurikiictlon 
to issue a writ to the authority outside 
the territory over which it hM junsdlo- 
tiott. The real question is whether azff 
order can be passed In such a writ pM- 
tloD after the coming into force of the 
Constitutional amendment It is howeve r, 
unnecessary for us to go into that ques- 
tion. as we have taken tiie view that the 
petlUoner is prevented on the prmaplee 
of constructive res judicata f rom reagitat- 
log the same question in a fresh Writ 
Petition. 

10 The third reason given by Pii d 
Reddy J„ Is based upon the notification 
under the Displaced Persons (Compen- 
sation and Rehabilitation) Act It Is un- 
necessary acam to rely on this circum- 
stance in view of the above conclusion of 
OUTS. As, however the vahdity of that 
notification Is now challenged in a sepa- 
rate W P Ko. 1934/^ we are consider- 
ing tliat question In that writ petitl^ 
In view of our derision on the question of 
res judicata and flnahty of the orders in 
the previous proceedings, tte judgment 
and the orders In the petiUons are 
confirmed. The writ appeals and are 
dismissed with co^ Advocate s fee 
Rs. 100 in each case 

W P No 1994 of 1964 

IL The impugned notification dated 
2(H-1962 is in tiie following terms* 

"Whereas the Central Government Is ol 
opinion that it Is necessary to acquire the 
evacuee properties specified in the Sche- 
dule hereto annexed m the State of 
Andhra for a public purpose, being a pur- 
pose connected with the rdlef and reha- 
bilitation of displaced persons Including 
payment of compensation to such person. 
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Now, therefore, in exercise of the 
powers conferred by Section 12 of the 
Displaced Persons (Compensation and 
Eehabilitation) Act, Act 1954 (44/54), it is 
notified that ^e C^tral Government bad 
decided to acquire, it hereby acquires, the 
evacuee properties specified in the Sche- 
dule hereto annexed”. 

12. Section 12 of the Displaced Per- 
sons (Compensation and Eehabilitation) 
Act, 1954 is in the following terras; 

“12, Power to acquire evacuee proper- 
£y for rehabilitation of displaced per- 
sons. 

(1) If the Central Government is of 
opinion t^t it is necessary to acquire 
any evacuee property for a public pur- 
pose being a purpose connected with the 
relief, and rehabilitation of displaced per- 
sons, including payment of compensation 
So such persons, the Central Government 
ma y at any tim e acquire such evacuee 
property hy publishing in the Official 
Gazette a notification to the effect that 
the Central Government has decided to 
acquire such evacuee property in pmrsu- 
ance of this section. 

(2) On the publication of a notification 
under sub-section (1), the right, title and 
interest of any evacuee in the evacuee 
property, specified in the notification 
shall, on and from the beg innin g of the 
date on which the notification is so pub- 
lished, be extinguished and the evacuee 
property shall vest absolutely in the Cen- 
tral Government free from all encum- 
brances. 

(3) It shall be lawful for the Central 
Government, if it so considers necessary, 
to issue from time to time the notifica- 
tion referred to in sub-section (1) in res- 
pect of — 

(a) all evacuee property generally; or 

(b) any class of evacuee property; or 

(c) aE evacuee property situated in a 
spedfied area; or 

(d) any particular evacuee property. 

(4) All evacuee property acquired 
under this section shall form part of the 
compensation pool”, 

13, Section 13 refers to compensation 
for evacuee property and provides that — 

“There shall be paid to an evacuee com- 
pensation in respect of his property ac- 
quired under Section 12 in accordance 
with such principles and in such manner 
as may be agreed upon between the Gov- 
ernments of India and Pakistan-” 

It is admitted by Sri Ramachandra Eeddy, 
appearing for the Union of India that 
till now no principles have been agre^ 
upon between the Governments of I n dia 
and Pakistan according to which com- 
pensation may be paid, and no cornpensa- 
tion has been fixed for being paid in res- 
pect of the petitioner’s properties. The 
case was adioumed on a number of oc- 
casions extending over a period of several 
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months in order to enable Sri Ramchan- 
dra Reddy to obtain information from 
the Union of India, if there is any pro- 
posal at all to pay compensation in res- 
pect of tte property acquired xmder that 
notification. We are informed by Sri 
Ramachandra Reddy that the Union of 
India has not given a defi^te reply as to 
whether any compensation wiU be paid 
and if so, what is the amount that wiU 
be_ paid. We have, therefore, to consider 
this petition on the basis that the pro- 
perty was acquired under S. 12, with- 
out any compensation imder Section 13 
of the Act 

14. Mr. Narasimhachari contends that 
Sections 12 and 13 will have to be read 
together and no effect can be given to 
Section 12 unless and until the principles 
accort^g to which the compensation is to 
be paid to the evacuee are agreed upon 
between the Governments of India and 
PaMstan and in accordance with those 
principles the compensation in respect of 
the property is to be determined. In support 
of his contention, the relief upon the 
Well-known principle of statutory inter- 
pretation which is sucdnctiy set out in 
the following passage of 'Maxwell on the 
Interpretation of Statutes', 11th Ration, 

P. 276. 

"Proprietary rights should not be held . 
to be taken away by Parliament with- 
out provision for compeirsation unless the 
legislatm-e has so provided in clear terms. 

It is presumed, where the objects of the 
Act do not obviously imply such an in- 
tention, that the legislature does not de- 
sire to confiscate the property or to en- 
croach upon the right of persons, and it 
is therefore expected that, if such be its 
intention, it will manifest it plainly if not 
in express words at least by clear impli- 
cation and beyond reasonable doubt. It 
is a proper rule of construction not to 
construe an Act of Parliament as inter- 
fering with or injuring persons’ rights 
without compensation, unless one is ob- 
liged so to construe it”. 

In tins case we are of opinion that the 
terms of Section 12(2) of the Act are 
clear that on the publication of a notifi- 
cation under Section 12(1) the right, title 
and interest of any evacuee in the eva- 
cuee property shall be extinguished and 
the property shall vest absolutely in the 
Central Government free from aU encum- 
brances. This is unconditional and is not 
made to depend upon the fixation or 
payment of compensation under Section 
13. If the legislatiue intended that the 
extinguishment of rights of the petitioner 
or the vesting of the property in the Cen- 
tral Government is conditional upon the 
fixation of compensation under Section 
13, provision would have been made to 
that efiect. In view of the clear terms 
of Section 12 we have to accept the con- 
tention of Sri Ramachandra Reddy that 
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the property vests m the Central Govern- 
ment. notwithstanding the fact that the 
pnncinles of compensation have not been 
agreed upon between the two Govern- 
ments of India and Pakistan and has not 
therefore been fixed. 

15 In Basant Ham v Umon of India, 
AIR 1962 SC 994 it was held by the 
Supreme Court that the consequence of 
the notification under Section 12 is that 
all rights, title and mterest of the eva- 
cuee in the property ceased, with the re- 
sult that the property no longer remained 
evacuee property The property became 
part of the compensation pool after the 
notiBcation and could only be dealt with 
under the provisions the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act. 1954. 

16 An earlier decision of the Supreme 
Court m Gopal Singh v Custodian Eva- 
cuee Property, Punjab, AIR 1961 SC 1320 
to the same effect was followed. No 
doubi these two decisions as pointed out 
by Mr Nsrasimhachan do not deal with 
the exact contention raised by him, name- 
ly that the vesting will not take place 
until or unless compensation Is fixed 
under Section 13 of the Act, but it is sig- 
nificant to note th&t their Lordships ob- 
ser^ that on the making of notification 
under Section 12 the property vests In 
the Central Government 

17 It was next contended that U Sec- 
tion 12 IS so construed as to enable the 
Central Government to acquire the pro- 
perty of a person even without the neces- 
sity of payment of compensation under 
Section 13 Section 12 would violate Arti- 
cle 31(2) of the Constitution which Is In 
the following terms. 

’ 31(2) No p r ope r ty shall be compulsori- 
ly acquired or requisitioned save for a 
public purpose and save by authority of a 
law which provides for compensation for 
the prooertv so acquired or requisihoned 
and either fixes the amount of the com- 
pensation or specifies the pnnaples on 
which, the manner m which, the compen- 
sation is to be determined and given 
In case it is seen that the Act In 
question does not fix the amoimt of com- 
pensation. nor does it specify the pnna- 
ples on which and the manner m which 
the compensation is to be determined and 
given. On the other hand, it leaves the 
prmdples on which and the manner In 
whidi the compensation is to be deter* 
mined to form the subject-matter of 
agreement between the Governments of 
India and Pakistan. Thus, it is clear that 
the Act infringes Article 31^) of the 
Constitution. In fact, no serious atte mp t 
was made by Mr Ramachandra Reddy to 
argue that the Act did not violate Arti- 
cle 31(2) of the Constitution, but hs r^- 
ed upon Article 31(5)(b)Qii) whi^ says: 


•‘Nothing in clause (2) shall afiect the 
provisions of any law which the State 
may hereafter m^e m pursuance of any 
agreement entered into between the Gov- 
ernment of the Dominion of India or the 
Government of India and the Govern- 
ment of any other country, or otherwise, 
with respect to property declared by law 
to be evacuee property’ 

It is contended that as this is a law with 
respect to the property declared by law 
to be evacuee property, its provisions can- 
not be attacked on toe ground that they 
infringe Article 31(2) of the Constitution. 
In Hangir v Assistant Custodian. E. P 
Bhopal. AIR 1961 SC 1257 it was held that 
clause (iu) of Article 31 (5) (b) of the 
Constitution cannot be limited to a law 
which itself declares any property to be 
evacuee property It alio includes a law 
which empowers an authority to declare 
any property as evacuee property The 
words 'property* declared by law to be 
•eTOCuee property* in the clause, would 
necessarily mdude property which could 
be declared as evacuee property A law 
relating to evacuee property would con- 
cern Itself with laying down the criteria 
for determining what property is to be 
considered as evacuee property and could 
not be expected to specify toe particular 
properties which are to be treated as 
evacuee properties The protection af- 
forded by Art 3I(5)(b) (m) therefore, 
extends to the provisions of toe Adminis- 
tration of Evacuee Property Act 
The language in Art 31(5){b) (in) Is 
very wide It refers to a law with respect 
to toe property dedared to be evacuee 
property It cannot be said that the 
Displaced Persons (Compensation and 
Rehabihtation) Act, 1954 is not a law 
with resnect to evacuee property It is 
dear therefore that Art 31(5)(b)(ui) 
applies to this Act 
J8. It IS, however, urged that in order 
to attract the provisions of Art 31(5)(b) 
(m) of the Constitution, toe law should 
not only be one with respect to toe pro- 
perty declared by law to be evacuee pro- 
perty but also tooiild be one made in 
pursuance of any agreement entered into 
betvi’een the Government of the Domlmon 
of India or the Government of India and 
the Government of any other coimtry 
and as admittedly this Act was not pass- 
ed m pursuance of any such agreement, 
the provisions of Article 31(5)(b)(m) are 
not attracted. It is true that toe Act was 
not made in pursuance of any agreement 
entered into between the Government of 
toe Domimon of India or toe Government 
of India and toe Government of any other 
country as contemplated by first part of 
the Article 31(5)(b)(m) but the argument 
ignores the presence of the expression 
•or otherwise In the Article This ex 
pression is sufficiently wide in our opi 
nlon. to Include the laws not only passed 
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in. pursuance of an agreement but in any 
other manner. 

In Dhirajlal v. Dy. Cu^oc^n of ^a- 
cuee Property, AIK 1955 Mad 75 de^g 
mth the same argument, the Madras High 
Court observed as follows: -u 

"But a law in pursu^ce of ^ch m 
agreement would be a law 
with respect to evacuee prope^. The 

imnuffTlGCi SSCtlon is 0116 SUCxl X&W. - 

toSS S V. Custodian MEP Patiala 
No 1, Sk 1956 Pep 58 it was observed 

parenthesis "or otherwise” con- 
noti that the law ^^^ed no^ecess^^^ 

S^t^ conSt of Article 31(5)(b)(m),tte 
Spression 'or otherwise’ ph^d ^ 
leaning ejusdem 
tion occurring earher, 
nnrp of any agreement ent^ed into 
Kn thr^venunent of the pommion 
nf India or the Government of India an d 
(SveSiS^t of any other counti^’. 
Tn rXi wds, it was argued that the 
w mSt have been made in pursuance 
orsoS^traLaction which apprommates 

^19^^In Lilavati Bai v. Bombay 
ATT?.* 1957 sc 521 dealing with the ex^a- 
+n ciPt-tion 6(a) of the Bombay 
L^d Reqilition Act, 1948 which was m 

^«Fof this se^on.- 

tion of the la^or^ 

dppm^^o be or become vacant when 
de^ed to .Jo in occupation 

tS or sub-tenant ceases 
+n S ocwation upon termination of 
Wa any other ma^er of,, his 

4- ^1-1 +Vip T)r6iiiis6S or otii6x‘Wis6 • 

SapremaCo,»t 

Is? 

S? vfcSS.to the fi?t PtetJ, 

as a^eady indicated, we ca^ot go b^ 
hind the dedaration made by the 

S'SiaS“<4pe^S& ^v”o |pp|j; 

S?°Sd'S'orSS PhddSl' 

^a^ues of escape by using the words 
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"or otherwise”. Those words are not 
words of limitation but of extension so as 
to cover all possible ways in which a 

vacancy may occur But 

the Legislature, when it used the words 
"or ollierwise”, apparently intended to 
cover other cases which may not come 
within the meaning of the preceding 
clause, for example, a case where the 
tenant^s occupation has ceased as a result 
of trespass by a third party. The Legis- 
lature, in our opinion, intended to cover 
all possible cases of vacancy occurring 
due to any reasons whatsoever. Hence, 
far from using those words ejusdem gene- 
ris with the preceding dauses of the ex- 
planation, the Legislature used those 
words in an all indusive sense”. 

In a later portion of the judgment their 
Lordships observed: 

"The rule of ejusdem generis is intend- 
ed to be applied where general words 
have been used following particular and 
specific words of the same nature on the 
established rule of construction that the 
Legislature presumed to use the general 
words in a restricted sense; that is to say, 
as belonging to the same genus as the 
particular and specific words. Such a res- 
tricted meaning has to be given to words 
of general import only where the context 
of the whole sAeme of legislation re- 
quires it. But where the context and the 
object and mischief of the enactment do 
not require such restricted meaning to 
be attached to words of general import, 
it becomes the duty of the courts to give 
those words their plain and ordinary 
meaning.” 

20. We are of the opinion that in the 
context of Art. 31(5)fb) (iii) also there 
is no scope for the application of the] 
principle of ejusdem generis. By the time 
the A^cle was enacted there v/ere 
already laws relating to evacuee pro- 
perty which were not made in pursuance 
of any agreement. It is apparent that 
the intention of the framers of the Con- 
stitution coidd not have been that the 
protection of Art. 31(5) (b) (iii) should be 
confined only to laws made in pmsuance 
of an agreement or laws passed in 
similar circumstances. On the other^ 
hand, the intention seems to be cleari 
that aU laws relating to evacuee property 
should be covered by the said Article. 

21. For the reasons above stated we 
accept the contention of Sri Ramachandral 
Reddy that the impugned law is protect- 
ed from attack on the ground that it in- 
fringes Article 31(2), by Article 31{3)(b) 
(iii). 

22. It was next contended that Section 
12 violates Article 19 (1) (f) of the Coi^i- 
tution as it is an infringement of the ngnt 
of the petitioner to hold and dispose ol 
his property and the provision enablmg 
the Government to acquire his property 
without payment of compensation cannot 
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In any sense be regarded as a resonable 
restncbon in the interests of the general 
pubhc within the meaning of Article 19{5} 
23 The question Aether Artide 19 
epphes to a law rdating to deprivation of 
property coming imder Article 31(11 or a 
law relating to acquisition of property 
coming under Article 31(2) has been con- 
sidered in several decisions of the 
Supreme Court In Chiranptlal a case^ 
1950 SCR 869=(AIR 1951 SC 41) It was 
held that Article 19(l)(f) would continue 
until the owner was, under Article 31 
deprived of such property by authority of 
law Agam m State of ^mbay v Bhanu 
Munju 1955-18 SCJ 10=1955-1 SCR 777= 
(AIR 1955 SC 41) dealing with the con- 
t^tion that Sections 5(1) and 6(4)(a) of 
Bombay Land Requisition Act 1948 vio- 
late Article 19(l](f) of the Constitution, 
the Supreme Court observed as follows: 

In our opimon. Article 19{l)(f) does 
not apply to th em. In State of West 
Bengal v Subodh Gopal Bose, 1954 SCJ 
127-1954 SCR 587=(A1R 1954 SC 92) and 
I>wgrkadas Srmivas of Bombay v Shola- 
pur Spinning and Weaving Co Ltd, 1954 
SCJ 175=1954 SCR 674=(A1R 1954 SC 

119) the inaionty of the Judges were 
agr^ that Artldes 19(l)(f) and 31 deal 
with different subjects and cover differ- 
ent fields. There was some disagreement 
about the nature and scope of the differ- 
ence but all were agreed that there was 
no overlapping. We need not examine 
those differences here because It is en 
ough to sav that Article 19(l}(f) read with 
CL (5) postulates the existence of proper- 
ty which can be enjoyed and over whidi 
tights can be exero^ because otherwise 
the reasonable restnchons contemplated 
by ^use (5) could cot be brought into 
play If there is no property which 
be acquired, held or disposed of. no restric- 
tion can be placed on the exerase of the 
tight to acquire, hold and dispose of It. 
and as clause (5) contemplates the plac- 
ing of reasonable restrictions on the exer- 
cise of those rights It must follow that 
the ArtlJe postulates the existence of 
property over which these rights can be 
exeras^ In our opinion, this was de- 
cided m Gopalans case, 1950 SCJ 174— 
1950 SCR 88= (AIR 1950 SC 27) where It 
was held that the freedoms relating to 
&e person of a citizen guaranteed 1^ 
Artide 19 assume the existence of a free 
Qtlzen and can no longer be enjoyed If 
a citizen is deprived of his liberty by the 
law of preventive or punitive detention. 
In the same way when there is a eub- 
trtan tinU y total deprivation of property 
whidh is already held and enjoyed, one 
must turn to A^cle 31 to see how far 
that is Justified 

This was followed la AIR 1957 SC 521= 
1957 SCR 721 However in K. K. 
Kochunl V States of Madras & Kerala, 
AIR 1960 SC 1080 Justice Subharao who 


delivered the judgment of the majontj 
observed. 

'*The decision of this court in Bhanji 
Munjis case, 1955-1 SCR 777=(AIR 195* 
SC 41) no longer holds the field aftei 
the Constitution (Fourth Amendment] 
Act, 1955’ 

In that case the Supreme Court had to 
deal with the vahdity of Madras Maru 
makkathayam (Remov^ of Doubts) Act (32 
of 1955) which abolished a of stha 
na^ and converted them into tarwad. 
Md their properties into tarwad proper- 
ties and depnved sthanees of their nghl 
to the property It was held by the 
Supreme Court that a law depriving e 
person of hfs property is mvalid if it in 
fringes Art. 19(l)(f) imless it imposes rea 
fionable restnctlons on the person s funda 
mental rights. In other words, even a law 
deal^ with deprivation of properts 
could be challenged on the ground 
that it contravenes Article 19 11 

however be noted that the case ir 
AIR 1960 SC 1080 did not Involve nnj 
question of acquisition or requisition ol 
property under Art. 31(2) but a mere de- 
mvafim of the proper^ under Art. 31 
ail. the express provision ol 

Art 31 (2A) was not to be deemed to be 
acquiatioa or requisition of property 
This decision was rendered on the 4ifa 
May 1060 ^ On 8th May 1060 the Bench 
of five Judges of the Supreme Court ol 
whom four were parties to the Judgment in 
AIR 1960 SC 1080 had to consider La 
Barirya Thakur v State of Bombay AIR 
I960 SC 1203 the argument that the noti 
Scation under the I^d Acquisition Act 
violated Art 19(l){f) of the Constitution. 
This argument was summarily rejected in 
the following words; 

The other attadc under Art. 19(l)(f) ol 
the Constitution is equally futile In view 
of the decision of this Court In 1955-1 
SCR 777=(A1R 1955 SC 41) and 1957 SCR 
721=(AIR 1957 SC 521) 

Thus, it ^TOuld appear that the Supreme 
Court itself considered the law coming 
Under Art 31(2} could not be attacked as 
offending Art. 19 Kochunl s case, AIR 
1960 SC 1080 was not referred to as per- 
tops they were of the view that the ded 
sloQ should be confined to a law undijt 
Art 31(1) ^lis was made clear in an un 
reported decision In Sitabati Devi v Stale 
of WestBengaLCA. No 322 of 1961 (SC) 
where the petitioner sought to que^on 
the provisions of the West Bengal 
(Requisition and Acquisition) Act 1948 
In, rejecting this contention Sarkar J- 
eaid. 

"Elavalapparao Kochuni a case held that 
after the amendm«it, CL (2) of Art 31 
alone dealt with acquisition and requisi- 
tion of prope rt y by the State and CL (1) 
dealt with deprivation of property in 
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other ways. This case did not deal with 
a law of acquisition or requisition of 
property by the State but was concerned 
with a law by which deprivation of pro- 
perty was brought about in other ways, 
which law, it held, had to satisfy Art- 
de 19 and the principle in Bhanji Munji’s 
case. 1955-1 SCR 777=(AIR 1955 SC 41) 
which could have saved that law before 
the amendment could not save it after 
the amendment. The observation in 
Elavalapparao Kochuni’s case that Bhanji 
Munii’s case, 1955-1 SCR 777= (AIR 
1955 SC 41) "no longer holds the field’ 
has, therefore, to be understood as mean- 
ing that it no longer governs a case 
of deprivation of property by means 
other than requisition and acquisition by 
the State. Kavalapparao Kochuni’s case, 
AIR 1960 SC 1080 was not concerned 
with a law of reqiusition or acquisition 
of property governed by Art 31(2), as it 
now stands, and did not decide that ques- 
tion”. 

24. In Sm. Kamala Bala v. State of 
West Bengal, AIR 1962 Cal 269 also it 
was held that Kochuni’s case was an au- 
thority for the proposition that Constitu- 
tion (Fourth Amendment) Act, 1955 of 
Art 31(1) did not exclude the operation 
of Art 19(1) (f) and (5) but was not an 
authority for the proposition that Article 
31(2) read with 31(2A) had not the effect 
of excluding Art 19(l)(f). It is &us, 
clear that whatever may be the position 
so far as the law coming under Art. 31(1) 
is concerned, with regard to a law falling 
within Art. 31(2) in view of the clear de^ 
cision of the Supreme Court in Sitabati 
Devi’s case, C. A No. 322 of 1961 (SC) 
it cannot be challenged on the ground 
that it violates Art 19(l)(f). 

25. For the above reasons we hold 
that it is not open to the petitioner to 
challenge the provisions of Section 12 of 
the Displaced Persons (Compensation and 
Rehabilitation Act) on the ground that it 
violates Art. 19 (1) (f) of the Constitution. 

26. It was further contended that 
there are instances both in Hyderabad 
and in various other States in India 
where the property of an evacuee was 
notified tmder S. 12 of the Act and 
compensation was paid in respect of such 
property. It was, therefore, argued that 
inasmudi as no compensation is being 
paid to the petitioner he is disciindna^ 
against and therefore the notification 
violates Art 14 of the Constitution. Thfe 
point was not raised in the Writ Peti- 
tion. Further no facts have been placed 
before us to show that compensation in 
similar circuinstances was paid to other 
evacuees whose properties were notified 
imder Section 12 of the Act. In the cir- 
cumstances in the absence of any such 
material it is not possible for us to con- 
sider the contention based upon Article 
14- It is open to the petitioner if he is 


So advised to challenge the notification 
on the ground that it violates Art 14 
. after placing all the necessary material 
before the Court 

27. The writ petition is, therefore; 
dismissed. 

28. We feel that this is an extremely 
hard case where the petitioner’s property 
has been notified and even though the Act 
provides for compensation being deter, 
mined, such compensation has not been 
determined and paid. The Union of 
India also has not provided any assist- 
ance^ to the rourt in the matter of provid- 
ing information as to the steps that have 
been taken or being taken in fixing the 
amount of compensation under Section 
13 of the Act. In those circumstances, 
we consider it a fit case where the peti- 
tioner should be given some time to sur- 
render po^esaon of the property. The 
petitioner is given four months time for 
surrendering possession of the property 
from today. 

29. For the reasons stated above the 
respondents will not be entitled to any 
costs in this writ petition, 

^VGW/D.V.C. Petition dismissed. 
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Adapa "Vittal, Plaintiff-Appellant v. 
Govula Ramakistiah and others, Defen- 
dants-Respondents. 

C. a C. Appeal No. 72 of 1961 D/- 14- 
7-1967, against decree of Chief Judge 
City Civil Coiut, Hyderabad at Secun- 
derabad. D/- 27-7-1961. 

(A) Civfi P. C. (1908), O. 21, E. 63 — 
Suit under — Scope of enquiry and re- 
lief. 

In suits under O. 21, R. 63, C. P. C. the 
question that has to be gone into is the 
question of title and also the possession 
of the plaintiff. If the plaintiff fails to 
prove his title and his possession to the 
suit property on the date of attachment, 
he cannot get any relief in a suit under 
O. 21, R. 63, C. P. C. except that the at- 
tachment was without jurisdiction or ab- 
solutely void. AIR 1927 Mad 450, Dist. 
AIR 1959 Andh Pra 178, Folk Case law 
Disa (Para 11) 

(B) Civfi P. a (1908), O. 21, R. 52; 0. 40, 
Rule 1 — Court appointing Receiver of 
rents and profits of immovable property 
— Order 21, R. 52 does not apply — • 
AIR 1933 Cal 417 and (1963) 67 Cal WN 
916, FoU.; AIR 1925 Mad 51, Dist. 

(Para 14) 

(C) Civil P, C. (1908), O. 21, R. 63; 
O. 21, B. 52; O. 39, R, 1 — Suit under 
O. 21, R. 63 for setting aside attachment 
and sale in execution — Attachment not 

JSjBUD2B5lm 


168 A. P 


A. Vittal V Bamakistiah (Vaidya J ) 


A.LB. 


resnltms in any injury to plaintiff — 
Sale being Toidable attachment not set 
BSide — Held on facts that there was no 
breach of iniunction order, so as to vitiate 
attachment. 

A, B C and D were brothers. C enter- 
ed into partnership with E, In suit O S 
23/44 filed by E against C for dissolu- 
tion of partnerships and rendition of ac- 
counts final decree was passed on 
8-10-1951 The decree was not against C 
^one but was against lomt family A 
ffled suit for pairtition on 11-7-1951 be- 
ing O S 8/1/51 F had obtained a valid 
decree against E and in execution of that 
decree had attached the decree in O S 
23/44 and put it m execution and attach- 
ed and sold certain houses. A filed ob- 
jection petition on 16-1 57 under O 21 
K 58 which was dismissed. A filed suit 
under O 21 R 63 for setting aside the 
order m his claim petition and for vaca- 
tion of the attachment order A alleged 
that as he was receiver on the date of 
attadiment of properties, properties were 
not liable to attachment except with 
leave of the court. A further alleged 
that the attachment was illegal as it was 
m contravention of an iniunctkin order 
against B restraining him from execut- 
ing decree In O S 23/44, There was 
no material to show that A had sustain- 
ed any injury because of the sale of the 
property 

Held (11 that the sale could not be set 
aside AIR 1958 SC 725 Expld. Case law 
Disc (Paras 15 17) 

(2) that there was no necessity of set- 

ting aside attachment of properties though 
in pnsspftfdon of Receiver without the 
leave of Ae Court The sale being 
voidable the court could always con- 
sider the circumstances of the case as 
to whether the sale should be set aside 
Case law Disc (Para 18) 

(3) That there was no breach of 
Ituunchon order so as to vitiate the 
attachment made m execution proceed- 
ings as there was no injunction ord®r 
against F Case law Disc. (Para 23) 

(4) That a sale hdd without making 

attachment of property or without duly 
complying with provisions of law was 
not void but voidable (Para 2a) 

Hence the attachment made was valid. 
Even assuming it was irregular as it did 
not re^t m any mjury or loss to A and 
as sale in sudi cases was voidable there 
was no reason to set aside attachment 

(Para 27) 
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Advocate General, for Appellant; M. 
Venkata Subbarao, for 1st Respondent; 
M. Suryanarayana Mmrthy, for 2nd Res- 
pondent; P. Ramachandra Reddy, for 4th 
Respondent. 

VAIDYA, J. ; This appeal arises out of 
a suit filed by the plaintiff as C. S. 18_of 
1960 in the Court of the Chief Judge, City 
Civil Court, Hyderabad against one Raina- 
krishtiah and Yellappa and the plain- 
tifi’s brother Adapa Narayan. 

2. The material allegations in the 
plaint are that the plaintiff, third defen- 
dant, Adapa Hanmaiah and Ramalingam 
are brothers and members of a Hindu 
joint family till 1938, when R amalin gam 
separated from the rest of the family. 
After the separation of Ramalingam, the 
f amil y continued to be joint till July 
1940 when there was a separation in 
mess between the brothers. The plain- 
tiff’s allegation is that thereafter separate 
khatas were opened in the names of the 
three brothers representing their branch 
of families and all the amounts paid or 
expended by them used to be debited 
in .their respective names. In 1942 the 
third defendant opened a shop in a part- 
nership with the 1st defendant imder the 
name and style of Adapa Narayan Bom- 
bay Palakol Cloth shop borrowing monies 
from the famfiy funds. The plaintiff and 
Ms brother Hanmaiah had also lent 
money to the said shop. The 1st defen- 
dant filed O. S. 23/44 in the District 
Court, Secunderabad _ for dissolution of 
partnersMp and rendition of accounts. 
The 1st defendant then alleged that the 
third defendant had entered into a part- 
nersMp as manager of the joint family, 
^e third defendant denied this allega- 
tion in his ■written statement. A preli- 
minary decree was passed on 19-4-1944 
against only the ti^ defendant and an 
arbitrator was appointed to give an award 
on 'the profits and on the basis of the 
a'ward made by the arbitrator, the court 
passed the final decree on 8-10-1951. 
The allegation of the plaintiff is that in 
■the arbitration proceedings, none of ■fee 
other members of fee family including 
the plaintiff was represented. The 
plaintiff had represented in O. S. 23/44 


till the preliminary decree stage in his 
capacity as General Power of Attorney 
agent of ■fee 1st defendant and not on 
b ehalf of fee family. During fee pro- 
gress of fee arbitra'tion proceedings, as 
differences arose between 'fee three 
brothers, fee plaintiff filed a suit for 
partition on 11-7-1951 being O. S. 8/1/51. 

The judgment in O. S. 8/1/51 discloses 
that the joint family had entered into a 
partnersMp ■with the 1st defendant. 
In execution of fee decree in O. S. 
23/44 fee _ 1st defendant had feed 
an application for attachment of pro- 
perties and fee plaintiH had feed a claim 
petition imder O. 21, Rule 58, C. P. C. 
As fee_ 1st defendant did not press his 
execution petition, the objection petition 
■was also closed as not pressed. The 
second defendant who had obtained a 
decree in O. S. 101/53 on the fee of fee 
then Subordinate Judge, Secunderabad, 
attached fee decree obt^ed by the 2nd 
defendant against fee ■third defendant and 
in his capacity of attaching creditor filed 
an execution petition and attached house 
Nos. 169 and 170 at Marredpalli, Secun- 
derabad, House Nos. 52, 54, 55 and 64 at 
Trimulgherry and House Nos. 71 to 76 at 
Mettu^da, Secimderabad for the reco- 
very of the sum due imder his decree. 
The plaintiff contended feat fee said at- 
tachment is illegal and xmauthorised and 
also filed an objection petition on 16-1-57 
under Order 21, Rule 58, C. P. C. wMch 
was dismissed. Aggrieved by that order, 
he has feed the present suit under Order 
21, R. 63, C. P. C. praying that the order 
dated 5th July 1960 in his claim petition 
be set aside and fee attachment order 
dated 13th July 1958 be vacated. In the 
alternative he claimed that the attach- 
ment in respect of 1/3 share of the plain- 
tiff be vacated. The order of the trial 
coxirt imder Order 21, R. 58, C. P. C. was 
imputed as erroneous and it was alleged 
feat it ■was liable to be set aside on the 
follo'wing grounds: 

(a) The decree in O. S. 23/44 vras 
against the third defendant alone and was 
not binding on the plaintiff and in any 
event the attachment to the extent of 
plaintiff’s 1/3 share in the attached pro- 
perties is improper; 

(b) the observation by the court that 
the plaintiff had admitted that the part- 
nersMp business is of the joint family 
venture, is erroneous; 

(c) the plaintiff on the date of the ap- 
plication imder O. 21, Rule 58, C. P. C. 
was in possession of ^ the properties as 
Receiver appointed by the court in O. S. 
8/1/51 by an order dated 10-8-57; 

(d) he ■was in actual possession of his 
1/3 share in the attached properties and 
therefore the order of attachment could 
not have been extended to his share; 



170 A. P IPts. 2-4] A. Tittal ▼ RamfiMsgah (Vddya J] A.LE, 


fe) the attachment effected In execo- 
tion was illeg^ as It was in contravention 
of an mjunction order Issued by the 3rd 
AddL Judge, Qty Civil Court, Seomdera- 
bad ag ainrt the 1st defendant on 14-10-58 
restraining hiVn from executing the decree 
In O & Na 23/44. 

(f) as the plaintiS was Receiver on the 
date of the properties attached, the pro- 
poses were therefore not liable to at- 
tachment except with the leave of the 
court which appointed bbn Receiver; 

tel out of the properties attached, house 
No. 169 MarredpalU, House Nos. S2 and 
53 Tnmulgherry were exclusively allott- 
ed to the plaintiff and therefore those 
houses were not attachable. 


The 1st defendant admitted that the 
plaintiff, third defendant Adapa Hanu- 
tnaiah and Ramallngam were all brothers; 
but he demed his knowledge of separation 
of Ramallngam from the joint farmly He 
averred that the defendants continued to 
be jomt till the filing of O S 8/51 and 
there was no separation of mess among 
the brothers till the date of the suit. He 
was not aware whether separate kha t is 
were opened in their names and that the 
amounts have been debited in their res- 
pective names. He categorically denied 
that the third defendant borrowed wney 
from the jomt family and entered Into e 
partnership with him In his petsot^ 
capaaty The averment was that me 
partnership was entered into by the third 
defendant as head and manager of the 
Hindu joint family and that this was done 
by him with the knowledge and consent 
of the piamtiff and the negotiations with 
the partnership were personally conduct- 
ed by all the brothers and the plaintiff 
was personally conducting the bus in ess of 
the sa id firm in partnership with Um. 


He also denied that the suit filed by 
•him as O S 23/44 was only against Adapa 
Naravan and the allegations in the plaint 
would show that It was against the Joint 
family and that fact was never demed ty 
the plaint! ff. The consent memo filed b^ 
fore the jireliminary decree was rigned 
by the plSntiff and also by the Advocate 
representing the plaintiffs family The 
plea therefore of the plaintiff that the 
joint farnily was not liable, was false and 
pure after thought. The Manager of the 
family was appointed Receiver and the 
plaintiff worked throudiout in his place. 
The 1st defendant after referring to the 
suit O S 8/1/51 averred that the plain- 
till and his brothers bad claimed 1/3 share 
from the partnership assets. He denied 
that the decree m O S 23/44 was passed 
against the third defendant alone and 
Tna!nta!n pd that It was against the Joint 
family conristlng of the plaintiff and his 
brothers and therefore bmdmg on all of 
them. He averred that the plaintiff was 
not In possession as Receiver and that he 


was not entitled to dalm 1/3 share as the 
decree is binding on him. As regards the 
reasons for setting aside the attachment, 
he stated that tho^ are false and iinteo- 
able. 

3 The defendant 2 supported defen- 
dant Na L He relied on the Judgment In 
O S 8/1/51 for showing that the family 
remained as Joint family till the filing (a 
the partition suit As far as he Is con- 
cern^ he has stated that he had obtained 
a decree valid against the Ist defendant 
and in execution of that decree, hu atta- 
ched the decree in O & 23/44 and put U 
In execution. The execution proceedings 
taken by him are binding on ^ the par- 
ties and the attachment Is legally valid As 
far as the allegations made in para 5 of 
the plaint, which gives the reasons for 
setting aside the attachment, the second 
defendant denied the satno and put the 
plaintiff to strict proof of those allega- 
tions. 

4. On these pleadings the trial cour) 
framed as many as 9 l^es. 

1. Was the decree In O S 23/44 on the 
de of the then Dlst. Judge, Secundera- 
bad against third def endan t alone in his 
individual capaaty? 

Z Were not the properties liable to at- 
tachment on the ground that the piain- 
tiff was a Receiver of the properties ai> 
tached? 

3 Was the plaintiff In actual possesstoa 
of his 1/3 share In the bouses attached in 
execution of the decre e in O S 23/447 

4. Was the attachment la E. P 20/53 
effected In violation of the Injunction 
order dated 14-10-58 issued by the 3rd 
AddL Judge. City Civil Court, Secundera- 
bad against the first defendant? 

the plaintiff estopped from deiy- 
llabOity under the decree in O S 

6 Is the suit barred by Ss. 11 and 
47 of the C. P C.? 

7 Is the court fee paid insuffldenti 

8. Is the suit within time? 

9 To what relief Is the plainHW entitl- 
ed to? 

On the first Issue the trial court held that 
the decree in O S. 23/44 was not obtain- 
ed by the 1st defendant against the third 
defendant alone in his Individual capaci- 
ty but was against the Joint family 
I^es 2 and 4 which i^e the question of 
the validity of attachment because of 
the appointanent of Receiver and the 
existence of an injunction order were 
not pressed by the learned counsel for 
the plaintiff in tte tiid court. Issue 3 
was deaded against the plaintiff it 
was held that the plaintiff was not In 
actual possession of bis 1/3 share in the 


5 Is 
(ng the 
^447 
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attached properties at the date of attach- 
ment. Under issue 5 the court hdd 
fliat the plaintiff was not estopped from 
denying liability under the decree in 
O. S. 23/44. Under issue 6 which dealt 
with the question as to whether the suit 
was barred by Ss. 11 and 47, C. P. C. 
and isue 8 which was with respect to 
whether the suit was within time, were 
not pressed by the learned counsel for 
the defendants. Under issue 7 the plain- 
K2 was directed to pay court-fee on the 
market value of the properties which was 
Es. 1,00,000. In the remit the suit was 
dismissed with costs. 


5. In this appeal by the plaintiff, the 
learned Advocate General has argued be- 
fore IIS only issues 2 and 4. He has filed 
an application for rafting those issues as 
additional grounds which was allowed as 
not opposed by the respondents. The 
finding of the trial com! is with respert 
to actual possession of the plaintiff of his 
1/3 share in the houses attached. No suf- 
ficient data has been brought to our 
notice to assail that finding. The first 
contention of the learned Advocate Gene- 
ral is that the plaintiff is entitled to file 
an application under 0. 21, R. 58, C. P. C. 
and a suit under Order 21, Rule 63 as 
eo nomine, as he was not a party to the 
decree. Eds further contention is that in 
Ex. A. 1 which Is the written statement 
filed by the third defendant in O. S. 23/44, 
he had clearly stated that the agreemmt 
having been come to between the plain- 
tiff (defendant 1) and defendant (defen- 
dant 3) they were the only parties and 
the nature of relationship and arrange 
ment between the defendant and his 
brothers and others is irrelevant for the 
purpose of the suit The pr el i m i na ry 
decree in that suit was passed on the 
basis of the agreement and there was no 
as to whether the third defen- 
dant represented the joint family and en- 
tered into the partnership as its mana- 
ger. The decree (Ex. A. 3) in O. S. 23/44 
also shows that it was only against the 
third defendant He further relied on 
Pichappa Chettiar v. Chokalingam Pillai, 
AIR 1934 PC 192 in which it has been 
held that even in cases where the manag- 
p'ng member of the joint family enters 
into a partnership with a stranger, the 
other members of the family do not ipso 
facto become partners of the business so 
as to clothe them with all the rights and 
obligations of a partner. 

, In such case the family as a unit do® 
not become a partn^. But only such 
of its members as in _fact entered into 
contractual relations with the strung^. 
Th 0 partnership will be governed by the 
Act In the alternative he argued that 
in case the plaintiff is contidered to be 
bound by the decree, he is entitled to 
raise an objection taken by him under 
S. 47, ap.a and Ms suit may be con- 


verted into an application under that 
section. He relied on P. Veerayya v. 
y, Veeraraghavayya, AIR 1961 Andh Pra 
298 wherein a Division Bench of tins TTigb 
Court had held that a suit brought under 
Order 21. R. 63, C. P. C. could be treated 
as a petition imder Section 47, C. P. C. at 
the stage of second appeal especially 
when an application had been made in 
the trial court within time for conversion 
of the suit into a petition under Section 
47, C. P. C. In the circumstances of the 
case, we do not find any necessity to 
enter into a discussion of thiR que^on. 
Si^ce it to say that the finding of the 
trial court that the decree in O. S. 23/44 
was not obtained against the thiid defen- 
dant in his individual capacity, has not 
be^ assailed before us. We are of the 
opinion that the plaintiff cannot succeed 
in the appeal; that being so, it is im- 
material as to whether Ms suit is con- 
sidered undCT O, 21, Rule 63, C. P. C. 
or the suit is conveitod into an applica- 
tion under Section 47, C. P, C. 

6. The learned Advocate General con- 
tended before us that xmder the provi- 
sions of Order 21, Rule 63, C.P. C. the 
validity of attachment can be centred 
and it is not necessary that the scope of 
a suit under Order 21, Rule 63, C. P, C. 
should be restricted to the question as 
to whether the plaintiff in the sMt was 
in possession in his own right or on be- 
half of somebody else other than the 
judgment-debtor on the date of attach- 
ment For this purpose it is necessary to 
consider the provisions of Order 21, Rule 
58, C. P. C. and the subsequent ndes. 
O. 21, R. 58, C. P. C. provides that a 
claim or an objection can be made to the 
attachment of any property on the ground 
that such property is not liable to such 
attachment and that when suA a claim 
or objection is preferred, the court shall 
proceed to investigate the claim or ob- 
jection. Rule 59 of Order 21, C. P. C., 
provides that the claimant or objector 
must adduce evidence to show that at the 
date of attachment, he had some interest 
£n or was possessed of the properties 
attached. Order 21, Rule 60, C. P, C, pro- 
vides: 

"Where upon the said Investigation the 
court is satisfied that for the reason stat- 
ed in the claim or objection such pro- 
perty was not, when attached, in the pos- 
session of the judgment debtor or of some 
person in trust for Mm, or in the occu- 
pancy of a tenant or other person paying 
rent to Mm, or that, being in possession 
of the judgment-debtor at such time it 
was so in his possession, not on his own 
account or as Ms own property, but on 
account of or in trust for some other 
person, or partly on Ms own account and 
partly on account of some other person, 
the coinrt .shall make an order releasing 
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the property wholly or to such extent 
as it fit, firom attachment 

This rule lays down that the property can 
be released from attachment only In 
cases where the person filing the c laim 
or objection proves that such property 
when attach^ was not m possession tf 
the judgment debtor or some persons m 
trust for or <>iaiming throu^ him or 
that being in the possession of the judg- 
ment debtor at such time it was so in his 
possession, not on his own account or as 
his own property but on account of or 
m trust for some other person. Further 
If the court is satisfied that the property, 
at the time when It was attached, was in 
possession ol the judgment debtor as 
his own property and not on account 
of any other person or was in possession 
of some other person in trust for him or 
rlatminp through him, the court shall 
disallow the ebiim under Order 21 rule 
61 C P O The question ol possession 
of the property at the date of attach- 
ment and its return Is the only materia 
question which the court boa to consider 
m considermg the application under 
Order 21 Buie 58 Civil P C. Orda- 21, 
Buie 63 C. P C provides that the pa^ 
against whom an order is made In a claim 
or objection petition, such party may ii^ 
Btltute a suit to establish the right which 
he to the property in dispute. 

7 The learned Advocate-General re- 
hed on Venkatapayya v Venkatachala 
pathi Bao AIR 1927 Mad 450 where 
Devadoss J has observed at page 455 
the daunant need not restrict him- 
self to prove only ^ claim but can also 
attack the vkhdity of the attachment 
proceedings, and when he filed a suit 
under O 21 B 63 he Is certainly in no 
way debarred by anything centred In 
the Civil P C from contesting the vali- 
dity of attachment. In other words when 
a^ng for a declaration that his proper^ 
IS not liable to attachment, he can also 
show that either what was done was not 
attachment or that there was an invalid 
attachment which could not afiect his 
right in any way* 

In this case the question that was raised 
was that the Court had no jurisdiction 
as the attachment was effected by the 
Ehstnet Munsifs Court alter the receipt 
of the order staying the execution. It 
was held that the attachment proceedings 
alter the stay order were absolutdy void 
and then there was no attachment at all 
but the formality of an attachment was 
gone through. Wule considermg the ap- 
plicability of O 21 B. 58 the learned 
Judge b^ considered a case where the 
validity of attachment was questioned aa 
the ground of jurisdiction. It is in this 
cont^ that it was observed that p suit 
under O 21 R. 63 avil P C. does not 
in any way debar the plaintiff frtnn con- 
testing the validity of attachment. 


8. This dedsion cannot be taken as an 
authority for the proposition that the 
validity of attachment can be questioned 
in each and every case in a suit under 
O 21 B. 63 Qvil PC. An L. P A. 
was preferred from the decision referr^ 
to above and was allowed. Vide Venka- 
tachalapathi v Venkatapayya, AIR 1932 
Mad 86 A Division Bench of the Madi^ 
High Court considered only the questions 
arising under Ss. 47 and 11 Civil P C. 
which had been answered m favour of 
the plaintiff by Devadoss, J Their Lord- 
ships did not at all consider the question 
of the scope of a suit under O 21 B. 63, 
Civil P C. They reached the conclusion 
that under Ss. 47 and 11 Civil P C. a 
purchaser of a property after attachment 
in execution proceeilngs is bound by the 
decision of the executing Court though 
not a party to it and that dedrion thai 
has become final cannot be set aside b^ 
that party That being so we feel thai 
the decision ol Devadoss, J bag to be 
confined to the paxticiilar facts of the 
case. 


The learned counsel appearing for the 
respondents has rehed on Venkatasubba 
Bao V G Vlgneswaradu, AIR 1928 Mad 
WO where a Division Bench of the 
Madras High Court was coa^enng a 
case where after the of tlj0 

plaintiff’s claim under O 21 B. 58 ClvJ 
P C. the defendant purchased end ob- 
tamed pessesaon of the property attach 
M end 8 suit under B. 63 was filed by 
the plaintiff for possession of the pro 
perty was barred under O 2. R. 2 Civil 
P C while considering the question, 
their lordships have referred to Phul- 
kumari v Ghansbyam Misra, (1908) 35 
Ind App 22 (PC) and have held that 
a suit under O 21 Rule 63, C. P a 
Is really a suit to set aside the order and 
U that right had accrued to a party long 
before dispossession, it is to see 

how a subsequent dispossession be 
held to be a part of his cause of action so 
as to attract the provisions of O 2. R. 2. 
CivQ Pa - 

9 The Calcutta High Court in Maham- 
mad Hashi m Ali Khan v Iffat Aia 
Hamidi Begum, AIR 1942 Cal 180 has ob- 
served that the Issue that can be raised 
in a suit instituted under the provisions 
of O 21 R. 63 CP a must in essence 
be ol the same nature as the issue in the 
claim case although the amtat of enquiiy 
of that issue would be more detailed in 
tte sut. In the execution proceedings 
the judgment debtor cannot ciuillenge the 
^radidity of the decree under execution on 
the ground of fraud and the claimant can 
onl y u rge that the property attached is 
his property and not of the judgment de- 
btor He cannot urge that the decree Is 
bad or even the execution is barred by 
ti m& The issue viz., whether the pro- 
perty at the date of tbe attaclunent was 
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Sie property of the judgment debtor or 
the claimant is the only issue in a suit 
under O. 21, E. 63, Civil P. C. is dear by 
the language of O. 21, E. 63, Civil P. C, 
Itsdf, for that rule speaks of a suit to 
establMi the right which he claims to 
the property in dispute relying on 
(1908) 35 Ind App 22 (PC). Their 

Lordships observed that a suit under 
O. 21, E, 63, Civil P. C. is in essence a re- 
view of the summary order passed by the 
executing court on the claim and is a 
mere continuation in a different form of 
the claim proceedings. 

10. A Division Bendi of this High 
Coimt in M. Venkata Subbamma v. G. 
Eaja Eathamma, AIE 1959 Andh Pra 178 
has held that in a suit under O. 21, R. 63, 
Civil P. C, in order to prove that the 
plaintiff has a right to the property in dis- 
pute and it is therefore not liable to at- 
tachment, the condderation of his title 
as well as possession will be relevant. The 
two questions cannot be separated one 
from the other. 


11. Thus it is dear that in suits under 
O. 21, E. 63, C. P. C. the question that 
has to be gone into is the question of 
title and also the possession of the plam- 
tiff. If the plaintiff fails to prove his 
title and his possesdon to the suit pro- 
perty on the date of attachment, he cm- 
not get any relief in a suit under O. 

R. 63, Civil P. C, except that the attach- 
ment was without jurisdiction or abso- 
lutdy void. 


12. Turning to the contention of the 
learned Advocate-General that as me 
plaintiff had been appointed as the He- 
ppi-p-PT* and as the attachment had been 
effected without the consent of the 
court appointing such Receiver, the at- 
tachment is voidable, it is n^Ksary to 
mention a few facts. The third defmdam 
was appointed Receiver on _ 14th Augud 
1951 for the pmrpose of filing siuts and 
for taking steps to execute decrees if 
any - The order further relates that me 
plaintiff was asdgned house 55 
mulgherry Bazar, garages in Thamulghe- 
rry. and one house dtuate at M^tu^d^ 
me rental of which amounted to Rs.^ 71 to 
realise mose rentals as interim it 

was admitted mat he was coUectmg 
Es. 37 by way of mortgage of Nirmm 
Ambarti Sidhanti house whim would 
^ve him a sum of Rs. 105 ^kich was 
roughly 1/3 of me rents according to me 
r admisdon of all the parties to the pac- 
tion suit This order shovra mat me 
houses which likely to feich 1/3 of me 
rental were allotted to t^ie 
branch, for maintena^e and the bdmce 
to me defendants. The third^ defmd^ 
was succeeded by klr. Ramanujam, Adv^ 

cate as Receiver y?ho i q JT 

ed bv the plaintiff on 10th June 1957. 
mnl wpokiting me plaintiff as me Re- 


cdver a direction was given that he 
should collect the rental "subject to me 
terms and conditions of me order dated 
14-8-1951”, This order of 10-6-57 was 
carried up in revidon to Ihe Egh Court 
and in C. E. P. 1899/57 this court passed 
ap. order on 9-4-1958 directing me plain- 
tiff to coUecit rents of all me joint family 
properties and depodt me same into court 
so mat me parties may draw meir res- 
pective shares for maintenance, 

13. The first question mat arises for 
condderation is whemer me property 
was in me custody of any court or public 
officer so as to attracrt me providons of 
O. 21, E. 52, C. P. C. The learned Advo- 
cate General relies on Thayumana Pillai 
V. Ramaswami Chettiar, 19 Mad LW 681= 
(AIR 1925 Mad 51) and contends that 
even though me Receiver was appointed 
only for the purposes of collecting pro- 
fits and rents, it should be deemed that 
me property was in the custody of the 
court. The property which was put to 
sale, was in me occupation of tenants 
and merefore no phydcal possesdon could 
have been given to me Receiver. The 
only manner in which me property 
could have been taken in possesdon by 
me Court appointing the Receiver, was 
to direct me Receiver to collect the pro- 
fits and rents from such property. 

In me case cited by me learned Advo- 
cate General, a Receiver had been ap- 
pointed only of me crops and not of the 
corpus of me property; but me learned 
Judges on me facts of me case reached 
me condudon that the Receiver was ap- 
pointed in that case for me property its^ 
mough me object of the appointment 
was only to collect me rents and pro- 
fits of the land. This case is not clearly 
applicable to the facts of me case imder 
condderation. In the instant case as me 
circumstances relating' to me appoint- 
ment of me Receiver show mat it was 
never me intention of me Court appoint- 
ing me Receiver to take the property in 
its custody. The question was whemer 
during me pendency of me partition 
suit, some arrangements should be made 
for mving relief to the parties by way of 
interim maintenance. It is in this con- 
text that me Receiver was appointed to 
collect the rents from aR the joint fami- 
ly properties. It cannot merefore be said 
that me court appointed me Eecdver to 
me property itself Further me import 
of me expresdon "custody of me Court” 
in O. 21, Rule 52, Civil P. C. has also 
to be conddered in this context, 

14. The learned counsel for me res- 
pondents relying on Pratapmal Eamesh- 
war V. ChunHal Johmri, AIR 1933 Cal 
417 says mat me said Rule is not intend- 
ed to apply to a case where me Court 
appointed a Receiver of me rents and 
profits of me immoveable properties, 
fhou^ in essence it may be said that me 
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court when it appoints the Receiver takes 
poss^on, of the property The above 
dted case was cimadeied In Shiva Sankar 
V Ajit Rxunar, (1963) 67 Cal WN 916 and it 
was held that where the court appoints 
a Receiver of the rents and profits of 
Immoveable property Order 21 Rule 52, 
Civil P C. does not apply We are In 
agreement with the view expressed by 
the Calcutta High Court. The question 
whether the court is in custody of the 
property, will have to be dedded on the 
facts and circumstances of eadi case. 

15 We now jiroceed to consider the 
legality of the attachment made by the 
Court ass uming that the property was in 
the custody of the Court and that O 21, 
R. 52, C. P C. is applicable. It la con- 
t^ded that it is well settled that the 
property m the hands of a Receiver Is 
exempt from ludioal process except of 
course to the extent permitted by the ap- 
pomting court. It is also contended that 
proceedii^ t£ken in respect of the pr» 
perty which Is In possession and manage- 
ment of the Receiver appointed by the 
Court under Order 40 Rule 1, Civil 
P C. without the leave of the court, are 
Illegal in the sense that the party Pro- 
ceeding against the property without the 
leave of tiie court concerned is liable to 
be committed for contempt of court. Be- 
)ian r.A for proposition is placed on 
Sanhalyalal v Dr D R. Banaji, AIR 
1958 SC 725 In a suit Instituted by the 
mortgagee of a plot situated in the Dist. 
of Yeotmal which was then situated in 
the Central Provinces and Berar to en- 
force the mortgage, a Receiver was ap- 
pomted by the Bombay High Court on 
Its original side in respect of the mort- 
gaged property 

The land and the building were valued 
by the court at about Rs. 70 000 The 
revenue payable in respect of a part of 
the mortgaged property which was a plot 
admeasuring 1 91 664 sq-feet at the rate 
of Rs. 129 per year remained In arrears 
for two years vm. Sd-S? and 37-38 The 
Sub-Divisional Officer of Yeotmal sold at 
auction the plot in question free from all 
encumbrances on 17th December 1937 
without Impleading or giving notice to 
the Reaver At that auction the appel- 
lant before the Supreme Court purchased 
the property for Rs. 270 only. The sale 
was confirmed In his favour on 26tb 
January 1938 but it appears that the 
then Receiver had sent R& 475 by cheque 
to the Sub-Divisional Officer conce rn ed 
ta full payment of the arrears of land 
revenue and thus to have the ^e set 
aride but It was received two days aftCT 
the confirmation of sale. The Recrtver 
bad made an apphcation on 19th Janu- 
ary 1938 to the Sub-Divirional Officer 
offenng to pay the arream: but it ap- 
pears that the attention of the Sul^Dirt- 
sio n al Officer was not di a v^ to the ap- 
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plication imtil after the conSnnatfon bl 
sale. The Receiver then applied for 
view of order confirming the aala 
wnd the Sub-Divisional Officer allowed 
the application and eet aside the sale. 

The said order was also upheld by fha 
higher authorities. The auction purrtia- 
ser moved in revision to the Hnandal 
Comimssioner who vacated the order set- 
ting aside the s^e. After that, the Re* 
ceiver having ultimately failed in having 
the sale of the valuable properties by the 
Revenue authorities set aside, instituted 
a suit out of which the said appeal arose. 
He prayed tor a declaration that the auo 
tion sale was void on a number of grounds' 
that no notice of demand had been seni 
to the Receiver; that the attachment and 
sale proclamation had not been effected 
according to law and thou^ the Revenue 
Authorities were aware of the appoint- 
ment of the Receiver, they did not Im- 

n { fTu. 


plead the Court Receiver, The suit was 
contested on the preliminary ground tiia1 
it was barred by the provisions ol 
SechOQS 157 and 192 of the Berar Land 
Revenue Code of 1928, whidx plea found 
favour both with the trial court awd the 
court of first apjieaL On second appeal 
to the High Court at Nagpur, a single 
Judge allowed the appeal, whldx wai 
epofiimed by a Division Bench of thal 
»urt It was contended before theli 
Lordships cf the Supreme Court that the 
sale without notice to the Receiver oi 
without Impleading him, was not void but 
only irregular and the suit was barred by 
the provisions of Sections 157 and 192 of 
toe Berar Land Revenue Code. Their 
Lordships have observed In para 7 
’So far as the Indian Courts are con- 
cerned, it is settled law that a sale held 
^toout makin g attachment of the pro- 
Wrty. or without duly complying yrfth 
the provisions of the law relatW to at- 
tachment of property, is not void but 
52 of Order 21 of 
the Code of Civil Procedure requires that 
where lie property is in the custody of 
or pubhc officer, attachment 
toall be made by a notice to such court 
or officer But the alienee of such a 
noface ^uld not render the sale void ab 
Initio, because the Jurisdiction of the 
court or the authority ordering the sale. 
ao« not depend upon the Issue of the 
noUw of attachment It Is also settled 
tow that proceedings taken In respect of 
a property which is in the possession 
ana management of a Receiver appointed 
by court tinder Order 40, Rule 1 of the 
Code of Civil Procedure, without the 
leave of that court, are Illegal In the 
s^e that the party proceeding against 
the property without the leave of the 
eoi^ concerned. Is liable to be committ- 
ed tor contempt of the court, and that the 
proceedings so held, do not affect the in- 
terest in the hflTirig of the Recover who 
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holds the property for the benefit of the 
party who, ultimately, inay be adjudged 
by Ihe coiirt to be entitled to the same.” 
Their Lordships further observed in 
para 8; 

"The general rule that property In • 
custodia legis through its duly_ appointed 
Receiver is exempt from judicial process 
except to the e3rtent that the leave of 
that court has been obtained, is based_ on 
a very sound reason of public policy, 
namely, that there should^ be no conflict 
of jurisdiction between different Courts, 

If a court has exercised its_ power to ap- 
point a Receiver of a certain property, it 
has done so with a view to preservmg 
the property for the be nefi t of the right- 
ful owner as judicially determined. If 
other courts or Tribunals of co-ordinate 
or exclusive jurisdiction were to penmt 
proceedings to go on independently of the 
Court which has placed the custody of 
the property in the hands of the Re- 
ceiver, there was a likelihood^ of _ confu- 
sion in the administration of justice ^d 
a possible conflict of jurisdiction. 
courts represent the majesty of law, and 
naturally therefore would not do anythu^ 
to weaken the rule of law, or to penmt 
any proceedings which may have the ef- 
fect of putting any party in jeopardy for 
contempt of court for taking recourse to 
unauthorised legal proceed^s. It is cm 
that very sound principle that the nite is 
based. Of course, if any court whi(i 
holding the property m cu^dia legis 
through a Receiver or otherwise is mov- 
ed to grant permission for ta k i n g legal 
proceedings in respect of that property 
the court ordinarily would ^•mt such 
permission if considerations of juroce re- 
ouire it Courts of justice therefore 
would not be a party to any interfereni^ 
with that soimd rule On the omer hand, 
all courts of justice would be only too m- 
xious to see that property c^dm 
legis is not subjected to uncontrolled at- 
tack, while at the same time prote^g 
the rights of all persons who may have 
rlnimf! to the property”. 

The Question that was then omsidered 
was whether the Berar La^ Revenue 
Code in any way affect^ 
rule of law. Havmg 
Sion that the general of 
so affected, their Lordships further ob- 
served: T. /I 

"If the leave of the Bombay High ^urt 
had been taken to ini^te proceedings 
under the Code, for the r^ation of 
<■ Government revenue, or if the Recmver 
had been served with fte i^otice of d^ 
mand, it would have been 
duty to pay up the arrears of land rev^ 
nue and to continue imying Gorcr^ent 
demands in respect of the 
charge in order to cons^e it 
nefit of the parties 

the Court in the mortgage suit If such a 


step had been taken, and if the Receiver, 
in spite of notice, had allowed the auc- 
tion-sale to be hdd for non-payment of 
Government demands, the sale would 
have been valid and subject only to such 
proceedings as are contemplated under 
Sections 155 and 156 of the Code. In 
that case, there would • have been 
no conflict of jurisdiction, and, there- 
fore no question of infringing the 
sound principle discussed above. 

But the absence of the leave of the 
court and of the necessary notice to the 
Receiver, makes aU tiie difference 
between a valid and an illegal sale.” 

A close reading of their Lordships’ pro- 
nouncement shows that the rule of law 
is intended so that, the interests in the 
hands of the Receiver who holds the pro- 
perty for the benefit of the party who 
may ultimately be adjudged by the Court 
to be entitled to the same, are not affect- 
ed. It has also been held that the sale in 
such cases is not valid but illegal From 
the facts of the case also it is evident that 
a valuable property was sold for the re- 
covery of a p^try amount of Rs. 270 
which the Receiver would have paid in 
case a notice had been given to him for 
the payment of the same. The circum- 
stance that weighed with the Supreme 
Court in setting aside the sale was that 
the interest of the mortgagee who was 
entitled to recover the mortgage money 
by sale of mortgaged property was affect- 
ed by tiie revenue sale especially when 
such sale was free from all encumbrances. 
If the interest of the mortgagee 
had not been affected, the sale would 
not have been set aside, because it w^ 
only voidable and not void ab initio. 
When considering the facts of the case 
before us, it cannot be said that by 
virtue of Ihe sale effected, the interest 
of the plaintiff in the property was in 
any mann er affected. 'The 2nd defendant 
was an attaching creditor of the decree 
obtained by the 1st defendant against 
the 3rd defendant It is -not disputed 
before us that the joint family consisting 
of the plaintiff and other brothers and 
the sons, were bound by that decree. 
In any event the joint family property 
was liable for the execution of the decree 
obtained by the 1st defendant against 
the 3rd defendant That being so, it is 
immaterial whether that decree was put 
in execution by the 1st defendant or 2nd 
defendant There is also no material be- 
fore us to show that the plaintiff has sus- 
tained any Injury because of the sale of 
the property. No doubt the suit is for 
setting aside the attachment of the prcn 
perty but the sale having been effected 
during the pendency of the proceedings, 
the plaintiff could have very well brou^t 
to the notice of this court as to the m- 
jttry that was caused to him by such sale. 
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We are therefore of the opinion that tn 
the drcuiDstances of the case, the sale 
cannot be set aside. 

16 Rehance was also placed by the 

learned Advocate-General on 19 Mad LW 
68l=fAIR 1925 Mad 51) Raiagopala Ven- 
kata Karasunha v Venkatalingam, 1944-1 
Mad U 129=(AIR 1944 Mad 372) and 

Veerappa C^ettiar v Mohamad Mjthe^i 
Mana PUlai, AIR 1963 Mad 33 A refer- 
Kice to 19 Mad LW 681=(AIR 1925 l.&d 
51) hag already been made. In 1944-1 
Mad U 129= (AIR 1944 Mad 372) the 
Madras High (^urt has h^d that sudi a 
sale is voidable and that the circum- 
stances will have to be considered to de- 
clare such sale as void and one such 
circumstance would be whether any Inlus- 
tice has been done. In one of the appeals 
that was considered in the ^d judg- 
ment being A A. O 484/42 their 
Lo^sfups remanded the case to the trial 
Court for consideration whether the sale 
should be set aside on the meats. 

17 A Division Bench of the Madras 
High Court in AIR 1963 Mad 33 observed 
at page 35 

•While we do not want to be tmd^ 
stood to lay down a proposition that the 
mere fact of failure to obtain leave wm 
m itself be a ground for setting aside 
such a sale we consider that the cn*es- 
tion of setting aade a sale will have to 
be decided on the particular facts and 
circumstances m each case 
In view of the particular facts and cir 
cumstances of the case the learned 
Judges thought it reasonable and just 
from the stand pomt of the parties to set 
aside the s^e on condition that an 
amount of Rs 600 with interest at 6% 
per annum be paid to the purchaser by 
the judgment debtor As already indi- 
cated there are no circumstances brought 
to our notice by reason of which we may 
say that any inlustice was caused to the 
plamtiif by the attachment and subse- 
quent sale of the property In this con- 
teirt it will be periment to note that this 
issue bemg issue 2 was not pressed by 
the learned counsel of the plamUff and 
therefore neither any evidence was led 
nor any toding was given by the trial 
court on the merits of the case Before 
us also the arcumstances and facts which 
would enable us to fmd as to whether any 
injustice or injury was caused to the 
plaintiff, were not brought to our notice. 

18 The learned counsel for the res- 
pondents has contended that even though 
no leave to proceed against the Recei- 
ver was granted by the court appointing 
the Receiver it can be implied In the 
circumstances of the case His contention 
is that as the court which attached the 
properties and the court appointing the 
Receiver being the same, ^ere was no 


necessity of a formal sanction. He has 
r^ed on Gian Chand v Gopl Chand, 
AIR 2923 Lah 593 and Somasimdaram 
Chettiar v Panmala Kandar, AIR 193S 
Mad 697 In both these cases in view 
of the peculiar circumstances eidstmg the 
High Courts came to the conclusicin that 
it could not be said that the court order- 
ing attachment was not aware of the ap- 
pointment of the Receiver and therefore 
the eanction to attach should be implied 
but the facts of this case do not justi^ 
any auch implication. Here the Receiver 
was appoint^ as far back as 1951 for the 
first time and the plaintiff was appointed 
Receiver m June 1957 It is not known 
whether the Presiding Judge who appoint- 
ed the Receiver was also the Judge vdio 
ordered attachment. Where the personnel 
of the court have changed dunng the 
penod these proceedings were pending it 
13 very difficult to presume that the court 
had known of the appomtinent of the Re- 
ceiver We are not prepated to draw any 
such presumption, and also that the leave 
to attach was imphed. 

The learned counsel then submits that 
the leave can be granted even ^ter the 
attachment has taken place because the 
attachment without leave is only an Irre- 
gulanty which can be cured He has re- 
bed on 1944-1 Mad U 129=(AIR 1944 
Mad 372) where it has been held that 
retrospective leave can be granted in the 
absence of any law restnctmg the dis- 
cretion of the court tn these matters The 
arcumstances existing in this case go to 
show that if an apphcalion had been 
made to the court appomting the Recel 
ver for leave to attach property there Is 
no reason why this application would not 
have been ordered by that couiti The 
respondents have made an application 
CX hL P 365/67 in this court for the grant 
of such leave The contention of the 
learned Advocate General is that such 
i^ve cannot be granted after the sale has 
been confirmed. He relies upon G F F 
Foulkes V Suppan Chettiar AIR 1945 
Mad 13 for this proposition. In that case 
a Division Bench of lie Madras High 
was considenng whether the sale 
held without the leave of the court ap- 
Ppmting Receiver is void or voidable and 
If it Ls voidable such irregularity can be 
cured by sanction granted prior to the 
confirmation of sale Havmg held that 
the sale was only voidable and that the 
leave had been obtained tefore the sale 
was anally confirmed, they go on to ob- 
serve: 

therefore that If the law Is 
t^t an illegality can be cured fay leave 
obtained during the pendency of the suit 
the same pnndple should rightly be ex- 
tmded to the case of a sale where, as m 
Uus case, the leave has been obtained be- 
fore the sale has finally been confirmed ’ 
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been permitted to continue in service after 
the age of 55 years after the appointing 
authority is satisfied that he is efiScient 
and physically fit for fiuiher Govern- 
ment service. The procedure to be fol- 
lowed by the appointing authorities be- 
fore tliey permit a Government servant to 
continue in service is outlined in the An- 
nexure. This procedure should be follow- 
ed even in case of those who were con- 
tinued in service in piursuance of Govern- 
ment orders communicated vide Memo 
No. AAP.217/62-A dated 18th February, 
1963. 

4. Notwithstanding anything contained 
in the foregoing paragraphs, the appoint- 
ing authority may require a Government 
servant to retire after he attains the age 
of 55 years on 3 (three) months’ notice 
TOthout assigning any reason. This will 
be in addition to the provisions already 
contained in Eiile 1 (2) of the Assam 
Ldberalised Pension Rules to retire an 
Officer who has completed 30 years’ qua- 
lifying service or 25 years’ qualifying 
service as the case may be. The Govern- 
ment servant may also after attaining 
the age of 55 years volimtarily retire 
after giving 3 months’ notice to the ap- 
pointing authority. 

5. The age of compulsory retirement of 
Grade IV staS who are at present entitl- 
ed to serve up to the age of 60 years in- 
cluding new entrants will continue up to 
60 years. 

6. As regards regularisation of the pe- 
riod of absence of those who retired on or 
after the 1st December, 1962 till the date 
of assuming duties, a separate communi- 
cation will follow. 

7. These provisions wiU have effect 
from 1st of December, 1962. 

8. Necessary amendments to the rele- 
vant rules will be issued in due course. 

Sd. A. N. KidwaL 
Chief Secretary to the 
Govt, of Assam.” 

7. It is firstly argued by the learned 
Advocate-Generhl that the memorandum 
being a mere executive instruction, it 
has no force of law and as such, it does 
not give a legal right to an employee. As 
such, no relief can be sought for_ by the 
petitioner by way of a vnit petition. 

8. It is true that the Supreme Court 
in the above case of I. N. Saksena held 
that the Madhya Pradesh, memorandum 
was a mere executive instruction. But 
at the same time, it also held that the 
memorandum amounted to a genmal 
order issued rmder F. R. 56. This being 
so, it must follow that there was statu- 
tory sanction behind the executive ins- 
truction which thus had the force of law. 
The learned Advocate-General argues 
that the Madhya Pradesh memorandum 
can be distinguished from the Assam 
memorandum on accoxmt of the fact that 
in the Assam memorandum two condi- 
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tions viz., efficiency and phyacal fitness 
are laid down as conditions for the ex- 
tension of the age of compulsory retire- 
ment. Hence, according to the learned 
Advocate-General, the Assam memoran- 
dum is not a general order and a parti- 
cular order wifi, be necessary if the age 
of retirement of any particular officer is 
to be extended up to 58 years. It is diffi- 
cult to follow the line of argument of the 
learned Advocate-General If the Gov^- 
emment wanted to extend the super- 
annuation age of a particiilar employee, it 
could have acted under F. R. 56 and is- 
sued an order in respect of that employee. 
It was not necessary to issue a memo- 
randum for such a pmpose. The memo- 
randum is certainly a general order to 
the effect that the age-limit for compul- 
sory retirement of all Government em- 
ployees who were efficient and physically 
fit was raised upto 58 years. This memo- 
randum being issued under F. E. 56 has' 
the force of law. 

9. The provisions in the memoran- 
dum vsdth which we are concerned in 
this case cannot be said to be discrimi- 
natory as they do not give naked discre- 
tion to the Government to pick up some- 
body at their sweet will and retire him 
at the age of 55 years. In the case of 
State of Mysore v. S. R. Jayaram, re- 
ported in AIR 1968 S.C 346, the validity 
of the last part of Rule 9 (2) of the 
Mysore Recruitment of Gazetted Proba- 
tioners Rules, 1959 was challenged. Th^ 
part of the said rule reserved to the Gov- 
ernment the right of appointing to any 
particular cadre any candidate whom it 
considered more suitable for such a cadre. 
The said Rule was silent on the question 
as to how the Government was to find 
out the suitability of a candidate for a 
particular cadre. There was nothing in 
the rule for testing the suitability of a 
candidate for any cadre. The Supreme 
Court held that this part of the rule gave 
the Government power to say at their 
sweet will that a candidate was more 
suitable for a particular cadre and to 
deprive him of the opportunity to join 
the cadre, for which’he indicated his pre- 
ference. So this part of the nde was 
held to be violative of Articles 14 and 16 
of the Constitution and was struck down. 
In the Assam memorandmn a procedure 
is laid down for testing the physical fit- 
ness and efficiency of an employee v?ho 
attains the age of 55 years. If he is 
found to be physically fit and efficient at 
this stage, his age of retirement must be 
58 years. No arbitrary discretion is given 
to the Government to refuse such exten- 
sion if an employee is certified to have 
passed the efficiency and physical fitness 
tests. If any provision in the memoran- 
dum was interpreted to give an xmquali- 
fied discretion to "pick and sack” that 
provision itself woiild be violative of 
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Articles 14 and 16 of the Constitution. 
But although a law may not be discnmi- 
natory itself, its application may be so 
and in that case the application of the 
law must be struci down. 

10 In the case of Union of India v 
P K. More, AIR 1962 SC 630 the appel- 
lant before the Supreme Court was an 
employee m a Telephone workshop under 
the Umon of Indii He was detained 
imder the ^mbay PubUc Secunty Mea- 
sures Act and while he was In detention, 
his service was terminated. After his 
release he made a representation for re- 
instatement. but this was reiected. There- 
upon the said employee filed a suit m 
the Bombay City Cii^ Court where he 
inter alia contended that the order ter- 
minating his service violated Artides 14 
and 16 of the Constitution as he had 
been arbitrarily picked up and sacked 
The trial Court dismissed the suit where- 
upon the employee appealed to the High 
Court. The High Court allowed the ap- 
peal and thereafter the Union of TnHta 
appealed to the Supreme Court. It was 
contended by the respondent that the 
order terminating his service violated the 
provisions of Articles 14 and 16 of the 
Constitution of India. Article 14 lays 
down that the State shall not deny to 
any person eauality before the law or 
the equal protection of the laws. Article 
16 lays down that there shall be equality 
of opportunity for all citizens m matters 
relating to employment or appointment 
to any ofBce under the State. 

IL The contention of the respondent 
was that ‘matters relating to employ- 
ment included 'matters concemmg ter- 
mination of employment It was argued 
that this Article provided that there could 
be no inequality of treatment in the ter- 
mination of service of any employee by 
the ^vemment. The Supreme Court 
^d not deade the correctness of this in- 
terpretation of the Article as it found 
that the discriminatory nature of the 
tenmnation of service was not establish- 
ed m the case. 

12. In the case before us there Is no 
doubt about the discriminatory nature of 
the action of the Government towards the 
petitioner The petitioner has pointed out 
that three professors of the college name- 
ly Sri Shlba Prasad Ghose, Professor and 
Head of the Department of Llathematics; 
Sn Hiranmay Bhattacharjee. pTofessorin 
B^gall and Sri Jatindra Mohan Bhat- 
tachariee Professor and Head of the De- 
partment of Bengali of the same coliege 
were allowed to continue in service 
yond the age of 55 years. The petitioner 
and a couple of others were arbitrarily 
picked up and sadeed. Thus persons 
smdlarly placed were differently treats 
and thereby the action of the Goven>- 
ment violated Article 14 of the Constlta- 
\ 


tion. The learned Advocate-General 
however relies on Article 310 of the 
Constitution of India and argues that all 
avil posts being held at the pleasure of 
the Government, the Government may 
pidc and dboose ally man for hostile 
treatment. Such a contention cannot be 
accepted. The exercise of the pleasure 
of the Government under Article 310 of 
the Constitution of India is made subject 
to other express provisions in the Consti- 
tution. Therefore, In exercise of Its 
pleasure, the Government cannot deprive 
a person of his fundamental rights. Mor**- 
over as I have said above, the memoran- 
dum has the force of law and Article 13 
of the Constitution of India lays down 
that the State shall not make any law 
which takes away or abuses any fun^- 
mental ngbt. 

13. It has been held by the Supreme 
Court m the case of L. C Golak Nath v 
State of Punjab reported in AIR 1967 
SC 1643 that the fimdamental rights 
cannot be amended even by the proce- 
dure laid down m the Constitution itself 
for amendment of the Constitution. In 
this case the following observation of the 
Supreme Court is apposite. 

To be able to abndge or take away 
the Fundamental Rights which give so 
many assurances and guarantees a fresh 
Constituent Assembly must be convoked. 
Without such action the protection of the 
Fundamental Rights znurt remain immu- 
table and any attempt to abndge or take 
tiiem away to any other way must be 
r«arded as revolutionary 

24. Obviously the Governor’s pleasure 
cannot abndge a Fimdamental Eight In 
the result the petition is allowed. The 
petitioner will be deemed to have conti- 
nued in the service of the Government 
In spite of Government Order No. 
£Cli.64/58/24 dated the 23rd December, 
1965 refu sin g to allow the petitioner to 
continue m service b^nd the age of 55 
years. It is directed that the petitioner 
ahaff 2?e ptrt back in service and he wiU 
continue there till he attains the age of 
58 years. The petition is allowed with 
costs. Hearing fee Is fixed at Rs. 200/- 

15 K, C, SHNp I agree. 

BNP/D V C. Petition allowed. 
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(A) Anns Act (1959), Secdon 17 (3) — 
Cancellation of licence — Licensing autho- 
rity need not give hearing before cancella- 
tion — Its mere subjective opinion about 
necessity of cancellation is srifficient — It 
does not act judicially — Approach to doc- 
trine ^ of judicial or quari-judicial acts — 
Principles stated — (Constitution of • India, 
Article 226) — AIR 1967 M>'s 238 and AIR 
1966 All 265, Dissented from. 

According to the provisions in Section 17 
of the new Arms Act of 1959, the licensmg 
authority may cancel a licence if it is “satis- 
fied” about the unfitness of a person or 
“deems” cancellation necessary for securing 
public peace or public safety. The unfit- 
ness of the licence-holder or the necessity 
of cancelling the licence for the security of 
the pubh'c peace or public safety need not 
actuffly exist. The satisfaction or opinion 
of the licensing authoritj' that the licence- 
holder is unfit or the necessity does exist, 
is sufficient to enable him to cancel the 
licence. Where the licensing authority is 
of the opinion that a person is unfit to hold 
the licence, it is his subjective opinion. In 
forming it the licensing authority does not 
act judicially. But as the consequence ‘ of 
such an opinion may be serious, an appeal 
is provided against the order of cancella- 
tion of a licence. In that view of the matter 
the licensing authority may not give a hear- 
ing before canceUing the h'cence. AIR 1967 
Mi'S 238 and AIR 1966 All 265, Dissented 
firom. (Paras 18, 19) 

With respect to the doctrine of judicial 
or quasi-jumdal acts, the settled approach 
is that when there are rivo contending 
parties, the deciding authority piima facie 
and, in the absence of anjihing in the 
statute to the contrary, has a duty to act 
judicially. MTien there are no two parties 
except the authority proposing to do the 
act and the subject opposing it the obliga- 
tion to decide judiciallv is still there if from 
fire statute as a whole and other circum- 
stances, which will naturally vary from case 
to case, the duty to make a judicial ap- 
proach may be inferred. \Vhen the licens- 
ing authority cancels a licence imder Sec- 
tion 17 (3) of the Anns Act (1959), there 
are no two parties. There is only the 
licensing authority and the person whoso 
licence is cancelled. Under the_ new Act 
the licensing authority need not give a hear- 
ing before the cancellation of the licence. 
AIR 1967 Mj^s 238 and AIR 1966 AH 265, 
Dissented from: AIR 1950 SC 222 and 
AIR 1959 SC 107 and AIR 1962 SC 1110, 
Relied on. (Para IS) 

(Distinction drawn between schemes of 
the old Arms Act of 1878 and the new Act 
of 1959). (Paras 4, 14, 16, 17) 

(B) Arms Act (1959), Sections 17 (3), 82 

—Confiscation of Arms — Licensing auth- 
ority cannot order confiscation^ or cancel- 
lation of licence — Confiscation «m bo 
ordered only by convicting court under Sec- 
tion 32. CPara 20) 


Cases Referred: Chronological Paras 

(1967) AIR 1967 Mys 238 (V 54) = 

1967 Cri LJ 1666, Naneppa v. 
DivTsional Commr., Bangalore Divi- 
sion 9 

(1966) AIR 1966 AH 265 (V 53) = 

1965 All LJ 994, Jai Narain Rai 
v. Dist. Magistrate, Azamgarh 10 

(1962) AIR 1962 SC 1110 (\’' 49) = 

ILR (1962) 2 All 661, Board of 
High Schools and Intermediate 
Education U. P. v. Ghanshyam Das 
Gupta 12, 16 


(1962) AIR 1962 Madh Pra 133 
(V 49) = 1962 Jab LJ 475, 

Ahmadnoor Roshan v. State of 
M. P. 8 

(1960) AIR 1960 Madh Pra 157 
(V 47) = 1960 Cri LJ 613, Moti 
Miyan v. Commr. Indore Division, 

Indore 5 

(1959) AIR 1959 SC 107 (V 46) = 

1959 SCJ 6, Radheshyam v. State 
of M. P. 19 

(1056) AIR 1956 Cal 96 (V 48) = 

56 Cal WN 373, Kshiroae Chandra 
Pal v. Dist Magistrate, Howrah 7 

(1954) AIR 1954 Cal 157 (V 41) = 

1954 Cri LJ 445, Haji Md. Valdl 
. V. Commr. of Poh'ce 6 

(1954) AIR 1954 Raj 264 (V 41) = 

ILR (1954) 4 Rm 170, Inhere 
Smgh v. State of Rajasthan 5 

(1950) AIR 1950 SC 222 (V 37) = 

1950 SCR 621, Province of Bombay 
V. Khushaldas 11 

(1942) 1942 AC 206 = 1941-3 AH 
ER 338, Liversidge v. Anderson 17 


f. Chowdhurj', P. C. -Katald and J. M. 
Choudhuri, for Petitioner; G. K. Talukdar, 
Sr. Govt. Advocate and T. N. Singh, for 
Opposite Parties. 

DUTTA, C. J.: This petition is directed 
against the order of the Deputy Commis- 
sioner, Nowgong dated 5-8-65 bv which the 
licence of the petitioner for holding a gun 
was canceUed and also against the ofler 
of the Commissioner of the Plains Division, 
Assam dated the ISth August, 1966 con- 
firming the same. 

The petitioner’s case is that he is a citizen 
of India and a weU-to-do person. He own- 
ed and possessed one S. D. B. L. gun be- 
ing gnn No. 58093 under Arms Licence 
No. 168 of Rupahihat Police Station granted 
to him for the last 12 or 13 years. On 
9-1-65 the petitioner deposited his gun with 
M/s. MeghamaH and Sons, Arms Repairer, 
Nowgong for colouring and pohshing the 
same. He was granted a receipt by the 
said firm. The petitioner was served with 
a notice dated 12-8-65 by the Assistant 
Commissioner, in charge of Arms (Respon- 
dent No. 3), Nowgong whereby he was in- 
formed that his aforesaid gun h'cence had 
been canceUed and his gun confiscated to 
the State forthwith as per_^Deputy Com- 
missioner’s order dated 5-8-65. 
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Thereafter the pebhoner went to th« 
office of the Deputy Comnusnoner, 

^ 30(1 obtainal a copy of the 

5^5 passed by the D^ty Com 
missioner (regiondent No 2) It app^ed 
from the said order that the Deputy Com- 
missioner received a pobce report and con 
eluded on it that the pehboner wm a man 
of desperate character and considered himun 
fit to hold the gun licence The pebbon« 
svas not informed about the contend of the 

E ohee report or the grounds on s\luch the 
cence was cancelled. The pebhoner pre- 
ferred an appeal under Seebon 18 (1) o! 
the Anns Act 1959 (hereinafter ,calM the 
new Act) against the order of flie Deputy 
Commissioner before the Commissioner of 
Plains Division, Assam, Gauhab (fcspca 


m his possession or carrymg any arms i 
ammumbon, or is of unsound mind, or u 
for any reason ’rnfit for a licence under 
this Act, or 

(b) if the Iicensmg autbonty deems it 
necessary for the secunty of the public 
peace or for public safety to suspend or 
revoke the licence, or 

(c) if the hcence was obtamed by the 
suppression of material informabon or ra 
the basis of wrong informabon provided by 
the holder of the hcence or any other per- 
son on his behalf at the tune of applying 
for ft, or 

(d) if any of the condihons of the hcence 
has been contravened, or 

(e) if the holder of the hcence has failed 
to comply with a notice under sub-sec (1) 




from which it appeared tiiat the Depu^ 
Commissioner con^ered the fact that the 
pebboner was involved m a murder case 
at the bme of eancellabon of the gun 
hcence and concluded from dus fact tmt 
the pebboner was a man of desperate cha 
lacter 

Regarding the murder case, .fbe peti- 
boner submits that on the Omw 


from the Deputy Commissioner (4) The Lcensing authontv n 
. . <1 a nn fh« annlieal 


^ also re- 
voke a hcence on the applicabon of the 
holder thereof 

(5) ^Vhere the licensing authonty makes 
an order varymg a hcence under sub-seo* 
bon (1) or an order suspending or revok- 
ing a hcence under sub-seebon (3), it shall 
record m wnhng the reasons therefor and 
fumish to the holder of the hcence on 
demand a brief statement of the same un- 
less m any case the heensmg authonty la 


in-charge of the Rupahihat Po^e ftobM ©piaioa that it not be m the 

registered a case on^an iniorm^o n iw gw int e rest to * * - - - • •• 


"appear^ 

said informabon that on 11-1-^ at 2-30 
A M one Faaal Ah bemg with one 

smgle bairel gim and aoother N,za 
fc? othas armed with d^i and daSSen 
biole mto the borne oi burned ^ and 
Fazal firrf a S'“i Kumed Ah c am 

ing his death The pohee dunng mvesb 
gabon arrested the pebboner But on com- 
pletion of invesbgabon, the fcv«bgalmg 
Officer made a prayer for the discharge ol 
the pehboner and a feiv others, whereupon 
the Addihonal District Magistrate Nowgong 
discharged them. The charg^sWt wm 
submitted against Fazal Ah and Nazer Ah 
only The Commi^ioner^ of ^ Plains Diyt 


furnish such statement" 

. The above seebon is based on 
bon 18 of Act of 1878 (hereinafter call- 
ed the old Act) winch was replaced by the 
new Act That Seebon 18 is reproduced 
below — 

"18 Cancelling and suspension of hcence 
— Azw hcence may be cancelled or suspend- 
ed^a) by the officer by whom the same was 
granted, or by any authonty to which he 
may be subordinate, or by any Ma^trate 
of a district or Commissioner of Police m 
a presidency town, within the local limits 
of whose junsdicbon die holder of sneb 
licence may be when, for reasons to be 
recorded in wnbng, such officer, authonty. 


S, Assam, respondent No 1. rejected the Magi^te or Com^ipnCT de^ it nec^ 
anukl nrefeiT^ by the pebboner after sary for the secunty of the pubhc peace to 
he^g the arguments of his lawyer suspend such hcrace, or 

2 W ody qnertmn tliat 15 mwed in . 0 >) ^ , 1 “'*?= ” Maiiwteite, betora 

Ibi case before ra is whether the heensmg 'J"" ••>'> 

SiSS while cancelling n hcence under ^ f Jte Act, or agumt 

Sm 17 (3) oi the ifew Act nmst net ^es made imder this Act. and the 
jSeSlly The gnevanee of the petitioner Contnil Gpve^ent may, by a nohheahon 


is that he was not given a hearmg by the 
Deputy Commissioner before canccUmg the 
hcOTce The relevant porbons of S 17 (3) 
of the new Act read as follows • 


“17 (1) 

b 


(s] The heensmg authonty may, 
by order in wnbng suspend a licence for 
such penod as it thinks fit or revoke a 
licence — , „ _ 

(a) if the heensmg authonty is sabsned 
that the holder of the hcence is prohib^ed 
by this Act or by ary other law for flio 


bme bemg in force, i 


in the official Gazette cancel or suspend 
all or any hcences throughout India or any 
part thereof" 

4. It win appear that Seebon 17 of the 
new Act is more eshausbve than Seebon 18 
of the old Act. The order of eancellabon 
of the hcence must be passed by the been 
cmg authonty m wnbng It is also re- 
quL^ of the said authonty to record the 
reasons and to give a copy of the order to 
the licence-holder on demand unless it is 
against public mterest It appears that m 
the present case the Deputy Commissioner 


acquumg, having read the police report and f^me* to the con- 
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elusion that the petitioner was a mp of 
desperate character. Hence 
port was a part of the order of the Deputy 
Commissioner. Had the petitioner demand- 
ed, he would have been also entitled^ to get 
a copy of the poHce report on whiA the 
• Deputy Commissioner s order w^ based. 
As no such demand was , *®. 

ance of the petitioner that he did n^ get a 
copy of the police report has no substance. 

5. Now coming to the main questim 
whether the licensing au&onty h^ to act 
iudicially in the matter of canceUation ot a 

Cnce/l find that there has beeyome 

difEerence of opimon between ^^mnt 
High Courts. In Moti Miyan v. ^on^- 
sioner Indore Division, Indore, AIR I960 
Madh Pra 157, it ^vas held that the decision 
of the competent authority mder Section 17 
of the Act was purely admm^ative. It 
was further held that the requirement for 
recording of reasons is m no way “^a^® 
the order being quasi 
Singh V. State of Ra]astham 
264- Section 18 of the old Act ^vas cra- 
sidaed and it \vas held that when an ai^^ 
rit\' exercising administrative powers under 
a^siatatracted widiin the four com^ of 
the statute and did not exceed or abuse its 
powim no question of the prmcuple of 
Ltural’ justice arose. It was held 
the District Magistrate acted 
powers conferred on Inm by Seebon 1 
the old Act and comphed vath 
rfons of the statute, the fact that he 
S^y notice to the applicant before c^- 
wUing tte licence would not mvahdate the 

ordciT t 

- n * Tti Haii Md. Valdl v. Comim. of 
Police AIR 1954 Cal 157, the C^cutla 
Hi eh ’court laid do^vn o^y the folio wmg 
th^ as essential for ni^g 

Section 18 of the old Act. (D 
licensing authority must have re^ons for 
which R deemed it necessary for the se^ 
rity of the pubhe peace to cancel or su^rad 
lirence (21 The person cancelhng the 
hoSce S l^elf record reasons m 

writing. (3) The order on the face of it 
shoula show that it ivas necessary for fte 
iSty of the public peace to cancel the 

^'^7?'^°ln Kshirode Chanife_^Pal v. ^kWet 
Magistrate Hovnah, AIR 19o6 Cal s 
was held that an order of canceUation under 
Son IS of the old Act need not be on 
notice to the holder of the hcence. 

S In Ahmadnoor Roshan v. State of 
M P AIR 1962 Madh Pra 183, it was held 
akt^ o^er cancelling a licence _un^ 
qpctioTlS of the old Act vas an administra- 
Ive order and such an order could not be 
assailed on the ground that the heensM had 

not blerheard^y the licei^g auth9nty. 

9 On the other hand, m Nanep^ v. 
Dirisional Commissioner,- .P^ngalOTe Dm- 
cinn AHl 1967 Mys 238, it was held mat 
notai^^S thS being nothing m Seo 


tion 17 of the new Act which enjoins the 
Incensing Authority to afford the holder of 
a licence an opportunity to show cause why 
the licence shomd not be revoked, it is the 
duty of that authority to make the opportu- 
nity available to him. It may be noted that 
the Court did not give any reasons for hold- 
ing this view. 

10. In Jai Narain Rai v. District Magis- 
trate, Azamgarh, AIR 1966 AU 265, Sec- 
tion 18 of the old Act was considered. It 
was held that the finding that it was neces- 
sary for the security of the public peace to 
cancel the licence involved loss of me right 
to hold or possess the fire-arms and mighti 
therefore, be treated as a quasi-judicial find- 
ing. 

11. The doctrine of judicial or quasi- 
judicial approach has been explained by 
the Supreme Court in various cases. In the 
Province of Bombay v. Khushaldas, 1950 
SCR 621 = (AIR 1950 SC 222) the majo- 
rity held the view that the duty to act judi- 
ciaUy must be laid down in the law itself. 
But Das, J. (as he then was) took a wider 
view and distinguished between tivo classes 
of cases, viz. — 

(i) if a statute empowers an authority, 
not being a Court in the ordinary sense, to 
decide disputes arising out of a claim made 
by one party under tiie statute which claim 
is opposed by another party and to deter- 
mine the respective ri^ts of the contest- 
ing parties who are opposed to each_ other 
there is a lis and prima facie, and in the 
absence of anything in the statute to the 
contrary it is the duty of the authority to 
act judiciidly and the decision of the autho- 
'rity is a quasi-judicial act; and 

(ii) if a statutory authority has power to 
do any act which will prejudicially affect 
the subject, then although there are not 
two parties apart from the authority and 
the contest is between the authority propos- 
ing to do the act and the subject opposing 
it the final determination of the authority 
wfil yet be a quasi-judicial act provided the 
authority is required by the statute to act 
judicially. 

In other words, while the presence of 
two parties besides the deciding authority 
will prima facie and in the absence of any 
other foctor impose upon the authority the 
duty to act judicially, the absence of two 
such parties is not decisive in tah’ng the act 
of the authority out of the categor>' of 
quasi-judicial act if the authority is never- 
Uieless required by the statute to act judi- 
cially. 

12. This view was reiterated by D<w, 
C. J. (as he then became) speahhg for the 
majority in Radheshvara v. State of M. ?•, 
AIR 1959 SC 107. 'Delivering the minori^ 
iud'unent in the said case K. Subba Rao, J. 
(as he then was) held a still wider view that 
the duty to act judicially might not be cx- 
pressly conferred but mi^t be 
&m the provisions of the Statute. In Board 
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of Ri^ Schools aud Intermediate Educa- 
bon U P V Ghanashyam Das Gupta, AIR 
1962 SC 1110, the Supreme Court adopted 
this view and observed as follows — 

“Now it may be menboned that the 
statute is not likely to provide in so many 
-words that the authonty passing the order 
is required to act judicially, that can only 
be imerr^ from the express provisions of 
the statute in the first instance in each ease 
and no one circumstance alone will be 
tenmnahve of the quesbon whether the 
authonty set up by the statute has the duly 
to act judicially or not The inference whe- 
ther the authonty acting under a statute 
where it is silent has flie duty to act fudi- 
caally will depend on the express provisions 
of the statute read along with the nature of 
the nghts affected, the manner of the dis- 
posal provided, the oyecbve cnterion if any 
to be adopted, the effect of the decision on 
the person affected and odier Indiaa afford- 
ed by the statute A duly to act Judicially 
may arise m widely different orcumstaaces 
which it siill be impossible and indeed in- 
advisable to attempt to define eihausbve- 

ly” 

IS. From the above decisions the doo- 
tn*# of judicial or quasi-Judidal approach 
may be said to have been settled by the 
Supreme Court as foDows — 

1 \Vhen there are two contendmg par* 
bee the decidiac authonty pruna facie and, 
la the absence or anything in the 

the contrary, has a duty to act judiciafly 

2 When there are no two parties exceirt 
the authonty proposmg to do the act and 
the subject opposmg it, the obhahon to 
decide judiciaUy is sbll there ir from the 
statute as a whole and other circu m sta n ces, 
which will riaturally vary from case Ip case, 
the duty to make a Judicial approach may 
be inferred ^Vhen die Lcensmg auttonty 
cancels a hcence under Secbon 17 (3) of 
the new Act, there are no two parbes 
There is only the Lcensmg authonty and 
the person whose licence is cancelled. 

14. 1 may now examine the scheme of 
the new Acb Restncbons on die posses- 
sion of arms have been there since the 
advent of Bnbsh Rule in India. The Indian 
Arms Act of 1878 which I have called the 
old Act, was a consohdaboa of the laws 
which bad bem previously in foroo and 
which governed me possession, sale and 
import etc. of aims The object of the Anns 
Act was to secure the public seeunty and 
mamtenance of public seeunty and pubLc 
order. After faidependence the Government 
decided to follow a more liberal policy in 
the admioistrabon of the Anns Act and 
hence the Act of 1959 (called the new Act) 
replaced the old Act enacted over eighty 
years ago. In die new Act the licensing 
provisions were liberalised but the overall 
necessity of pubhc seeunty and mamteo- 
ence of pubhc order was kept in view. Sec- 
tion 14 (1) (b) (3) of the Act e mp o w ers 


the bcensing authon^ to refuse to grant a 
licence to a person ix the licensing authonty 
ba« reason to believe such person “to be for 
any reason unfit for a licence under the Act“. 
Tlus discrebon is controlled m two ways 
VIZ (a) the Lcensmg authonty has to record 
m wnbng the reasons for refusal (vide Sec- 
tion 14 (3)), (b) an appeal lies against the 
order of remsm (vide Rule 53 of the Aims 
Rules 1962) Under Proviso (u) to Rule 51 
the hcensmg authonty may require the per- 
sonal attendance of the applicant. 


15. From the above provisions it is| 
dear diat the hcensmg authonty need no6 
give a heanng before refusmg the grant ofl 
a licence It may require the personal pre-l 
sence of the applicant if it so desires 

16. Under Section 17 (3) of the new 

Act the hcensmg authonty cancel a 
licence Under sub-section (5) of the said 
secbon, it must record in wnbng the reasons 
therefor. Under Secbon 18 an appeal lies 
against the order of cancellaboo. It is 
significant that there was no provision for 
appeal against an order of cancellabon of 
licence under the old Act. This new pro- 
vision « a safe-guard against any arbitrary 
exercise of discrebon in the matter of caa- 
cetlabon of a licence by hcensmg autho 
nty It m^ be noted that in the case of 
AIR 1962 1110 (supr^ the Court 

served that the decisiop of the Examination 
Committee which cancelled the examioabon 
results of certain studenb, might have fer- 
reachmg consequence in an extreme case 
and blast the career of a young student It 
may, hosvever, be pomted out that the Re- 
l^bons under which the Committee act- 
ed, did not provide for any app^ and con« 
sequently the decisions of the Committee 
even m matters of serious consequence 
would have been final. Hence, in such or- 
cumstances, it was only fair thnf the Com- 
outteo gave an opportunity to the students 
coocemed to defend themselves 

17. Under clause (a) of Secbon 17 of 
the new Art the hcensmg authonty may 
cancel a licence if it is satisfied that the 
person holding the licence is for “any reason 

for a hcence”. Again under clause (b) 
of the said secbon the Lcensmg authonty 
may cancel a Lcenco if It "deems it neces- 
rary fm the seeunty of the public peace or 
for pubhc safely’ The satisfaction or opi- 
niOT of the hcensmg authonty to be fonned 
be naluraDy Ms subjecbve opmion. 
The proton does not lay down an objeo- 
hve condihra precedent. The distinction 
between rubjecbve opinion and objeebve 
opimon is illustrated by Lord Atbn in 
Liverxidges case (1942) AC 208, as follows 

*Tf it is a condition to the exercise of 
powers by A that X has a n^t of way or 
Y has a broken ankle, the authonty is 
charged with determining these fl irt s and it 
must ascertain judicially whether the 
fulfihed or not If on the 


dibons are 

band, the condifaon 


con- 

If on the other 
is that the anthonty 
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Silchar Electric Sxqjply’ Ltd. ^ 

thinks or is of opinion that X has a right of 
way or Y has a broken ankle, the condition 
is a purely subjective condition and the act 
cannot be a juaicial act, as the existence of 
the condition is incapable of being deter- 
mined by a third parly by application of 
any rule of law or procedure.” 

18. According to the provisions in Sec- 
tion 17, mentioned above, the licensing 
authority may cancel a licence if it is “satis- 
fied” about the unfitness of a person or 
“deems” cancellation necessary for securing 
public peace or public safety. Here the un- 
fitness of the licence-holder or the necessity 
of cancelling the licence for the security of 
the public peace or public safety need not 
actumly exist. The satisfaction or opinion 
of the licensing authority that the licence- 
holder is m^t or the necessity does exist, is 
sufficient to enable him to cancel the licence. 
The licensing authority' in the case before 
us is of the opinion that the petitioner is 
unfit to hold the h'cence. This is his su!^ 
iective opinion. It is not shown that this 
opinion is mala fide or capricious. In form- 
ing it the licensing authority does not act 
judicially. But as the consequence of such 
an opinion may be serious, an appeal ^ is 
provided against the order of cancellation 
of a licence. 

19. In the above view of the mattCT, 
the contention that the licensing authority 
must give a hearing before cancelling the 
licence has no substance. The petition is 
dismissed, but we make no order as to 
cost. 

20. Beading the order confiscating 
the gun, Uiere is no provision in the Arms 
Act for such confiscation on the cancella- 
tion of a licence. Confiscation can be 
ordered only by a convicting Court under 
Section 82 of the Arms Act. 

21. The Government Advocate, how- 
ever, has given us an assurance that the 
gun will be sold at a reasonable price to a 
person holding a licence and the sale pro- 
ceeds will be paid to the petitioner. 

22. P. K. GOSWAMI J. ; I agree. 

23. K, C. SEN J. ; I agree. 

HGP/D.V.C. ■ Order accordingly. 


AIR 1969 ASSAM AND NAGALAND -55 
(V 56 C 13) 

P. K. GOSWAMI AND M. C. PATHAK, JJ. 

Silchar Electric Supply Ltd., Petitioner 
v. Secretar)' to the Govt, of Assam, Power 
(Electricity^ • Mines and Minerals Dept., 
Shillong and others. Respondents. 

Civil Rule No. 71 of 1988, D/- 20-9-1968. 
- (A) Electricity Act (1910), S. 4 — R^ 
vocation or amendment of license — Left 
to subjective satisfaction of State Govern- 
ment — Action is adnu nistrative and not 
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judicial or quasi-judicial — Grounds of re- 
vocation of license under S. 4 (1) (a) cannot 
be reviewed by Court — (Constitution of 
India, .Art. 226). 

The language and the scheme of S. 4, 
Enectricity Act make it clear that the legis- 
lature has deliberately left the matter of re- 
vocation and amendment of license to ffie 
subjective satisfaction of the State Govern- 
ment. The mounds on which the license 
may be revoked are laid down in sub-sec- 
tion (1). But the authority to form the opi- 
nion is the State Government, ^^en the 
State Government forms an opinion under 
Section 4 (1) of the Act, there is no judicial 
rocess involved and the order must be 
eld to be administrative and not quasi- 
judicial. When the le^lature has left it to 
the authority concerned to form an opinion 
on certain matters, the grounds for the for- 
mation of the <minion, or the correctness of 
the opinion so formed by the authority con- 
cerned, do not fall for consideration for re- 
view at the hands of the Courts so long as 
the authority has acted honestly and there 
were materials available before it, on the 
basis of which such an opinion could be 
formed. The mere circumstance that there 
is a provision hke sub-section (3) introduced 
into S. 4 of the Act, does not, in any manner 
alter the position. AIR 1965 Ker 253, 
FoU. 1891 AG 666, Eel. on. Case law 
Ref. to. (Paras 11, 14) 

(B) EleeWeity Act (1910), S, 4 (1) and 
(8) — Notice to show cause why peti- 
tioner’s license should not be revoked — 
Cause .shown by petitioner containing suffi- 
cient material on which Government could 
form its opinion to revoke license — Order 
of cancellation of license under S, 4 (1) 
passed without giving personal hearing or 
lime to produce documents in support of 
objections — There is sufficient compH.mce 
with S. 4 (3) — No violation of principles 
of natural justice — (Constitntion of India, 
Art. 226), ^ara 16) 

Cases Referred; Chronological Paras 
(1965) AIR 1965 Ker 253 (V 52) = 

ILR (1965) 1 Ker 578, Narayanan 
Sankaran Mooss v. State of Kerala 

10 , 11 

(1964) AIR 1964 SC 1536 (V 51) = 

(1964) 7 SCR 103, Mitho Shahani 
v. Union of India 10 

(1962) AIR 1962 SC 1110 (V 49) = 

ILR (1962) 2 All 661, Board of 
High School and Intermediate Edu- 
cation U. P. Allahabad v. Ghan- 

sham Das Gupta ’ 10 

(1962) AIR 1962 SC 1217 (V 49) = 

ILR (1963) 1 All 1, Board of Be- 
venue U. p. ADahabad v. Vidyawati 10 
(1961) AIR 1961 SC 1381 {V 48) = 

(1962) 1 SCR 422, Swadeshi Cotton 
Sfills Co. Ltd. V. State Industrial 
Tribunal U. P. ' 10 

(1960) AIR 1960 SC 468 (V 47) = 

(1960) 2 SCR 609, Mineral Develop- 
ment Ltd. V. State of Bihar 10 
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(1960) AIR 1960 SC 600 (V 47) = 

1960-2 SCR 775. Shivu Nathubhai 

V Union of India 10 

(1959) AIR 1959 SC 107 (V 46) = 

1959 SCR 1440, Radheshyam Khare 

V State of Madhya Pradesh 11 

(1950) AIR 1950 SC 222 (V 37) = 

1950 SCR 621, Province of Bombay 

V Khushald^ S Advani 11 

(1949) AIR 1949 PC 136 (V 36) = 

76 Ind App 57, Hubh Electnaly 
Co Ltd. V Province of Bombay 10 

(1891) 1891 AC 666 = 61 LJQB 62, 
AUcroft V Lord Bishop of London 
Lichton 10, 14 

S 1C Chose J P Bhattacharjee and S N. 
Medhi. for Petitioner B C Bania, Advo- 
cate General, G K Talutdar Sr Govt Ad- 
\tx»te for Respondents 

P\T&AK, J J By this wnt pebbon under 
Arbcle 226 of the Consbhihon of India, the 


(6) failed habitually to report the failure 
of supply 

Ana whereas the prolonged defaults of 
the licensee in complymg with the barest 
needs of the Silchar town indicate that the 
licensee Is not able financially or otherwise, 
fully and efficiently to discharge the dubes 
and ohLgabons miposed on him by his 
license 

T S GiU, 

Secy to the Govt of Assam, 

Power (Electricity) 

Mines and Minerals Department” 

In ptusuance of the above order, another 
order under Secbon 5 (1) of the Indian 
Electncity Act, 1910, hereinafter called 
‘the Act was passed by the Government on 
26th March 1968, which is as follows 
*■ The 26th March 1968 

No PEL 68/61/424 — Whereas the 
Governor of Assam has been pleased to re- 
voke the license of the Silcnar Electnc 


--- — j , » voKe uiB uceme oi me aucnar raectnc 

reKrany to challcogrf the notice S , Ltd, hereinafter refeired to as tbo 

le-lM. to show came against the reij^- under reb-sechon (1) of See- 

bon of the Silchar Electnc Licence, 1928 - . ^ 

and the order of revocabon dated 26tli 
March 1968 which was communicated Iqr a 
lelecram dated 26-3-1968 The show-cai^ 
oobce is anneniie n to the pebbon ^andAo 
telegram conveying the Goveniinents Order 
u annerure IV to the pebbon 
2 The revocabon order dated 26-8-1968 
which was published in the Assam Gazette 
Extraordinary, dated 27th hlarch, 1968, is 
as follows — 

• Government of Assam 

Orders by the Governor 
(Electricity), Mines and 
Department Notmcabons 


Power 


Minerals 


The 26th March 1968 
No PEL. 68/61/423 — ^Vhereas the 
Governor of Assam is of opuuoa that it is 
required in the public interest to revoke the 
Lcense of the Silchar Supply Ltd.. 

Now, therefore, in exercise of the powers 
conferred by lub-secbon (1) of Secbon 4 
of the Tyirlian Elecbicity Act, 1910, the 
Governor of Assam after fulfilling the re- 
quirements as down in sub-secbon (3) 

of the said secbon is pleased to revoke the 
giVt iaV Electnc License, 1928 due to the 
foUowmg grounds — 

(1) failed for more than ten years to 


bon 4 of the Indian EHectncity Act, 1910, 
Now. therefore, in pursuance of sub-sec- 
faon (l) of Secbon 5 of the aforemenboned 
Act, the Governor of Assam is pleased to 
serve the nobce of revocabon upon the 
bcensee finng the 1st April, 1968 as the 
<ute on which the revocabon shall take 
effe^ and that the bcensee shall sell the 
ondertalang to the Assam State Qectncity 
Board who shall purchase the undertalong 
at the market value to be determmed in ao> 
eordance with Secbon 7-A of the aforemen* 
boned Act 

T S Gin 

Secy to the Govt of Assam, 

Power (Electricity), himes and 
Mmeials Deptt 

This order was also published in the Assam 
Gazette, exbaordmary dated 27th March, 1968 
The said two orders which have been in 
fact challenged m wnt pebbon have 
not been made annexures to the pebbon. 
This may perham be due to the fact that 
the pebhoner obtained die rule on 29-S- 
1968 before it received the Gazette nohfi 
cabon Since the pebbon is mainly against 
these two orders, the pebboner might to 
have Bled copies of the said two onfos m 
Court subsequently even and it was 
proper for the pebhoner to wait till 
dale of beaimg ' ’ 


taiir'adequale“‘pl^t” and mchln'ei^ i^uired ^ 

to Sar. cSnstant and suffici^t wpply i It was also not 

lur rcbui". „ 1 '*'^ proper for the Respondents m not annexmg 

the copies of the said orders to their affida 
yit m-opppsihon _ Anyway at the tone of 


of electrical energy to all purposes, 

(2) f^od to more than ten years to meet 
the demand for power m his licensed area. 

(3) failed to maTniatn standby generating 
sets to avoid hardship to the consumers as 
per terms of hcense, 

(4) failed to maintain contomous supply 
to 24 hours to all consumers as per terms 
of hcense. 


hearing the rule, a copy of the Gazette’ 
Nobficabon containing lie above two orders 
was produced before us 

The pebhoner company was granted 


lectnc Licence, 19^" under the provi 


(5) failed to take speedily the bulk sup- eions of the Indian Electricity Act, 1910 on 
ply from the Assam State Electricity Beam terms and conditions menboned in the said 
m i^i te of all helps offered by the Board, licence, a e«yy of which has I 


1 could have eased the ntuabon. 


copy I 

as annezure I to the pebbon. 
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4. The petitioners case in brief is that 
in accordance with the terms and condi- 
tions of the licence, it duly deposited the 
security money of Rs. 5000/- within the 
time prescribed and at the initial stage 
installed two generating sets of 128 K. W. 
only and after lawng transmission, distribu- 
tion and service lines for supply of electri- 
cal energy within the licensed area, it start- 
ed supplying electrical energy to the con- 
sumers in accordance with the directions of 
the authorities issued from time to time. 
During the course of the last 10 years, the 
petitioner company installed three generat- 
ing sets from time to time in order to cope 
with the sudden and unexpected increased 
demand for power due to the influx of re- 
fugees from East Pakistan in the town of 
Silchar. Out of the aforesaid three generat- 
ing sets, one was 250 K. W. set in D. C. 
and the other two sets were in A. C. As 
the Assam State Electricity Board did not 
favour the extension of D. C. system, the 
petitioner company made arrangement for 
the purchase of a third bigger A. C. gene- 
rating set and Mproached the Government 
for the import of the said th i rd set, but the 
Assam State Electricity Board did not re- 
commend the import of the said set on the 
ground that power from Umiima would be 
available in the Cachar area earlier than one 
year’s time, and therefore the petitioner 
Under those circumstances could not and 
‘did not ^e further steps for the purchase 
of any more sets. 

The petitioner Company as desired by 
the Assam State Electricity Board in their 
letter dated 12-6-64 submitted application 
dated 28-6-64 for obtaining bulk supply 
from the Assam State Electricity Board, 
but it did not get the first grid connection 
earlier than 15-T-67. That the petitions 
company aU along rendered prompt and 
efficient service to the consinners who in 
general were fully satisfied wth the service 
of the company and it never failed to dis- 
charge its duties and obligations to the 
licensees. Thereafter the authorities of the 
State Government requested the petitioner 
company to hand over the undertaking to 
the Govermnent and a discussion in that re- 
gard was held at Silchar with the Minister- 
in-charge of Industries, Power (Electricity, 
etc.), .^am and during the course of the 
said discussion, the petitioner _ company 
agreed to hand over the undert^ng to the 
Government on terms and conditions to be 
mutually agreed upon. The petitioner 
--company passed necess.ary resolution for 
handing over the undertaking and informed 
the Government about the ^id deasion ot 
the company on 5-10-67. Ther^fter the 
petitioner-company received on 20-10-b7 the 
notice dated 16-10-67 issued by the Gov- 
ernment, asking the petitioner to show cause 
as to why the Electric Licence o* tire 
boner company should not be revoked 
under Section 4 (1) of the Act. The show 
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cause notice is annexure If to the petition 
which is in tihe following terms: 

“Whereas in the opinion of the Governor 
of Assam the licensee, viz., the Silchar Elec- 
tric Supply Limited has — 

(i) f^ed for more than ten years to main- 
tain adequate plant and machinery required 
for regular, constant and sufficient supply 
of electrical energy for all purposes; 

(ii) failed for more than ten years to 
meet the demand for power in his licensed 
area; 

(iii) failed to maintain standby generating 
set to avoid hardship to consumers in case 
of breakdown; 

(iv) failed to maintain continuous supply 
for ^ hours to all consumers as per terms 
of license; 

(v) failed to take speedily the bulk supply 
from the Assam State Electricity Board in 
spite of all helps offered by the Board 
which could have eased the situation; 

(vi) failed habitually to report the failures 
of supply; 

And whereas the prolonged defaults of 
the hcensee in complying widi the barest 
needs of the Silchar town indicate that the 
licensee is not able financially or otherwise, 
fulty and efficiently to discharge the duties 
and obligations imposed on him by his 
h'cense; 

Now, therefore, in pursuance of sub-sec- 
tion (S) of Section 4 of the Indian Electri- 
city Act, 1910, the licensee is hereby cdled 
upon to show cause ^vithin 3 months from 
the date of issue of this notice, why his 
license should not be revoked under sub- 
section (1) of Section 4 of the Indian Elec- 
tricity Act, 1910.” 

5. On receipt of the said notice, the 
petitioner company showed cause within the 
time prescribed therein contending inter 
alia that the grounds alleged for revocation 
of the hcence were absolutely baseless and 
had no connection whatever with facts. A 
copy of the objection filed by the petitioner 
company has been annexed as annexure HI 
to the petition. Thereafter the petitioner 
company received on 18-12-67 a telegram 
dated 16-12-67 by the Power Department 
of the State Government whereby the peti- 
tioner company was requested to be pre- 
sent at Shillong on 20-12-67 for ■ discussion 
with the Chairman of the Assam State Elec- 
tricity Board in connection with the taking 
over of the Silchar Electrical imdertalang. 
The Manager of the petitioner company ac- 
cordingly reached Shillong on the due date 
for discussion and during the discussion it 
was pointed out on behalf of the petitioner 
company that discussion for taking over the 
imdertalang on terms mutually agreed upon 
and the proceedings for revocation could 
not proceed simultaneously and that tlie 
show cause notice issued for revocation of 
the licence should first be svithdrawn so as 
to enable the companj' to have further dis- 
cussion for handing over the xmdertaking 
on the basis of the terms and conditions al- 
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ready sutnutted to the Goveminent. Under 
the circumstances, no further discussion 
could be held for handing over the tmder- 
takmg on the basis of the mutual under- 
standing and agreement 

6 Thereafter the pebfaoner company re- 
ceived a telegram dated 26-3-1968 from the 
State Government whereby the pebtioner 
company was informed that revocabon 
nobce under Secbon 5 of the Indian Eleo- 
tnaty Act, 1910 had been issued on that 
date fiTing 1st April, 1968 as the date of 
revocabon In the said telegram, it was 
further menbon^ that the State Electricity 
Board would be takmg necessary action. 
The revocabon nobce said to have been 
sent by registered post had not reached the 
pebboner company hll then A copy of the 
said telegram dated 26-3-63 is annexed as 
annexure IV to the pebbon On receiving 
the said telegram, the pebboner company 
moved the wnt pebbon and obtained the 
Riile on 29-3-1968 from this Court. 

7 An affidavit has been filed on bdialf 
of the Respondents 1 2 and 3 sworn by the 
Jomt Secretary to the Government of Assam 
m the Power (Electnaty), Mmes and Mine- 
rals Department, Shillong The case of the 
respondents is that the pebboner-company 
fa^d to maintam the adequate suroly of 
power to the consumers as required under the 
hcenee and failed to take any effective steps 
for improvement of the power supply to 
the consumen Regular compl^ts w^ 
receiv^ from the consumers including ue 
g n-tiar Bar Assoaabon and the Silchar 
MuniapJ Bo^ copies of which are ^ 
nexed as Annexures C, B and B-1 to the 
affidavit in-opposibon, regarding the inade- 
quacy of su^ly and frequent failure of 
supply of electnaty by the pebboner com- 
pany Accoidmgly the Senior Electrical In- 
spector visited Silchar Electnc Supply Com- 
pany In 1939 and after due inspechon of 
the same he submitted hu report gmng do- 
tted accounts about the failure ot the com- 
pany to mamtain the supply of electnaty. 
A copy of ^e said report Is annexed as 
Annexure A to the affidavit in-opposihon. 
The x^sbboner company faded to maintain 
supply of power as required under the 
conmbons of the hcence to the consumers 
and there was considerable public dissahs- 
facbon and eomplamt. In oid^ to help the 
pebboner company m makmg necessary 
improvement the Government oeaded that 
die company might be given some financial 
assistance by die Assam Financial Corpoia- 
hon in order to make the necessary impro- 
vement and accordingly the pebboner com- 
pany was given a total sum of Rs 5 laUis 
In two instalments in 1962 and 1966 but 
m sp te of the said financial help the com- 
pany faded to make the necessary improve* 
ment and also failed to meet the growmg 
demands for electnaty by the consumers. 
That the Minister m-charge of Power (EI^ 
tnaty) durmg his visit to Silchar m die 
monih of August 1967 was apprised hy the 


pubhc in general of the unsatisfactory 
condibon of power supply by the pebbone* 
company and the Minister took the oppor- 
tumty to discuss the matter with the re* 
presentabves of the pebboner company with 
a view to obtam first hand knowlrage about 
the complaints made to him vis-a vis the 
working of the pebboner company That 
as the pebboner company utterly zaRed to 
maintain the power supply in tne licensed 
area and also faded to niako any improve- 
ment the Government considered the whole 
matter and came to the conclusion tl^ 
since the company was nather able to make 
the proper and adequate supply nor rm 
willing to make any improvement the 
licence of the pebboner shcwd be revoked 
in the best mterest of the pubhc and ^ 
undertakmg should be taken over by the 
Assam State Electnaty Boud Accordingly 
a nobce under Secbon 4 (3) of the Act was 
issued to show cause as to why the hcence 
should not be revoked under the provisions 
of sub-secbon (1) of Section 4 of the Act 
That the pebboner submitted its reply to 
the show cause nobce which ivas duly con- 
sidered by the Government but the expla- 
nabons given m the said statement were not 
satisfactory and the same could not be a> 
cepted and as a result the Government took 
the deosiOQ to revoke the hcence and the 
impugned orders were passed. 

8. Mr Ghose, the learned 'counsel for'' 
the pebboner has submitted that the Gov^ 
ernment when it exerases its junsdicbon 
under Secbon 4 (1) of the Act it esercises 
quasi judicial funcbons and it must give 
reasons for the conclusions that have b^ 
amved at by it for revoking the hcence and 
reasonable opportunity shomd be given to 
the party against whom such acbon is takes. 
His further contenboa is that the opuuos 
formed by the State Government under Se^ 
bon 4 {!) of the Act on the basis of vrfuci 
acbon was taken is an objective one which 
could bo reviewed by this Court under Arti- 
cle 226 of the Consbhibon The learned 
counsel has submitted that there is a manda- 
tory provision in sub-secbon (3) of See 4, 
maJoDg it obhgatoiy on the part of the Gov- 
ernment to issue a nobce to the hcensee 
in the m a n ner provid^ thereunder and to 
give him an opportumty to show cause. 
There is also a further check provided in 
Secbon 4 (1) of the Act imposmg an obh* 
gabOQ on the part of the State Government 
to consult the State Electncih' Board before 
revoloag the hcence The learned counsel 
has submitted that the Government m tha 
instant case has not compli^ with the 
statotory requirements of sub-seebons (1) 
and (3) of Secbon 4 of the Act 

9 The first point that falls for deter- 
mmabon m this case is whether the State 
Government exercises quasi judicial funfr 
faons m its acbon by way of revocabon ol 
the hcence under Secbon 4 (1) (a) of the 
Act and whether the grounds for this acbon 
can be reviewed by £s Court. 
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10. In the case of Narayanan Sankaran 
Mooss V. State of Kerala, AIR 1965 Ker ^ 
the same and similar points regardmg the 
validity and interpretation of Sections 4 and 
5 of the Indian Electricity Act (Act IX of 
1910) arose for determination. In that case, 
as in the case before us, the leamM coim- 
6 el for the petitioner relied on the dec^ions 
of tile Supreme Court in the. cas^ of Mi^ 
ral Development Ltd. v. State of AIR 

1960 SC 468; Shivji Nathubhai v. Umon_ ot 
India, AIR 1960 SC 606; Board of 
School and Intermediate 
Allahabad v. Ghanshyam Gupta, Am 

1962 SC 1110; ^d Board ^ F 91 ?* 

Allahabad v. Vidyawati, AIR 1962 SC_1217. 
The learned Advocate Generd^ appean^ m 
tibat case relied on the decisions in Hubli 
Electricity Co. Ltd. v. Proirace of Bombay, 
AIR 1949 PC 136; Mithoo Shaham v. Umon 
^India, AIR 1964 SC 1536; Swa^hi 
Cotton Mills Co. Ltd. v. State I^dus^ 
Tribunal, U. P., AIR 1961 SC 1381 ^d 
Allcroft V. Lord Bishop of London Luhton, 
(1891) 1891 AG 666 . The learned Ady^ 
^te General of Assam appearmg for toe 
Respondents in the instot case has also 
relied on the said decisions. 

11 . After considering the above mo- 
tioned cases in details, Vaidia^g^. J- ^ 
he tiien was), who dehvered the Co^s 
judgment in Am J.965 Ker 2o3 observed as 

follows: 

^ “These decisions clearly lay do%yn, m om 
‘ view, that when the Legfelature has left it 
to the authority concerned to form ^ opi- 
nion on certain matters, the ^unds for ie 
formation of the opinion, or the correctn^ 
of the opinion so formed by Ae authority 
Snomei do not fall for consideration for 
Sifat the hands of the Courts so long as 
the authority has acted 

were materials available before it, on the 
basis of which such an opimon could bo 

formed.” ^ j • 

'After considering the Supreme Cmurts dem- 
sion in the -case of Bmvtace f 
Khushaldas S. Advani, AIR 1950 SC 2^ 
and in the case of Radheshyam v- 

State of Madhya Pradesh, Am 19o9 SC lOT 
Kerala High Court in the . said judg- 
ment held that “the in^ 
that there is a provision hke 
introduced into Section 4 of the Ac^ does 
not, in our opinion, in any marmCT aJtCT toe 
position namely that in taking action under 
Srction 4 (1) (a) of the Act toe Gover^etil 
is essentirtoy discharging oidy an atoim- 
^Lativl act and not a judicial or quasi-judi- 
t'T'.cial act” . ... 

' ■ 12. Wo are in respectM_ a^eement 

the abo\’e views e.vpressed m the said dea- 
sion of the Kerala liigh Court 

IS. Section 4 of the Act ^ 

“4. Revocation or Amendment of Licen 

The State Government may, ft in ita 
opUon the public interest so requires and 


after consulting the State Electricity Board 
revoke a licence in any of the foUoning 
cases, namely: — 

(a) Where the licensee, in the opinion of 
the State Government makes wilful and 
unreasonably prolonged default in doing 
anything required of him by or under this 
Act; 

(b) where the licensee breaks any of the 
ferms of conditions of his^ license the breach 
of which is expressly declared by such 
license to render it liable to revocation; 

(c) where the licensee fails, within the 
period fixed in tins behalf by his license or 
any longer period which the State Govern- 
ment may substitute therefor by order 
imder Section 4A, sub-section (1) and be- 
fore exercising any of the powers conferred 
on bim thereby in relation to the execution 
of works, — 

(1) to show, to the satisfaction of the 
State Government, that he is in a position 
folly and efficiently to discharge the dufa’M 
and obligations imposed on him by his 
license, or 

• (ii) to make the deposit or furnish the 
security required by his license; 

(d) where in the opinion of the State 
Government the financial position of 
the licensee is such that he is unable, fully 
and efficiently to discharge the dutira and 
obh'gations imposed on him by his license. 

where a licensee, in the opinion of 
the State Government, has made de- 
fault in complying with any direction issued 
imder Section 23A. 

( 2 ) ^Vhere in its opinion the public inte- 
rest so permits, the State Government may, 
on the application or with the consent of 
the licensee, and after consulting the State 
Electricity Board, and the Central Govern- 
ment where that Government is interested, 
and if the h'censee is not a local authority, 
after consulting also the local authority, if 
any, concerned, revoke a license as to the 
whole or any part of the area of supply 
upon such terms and conditions as it thinks 

( 8 ) No license shall be revoked under 
sub-section (1) unless the State Government 
has given to toe h'censee not less than three 
monSs’ notice, in writing, stating the 
grounds on which it is proposed to revoke 
the hcense and has considered any cause 
shown by the hcensee within the period of 
that notice, against the proposed revocation. 

(4) Where the State Government might 
under sub-section ( 1 ) revoke a h'cence it 
may instead of revolting the hcenM permt 
to remain in force subject to such further 
terms and conditions as it thinks fit ^to im- 
pose and any further terms or conditions so 
imposed shall be binding upon, and be ob- 
served by, the hcensee, and shall be ot hke 
force and effect as if they were contained 
in the license.” 

14. In sub-section (1) the words ‘if in 
its opinion the pubh'c interest so 
appear. In clause (a) to sub-section (1) the 
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words ‘in the opinion of the State Gove^ 
ment’ appear. Clause (c) (i) of sub-sec. W) 
of SecUon 4 puts an obhgation on the 
licensee to satisfy the State GovemmOT 
that he is in a position to fully ^d elii- 
ciently discharge the duties and obliratic^ 
imposed on him by his license. In Cls. (d) 
and (e) of sub-section (1) the wor^ hn the 
opinion of the State Government appeim. 
In sub-section (2) also the words *where m 
its opinion the public interest so pamts, 
the State Government may* appear. On a 
consideration of the language and the 
scheme of the section, it is clear that the 
legislature has deliberately left the matter 
ofrevocation and amendment of license to 
the subjective satisfaction of the State G<w- 
emment The grounds on whidi the 
Lcense may be revoked are hud down in 
sub-section (1). But the authority to fom 
the opinion is the State Government lo 
the c^e of (1891) 1891 AC 660. the House 
of Lor^ hu unanimously taken the view 
iTiai when once jurisdiction has been givm 
to an authority to form an opinion, _ ^ 
crounds for ie formation of the opinion 
so formed cannot certainly bo canvassed 1^ 
fore the Courts. On a consideratton tto 
law on the point, we are clearly of the 
opinion that when State 
forms an opWon under section 4 (1) of the 
Act. there is no judicial process inwlved 
aS the order must be held to be aduuni- 
sbative and not quasi-JudioaL 


A.LR 


Supply Ltd. V. State (Pathak J.). 
perusal of the same it cannot be said that 


IS. The next point urged by Mr. Chose, 
the learned counsel for the petitioner, fa 
that in the objection ^e peti^er pray^ 
for allowing time to produce docum»ts to 
support of its contendoM made in ^e ob- 
le<^OQ and also prayed for allovmg to law- 
yer to argue the case before too Gpv«^ 
ioenl and since this was not allowed the 
cause shown by the petitioner was not ^ 
sidered by the <^enme^a5 
under sub-section (3) of Section 4 of the 
Act The learned counsels submission is 
Ithal when the petitioner was not given time 
[to su^tantiate bis contentions raised to the 
lobjection by producing the documents etc. 
it cannot be said that the Government com- 
Iplied with the provisions of sub-section (3) 
[which imposes a duty on the Government 
[to consider the cause sho>vn by the licensee. 

18. The learned Advocate General ol 
Assam appearing on behalf of the respon- 
dents, submits that on a perusal of the cause 
shown by the petitioner which is anncxure 
m to the petition, it will appear toat it fa 
in fact admitted that there has been pro- 
longed defaults of the licensee in comply- 
ing with the various needs of SUchar town 
which indicate that the licensee was not 
able financially or otoer.vise fully or effi- 
ciently to discharge the duties and obliga- 
tions imposed on him by his licence. Iho 
learned Advocate General placed befmre ns 
the cause shown by the petitioner whidi 
is Armezure IH to the petition and cm a 


^ forming the opinion to the, instant case 
the Government had no materials before 
them. From the admitted position to the 
cause shown by toe petitioner also the Gov- 
ernment may form the opinion and there 
may not be any necessity for giving a pct- 
sonal hearing in this respect In the cir- 
cumstances, we hold that to passing the 
order under Section 4 (1) of the Act the 
State Government has complied with the 
req^ements of sub-section (3) of Secton 4 
anH in feet there has been no violation of 
the general principles of natural justice r& 
quired to be followed to the facts and dr- 
cumstances of tbs case. 

17. The learned counsel for the peti- 
tioner also submitted that at one stage the 
Government required the petitioner to dis- 
cuss with toe Chairman of the Assam State 
Electricity Board in connection with the 
taldng over of the Silchar Electrical under- 
taking after issuing the show cause notice. 
But without waiting to have the full dis- 
cussion in the matter, the Government pass- 
ed the order of revocation and as such toe 
order was ^nala fide. We have already refer- 
red to the complaints made by the Silchar 
Monidpal Board and Silchar Bar Associa- 
tion regarding the failure on the part of the 
petitioner to make regular end adequate 
supply of power to SUchar town. We nave 
also referTM to the report submitted by the 
Senior Electric Injector. After having 
considered all these matters and having 
given the petitioner-company an opportuni^ 
to discuss the matter tvith the Clmrman of 
the Assam State Electricity Board regard- 
ing taktog over of the Silchar Electrical 
unaettaking, and after giving due consi- 
deration to toe cause shown, the Govent- 
ment formed its opinion, to the dreum* 
staoces, toe petitioner’s allegation that toe 
order was mala tide has no substance. 


18. Lastly, too learned coimsel family 
argued that toere was no consultation with 
the Assam State EUectiidty Board as re- 
quired under sub-section (1) of Section 4 
This ground has not been taken in the pe^ 
tion. Moreover, from the petition itseU in 
paragraph 12 it is found that the petitioner 
at toe request of the State Government had 
discussion with the Chairman of the Ass;un 
State Electridty Board in connection vrim 
the taking over of the Silchar Electri^ 
undertaldng and the Manager of the plah^ 
tiff-company made his submissions in tto 
regard before them, to toe order dated 
2IW-1968 passed under sub-section (1) 0* 
Section 5, it Is found toat the Assam State 
Electridty Board has been directed to pur-l 
chase the undertaking at the market value/ 
to be determined in accordance with Se^ 
tion 7A of the Act. As the petitioner did 
not specifically raise this objection of lade 
of consultation with the Assam State El^ 
tridty Board, it is submitted by the leamed 
Advocate General, that they had eo_ 
tonity to place facts to respect to their 
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affidavit and the Government may be pCT- 
mitted to file an affidavit sweamg to the 
fact that there was in fact consultation with 
the Assam State Electricity Board. As 
pointed out earlier, the Assam State Elec- 
bicity Board came into the picture at seye- 
rd stages, it had been consulted regardmg 
the taldng over of the petitioners electncal 
undertaking and it has also been dhected 
to purchase the petitioner s undertaking m 
accordance widi law, and from ^ those 
facts and carcumstances we are oi the opi- 
nion that there has been substantid cms^- 
tation mth the Assam State Electaci^ 
Board as required under sub-secfaon tij m 
the instant case. 

19. In the circumstances, we hold ffiat 
this petition has no ^stance it is 
missed with costs. The rde is discharged 
and the stay order is vacated. Advocates 
Fee: Rs. 250. 

20. P. K. GOSWAhll, J.; I agree, 

ggg Rde discharged. 
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Premnafii Das, Petitioner State of 
\ssam and others, Opposite 
Civil Rde No. 103 of 1968, D/- 4-9- 

1968. 

TAl Panchayats — Assam Panchayat Act 
[24 of 1959), Section 8 (1) ^d (2), 

_ Assmn Panchayat (Constiitafa*on) (Amen^ 

Wes (1964), Holes 87. 88 - Poise^ 

r,f State Government under Section o tij 
(2) rS^ctlng creation of Gaon Sdta 
Sd addition to or subbachon from 
d Gaon Sabha — Independent of provisos 
to Section 3 (2) — Government p^smg 
orders under Section 3 (1) and on 
ing moved by Gaon Sabha — Orders cm- 
not be objected on ground 
pliance with procedure under Rdes 87, 88. 

The provisos to Section 3 (2) relate to 
establishment of Gaon Sabhas on the imba- 
tive of a Gaon Sabha which has already 
been declared by ffie State G°ve™t 
The e.'dstence of this n^t i®. the Gaon 
Sabha, and for the matter of that in fto 
people, does not affect the the 

State Government under Section 3 (1) to 
declare any area to be a Gaon baona or 
under Section 8 (2) to add .t®. 
from anv area from the juiisdicbon of a 
Gaon Sabha and this power is 
of tlie right of Gaon Sabha and botii c.m 
co-mdst together without any to 

.tlie scheme and the Prirpose of the Act 
These bvo rights inferred on tiie State 

Government as well as th® not 

are mutually exclusive and one does not 
taterfere Nxith the other. MTien the m_- 


itiative is taken by the people, a procedure 
has been laid down under Rulfes 87 and 88 
and these have got to be followed before 
the Government is in a position to declare 
and constitute a Gaon Sabha in conformity 
with the wishes of the people. Even when 
the right conferred imder the provisos is 
exercised by the Gaon Sabha and the State 
Government takes a decision in the matter, 
it is again the State Government which iviU 
be required to issue an appropriate notifica- 
tion under Section 3 (1) or (2) of the Act, 
as is applicable to a particular case. 

(Para 6) 

liTiere the State Government, on being 
moved by the Gaon Sabha, passed orders 
in exercise of powers under Section 3 (1) 
and (2), the orders are valid and no serious 
objection can be taken by Gaon Sabha on 
the ground that the formalities laid down 
under Rules 88 and 87 have not been com- 
plied vith because at some earlier stage 
the Gaon Sabha itself had moved in the 
matter. (Paras 6, 10) 

(B) Panchayats — Assam Panchayat Act 
(24 of 1959), Section 8 (1) and (2), Provisos 
— Scope of provisos to Section 3 (2) — 
Provisos are not exception to Section 3 (1) 
and (2) — Powers of Government under 
Section 3 (1) and (2) are independent of 
provisos — Provisos may be considered as 
independent provisions. 


Provisos in Section 3 relating to establish- 
ment of a Gaon Sabha not having a conter- 
minous operation in the same fi^d as sub- 
sections (1) and (2) of the said section, 
which deal with declaration and some other 
subject, may be considered even an inde- 
pendent proxTsions which could be given 
effect to pari passu vnth the main enact- 
ment. They prowde a right which is not 
there but for these specific provisiom. In 
that sense, they cannot be said to be m 
exception to Section 3 (1) or 3 (2) at all, 
but they are only auxiliary provisions 
which give an additional right to the Gaon 
Sabha to move the State Government for 
reconstitution of Gaon Sabha, which power 
the State Government undoubtedly has in- 
dependently of such a move from the Gaon 
Sabha. Further, the exprKsion_ ‘at any 
time” which appears in sub-section (2) of 
Section 3 is also clearly relatable to an im- 
abridged power located in tlie Govermmmt 
vntliout reference to and de hors tiie condi- 
tions laid down under the provisos. AIR 
1965 SC 1296, Foil.; AIR 1959 SC 713, 
Explained; 1909 AG 5/ and 1909 AC 2o3, 
Refr to. (Paras 8, 9) 

(O Ewdence Aet (1872), Section 115 

Estoppel — Assam P.anchayat Act (24 of 

1959), Section 3 (1) and (2), Prmisos -- 
Gaon Sabha created^ by State Government 
recommending creation of anotlicr Gaon 
Sabha out of its area — Is estopped from 
cb.'iUenging creation thereof by State Gov- 
ernment (Obiter). (Para 10) 


KL/LL/F141/68 
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Cases Referred Chronolo^cal Faras 
{196S) AIR 1965 SC 1296 (V 52) = 

(196^ 1 SCR 276, State of Rajas- 
than V Leela Jam 8 

(1959) AIR 1959 SC 713 (V 46) = 

(1959) Supp (2) SCR 256, Commr. 
of I-T, Mysore, Travancore- 
Cochm and Coorg Bangalore v 
The Indo Mercantile Bsmk Ltd. 
etc 7 

(1944) AIR 1944 PC 71 (V 31) = 

(1944) 2 Mad LJ 25, Madras and 
Southern Maharatla Railway Co 
V Bezwada Municipahty 7 

(1909) 1909 AC 57 = 78 LJKB 124, 

Ixx^ Govt Board v South Stone- 
ham Union 8 

(1909) 1909 AC 253 = 78 LJKB 847 
Rhondda Urban District Council v. 

Tiff Vale Railway Co 8 

J C Medhi and G Bhattachariee, for 
Pehhoner, G K Talulcdar, Sr Govt. Advo- 
cate, J P Bhattachanee and D K. Taluk- 
dar, for Opp Party No 3 

GOSWAMI, J • This appheahon tmder 
Article 228 of the Constitution of India is 
at the instance of the petitioner, who is the 
President of the Bahiit Good Fanchayat. 
and IS dieted against two orders of the 
State Govenunent. each dated 12th March, 
1968, passed under Section 3 (IJ and (2) 
of the Assam Panchayat Act 1959 (Assam 
Act XXIV of 1959), teremafter called the 
Act’. 

S. The petitioner’s case is that Ae Gov- 
ernment of Assam by a notiScatiO0 dated 2nd 
March, 1960 declared the area coiui^g 
of the villages Bahari, Nil Bahan and ^1- 
tab to be the area of the Bahan Gaon Sablm 
under Secbon 3 (1) of the Act, and accord 
ingly the Bahan Gaon Panchayat was duly 
elected and constituted and has been 
funcboning according to law He states that 
the temtonal jurisdictioa of the Bahan Gaon 
Sabha covers an area of about 3968 Bighas 
and its population exceeds five thousand 
He further states that Bahan Grazing Re- 
serve IS an integral part of the Bahan village 
and IS withm the temtorial Junsdichoo of 
the Tr ahan Gion Sabha as already notified 
In 1960 The Government of Assam by a 
notification dated 12th March 1968 caived 
out about 239 Ei^ias of the Bahan Giazmg 
Reserve, since de-reserved for the purpose 
of a Basr, from the existnJg temtorlm tuns- 
dicbon of the Bahari Gaon Sabha ana re- 
conshtated a new Gaon Sabha for this area. 
The petitioner claims that the said recon- 
stitution is in violabon of the provmons of 
Section 3 of the Act and Rule 8S ^ the 
Assam Fanchayat (ConstitutioD) (AmendmenQ 
Rules, 1964, neremafter callra 'the Rule^ 
He submits that the procedure laid down 
under Rule 83 has not neen followed in re- 
constituting the Gaon Sabha, and, as su^ 
the orders of die Government are 
end Inoperative in law. 
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8. In the counter affidavit by the Gov- 
ernment it is claimed that the Government 
was satisfied on pubhc demand and in the 
interest of general pubhc that there should 
be a separate Gaon Sabha for the rehablh- 
tated area and, as such m exercise of its 
powers imder Section 3 (1) and (2) of die 
Act, it constituted a new Gaon Sabha. It 
IS maimed that the grazing reserve was 
d&-reseived and people from a nei^boui- 
iDg village Taraban, whidi was erod^ away 
by the Brahmaputr^ had to be rehabihtated 
in this de-reserved area and die Govern- 
ment thought it fit to conshtute the piine 
as a new Gaon Sabha. 

4. The non airohcants Nos 8 to 12, who 
were not ongin^y impleaded m this pro- 
ceeding, intervened and as they are mem- 
bers of the new Gaon Sabha which has been 
constituted under the impugned notificahona 
and have already taken their oath of office 
on 27lh May, 1968, as required under the 
law, they have been allowed to be added 
as parties under orders of thu Court. These 
non apphcants bring out certam revealing 
thmp in their affidavit. They state that 
resolutions were passed on 29th December, 
1968 in the meetmg of the Bahan Gaon 
Panchayat under the Presidentship of the 
present petitioner for the establishment of 
two Gaon Sabhas cut of the area of the prth 
sent Gaon Sabha, one for the population of 
the Bahan Grazing Reserve and the other 
for the remaining area of the ettstmg Bahari 
Gaon Sabha and that resolutions were also 
^ssed by the Chenga Anchalik Pan^iayat and 
Barpeta Mahkuma Panshod approving of the 
above demand of Bahan Gaon Sabha ntua. 
ted withm the temtonal jurisdiction of the 
aforesaid Anchalik Pandiayal and Mahkuma 
Panshad Further, the pehboner as the 
President of the Bahan Gaon Pan- 
chayal sent letter dated 30-12-63 
to the Duector of Panchayat Assam, in- 
fonmne about the above resolutions which 
have been filed as Annexures I and II to 
their counter affidavit They, therefore, 
deny that the reconstituhon of the new 
Gaon Sabha by the impugned notification 
was against the xvfll and the opposihon of 
the Gaon Pancharat and the villagers m 
geoeraL It is sufficient to state that there 
is no rephcabon by the petitioner to this 
part of the affidavit by me non-apphcants, 

5. Now that the facts are briefly noted, 
we may look at the notifications The fint 
Dotificabon is dated March 1960, vduch 
may be set out. 

"No RDD 16^60/4.— In exercise of the 
powers conferred under sub-section (2) of 
Secbon 3 of the Assam Panchayat Act, 1959 
(Assam Act XXIV of 1959) the Governor of 
Assam is pleased to declare the names and 
temtonal funsdicUon of the following Gaon 
Sabha falling within Chenga Anchalik 
Panchayat in Barpeta Sub-Division as do* 
tailed below: 
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Name of the -Territorial 

Gaon Sabha jurisdiction. 

4. Bahari ' 1- B^ari _ 

2. Ni]-Baban 
8. Kaltali” 

Hie other notification came on 12th March, 
1968, which may be read: 

‘No. PDA.5/^/3S9.— In 
fication of Notification No. Erp.169/60/4, 
dated the 2nd March, I960, the -Governor 
of Assam in exercise of the powers 
red by sub-section (2) of S^bon 3 of toe 
Assam Panchayat Act, p59 (^sam Act 
XXIV of 1959), is pleased to ^cl^ the 
territorial jurisdiction of the Bahan Gaon 
Sabha aooearing against item 4, wimm 
cftngaXSi PanSat in Barpeta sub- 
Division as detailed below: 

Name of Gaon 

Sabha. Jurisdiction. 

1. Bahari 
2. Nij-Bahari 
3. Kaltali 


4. Bahari 


Th PTP is also another notification of the 
Sedate, which read with the Comgen- 
dum dated 8-4-68 stods as 

TsTo. PDA.5/64/341.— In exercise of toe 
powers conferred by ral>secbon ( ) 
x^to sub-section (2) of Section^ the 

of^lilf the' Gciemor J 

^I^n Wett «abfa 

Notifi^lti?n °C®roDi&/4, dated toe 

9nd March, 1960, namely. ^ _ 

Name of Gaon 

Sabha. [funsdichon. 

Bahari Graidng 


24. Bahari Keservo 


Reserve — since 
de-reserved. 


R Dr Medhi, toe learned coi^d fOT 

to pe5S»o,^l=»ls tot ™<;? a* 

Gaon Sabha had been co^btuted m 
it not open to toe State Gov^ent 
out comping with the and 

under Ride 88 to ^“^*tab£ out of toe 
declare anotoer new Gaon Sabha o ^ 

3 of 

toe Acb 

“3 (11 The State Government may, ^ 

nottocation declare any ar^ to Gaon 

Sabha area for the purpose of this Ach 

Sorial“?^lSo^ oT^tof Gaon Sabha; 
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such Gaon Sabha shall have - the right to 
establish itself into one or more Gaon 
Sabhas after eliciting opinion in toe manner 
as prescribed: 

Provided further that where such estab- 
lishment affects any contiguous Gaon Sabha, 
the opinion of such Gaon Sabha shall also 
be taken in toe maimer prescribed: 

, Provided also that where toe establish- 
inent of a Gaon Sabha concerns more than 
one village toe State Government shall con- 
sider toe opinion of the villagers concerned 
in the manner prescribed, before establish- 
ing such Gaon Sabha.” 

It is dear firom Section 8 (1) toat toe State 
Government has power under this provision 
to declare any area to be a Gaon Sabha area 
for toe purpose of this Act. Under sub- 
section (2), it has also toe power not ody' 
to dedare toe name and territorial jurisdic-, 
tion of the Gaon Sabha declared under sub- 
section (1), but has also a reservation of an- 
other power to indude any area in and ra- 
dude any area from toe territorid jurisdic- 
tion of such a Gaon Sabha. It is in exer- 
cise of toe powers conferred by sub-sec- 
tions (1) and (2) of Section 3 of the Act 
that the impugned notifications have been 
daimed to be made. There are three provi- 
sos to sub-section (2). The first proviso 
grants a right to a Gaon Sabha, whose 
population exceeds five thousand, to estab- 
lish itself into one or more Gaon Sabhas 
after ehdting opinion in accordance with 
Rule 88. The second proviso also relates 
to the establishment of such a Gaon Sabha 
as is mentioned in toe first proviso. The 
words “such establishment”, mentioned m 
toe second proviso, dearly lead to that con- 
dusion. Rule 88 has reference to the first 
and the second provisos of sub-section (2) 
and may be set out; 

"88. Establishment of more than one 
Gaon Sabha in a Gaon Sabha area ha^g 
population exceeding five thousand. — When 
toe members of a Gaon Sabha having m its 
area population exceeding five thousand de. 
sire to establish more than one Gaon Sabha 
they shall send a written petition to the 
Magistrate signed W at least one-tento of 
tot^ members. The Ma^strate sh^ as 

soon as possible aftCT receipt of such peti- 
tion, direct the President of toe Gaon Sabm 
to convene a meeting of the Gaon Sabha 
for toe purpose. The President shall con- 
vene such meeting within 15 days^ 
date of receipt of notice of the Magistrate 
according to the pro\dsions of toe Act Md 
shall place the matter before toe meeting 
for their consideration and decision by 
resolution. The President shall rerord the 
number of members present m roch meet- 
ing and toose favouring establishment ot 
more than one Gaon Sabha. If a resolution 
favouring establishmCTt of more t^ • one 
Gaon S^ha is passed by at Ikis^ two-th^ 
majori^ in such mating, where atl^ 
of toe total members is present. 
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the President shall forward the resoliAon 
■with minutes of the meebng m ong^ to 
the Magistrate The Magistrate sh^ for- 
ward such resolution to the State Govei^ 
meat embodying concrete proposals OTta 
names, boundaries, p^ulation, etc^ tor 
establishment of such number of 
Sabhas as can reasonably be established lor 
decision and for issumg necessary nohfica 
bons declaring name and temtonal juns- 
dicbon of each of such Gaon Sabha. 

Provided fliat if the Magistrate is of opi- 
mon such establishment of more than 
one Gaon Sabha may affect any conbguous 
Gaon Sabha, he shall direct the President 
of such contiguous Gaon Sabha to convene 
a meebng thereof at such bme and place 
as the Magi^te may specify In this be- 
half and the President shall thereupon c»n- 
vene a meebng of the conbguous Gaon 
Sabha and ascertain its views on the pro- 
posed establishment by two-thuds ii^{on^ 
ra case its area stands to be affected thereby 
and by simple maionty, m any odier c^. 
provided that m such meebng not 1« than 
one-btlf of its total members shall be pre- 
sent" 

It IS clear, therefore, that when a Gaon 
Sabha has a popuhbpn «?eee^8 . 
thousand, sudx Gaon Sabha h^ a n^t to 
form one or two more Gaon Sabh^ m 
eordance with the proced^ laid d^ 
under Buie 88 to grve ^«ct to toe 
end toe second provisos to sub-secnon 
of Section 3 of toe Act The third proviso 
to rib-secbon (2) of Secboo 3 has to be 
with Rule 87 end we may now read tost 
Rule- 

“87 Consideration of opinion of the Vil- 
lagen m case of groupmg of more toan one 
viUaee— ^Vhe^ a group of more tlm one 
contiguous village is to be declared as a 
mon Sabha under the last prtn^ of su^ 
t^on (2) of Section 3 of toe Act the 
Magistrate shall by calling meetings of 
adidt persons or otherwise, ascer^ the 
opmion of toe villagera regarf- 

ing such grouping and shall forward the 
with ins own comments to the Stole 
Government whose decision thereon shall 
be final.** 

The above rule Is mads m order to give 
effect to toe third proviso All these pro- 
visos relate to establishment of Gaon Sabhas 
on the imhahve of a Gaon Sabha which has 
already been declared by the State Govern 
menb When the mibabve is token by the 
peirole, a procedure has been laid down 
undCT Rules 87 and 88 and these have got 
to be followed before toe Government 1$ fn 
a posibon to declare and constitute a Gaon 
Sabha in conformity with the wishes of the 
people The emstenco of this ngjit m the 
Gaon Sabha, and for the matter of that m 
the people does not aHect the power of 
the State Government under Section 3 (1) 
to decide any area to be a Gaon Sabha or 
under Section S (2) to add to or subtract 
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&om any area from toe Junsdicbon of a 
Gaon Sabha. The power conferred by sub- 
sections (1) and (2) of Section 3 is mdepen- 
dent of the n^t given to toe Gaon Sabha 
in that behalf and these two n^ts can co- 
exist together without any violrace to the 
scheme and the purpose of the Act. Hiese 
two rights confeireir on the State Govern- 
ment as well as on the Gaon Sabha are 
naturally exclusive and one does not mter- 
fere with the other Even when the 
conferred under toe provisos is exercised by 
the Gaon Sabha and the State Government 
takes a decision in the matter, it is again 
the State Government which will be re- 
quired to issue an appr op riate notification 
under Section 8 (1) or (2) of the Act, as is 
applicable to a particular case 

7 Dr Medhi strenuously contended 
that toe provisos are exceptions m this 
case and to toe extent toe provisos are ap- 
phcahle, the State Government becomes in- 
competent to make toe impumed orders. 
In this context ha rehes on a decision of the 
Supreme Court in the case of the Commis- 
noner of Income-tax, Mysore, Travancoro- 
Cocdun and Coorg, Bangalore v The Indo 
Mercantile Bank Ltd., etc.., AIR 1959 SC 
713, and draws our attention to toe fol 
lowing passage at p 718 

is a cajoioal rule of int er p r etation toat 
a proviso to a particular provision of a 
statute only embraces the field which u 
covered by the mam provision. It carvea 
out an exception to toe mam provision to 
iHuch it has been enacted as a proviso and 
to no other* 

In toe same decisioo we have also toe fol 
lowing observations 

"The proper function of a proviso is that 
It qualifies the generahty of the main enact 
meet by providiDg an exception and takmg 
out as it were, burn the mam enartmenti a 
portion which, but for the proviso, would 
rail within toe mam enactment, ordmanly it 
IS fOTagn to toe proper function of a pro- 
viso to read it as providmg something by 
way of an addendum or deaSng with a suo- 
feet which is foreign to the mam enact 
ment." 

"It is a fundamental rule of construo 
ton that a moviso must be considered widi 
relation to the principal matter to which it 
stands as a proviso " 

We also find m this decision an observation 
of too Pnvy CouncQ in AIR 1944 PC 71 at 
p 73, Madras and Southern Maharatta 
Railway Co v Berwada Muniapah^, laymg 
down too sphere of a proviso as follows 
“The proper function of a proviso is to 
except and deal with a case which wxiuld 
otherwise fall withm the general language 
of toe main enactment, and its effect is con- 
fined to that case \Vhere, as m toe present 
case, toe language of toe mam enactment is 
dear and unamBiguous, a proviso can have 
no r e perc u ssion on the interpretation of the 
mam enar-tment; 80 as to emhide from it 
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persons claiming under him any right in 
respect of the property of which the trans- 
feree has taken or continued in possession, 
other than a right expressly provided by 
the terms of the contract: 

Provided that nothing in this sedion 
shall afiect the right of a transferee for 
consideration who has no notice of the 
contract or of the part-performance there- 
ol” 

The defendant who was the appellant 
before the Priyy Council alleged 
that the plaintifi-nainor was the transferor 
under the contract in right and was, there- 
fore, debarred from enforcing any right 
with respect to the property of which the 
defendant transferee had taken possession. 
The question, therefore, arose whether the 
plaintiff was transferor within the mean- 
ing of Section 53-A. A simple reading 
of the section would go to show that the 
word "transferor” for the purposes of t^t 
section refers to "the person contracting 
the transfer for consideration any iminove- 
able property by writing signed by him or 
on his behalf”. The point brfore the 
Privy Coimdl was whether the plaintiff- 
minor came under the description of “^y 
person contracting to transfer by writing 
signed by him or on his behalf”. It was 
contended, as is clear from the_ arguments 
of Sir Herbert Cunliffe summarised at page 
118 of the Report, (i) the minor-pl a i n ti f f 
had transferred nothing because in actual 
fact his guardian had entered into the con- 
tract, nor was the transfer “on his behalf”, 
because Section 53A was framed on toe 
hypothesis that the person who is acting 
is acting for somebody who is competent to 
act for himself; & (ii) the minor could not 
transfer toe propeairy since toe statute 
postulated the existence of a valid contract, 
& toerefore, to say that toe minor could 
enter into a valid contract would be a con- 
tradiction in terms ^ as toe minor’s con- 
tract was ^nid in view of (1903) ILR 30 
Cal 539=30 Ind App 114 (PC) already re- 
ferred to. It was on these two grounds 
that toe learned counsel in that case argu- 
ed that toe defendant was not protected 
by Section 53-A. 

13. Both these objections have bem 
directly met in the judgment of their 
LordsMps. The first objection was met 
by toe following observations; 

"Their LordsMps entertain no doubt 
that it was within the powers of the mother 
as guardian to enter into the contract of 
sale of November 29, 1935, on btoaff of 
the respondent for toe purpose of discharg- 
ing Ms father’s debts, and that, if toe sale 
had been completed by the execution and 
registration of a deed of sale, toe respon- 
dent would have been bound under Hindu 
Lav/”. 

Reverting again to the subject after a few 
lines, their LordsMps observed: 

“The position of a guardian under toe 
Hindu law was considered by their Lord- 
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sMps’ Board in (1856) 6 Moo Ind App 393 
412 (PC), where toe follo^ving passage is 
to be found: 

"They consider that toe acts of the 
Rmee cannot be reasonably viewed other- 
wise than as acts done on behalf of an- 
other, whatever description she gave to 
herself, or others gave to her.” 

“Thus toe act of the mother and guardi- 
an in entering into the contract of sale in 
the present case was an act done on be- 
half of the minor appellant”. 

Dealing with the second objection, their 
LordsMps approved of the statement of 
the law in this respect by Pollock and 
MuUa in their Indian Contract and Speci- 
fic Relief Acts, 7to Edition, page 70, wMch 
was to the following effect: 

"A minor’s agreement being now decid- 
ed to be void, it is clear that there is no 
agreement to be specifically enforced; and 
it is unnecessary to refer to former deci- 
sions and distinctions, follovring English 
authorities wMch were applicable only 
on toe view now overruled by toe 'Judi- 
cial Committee ’ It is, however, differ- 

ent with regard to contracts entered into 
on behalf of a minor by his guardian or 
by a manager of Ms estate. In such a 
case it has been held by the High Courts 
of India, in cases wMch arose subsequent 
to the governing decision of the Judicial 
Committee, that the contract can be spe- 
cifically enforced by or against toe minor, 
if the contract is one wMch it is within 
toe competence of toe guardian to enter 
into on his behalf so as to bind him by it, 
and, further, if it is for the benefit of 
toe minor. But if either of these tvm 
conditions is wanting, the contract can- 
not be specifically enforced at all”. 

Then their LordsMps proceeded to state: 

"In toe present case neither of the tv/o 
conditions mentioned is wanting, having 
regard to the findings in toe courts in 
India. It would appear, toerefore, that 
the contract in the present case was bind- 
ing on toe respondent from the time 
when it was executed. If the sale had 
been completed by a transfer, the trans- 
fer would have been a transfer of pro- 
perty of wMch toe respondent, and not 
his mother, was toe owner. If an action 
had been brought for spedfic performance 
of toe contract, it would have been 
brought by or against the respondent and 
not by or against his mother”. 

Having come to that conclusion, their 
Lordships held that the respondent-infant- 
plaintiff was the person who most aptly 
answered the description of the w'ords 
"the transferor” in toe sense in which 
those words are used in S. 53-A. In wew 
of tMs Privy Council decision, the old 
paragraph with regard to specific perfor- 
mance wMch appeared at page 70 in 
Pullock and Mulla’s Indian Contract and 
Specific Relief Acts, 7th Edition, was 
suitably recast in toe later edition, viz.. 
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the Sth Edition published In 1957 and has 
not taken the form in which it has been 
quoted earlier in the Judgment. The 
(earned authors have pomted out that the 
guardian of a min or, unless competent to 
do so has no power to bind the minor by 
a contract for the purdiase or sale of im- 
moveable property and the minor is, 
therefore, not entitled to the speaQc per- 
formance of the contract. For this pro- 
pc^tion, reliance was placed on the Pnvy 
Coundl ruling in (19121 ILR 39 Cal 232 
^C) After quoting the pronotmcement 
of their Lordships, the learned authors 
added. 

'Tt Is, however, different with regard 
to contracts entered into on behalf of a 
minor by his guardian or by a manager of 
his estate, where the guardian or 
manager, as under {Qndu Law. is com- 
petent to alienate property In sudi a 
case it has been held by the Privy 
Council that the contract can bo 
specifically enforced by or against the 
minor, if the contract is one which it Is 
within the competence of the guardian 
to enter into on his behalf so as to hind 
Wm by it. and further, if it Is for the 
benefit of the minor 

It will he seen that this statement 
the law Is ba^ on the Privy Coun^ 
dedsioa tn 75 Ind App U5={AIB 
1948 PC 95) quoted above. The, case 
directly involved the determination of 
the validity of the guardian's contract to 
sell m of ce<%s$It7 and is. therefore, 
authority for the propositioa as stated 
by PoUock and MuUa in their Indian 
Contract and Spediic Relief Acts, 8th 
E^tion. page 81 In such a case, it Is 
obvious, the doctrine of Mutuality b Ir- 
relevant because the contract to sell was 
by one competent to contract on behalf 
of the mmor, and. therefore, though Mir 
Sarwanan’a case, (1912) ILK 39 Cal 232 
(PC) was ated In the arguments, their 
Lordships did not refer to it In their 
ludgment. 

14. After the above Privy Coundl de- 
cision m 75 led App 115— (AlH 1948 PC 
951 the point arose before Viswaoath Sas- 
tri J in Rmnalingam v Balanambal. A^ 
1951 "hltad 431 That was a case where a 
guardian mother of a Hmdu minor had 
entered mto a contract for the sale of the 
minor’s immoveable property for pur- 
poses considered under Hindu Law as 
necessary Pnndpally relying on the 
Coundl decision In 75 Ind App 
115=(AIB 1948 PC 95) It was held that 
the minor was bound by the contract and 
such a contract could be enforced against 
him. When reference was made to l-tlr 
Sarwarfan’s case (1912) ILH 39 Cal 
232 (PC) the learned Judge doubt^ whe- 
ther Mir Sarwarjan’s case. (1912) ILR ^ 
Cal 232 (PC) was shll applicable after 
their Lordships had dead^ 75 Ind App 
115= (Am 1948 PC 95) In 1948. Be 
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observed that the artificia] doctrine of 
mutuality as developed in English de- 
cisions was not applicable to cases of 
Hindu minors properly represented by 
their guardians, and then stated as 
follows at page 433 

**Yet their Lordships In 75 Ind App 

115=(Am 1948 PC 95) upheld the 

oontenifon that a guardian’s contract tor 
sale of the immoveable property of tiie 
ward was speoficaily enforceable, if the 
contract was beneficial to the mmor Frio- 
aples l^d down for the protection or be- 
nefit of minors had been ajaplied In this 
country to their prejudice by invoking 
this artllidal doctrine of mutu^ty If 
the guardian has made an advantageous 
contract for the sale or lease of the pro- 
perty of the ward there b no reason why 
the ward should be disabled from enforc- 
ing It against the other party to the con- 
tract. I BUbmlt that the doctrine of 'mu- 
tuality’. illogical tn form and In substance 
uniust. has now been discarded by the 
very tribunal ^riilcb was respcmsible lor 
Its Introduction In India and it need no 
longer cast its spell on Indian Courts and 
otenhse contracts of s:^e entered Into by 
a guardian on behalf of hb waxd lor the 
latter’s interest or benefit........." 

The case before the learned Judge was 
not In respect of a contract for purchase 
on behalf of the minor But it appears 
from the Judgment that It would really 
make no difference once the doctrine u 
mutuality b discarded. 

15. We have then a case of our own 
Bigb Court in Gujoba Tulriram v Kil- 
l^tb Resheo. 59 BomLR1123— (A1R1958 
Bom 202) There again, it was e suit lor 
the specific performance of a contract to 
sell minor s property Thb Court relying 
upon the Privy Coundl decision in 75 
bid App 115=(AIR 1948 PC 95) held that 
the contract to sell could be «iforced 
speafically against a minor In the course 
of the Judgment. Mudholkar, J as he then 
wax jvitrrw/ ftr a- paaagg af tage iW dr 
the 4th Edition of Iyer and Anand’s l^W 
of Spedfic Relief which referred to the 
views of Vlswanath Sastrl. J in AIR 1951 
Mad 431 and osmed that tbe true t^ 
for Validity and enforceability of a guar- 
dian’s contract of sale on behalf of a 
minor was not the existence of mutuality 
In the contract but whether it was by a 
competent guardian and for legal neces- 
sity or benefit of the minor's estate. This 
view of the learned authors was approv- 
ed by Mudholkar, J I have not been re- 
ferred to any other Judgment of this 
court which tn Vps a contrary view. 

16. The point once again came befort 
the Madras Hiph Court before a FoB 
Bendi In Sitaram v Venkatarama. ILR 
(1958) Mad 99=(AIR 1956 Mad 261) (FBI. 
In that casertwo Hindu brothers of whom 
one was minor and the other acting fos 
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Jiim. thou^ not his legal guardian, pur- 
chased properties on 29th November 1933. 
.Contemporaneously, they entered into an 
agreement to reconvey the properties to 
the vendors after attainment of majority 
by the minor on any day between 1st and 
SOth Jime 1947. This agreement to re- 
convey was also entered into by the elder 
brother acting for himself and on behalf 
of the minor. The benefit of the recon- 
veyance agreement was transferred to the 
plaintiffs and the plaintiffs brought a 
BUit for the performance of the recon- 
veyance against the brothers. The minor 
brother, who had attained majority, plead- 
ed that the reconveyance agreement 
Would not be binding upon him as his 
guardian elder brother was neither his 
de jure ^ardian nor the manager of the 
5oint familv. and secondly that agreement 
Imposed onerous obUgation on him and 
jfor want of mutuality was not enforceable 
against him. The court by a majority 
held that contracts entered into on behalf 
of a minor by his guardian or manager 
of bis estate can be ^ecificall.y enforced 
by or against the minor if the contract 
Is one which is within the competence of 
the guardian or manager who had enteiv 
ed into it on behalf of tiie minor so as to 
bind him by It and if it Is also for the 
benefit of Ae minor. This presupposed 
specific performance of a contract against 
the minor also. The ground put forward 
was that the minor could not repudiate 
the liability to reconvey at the same time 
retaining to himself the advantage gained 
by the purchase. The sale-deed and the 
agreement to reconvey formed part of 
one transaction and should be read and 
Interpreted together. Since the minor 
had accepted the title and ratified the 
E^e-deed, he could not be allowed to re- 
pudiate the essential pre-requisite of the 
sale in his favour, viz, the agreement to 
reconvey. Inddentaliy, however, in _ the 
majority judgment delivered by Govinda 
Menon J.. reference was made to Mir 
Sarwarjan’s case, (1912) ILR 39 Cal 232 
(PC) and to the comments thereon by 
vViswanath Sastil J. in Ramalingam’s case, 
AIR 1951 Mad 431. Since Ramalingam's 
case, AIR 1951 Mad 431 was dedd^ prin- 
cipally on the Privy Coundi decision In 
75 Ind App 115: (AIR 1948 PC 95) the 
learned Judge considered the Privy Coun- 
cil case also and attempted to show that 
Mir Sarwarjan’s case, (1912) ILR 39 Cal 
232 (PC) was still good law in its appllca- 
lion to contracts for the purchase of Im- 
moveable property on behalf of a minor. 
The learned Judge sought to put an Inter- 
pretation on the decision of 75 Ind App 
ai5=(AIR 1948 PC 95) which with great 
respect to the learned Judge, I am unable 
So accept. Certain assumptions were 
made which to me appear to be unwar- 
ranted. The first assumption was that a 
Concesdon was made before the Pnvy 


Council that the agreement to sell with- 
out a part performance of it under the 
provision of Section 53-A of the Transfer 
of Property Act could not be valid. With 
respect there is no such concession. What 
was conceded by counsel for the appel- 
lants was that their appeal would fail tm- 
less the appellants were entitled to the 
protection afforded by Section 53-A That 
was an elementary concession, because it 
does not require much of an argument to 
show that if the appellant-purchaser to 
whom the title in the property had not 
been transferred was not able to get the 
protection of Section 53-A by reason of 
the part performance of the contract he 
had no answer to the suit of the respon- 
dent-plaintiff who had sued on his title. 
Prom the assumption above made, fte 
learned Judge proceeded to obseive that 
there was no observation of the Privy 
Council which laid down that an execu- 
tory contract entered into by a guardian 
on behalf of a minor can be specifically 
enforced against the minor on his attain- 
ing majority. I have already ^own that 
the decision of the Privy Council directly 
involved the consideration of the question 
whether a contract In writing was a valid 
and enforceable contract. If it was not a 
valid and enforceable contract, the pur- 
chaser’s part performance under Section 
63-A of the contract by taking possession 
of the property would not protect him. 
There is also no warrant for the observa- 
tion, viz., 

'‘what is stated is that part-perform- 
ance under Section 53-A of the Transfer 
of Property Act is on the same footing as 
the completed sale by the guardian which 
would be binding on the minor if it is 
for necessity or benefit of the minor’s 
estate”. 

I do not think, as the learned Judge has 
again emphasised, that the Privy Coundi 
decision could be understood in the sense 
that a contract of sale of the property by 
guardian of a minor which is partly per- 
formed should be out on the same foot- 
ing as a completed sale. I am. therefore, 
unable to agree with the observations 
made by the learned Judge with a view 
to salvage the prindple of mutuality as 
laid down in Mir Sarwarjan’s case, (1912) 
ILR 39 Cal 232 (PC). 

17. The correct view, with great re- 
spect, has been taken by Full Bench of 
the Andhra Pradesh High Court presid- 
ed over by Subba Rao C, J., as he then 
was, in Surya Prakasam v. Gangaraju, 
AIR 1956 Andh 33 (FB) which I will 
have occasion to discuss at a later stage 
In greater detail hereafter. 

18. It was contended by Llr. Chitale on 
behalf of the respondent that the Privy 
Coundi decision in 75 Ind App 1 15= (AIR 
1948 PC 95) may at the very best support 
the view that a minor’s contract for sale 
for legal necessity is enforceable against 
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TiTtn, but there was no reason to extend 
the pnnaple of that decision to the case 
of a minor’s contract to purchase though 
for necessity or the benefit of the estate, 
as the point is directly governed by the 
Privy ODunal case in hlir Sarwaraans 
case (1912) ILR 39 Cal 232 (PC) In that 
case it was pointed out that the agree- 
ment to purchase was made by a manager 
or guardian and it was also held that the 
contract was beneficial to the mmor 
Even so the Pnvy Coimcil held that the 
contract was not enforceable. Since that 
decision is neither considered nor over- 
ruled, counsel submitted, by the later de- 
cision of the Pnvy Coimol in 75 Ind App 
1I5=CAIR 1948 PC S5) it would be bind- 
ing on this court on the footing that it 
still contmues to be good law When 
dealing with this question, a few cond- 
derations may be relevant. In the first 
place, Mir Sarwanana case. (1912) ILH 
39 Cal 232 (PC) was prmdp^y based on 
the doctrine of mutuality It must be 
seen that that doctnne has now been con- 
siderably shaken by the decision in 75 
Ind App 115=(AIR 1948 PC 95) because 
the case clearly establishes that a con- 
tract by a guardian on behalf of a mmor 
to sell immoveable property for necessity 
or for the b«efit of the estate la a vaUd 
contract which does not attract the apw- 
cation of the doctnne of mutuality l/te 
doctrme of mutuality was invoked 1^ 
cause the minor's contract under the 
Indian Contract Act was a void contract, 
but when It Is dear that a mloor’s con- 
tract entered into by a guardian for legal 
necessity or for the benefit of the estate 
is a valid contract, the doctrine of mutu- 
ality has no place. The reason Is that the 
want of capadty of the minor has been 
supplied by the guardian, and, therefore, 
the contract which would have been 
otherwise void has now become valid, 
provided of course the guardian acts with- 
in his authority pemdtted by Hindu 
Law This proposition would as much 
apply to a confraet for purchase as to a 
contract for sale. Therefore on prind- 
ple, il Mir Sarwarjans case. (1912) lUl 39 
Cal 232 (PC) cannot be Invoked In order to 
defeat a contract of sale of the property 
of a minor it cannot be invoked to defeat 
a contract for purchase on behalf of the 
toinor provided the guardian is adlng 
withrn his authority Secondly I have 
already pointed out that the pnnaple of 
lilt Sarwarjans case, (1912) ILR 39 Cal 
232 (PC) was extended by our High Courts 
to contracts of sales on behalf of minors 
by their guardian, because on pnnaple 
there v^ no distinction between the two 
Conversdy therefore if the law now is 
that the minor’s contract for sale entered 
Into by his guardian is enforceable by or 
agdnst the contract for purchase on 
behalf of the minor is equally enforce- 
able. Thirdly, there is no pxindple ot 
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law which prevents a Hmdu minor from 
being a transferee of property It has 
been held that If a deed of sale has been 
executed m favour of a minor and no 
part of the consideration remains to be ex- 
ecuted by him, he can sue for po<fsession 
of the property on the basis of his valid 
title imder the deed of sale (See 

for example Ulfat Rai v Gaun Shankar, 
(1911) ILR 33 All 657) If the transac- 
tion is bona fide and for the benefit of the 
minor, one finds it difficult to hold that 
a a>ntract to purchase is incapable of 
specific performance. Cases are conceli»* 
able where pimchase of immoveable pro- 
perty would become necessary or beneS- 
dal to the estate of the mmor A con- 
crete case may be where the minor’s 
house Is destroyed by fire and the guar- 
dian contracts to purchase a new bouse 
for the residence of the minor If the 
minor possesses a large estate and Is in 
possession of cash requiring investment,] 
do not see why the guardian may net en 
ter into a contract to purchase a house 
Bublect to a good title being made out by 
the vendor The purdiase being for the 
necessity, a completed transfer would 
give the minor absolute title I do nol 
see on wliat prinaple a contract to pur- 
chase Under the circumstances is not en- 
forceable The paramount consideration 
in Mir Sarwarians case (1912) IXJl 39 
Cal 232 (PC) for refusing to enforce the 
contract for purchase on behalf of the 
minor was that the contract would iinpose 
a personal obligation on the minor and 
this the guardian should not be permitted 
to do But that eoliatude can no longer 
avail the Hindu minor whose guardian 
can not only contract to sell but even 
gell the minor's property and create obli- 
gations binding on the minor under Sec- 
tion 55 of the Transfer of Property Act. 
Under Section 55 of the Transfer of Ito>- 
perty Act, the seller is bound — fa) to 
disclose to the buyer any material defect 
In the property (b) to produce to the bu- 
yer Jbis docaisaftEiij c* fiite * 0 ^ saaaains- 
fion. fc) to answer to the best of his In- 
formation all relevant questions relating 
to the property or the title thereto (d) 
to execute a proper conveyance when tha 
price fa tendered (e) to take care of the 
property between the date of the contract 
of sale and the delivery of the property (0 
to gl\e to the buyer posse^on of the 
property (g) He fa also deemed to con- 
tract with the buyer that he has title to 
the property and *o on. and 'o forth. 
All the«:e obbgations are under- 
taken in a sale of mmor’s immoieable 
property and if such obligations really 
do not come m the way of the guardian 
alienating the proper^ of the mmor for 
reasons ot necessity I do not see how a 
contract for the purchase on ^hall of the 
mmor which Imposes much less onerous 
liabilities on him, can be regarded as a 
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bar to specafic enforcement As pointed 
out by Ayyanfiar J. delivering ibe judg- 
mmt of ttie Bench in Annanidai Chetly 
Joint Firm, Palni v. Muthuswami, AIR 
1939 Mad 538 at p. 542 the personal 
liability arising out of the contract of the 
guardian is the liability of the minor’s 
estate only. The learned Judge observ- 
ed: 

".........It is scarcely necessary to add 

that the liability of the estate though 
personal, in the English law sense of the 
word, is not personal in the sense that 
the person of the minor after majority 
can be arrested in execution. A personM 
liability arising out of the contract of the 
guardim is a liability of the minor’s 
estate only ” 

If for the breach of the statutory cove- 
nants involved in a sale a minor’s estate 
is made liable, there is no principle on 
which his estate may not be made liable 
for a breach of the contract to 
purchase immoveable property. How- 
ever, when considering this question, one 
must never lose sight of the fact that the 
guardian is a competent guardian, that 
the transaction is justified on the ground 
of necessity or benefit to the estate, and 
lastly, that it is for the benefit of the 
minor. Besides when a party comes to 
the court for specific performance of the 
contract, the court is bound to consider 
whether it would be eq^litable and just 
from the minor’s point of view that the 
contract shoidd be enforced against him. 

19. I now turn to the Full Bench de- 
cision in AIR 1956 Andh 33 (FB) referred 
to above. In that case, there was one 
contract entered into by a guardian of a 
Hindu minor which embodied both an 
agreement to sell the minor’s property 
and to pmchase it after the minor had at- 
tained majority. The other parties to fte 
agreement brought a suit for the specific 
performance of this contract as in the 
meantime the guardian had sold the pro- 
perty to somebody else subsequent to the 
above agreement. So the que^on arose 
whether a contract entered into by a 
guardian of a Hindu minor for sale or for 
pmchase of immoveable property "was 
specifically enforceable against the minor, 
and, that question was referred to the 
Full Bench in xnew of the observations 
made by Viswanath Sastri, J. in AIR 
1951 Mad 431 already referred to._ The 
opinion of the Full Bench was delivered 
by the learned Chief Justice. _ The whole 
question was reviewed in detail, and they 
have deduced principles with which, with 
great respect, I find entirely in agree- 
ment. The principles and points made out 
may be stated as follows: 

(1) A minor has no legal competency 
to enter into a contract or authorise <m- 
other to do so on his b eha l f . A guard ian . 


therefore, steps in to supplement the I 
minor's defective capacity; 

(2) Capacity is the creation of law, 
whereas authority is derived from (nature 
of) the act of parties; 

(3) The liinit and extent of the guardi- 
an’s capacity (authority) are conditioned 
by ^du law. They can only function 
within the doctrine of legal necessity or 
benefit. The validity of the transaction 
is judged with reference to the scope of 
his power to enter into a contract on be- 
half of the minor; 

(4) Even the personal liability arising 
out of the guardian’s contract is a liabi- 
lity of the minor’s estate only; 

(5) Since the guardian under the Hindu 
law has the legal competency to enter 
into a contract on behalf of the minor 
for necessity or for the benefit of the 
estate, the contract is valid from the time 
of its inception, and since either party 
can enforce the contract, the test of mu- 
tuality is satisfied; 

(6) There cannot be any essential dis- 
tinction between a contract of sale and 
contract of ptnchase. The difference is 
only one of degree. There is no differ- 
ence in principle between the case of 
purchase by a guardian and that of a case 
of a sale by a guardian, because both de- 
pend for their validity on the competen- 
cy of the guardian acting within the 
scope of his power under Hindu law; 

(7) An agreement to convey or pur- 
chase is only a preliminary step in com- 
pleting a transaction of sale or purchase 
as the case may be. Without negotia- 
tions and without any agreement, oral or 
in writing, rarely is a sale-deed executed 
and registered. To hold that guardian 
can execute a sale-deed in respect of a 
specific property but he cannot legally 
enter into an agreement to convey or pur- 
chase the same is incongruous and illo- 
&cal; 

(8) Contracts to sell or purchase pro- 
perty are transactions closely connected 
with dealings in immoveable property by 
a guardian giving rise to obligations an- 
nexed to that property. They cannot be 
equated with contracts of loans imposing 
personal obligations on the minor. 

(9) The courts following the decision in 
Mir Sarwarjan’s case, (1912) ILR 39 Cal 
232 (PC) had held that a contract of sale 
or purchase entered into by a guardian 
on behalf of a minor could not be en- 
forced against the minor on the ground 
of mutuali^. Tliat view is no longer 
Eoimd in view of the later Privy Council 
decision in 75 Ind App 115= (AIR 1948 
PC 95) whicli, in clear and unambiguous 
terms, rules otherwise. 

20, The last conclusion seems to be 
inevitable on the authority. I have not 
been referred to any judgment of the 
Supreme Court or of this Court subse- 
quent to the Privy Coimdl dedrion in 
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75 Ind App 115=(AIR 1S48 PC 85) taWng 
a contrary view or even doubting It. I 
would, therefore, hold that a contract to 
purchase immoveable property by a com- 
petent guardian acting withm his autho* 
nty on behalf of a oilnor is spedfically 
enforceable by or against the minor. 

21. Mr Chitale contended that even 
If this be the final condudon on 
the point of law Involved, the same 
ahould not be applied where the guardian 
Is a de facto guardian. I do not think I 
can accept this subnu^on. A Full Bench 
of this High Court in Tulddas v Raismg- 
ji. 34 Bom LB i4a3=(Am 1933 Bom 15) 
(FB) has held that tmder Hindu law a 
de facto guardian of a imnor g«n validly 
sell the property of a minor to a thud 
person for legal necesdty, because there 
is no difference in respect of the powers 
of a de lure guardian and a de facto guar- 
dian with regard to the dedings of the 
minor and In regard to minor’s prope r t y . 
In Hunoomanpersaud fl case, 065^57} 6 
Zioo Ind App 393 (PC) the Lsdy who was 
a natural guardian and a de lure manager 
was treated as if she was a de facto 
manager, and still It was held that she 
had the necessary authority to alienate 
the minor’s property for necesstty or for 
the benefit of the estate. If the de facto 
guardian has power to alienate the pro- 
perty of his ward for reasons of necessitr 
or b^efit, he would eaually have the au- 
thority to purchase Immoveable property 
for the mmor for the same reasons. It 
was next contended by Mr Chitale that 
t^en a de lure guardian is living and Is 
under no diubiUtv. the de facto guardian 
has no right to alienate the minor's pro- 
perty He contended that in the present 
Case. Kamdeo was living, and It was not 
Shown that he was under any dlsabibty, 
and, therefore, the mother could not be 
the proper guardian who could purchase. 
1 have not been referred to any reported 
dearion which holds that a de facto guar- 
dian’s authority is thus arcumscribed. 
X have already held that the nunor Is 
living with the mother and the mother Is 
looking after his affairs and not the ^ther. 
In the present case, the mother actual- 
ly intervened to eave the property from 
bdng sold by the revenue authorities lor 
the recovery of the iaaual I/mh ffamdev 
did not lift a little finger Obviously, 
his mother was acting in the best Inteieri 
of her Infant son. while the lather was 
not. and. therefore, the mere fact that 
be was living at the date would not In 
any way diminish the authority of a de 
facto guardian whidi Is resdei^ to bar 
by reason of the special status of de facto 
guardianship. Once it is held that she is 
the de facto guardian, her authority Cows 
from that particular status, and if that 
authority is used by her within the limits 
prescribe by Hindu law, her contracts 
most be upheld. 


22. Finally Mr Chitale contended that 
& contract to pundiase immoveable pro* 
party cannot be r^arded as one for the 
benefit of the estate As to whether a 
transaction Is for the benefit of the estate 
or not Is essentially a question of fact 
This court in Hemraj v Nathu. 37 Boro 
LR 427=(AIR 1935 Bom 295) (FB) has held 
that under Hindu law the manager of a 
minor is not entitled to sell the minor’s 
property merely for the purpose of en- 
hancing the value of the property of the 
minor or for increasing the minor’s in- 
come;. and the question whether the same 
Is for the benefit of the estate involves 
the considrrBtioa of something more than 
merely whether the purchase price paid 
is a good price. It also Involves the fur- 
ther question, what is to be done with 
the purchase-money In that case a nar- 
row stnp of land belonging to a minor 
was sandwiched between two ideces of 
land belonging to the defendant. The de- 
fendant was anmoua to purchase this nar- 
row stria and. therefore, he p^d a sum 
of Rs. 900 for purchasing that na rr ow 
strip although ordinarily the value of that 
sMp would have been just Ba 600 Obvi- 
ously there was no neceaaty for the sale. 
Some evidence was product at the time 
of the hearing to show that the amount 
lealised lay sale, that is Ba. 900, was In- 
vested Is the family business. Ho eid- 
dence. however, was 0 ven to show whe- 
ther the interest thus acquired tn the 
business by the minor was worth more 
than Rs. 600 It was pointed out that to 
sell a piece of land at a very goixl price 
would not be beneficial it purchase 
money was to be invested in Insolvent 
businesa. However, the learned Chiet 
Justice held that the manager of a minor 
was not entlUed to sell the minor’s pro- 
pertv merely for the purpose of enh^c-' 
log the value of the property of the 
minor or for Increasing the minor’s In- 
come. At the Same time he was not In- 
clined to hold that no transaction could 
be for the benefit of the minor which 
was not ofacharacler toprotector pre- 
serve the property of the minor Where It 
Is for Uiat purpose, ft would be obviously 
for the benefit of the estate. 

23. Mr. WalawaDcar contends that the 
present transacfion. In reality, is merely 
for the preservation and protection of the 
ancestral property In which the minor 
had interest by birth. After the 

of the property by the father, the minor's 
mother in order to get a written agree- 
ment from the defendant to reconvey the 
same paid nearly Ri 500 which were due 
on account of the taqual lean. The de- 
fendant also acknowledged fa the writ- 
ten statement that he was anxious all the 
time that there should be no deprivation 
or lop to the estate of the minor. This 
posti^ted that If the property was lost to 
the family, the minor’a interest would 
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suffer. The agreement also refers to an 
a^eement to reconvey from the very be- 
ginning. So this is a case in which the 
motive of the mother was preservation of 
the ancestral property of the minor which 
otherwise would be lost for ever. I may 
further point out that six acres of good 
land was purported to be sold for just 
Rs. 1500. My conclusion, therefore, is 
that this agreement to purchase was for 
the benefit of the estate, and, therefore, 
it is enforceable at the Instance of the 
minor. 

24. In the result, I must hold that the 
contract of purchase is enforceable at the 
instance of the minor-plaintiff. The orders 
of the lower Courts are, therefore, set 
aside, and it is directed that the defen- 
dant do execute a sale-deed in favour of 
the plaintiff of the property in suit The 
plaintiff is directed to deposit the amount 
of Bs. 1500 in court within one month of 
the receipt of this record by the trial 
court Ihe defendant shall execute the 
sale-deed within one month of the date 
of the deposit or such time as the court 
may extend for the purposes of the de- 
posit If the sale-deed is not executed 
by the defendant the court diall cause 
the sale-deed to be executed at the cost 
of the defendant The plaintiff, shall 
get ' his costs from the defendant 
throughout and the defendant diall bear 
his own costs. 

MVJ/D.V.C. Order accordingly. 


AIB 1969 BOMBAY 151 (V 56 C 27) 
NATHWANI, J. 

Sir Dinshaw Manekji Petit Petitioner 
V. G. B. Badkas and others, Respondents. 

Arbitration Petn. No. 62 of 1967, D/- 25- 
1-1968. 

Defence of India Act (1939), S. 19(l)(g) 
and (e) and Kales under Section — Inter- 
pretation of— -Operative portion of Q. (1) 
(e) of the section excludes application of 
other laws to "arbitrations” under the sec- 
tion — Exclusion is not confined to only 
provisions relating to actual assessment 
of amount of compensation^ — ■ "Law for 
the time being in force”, indicate inde- 
finite future and not only law in force at 
time of passing of the Act — Section 19 
and rules thereunder form a complete 
code for determining compensation by 
arbitration under S. 19 and no other law 
was to affect these provisions — Arbi- 
tration Act (1940) falls within the ex- 
pression and does not apply to aw^d 
made under S. 19 — Section 14 of Arbi- 
tration Act being inconsistent with pro- 
visions of-S. 19, does not apply to award 
under S. 19. by reason of exception m 
S. 46. Arbitration Act — Award under 
S. 19 cannot be set aside imder Arbitra- 
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tion Act — Court has no jurisdiction to 
entertain application under S. 14(2), Arbi- 
tration Act in respect of an award under 
S. 19 — Arbitration Act (1940), Ss. 14(2), 
46, 17. AIR 1954 Cal 41 held obiter and 
Dissented from. 

Clause (g) of S. 19(1), Defence of India 
Act, provides that save as provided, in 
the section nothing in any law shall ap- 
ply to "arbitrations” under the said sec- 
tion. In other 'words, the operative part 
of clause (g) excludes the application of 
other laws to "arbitrations" under the 
said section. Clause (g) does not say 
that nothing in any law shall apply to 
principles for fixing the actual amoimt of 
compensation under S. 19. Section 19(1) 
itself provides that when any action is 
taken of the nature described in Section 
299(2) of the Government of India Act, 
1935. there shall be paid compensation, 
the amount of which ^all be determined 
in the manner and Sn accordance with 
the principles, thereafter set out Le. In 
clauses (a) to (g). Whereas dause fe) of 
S. 19(1) lavs down the manner of the 
determination of the amount of compen- 
sation. clauses (b), (c). (d). (f) and (g) deal 
with other matters for determining such 
compensation by arbitration. (Para 7) 

Further, the opening words in clause 
(g). viz. "save as pro'vided in this section 
and in any rules made thereunder", in- 
dicate that the scope of the provisions of 
law that are not applicable to arbitrations 
xmder S. 19 is not restricted only to the 
principles for fixing the actual amount of 
compensation but extends also to all mat- 
ters referred to In the section and the 
rules made thereunder. The law which 
is not to apply to arbitrations under the 
said S. 19(l)(g) covers all matters relat- 
ing to arbitrations referred to in S. 19 
and rules made thereunder and is not res- 
tricted merely to the manner of deter- 
mining the amount of compensation laid 
down in the said clause (e) of S. 19(1). 

(Para 7} 

Apart from the literal meaning, con- 
struing the words "the law for the time 
being” in clause (g) of S. 19, they are 
capable of reasonably bearing the only 
meaning as referring not only to law in 
force at the time of the passing of the 
Defence of India Act but also to any 
other law that may be passed subsequent- 
ly and which is in force at the time 
when the question of the apnlicability of 
such law to arbitrations held under the 
said section arises. (Para 8) 

It is clear from the provisions of Sec- 
tion 19, and the rules made thereunder, 
that the legislature' intended to make a 
complete code for determining compensa- 
tion by arbitration under S. 19 and no 
other law was to affect the' provisions of 
that code. It is true that in S. 19 or the 
rules made thereunder there is no tJrovd- 
sion to the effert that an award will be 
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enforceable as a decree o£ a Civil Court. 
It may however, be that such a provi- 
sion was considered lumecessary m view 
of the fact that as It is the Government 
who has to pay the amoimt of compensa- 
hon and that too in the discharge of their 
constitutional liability to do so it was 
considered that they would comply with 
the award or m case of an appeal, with 
the decision of the TTi ph Court and no oc- 
casion would arise for a party to enforce 
the terms of the award for payment of 
compensation against the GovemmenL In 
any event omissicin of such a provision in 
S 19 and rules thereunder does not de- 
tract from their constitutmg a complete 
code so far as determination of the amount 
of compensation by arbitration is con- 
cerned as a person to whom compensation 
IS awarded by an award made under the 
said section can enforce the award by 
filing a suit to recover the amount of 
compensation and smce 1950 even by Cl- 
ing a petition for a wnt of Mandamus 
under Art 226 of the Constitution, 

fPara 12) 

The words 'Taw for the time being m 
force m S ISflJfg) refer to any law 
bearing upon the subject ot arbitration 
which is m force at the time when the 
question of applicability of that law to 
arbitration under S 19 of the Defence of 
India Act arises and covers any such law 
which came Into force even after the ^ 
BWfT of the Defence of India Act The 
construction that the words refer only to 
law in force at the time when the Defence 
of India Act came Into force, is opposed 
to the well known rule of construction 
that Court should avoid a construction 
which would render any part or words of 
the statute redundant The Arbitration 
Act Aerefore fntia within the ambit of 
the said words law for the time being 
in force in S 19(l)(gi and its provisions 
including S 14(2) do not apply to an 
award made under the said S 19 AIB 
1954 Cal 41 held obiter and dissented 
from AIB 1958 Cal 7J Bef, 

(Baras 13 and 18) 
Section 46 of the Arbitration Act so 
far as it Is material lays down that the 
provisions of the Arbitration Act shall 
apply to every arbitration under any 
other enactment for the time being in 
force except in so far as the Arbitration 
Act is inconsistent with the other enact 
ment or with any rules made thereimder 
Even if the application of the Arbitration 
Act to arbitrations under S 19 of the De- 
fence of India Act is not excluded by 
dause (g) of the sdd S 19(1) S 14(2) of 
the Arbitration Act being inconsistent 
with the provisions of the said Section 19 
and rules made thereunder by reason 
of the exception in S 46 of the Arbitra- 
tion Act does not apply to an award made 
under the said S 19 (Section 19 and the 
rdevant Rules under the section and the 


relevant provisions of the Arbitration Act 
(1940) considered) (Paras 19 21 to 25) 
Apart from the rules framed under 
S 19 a parly has no right to have an 
award imder S 19 set aside under the 
Arbitration Act. Under Section 17 of 
the Arhiiration Act, a Court may set 
aside an awarf after ft is ffled in Court 
But the provisions of S 17 of the Arbi- 
tration Act. In so far as It empowers the 
Court to set aside an award, are incon- 
sistent with the provirions of S 19(l){e) 
of the Defence of India Act and the 
Buies 9 and 13 made under that section. 

(Para 26) 

In order to render any provisions of 
the Arbitration Act Inconsistent with 
any other enactment providing for arbi- 
tration withm the meaning of S 46 of 
the Arbitration Act, the whole scheme of 
the latter enactment Is material and may 
be looked at to see whether it creates 
thereby a special self contamed code for 
arbitration and thus by necessary impli- 
cation excludes the jurisdiction of Civil 
Court under the Arbitration Act as 
beiDg inconsistent with the said scheme of 
the other enactment The whole s^eme 
and object of S 19 of the Defence of 
India Act and the rules thereimder is to 
crwte a speaal forum by way of arM- 
traUoD including an app^ to the High 
Court for determining the amount of 
compensation m respect of compulsory 
acquisition of property by Goroniment 
and to exclude the juri^ction of the 
under the Arbitration Act 
^ 1943 C:al 255 and AIR 1943 Bom 341 
Rehed on. {Para 27) 

Thus the provisions of Sections 14(2) 
and 37 of the Arbitration Act being whol 
ly inconsistent with the provisions of 
Section 19 and the rules made there- 
und« do not apply to arbitration under 
S 19 (Paras 28. 29) 
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Union of India 
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Society Ltd, 26 

(1869) 5 CP 65=39 UCP 63, Coles v. 
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(1861) 31 LJ Ch 867, Ellison v. Thomas 8 

G. A. Thakker with R. J. Bhatt, for 
Petitioner; H, M. Seervak Advocate Ge- 
neral with T. Andhyarujina, (for Nos. 
2 and 3) and Kenia (for Nos. 4 to 7), for 
Respondents. 

JUDGMENT: This is an application 
tmder Section 14(2) of the Arbitration 
Act, 1940, for an order directing the first 
Respondent, who was appointed an arbi- 
trator imder S. 19 of the Defence of 
India Act, 1939, to file in the Court an 
award made by him on 12th August 1967. 

2. The first Respondent did not appear 
at the hearing of the application. The 
learned Advocate General, however, who 
appeared for Respondents Nos. 2 and 3, 
raised a preliminary objection to _ the 
maintainability of the present petition. 
He submitted that the Cotirt has no juris- 
diction to order the first Respondent to 
file the Award for two reasons, firstly, 
S. 19(10g) of the Defence of India Act 
excludes the operation of the Arbitra- 
tion Act to arbitration held under 
Section 19 of the Defence of India 
Act, and secondly, even assuming that 
the Arbitration Act applies to such 
arbitrations, by reason of Section_46 of the 
said Act, the provision of Section 14(2), 
being inconsistent with the provisions 
of the said Section 19 and rules made 
thereunder, will not apply to an award 
made imder the said Section 19. iMr. 
Thaldcer, the learned Corasel for the 
petitioner, disputed the validity of both 
tiiese contentions and maintained that 
the present application was competent 
under Section 14(2) of the Arbitration 
Act. 

3. The facts of the case are not in dis- 
pute. The petitioner and others were at 
all material times the trustees of a trust 
created by the late Sir Dinshaw Man^ji 
Petit (2nd Baronet) under a declaration 
of trust dated 17th January 1931, and as 
such were ownersAessees of a property 
situate at Tardeo. Malbar Hill Division 
(hereinafter referred to as the Petit 
Mills Estate). The petition^ is the sole 
surviidng trustee of the said trust. Res- 
pondents Nos. 4 to 7 as the Trustees of 
Indenture of Settlement dated 29th Jfarch 
1923, were the lessors, and the petitioner 
and other trustees of the said trust dated 
17th January 1931 the lessees of a portion 
of the Petit Millq Estate admeasuring 
about 64,000 square yards. By an ordCT 
dated 1st April 1942, issued by the Col- 
lector of Bombay, under Rule 79 of the 


Defence of India Rules the Petit Mills 
Estate was requisitioned. Subsequently, 
however, by another order dated 28th 
October 1942, issued by the Collector of 
Bombay imder Rule 75A of the Defence 
of Iiidia Rules the Petit Mills Estate was 
acquired. The Collector of Bombay of- 
fered and the trustees of the said trust 
dated 17th January 1931 accepted under 
protest and without prejudice to thdr 
rights and contentions a sum of Rupees 
22,49,770 as compensation for the acquisi- 
tion of the Petit Mills Estate, The trus- 
tees thereafter filed a suit in this Court, 
being suit No. 1669 of 1945, against the 
Dominion of India and the then province 
of Bombay for a declaration that they 
were the owners of the suit lands and for 
possession and other reliefs. The said 
suit was dismissed and thereupon an ap- 
peal was filed by the trustees, which ap- 
peal was also dismissed by the Appd- 
iate Coiud;. The trustees then filed an 
appeal to the Supreme Court of India, 
being Appeal No, 241 of 1955. By a 
Consent Order obtained on 14th Septem- 
ber 1960 disposing of the said appeal in 
the Supreme Court it was inter alia, 
provided that the Government of Llaha- 
rashtra should pay to the Trustees as 
solatium 15 per cent of the said sxim of 
Rs. 22,49,770 and that the amount of 
compensation, if any, payable to the 
Trustees as Mr market viue of the said 
property over and above the said sum 
of Rs. 22,49,770 should be determined 
by arbitration as and in the manner pro- 
vided by Section 19 of the Defence of 
India Act and the rules made thereunder, 
and that in the event of the trustees 
being awarded any compensation as fair 
market value of the said properly in 
excess of the said sum of Rs. 22,49,770 
the Government of Maharashtra should 
pay to the Petitioner such additional 
compensation as also further amount 
equhl to 15 per cent of the additional 
amount of compensation so awarded. 

4. Accordingly the Government of 
Maharashtra paid to the Trustees the 
solatium after deducting costs, and also 
appointed the first respondent as an 
arbitrator to determine the amount of 
further compensation, if any, payable to 
the trustees. The first respondent made 
and published his award on 12th August 
1967 and gave notice thereof to the 
parties on the same day. It is not dis- 
puted that by his Award the first res- 
pondent has disallowed the entire claim 
of tlie petitioner for compensation in ex- 
cess of the said sum of Rs. 22, 49, 770 
and for further amount by v.^ay of 
solatium." The petitioner by his At- 
tome'y^s telegram dated 8th September 
1967 requested the first Respondent to 
file his Award in this Court. As the first 
respondent did not do so, the petitioner 
as the sole surviving trustee of the said 
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trust has filed this petition on Ilth 
^ntember 1967 for directing the first 
R^l^ndent to file or cause to be filed 
the Award in this Court The first res- 
pondent did not file his appearance and 
remain^ absent On behalf of respon- 
dents Nos. 2 and 3, however an affidavit 
In reply was filed on 24th November 
1957 by one Shrtram V ^rshe. Under 
Secretary to the Government of Mahara- 
shtra. contending that S. 14121 of the Arbi- 
tration Act did not apply to the said 
Award made tmder S 19 of the Defend 
of India Act 1939 Though the Petitioner 
applied for time for filing an affidavit in 
rejoinder no such affidavit was filed. 

5. The learned Advocate General la 
support of his preliminary obfectlon that 
clause (g) of Section 19(1) of the Defence 
of India Act excludes the application of 
the Arbitration Act submitted that the 
words *Taw for the tune being in force" 
used In the said clause (g) refer not only 
to laws that were in operation at the time 
of the passing of the Defence of India 
Act btrt also to law that may be passed 
In future thereafter and Is in force at the 
time when the Question of applicability of 
such to arbltratioa under the said section 
19 arises, and, therefore, even though the 
Arbitration Act came into force after the 
passing of the Defence of India Act 
on 1st July 1940, it falls within the pur- 
view of the words In Section 19(l)(gl 
with the result that the Arbitration Act 
does cot apply to arbitrations under the 
ffaiH S 19 The teamed Advocate Gene- 
ral ■i«-» l^ted my attention to a deacon 
of the Calcutta Blgh Court, in East India 
•F ilm Studios V P K. Mukherjce, AIR 
1954 C^ 41 wherein the said words "law 
for the time b^ng" In Section 19 (1) (g) 
have been construed by Bose, J as re- 
ferring only to law actually In existence 
at the time of the passing of the said De- 
fence of India AcL The learned Advo- 
cate General, however submitted that the 
observations in Calcutta case in 
regard to the construction of the said 
words were obiter and that, in any event, 
the learned Judge had overlooked im- 
portant matters of context In constru- 
ing the said words. Mr Thakker for 
the petitioner on the other hand, submitt- 
ed that the said clause (g) of Section 19(1) 
does not exclude the application of ArU- 
tration Act to arbitrations under Section 
19 of the Defence of India Act and rais^ 
a two-fold argument. Firstly, he argued 
that on a proper construction of Section 
19(l)(g> the provisions of any other taw 
which are not to apply thereunder are 
only those which relate to the assessment 
or fixation by an arbitration of the actual 
amount of compensation to be paid by the 
Government for compulsory acquisiUon 
of property but no law in so far as It re- 
lates to other matters relating to such 
arbitration is excluded, and as the ArU- 
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tration Act relates to matters other thap 
the fixing of the amount of compensation, 
it is not excluded by the said clause (g) 
of Section 19(11 and that If be were ri^t 
In his submission on the true scope of 
Section 19(1) the question of construing 
the said words "law for the time being 
in force" In clause fg) would not arise in- 
asmuch as it would not then matter iQ 
the present case whether the said words 
referred only to law In existence at the 
time of coming Into force of the Defence 
of India Act or whether they covered also 
other law which came Into force subse- 
Quently Secondly. In the alternative, he 
argued that on a proper construction the 
said words "law for the time being in 
force” refer only to the law actually In 
existence on 29th September 1939, when 
the Defence of India Act came Into opera- 
tion. and as the Arbitration Act came in- 
to force subsequently on 1st July 1940, 
the Arbitration Act does not fall within 
the ambit of the said wor^ In support 
of his construction of the said words he 
strongly relied on the case of AIR 1954 
Cal 41 and submitted that the dedtion 
therein was not obiter and that this Court 
should follow the aame as laying down 
the correct law 

6. In order to appreciate these rival 
contentions it is necessary to set out 
fully Section 19 of the Defence of India 
Act Section 19 runs as follows* 

19(1) ”Where under Section 19A or by 
or under any rule made under this Act 
any action is taken of the nature describ- 
ed in sub-section (2) of Section 299 of the 
Government of India Art, 1935, there 
shall be paid compensation, the 
of which shall be determined in the 
manner, and in accordance with the 
pnndples heremafter set out th^t is to 
saw- 

fa) "Where theamoimt of compensation 
can be fixed by agreement It shall be 
paid in accordance with such agreement 

(b) •^ere no such agreement can be 
reached, the Central Government shall 
appoint as an arbitrator a person qualifi- 
ed under sub-section (3) of Section 220 of 
the abovementioned Act for appolntmeol 
as a Judge of a High Court 

(c) The Central Government may, iQ 
any particular case, nominate a person 
having expert knowledge as to the nature 
of the property acquired, to assist the 
arbitrator and where such nomination la 
made, the person to be compensated may 
also nominate an assessor for the said 
purpose. 

(d) At the commencement of the pro- 
ceeding before the arbitrator, the Central 
Government and the person to be com- 
pensated shall state what in their respec- 
tive opinion Is a fair amount of compensa- 
tion. 

(e) The arHtrator In maHng Ua 
award shall have regard to*— 
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(i) the providons of sub-pction (1) of said Section 19. It does 
'oo 'I'V.a T onrl Aomrisition Ac 
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S. 23 of the Land Acquisition, A^ 1894 
so far as the same can be apphcable; 

(ii) Whether the acauisition is o£ a 
permanent or temporary character. 

Provided that where any property ^ 
quisitioned under any rule nmde undCT 
this Act is subsequently acquir^ w 
Section 19A or any such nde the 
trator in any proceedinss in comecnon 
with .such acquisition shall, for Pa- 
noses of the provisions of the smd b. 
teke into consideration the Ticket v^ue 
of the property at the date oi 
Sion as aforesaid and not at the date of 
its subsequent acquMtion. ■ 

ffl An appeal shall lie to tim tliau 
Court against an award of an 
except in cases where the ainoimt 
S does not exceed m 
in this behalf by rules made by the Cen 

tral Government eection 

fel Save as provided m thm secuon 

and in ^y rul^ made thereunder, no^ 
Sng in any law for the time being ^ 

apply to arbitrations under this 

3rsL fStf 

fo'^e gj^ierality of the foregoing powers 

‘“t) a'fprSu'’r“beWdd to axM- 

toe^pS.Stes^'toV toUowri to 
apportioning the costs of Proce^^^s be- 
fore the arbitrator and ^PP^ 

(cl the maxunum ain°^t of ^ a 
against which no appeal shall he . 

is’wh^t to sa^aod |t|pto. to 


Bald secuon la. ix aoes not say that 
nothing in any law shall apply to princi- 
ples for fixing the actual amoimt of 
compensation under the said Section 19. 
The said Section 19(1) itseK provides that 
when .any action is taken of the nature 
described in Section 299(2) of the Gov- 
ernment of India, Act, 1935, there shall 
be paid compensation, the amount of 
whiSh shall be determined in the man- 
ner and in accordance with the princi- 
ples, thereafter set out, Le in clauses (a) 
to (g). Whereas clause (e) of the said 
Section 19(1) lays down the manner of 
the determination of the amount of com- 
pensation, clauses (b), (c), (d), (f) and (g) 
ripal with other' matters for determinmg 
such compensation by arbitration. Thus, 
the said clause (b) provides for an ap- 
pointment of arbitrator by the Central 
Government and for qualifications of 
such arbitrator, sub-clause (c) empow^ 
the Government and the person to be 
compensated to nominate person to assi^ 
the arbitrator, sub-clause (d) deals wim 
statements by the Government and the 
person to be compensated about what in 
their respective opinion is the fair amount 
of compensation and sub-clause (f) 
provides for an appeal to the High Court 
against the award of an arbitrator except 
in cases where the amount thereof do^ 
not exceed the prescribed amotint Sub- 
section (2) of Section 19 empowers tte 
Central Government to make'^es for 
the purpose of carrying into effect the 
provisions of Section 19 and sub-clause 
(a) of Section 19(3) provides that su^ 
rules may prescribe the procedure, to be 
followed in arbitrations under th^ sec- 
tion. Further the opening , wor(k ml 
clause (g). viz. "save as provided m 
section and in any rules made iher^ 
under”, indicate that the scope of the 


S^on 19 of the De- under”, indicate that the scope oi, me; 
arbitration mda ej. there- provisions of law that are not 

fence of In^ A^ an arbitrations under toe s^d S^on 19 

f°/ofS?use'^S)?f a^d’^ection 19(1). fa not restrain^ (resected ?) only to toe 
^®e lid dane (g) P^mvides 

SS'fo ‘SSSMSy “SS to S 

^ -iQ tq other words, the opsratiye 
S of tiielid^^e S excludes toe 


19(H(^ ■with the 
opimon. there is no ® , reiected as 

this contention and mud ^^reieaeo^^ 

being.opposed to ^ 

clause (g) tv.'of nntoing in any law 
to to 


to aroitrauons unutu me 
fa not restrained (restricted ?) only to the 
principle for &dng toe ac^ 
of compensation but eirtends ^ ^ 

matters referred to ju toe said Se^on 
19 and toe ndes made thereunder. L^^" 
Iv as already stated, -toe manner of fi^g 
toe amount of compensation la provmed 
for in clause (e) of Section 19(1) whito 
requires an arbitrator to make jus award 
Imving regard to (i) the provisions of 
^b^ction (1) of Section 23 of toe Land 
Acquisition Act, 1894. eo ^ as toe same 
can be applicable and (ii) 
acquisition is of a permanent or 
character. If in enacting toe sdd cla^e 
fe) of Section 19(1) the le^lature .ody 
intended that toe manner of deternnn^ 
the amoimt of compensation laid down 
In Section 19(l)(e) should not be affect- 
ed by any other law toe same could w^ 
have been stated in the said clause (e) 
Itself. I. therefore, hold that toe kw 
which is not to apply to arbitration imder 
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the said Section 19(lKs) covers all mattras 
relating to arbitrations referred to m the 
said Section 19 and rules made thoe- 
under and is not restricted merely to the 
rpann^r of determining the amount of 
compensation laid down In the said 
clause fe) of Section 19(1). 

8. Coming next to the meaning to be 
attributed to tee words "law for the 
time being m force,” in the said clause 
(g) the learned Advocate General con- 
tended that tee natural Import of the 
words "for tee time being” Indicate in- 
de^te future state of thing and in sup- 
port ated a passage from Stroud's Judi- 
cial Dictionary, (3rd Edition) VoL IV page 
3030, which is as follows 
"The phrase 'for the tune being” may, 
according to its context, mean tee time 
present, or denote a smgle period of time, 
but its general sense is that of time in- 
deinute, and refers to an Indehmte state 
of facts which will arise in the future, 
and which may (and probably will) vary 
from tune to time (Ellison v Thomas) 
(1861) 31 LI Ch 867 and (1862) 32 LJ Ch 
32 Coles V Pack, (1869) LR 5 CP 65 
See also Re Gunter’s Settlement Trusts, 
(1949) Ch 602” 

He. therefore, submitted that in their 
ordinary sense the said words "law for 
tee tune bemg m force ' refer not only 
to law in force at the time of the passing 
of the Defence of India Act, but also to 
any other law that may be passed sub- 
sequently. and which vs in force at the 
tune when the question of the applicability 
of such law to arbitrations held under the 
said Section 19 arises. There was some 
argument before me whether the said 
words in their general sense bear the 
meaiung given in Stroud's judicial 
Dictionary Mr. Thakker for the peti- 
tioner argued that the two cases, viz., 
(1861) 31 UCh 867 and (1862) 32 

LJCh 32 and (1869) 5 CP 65 

died by Stroud do not bear out 
tee said meaning and relying on 
the decision of the Calcutta High 
Court m East India Film Stu^s v P. K. 
Mukherjee submitted that the said 
words had to be constroed accord- 
ing to their context, and that In the pre- 
sent case the said words so construed 
refer only to law In force at the time 
when the Defence of India Act came into 
force It IS, however, not necessary to 
consider the cases cited in Stroud’s 
Judicial Dictionary, as in my opinion, apart 
from the literal meaning construing the 
said words "for the time bemg” In 
clause in) accordmg to their context teey 
are capable of reasonably bearmg the only 
meaning sought to be placed teereon 
tee learned Advocate General 
9 Turning teen to the context, as the 
said words •'for the time being” in Sec- 
tion 19(l)(g). qualify the words "law 
in lorc^' the learned Advocate Genend 
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stressed the scheme and ptirpose of the 
paid Section 19 and rules made there- 
under and submitted that tee Legislature 
Intended to provide thereunder a com- 
plete self-contamed code for determin- 
IiW compensation by arbitration in res- 
of compulsory acqiusition of pro- 
perty made by or on behalf of tee Central 
Government Section 299(2) of the 
Government of India Act 1935 (corres- 
ponding to Artide 31{2) of the Constitu- 
tion of India) cast a constitutional obli- 
gation for payment of compensation for 
compulsory acquisition of property The 
said Section 19 recognizes and affirms 
the said obligation to pay compensation 
and provides that the amount of such 
compensation shall be determined m the 
manner, and In accord^ce with the 
prmaples set out teerein, and empowers 
the Central Government to make rules 
inter alia prescribing tee procedure 
to be followed in arbitration for 
carrying into effert the provisions 
of the Raid section. Now, tee pro- 
visions of various clauses of sec- 
tion 19(1) have been summarised above, 
but in this context the provisions of sub- 
clause (f) are of special relevance They 
provide for an appeal to the High Court 
against an award except in cases where 
the amount teereof does pot exceed tee 
prescribed limit. 

10 la pursuance of the powers en- 
trusted to the Provincial Governments to 
Tulea under Section 19(2){3) the 
then Government of Bombay made cer- 
tain rules on 21^ July 1943 B^e 2 of 
the said Rides provides that when the 
amount of compensation cannot be fixed 
by agreement, the person to be compen- 
sated may submit an application to the 
Provincial Government for a reference to 
the arbitration for determining the 
amount of compensation payable to hm 
Rule 3 deals with the atatement regard- 
ing compensation and particulars of pro- 
perty acquired, to be stated In the appli- 
cation. Rule 4 provides that on receipt 
of the application, the Provtedal Govern- 
ment may enquiries and then refer 
it to an arbitrator to be appointed undCT 
S 19(l)(b) of the said Act Rule 5 deals 
with tee fixation of tee date, time and 
place for holding an Inquiry by the arbi- 
trator. Rules 6 and 7 provide for the 
hearing to be given by the arbitrator to 
the parties and their legal advisers Buie 
8 provides that the arbitrator shall aft« 
healing the parties and bolding enqin- 
nes. If any, make an award within 60 
da^ from tee date of reference and for- 
ward a copy of tee award to tee pa^w 
concerned. Rule 9 provides that subj^ 
to any appeal made to the Sigh Court tee 
award shall be final and bin d i ng 
parties Rule 10 originally provided te^ 
the tnaTtmiim amoupt of award against 
which no appeal Rtiail He shall be Rupees 
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5,000, subsequently, however, on 19* 
Jime 1944, the rule was amended and tbe 
limit of maximum amoimt raised to 
Es. 25,000. Rule 11 refers to the penod 
of limitation within which an appeal is 
to he filed against the award. Rule 12 
provides for costs of the award. Rule W 
provides that save as otherwise provid- 
ed in the foregoing rules or in SecUon 19 
of the said Act the procedure to be fol- 
lowed in arbitration under these rules 
shall be in accordance so far as may be 
with the provisions of Sections 13(1), IMi 
(Dl, (E), 14(1), 27, 28(1), 30(a) and (c). Sec- 
tions 41(a), 42 and 43 of the Arbitrafion 
Act, provided that (a) reference to Court 
in clause (a) of Section 41 
occurs for the first time in Section 43(1) 
shaU be construed as reference to the 

arbitrator. I shall ^ules 9 

with the provisions of the said Rules 9 
and 13 in connection with fte alternatiw 
argument of the learned Advocate Gene- 
ral^out the scheme of Section 19 ^d 
rules made thereunder bemg “go^is- 
tent with the Arbitration Act. But at 
this stage reference is made to the con 
tents of the said rules in the context of 
t^ argument that by the smd Section 19 
and the rules to be made thereunder ^e 
legislature intended to lay doivn a com- 
pile code for determi^g 
by arbitrator in respect of compulsory 
acquisition of property. 

11 In this connection it is also 

tant to notice the opening 

+inr» IQflKs). viz. '^save as P^oyid^ in. 

this secLn and in Slt^fSthS 

iindpr” These words show tnat lurinei 

Son "by way of making rules is con- 

tt Us- 

S-opSnS^beS)!!^ ^ or with^t 

mScatioL to arbitrations under the 
said Section 19. 

12. In my opinion, it is ^e^ from fte 
♦ • cppinoTi. Xd« and Xxi0 sal Cl 

r? I'cSTn W or 

tL^^rSes made thereunder there ^ no 
tte feet aat » 

be however be that such a 

Court. It naay, •Jgj.g ,3 unnecessarj’’ 

S the fart that as it is the 

. 'oVeSeSt She fs to pey the 

of eomoensehon ^ liabfflty to 

^“2! if t®s considered f ^ wo»W 

comply, vnft the ° of the High 

felf •.S‘^o‘’f=Sn would erise lor 


Government. In any event onussion 
of such a provision in the said Section 19 
and rules thereimder, in my opinion, 
does not detract from their constituting 
a complete code so far as determina- 
tion of the amount of compensation by 
arbitration is concerned as it was not 
disputed before me that a person to whorn 
compensation is awarded by an award 
made under the said Section 19, can 
enforce the award by filing a suit to 
recover the amount of compensation 
and since 1950 even by filing a petition 
for a Writ of Mandamus under Art. 226 
of the Constitution, 


ourt and no occ^ion award 


13. The learned Advocate General 
by way of context also referred to the 
legislative history of the law of arbitra- 
tion. At the time of passing of the 
Defence of India Act in 1939 there ^vas 
no law of arbitration applicable to statu- 
tory arbitrations. Prior thereto law_ of 
arbitration was substantiaUy contained 
in two enactments, viz., the Indian 
Arbitration Act (IX of 1899) and the 
Second Schedule to the Code of Civil 
Procedure, 1908. The operation of the 
Act of 1899 was limited to the Presidency 
towns and was liable to be extended to 
other areas by appropriate Provinci^ 
Government. Its scope was confined 
to arbitration by agreement without 
intervention of the Court. The second 
schedule to the Civil Procedure Code 
dealt with arbitration outside the opera- 
tion and scope of the Act of 1899 ^d re- 
lated in most parts to arbitrations in 
suits, though arbitrations without the 
intervention of the Court was also brief- 
ly provided for. A bill to consohdate 
and amend the law relating to arbitra- 
tions was published in the Government 
of India Gazette Part V, pages 129 on- 
wards on 26th July 1939. Sub-section 
(3) of the said bill stated that the Indian 
Arbitration Act, 1940, would come mto 
force on 1st July 1940, and it <hd m fact 
come into force on that day. Section 4b 
of the Arbitration Act for the first time 
made applicable other provisions of tne 
Indian Arbitration Act, 1940, to statutory 
arbitrations to the extent motioned 
therdn. The learned Advocate General, 
therefore contended that as at the time 
of comins into force of the Defence of 
India Act on 29th September 1939 there 
were in force the said two enactment^ 
relating to arbitrations neither of which 
annlied to arbitrations under Section 19 
of the Defence of Ihdia Act, 'would 
be futile to construe the said words lav. 
for the time being in force as refemng 
to law in force at the time of passing ,ot 
Defence of India Act, viz. the said two 
enactments. Further at toe of 
pasting of the Defence of India Act, 1939 
the legislature could not have bem un- 
aware of the said m to consohdate and 
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amend the law relating to arbitrations 
which was to come into force on 1st July 
1940, and whereby the provision was 
made for the firrt time by Section 46 
thereof for applying the other provisions 
of the Arbitration Act to statutory arbi- 
trations to the extent mentioned therein. 
It was submitted that In view of the eaid 
legislative history the said words 'law 
for the time being in force" should be 
construed as covering law. which came 
into force subsequently, Le., after the 
passing of the Defence of India Act llr 
Thakker for the Petitioner on the other 
h^d, mei^y contented himself by say- 
ing that the said clause Ig) was enaet^ 
only out of abundant cautim and the pro- 
viaon so made should not prevent the 
Court from construing the said words 
"law for the time being m force", as re- 
ferring only to law In force at the time 
when the Defence of India Act came into 
force In my opinion the legislative his- 
tory of arbitration law supports learned 
Advocate General's construction of the 
said words, and petitioners contention Is 
untenable on the ground that it Is 
opposed to the well-known rule of cons- 
truction that Court should avoid a cons- 
truction which would render any part or 
words of the statute redundant, 

14. As regards the ease of AIB 1954 
Cal 41 the Advocate General submitted 
that the decision of the learned Judge on 
the construction of the said words "law 
for the tune being In force" was obiter 
and that In any event the said deddon 
was not correct Inasmuch as the learn- 
ed Judge overlooked the aiore^d legis- 
lative history referred to by him. He 
^o drew my attention to another sub- 
sequent case of the Calcutta High Court 
In KamaphuU Jute Idllls Ltd. v. Union 
of India, AIR 1956 Cal 71 where a con- 
trary view to that in the first case is ex- 
pressed. vm, the Arbitration Act does 
not apply to axbitrations under Sedlon 19 
of the Defence of India Act or the rules 
thereunder. He, however, nanHifU y 
stated that In the second Calcutta case 
no mention of the earlier Calcutta case 
was made nor any reasons given In sup- 
port of the said view and therefore the 
subsequent Calcutta case could not be 
said to have affected the authority of 
the earlier case. On the other hand Mr 
Thaklmr for the petitioner In supoort of 
his contention has mainly relied upon the 
case of AIR 1954 Cal 41 In my odnlon. 
In AIR 1954 Cal 41 the question of ap- 
pUpaWlity of Arbitration Act to arbitra- 
tions under Section 19 of the Defence of 
India Act did not arise in such a m«TiTT«ii» 
as to require a dedtion thereof by the 
learned Judge and therefore the said de- 
cision is obiter Even otherwise the said 
decision. Is not binding on this Court. As, 
however, the Judgment of the learned 
Judge Is a considered one as w<» 


Thakker strongly relied on the said de- 
dslon In supoort of hi contention, X 
think it necessary to deal with the 
In detail 


15. The facts In the Calcutta eaua 
were as follows: In 1942 cert^ proper- 
ty of the petitioner was reqi^tianed by 
the Government of West Bengal under 
Defence of India Act. By an order 
made on 20th June 1944 a reference to 
arbitration was made under S 19 of the 
Defence of India Act for determining 
compensation to be paid to the petitioner. 
By an order made on 27th February 1950 
one J C Majumdar Addition^ District 
Judge!. Ahpur was appomted as arbitra- 
tor by the Government of West BengaL 
While Mr Majumdar was proceeding with 
the Arbitration his authortty as arbitra- 
tor was revoked or caneellwi by an Older 
made by the Government on 24th Novem- 
ber 1051. 


16. The petitioner made a representa- 
tion to the Government for revoking the 
eaid order but the Government refund 
to do so. and by an order made on 
December 1951, respondent No 4 was ap- 
pointed as an arbitrator In place of Mr. 
Majumdar. The petitioner, therefore, 
filed an application under Art 228 of the 
Constitution for an appropriate wnt 
directing the respoodents Nos. 1 and 2 to 
withdraw or cancel the said order datii 
24th November 1951 revoking the appoint- 
ment of the eaid arbitrator On b^ialf 
of the Government it was denied that 
the authority of Mr Majumdar as arbi- 
trator was revoked as ^eged and it was 
pointed out that respondent No 4 was ap- 
pointed as arbitrator Inasmuch as he 
was appointed Additional District and 
Sessions Judge In place of Mr Majitmdar 
The learned Judge held that in the cir- 
cumstances of the case there was no pro- 
vision for revocation of the authority of 
sn arbitration In S 19, or the rules made 
Ui^under It appears to me that the 
dedsion in the case, with respect to the 
leamra Judge, could have been rest^ on 
the above ground and the impugned 
Order dated 22-12-1951 held as bad 
as having been made without Jurisdiction 
and It was unnecessary to raise the fur- 
ttw question vriiether the Arbitration 
Act. 1940 applied to arbitrations under 
S 19 of the Defence of tfifUa Act, and, 
« w. whether the authority of Mr 
Majumdar to act as an arbitrator could 
only be revoked or cancelled by Court 
tmder S 5 of the Arbitration Act. The 
learned Judge, however, raised the ques- 
whether the Arbitration Act fell 
within the purview of the e^ T ^l on "law 
for the time being in force" In S 19 (1) 
Ig) of the Defence of India Act, nni'! ac- 
cepted the following proposition vix— 

"It appears from these derisions, that 
the expression (is fcr the being) may 
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refer either to a particular point of time 
or to several periods of time and the 
interpretation that is to be adopted in 
any particular case must depend upon 
the context in which the expression 
occurs.” (Para 16) 

The learned Judge, however, instead of 
considering the context in which the said 
expression is used proceeded to give his . 
decision as follows:— 

"It appears to me that the words have 
reference only to the laws which were 
actually in existence at the time the De- 
fence of India Act came into force". 

17. The learned Judge, however, add- 
ed that: — 

"The intention was to keep the arbi- 
tration under the Defence of India Act 
unaffected by any other law having any 
bearing upon the subiecL In other words, 
the object of the framers of the Defence 
of India Act was to make S. 19 of the 
Act a seK-contained code so far as arbi- 
trations for assessment of compensation 
in respect of requisitioned lands were 
concerned". 

18. The learned Judge referring to 
the rules made imder S. 19 also observed 
that they indicated that the said S, 19 
was intended to be a complete code by 
itsell Later on, stiU, he categorically 
observed that — 

"The rules, by their exhaustive treat- 
ment of the possible situations with re- 
gard to an arbitration have tried to make 
S, 19 as complete a code as possible”. 

Now with respect, I agree with the learn- 
ed Judge that the object of S. 19 and 
the rules thereimder is to make a com- 
plete self-contained code for arbitration 
for determining compensation and to keep 
the arbitration rmder the said S. 19 unaf- 
fected by any other law having any bear- 
ing upon the subject But in riew of 
the said object of le^lature, it would 
follow &at not only the law bearing upon 
the subject in force at the time of pas- 
sing of the Defence of India Act but such 
law that comes into force even subsequ- 
ently ^ould not apply to arbitrations 
under the said S. 19. In my opinion 
again with respect the decision of the 
learned Judge is incmnflici with his own 
cujnclusion that the object and purpose of 
the legislature in enacting the said Seo 
tion 19 and the rules thereunder is to 
provide a complete, self-contained code. 
Further, the attention of the learned 
Judge does not seem to have been drawn 
to the legislative history of arbitration 
law. Again the learned Judge gave the 
expression "for the time being in_ forre" 
occurring in Section 46 of the Arbitration 
Act. the same meaning whicJt he gave to 
the said expression in Section 19 (1) (g), 
with the result that the said Section 46 
would apply to arbitraticms under those 
laws only which were already in force 
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at the time when the Arbitration Act ramp 
into operation, i. e. on 1st July 1940, and 
not to arbitrations under laws which 
came into force subsequentiy. In my 
opinion, however, such a construction 6 
untenable as no principle can be suggest- 
ed on the basis of which the legislature 
could have drawn such a distinction 
between laws made before and after the 
Arbitration Act for applying the provi- 
sions thereof to such laws. If the legisla- 
ture had intended to refer in Section 19 
(1) (g) of the Defence of India Act or in 
Section 46 of the Arbitration Act to law 
in force only at the time of cnming into 
force the Defence of India Act or the 
Arbitration Acrt, it could have easily ex- 
pressed that intention by using the woiti 
"now^' therein instead of the words "for 
the time being”. For all these reasons, I 
am unable to agree with the interpreta- 
tion put up by the learned Judge on the 
said words "law for the time being” in 
Section 19(1) (g). All the above considera- 
tions lead me to the conclusion that the 
said words "law for the time being in 
force” in Section 19(l)(g) refer to any 
law bearing upon the subject of arbitra- 
tion which is in force at the time when 
the question of applicability of toat law 
to arbitration under Section 19 of the 
Defence of India Act arises and covers 
any such law which came into force even 
after the passing of the Defence of India 
Act ^ The Arbitetion Act therefore falls 
within the ambit of the said words 'law 
for the time being in force” in Section 19 
(l)(g) and its provisions do not apply to’ 
an award made under the said S. 19. 

19, Assuming that I am wrong In the 
view I have taken, I proceed to consider 
the alternative argument of the learned 
Advocate General that even if the ap- 
plication of the Arbitration Act to 
arbitrations under Section 19 of the 
Defence of India Act is not excluded by 
clause (g) of the said Section 19 (1), Sec- 
tion 14(2) of the Arbitration Act is in- 
consistent with the provisions of the said 
section 19 and rules made toereunder, 
and therefore, by reason of the exception 
in Section 46 of the Arbitration Act It 
does not apply to an award made imder 
the said Section 19. 

20. In order to appredate this con- 
tention it is necessary to conrider the 
effect and inter-action of some of the 
provisions of Arbitration Act and of the 
said section 19 and rules made there- 
under. 

2L Section 46 of the Arbitration Act, 
so far as it is material lavs down that the 
provisions of the Arbitration Act, shall 
apply to every Arbitration under any 
other enactment for the time being in force, 
except in so far as the Arbitration Act is 
inconsistent with the other enactment or 
with any rules made thereunder. Sec- 
tion 14(2) of the Arbitratloa Act, so far 
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as it Is material, pnmdra that the ArH- 
trator shall, if so directed by the Court 
cause the award or a BEned copy of It 
to be Bled In Court and the Court shall 
thereupon give notice to the parties of the 
filing oI award. After an award is filed 
in Court under the said section 14 (2), the 
Court is seized of the matter and may 
modify it under Section 15 or remit It to 
the arbitrator for reconsideration under 
Section 16, or may set it aside under 
S 17 on any one or more of the grounds 
set out in Section 30 of the said Act 
22 Sections 17 and 30 of the Arbitration 
Act are material and are as follows — 
Section 17 Judgment in terms of award. 

"Where the Court sees no cause to re- 
mit the award or any of the matters re- 
ferred to arbitration for reconsidera- 
tion or to set aside the award, the Court 
shall, after the time for making an ap- 
phcation to set aside the award has ex- 
pired, or such application having been 
made after refusing it. proceed to pro- 
nounce judgment according to the award 
and upon the judgment so pronounced a 
decree shall follow and no appeal shall 
he from such decree except on the ground 
that It is m excess of, or not otherwise 
la accordance with the award” 

Section 30 ’An Award shall not be set 
ande except on one or more of the fol- 
lowing grounds namelr 

(a) that an arbitrator or umpire has 
misconducted himself or the proceedmgr 

(b) that an award has been made alter 
the issue of an order by the Court super- 
seding the arbitration or after arbitra- 
tion proceedings have become invalid 
under Section 35, 

(c) that an award has been improper^ 

ly procured or Is otherwise invalid ” 
Reference is already made to the provi- 
sions of Section 19 of the Defence of 
India Act and the rules made thereunder, 
but in this context the provisions of Sec- 
tion 19(l)fe) and Buies 9, 10 and 13 of 
the said Rules are important eaid 

Section lOflffei proYides for an appeal 
to the High Court against an award ex- 
cept where the amount thereol does not 
exceed an amount prescribed by rules. 
Rule 9 is as follows 

’Subject to any appeal made to the 
High Court the award shall pe final and 
bmdmg on the parties concerned and the 
persons if any elfliTnm^y under them” 

Rule 10 provides a sum of Rs. 25QOO 
as the maximum amoimt of an award 
against which no appeal shall he. 

23 Rule 13 runs as follows. 

’ Save as otherwise provided In the 
foregoing rules or in Section 19 of the 
said Act the procedure to be followed In 
arbitration under these rules shall be m 
accordance so far as may be with tiie 
provisions of clauses (a) and (c) to (e) of 
Section 13, sub-section (1) of Se^on 14, 
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Section 27, sub-section (1> of Section 28, 
clauses (a) and (c) of Section 30 clause 
(a) of Section 41, Section 42 and Section 
43 of the Arbitration Act 1940 Provided 
that fa) reference to court in clause fa) 
of Section 41 and where it occurs for the 
first tune in sub-section (1) of Section 43 
shall be construed as reference to the ar- 
bitrator and fb) reference to Court in 
sub-section fl) of Secthin 28 shall be con- 
strued as reference to the Provincial 
Government”. 

It would be noticed that clauses fa) and 
fc) to fe) of Section 13 of the Arbitration 
Art enumerate the various powers an 
arbitrator has In relation to an arbitra- 
tion proceeding before hun. 

23A. Section 14fl) reqmres an arbitra- 
tor to sign an awa:^ after he has made it 
and give notice thereof to the parties. 
Section 27 empowers an arbitrator to 
ro^e an interim award. Section 28(1) 
empowers the Court onlv to enlarge time 
for making an award. Clauses (a) and fc) 
of Section 30 are already set out here^ 
above Clause fa) of Section 41 appUes 
the provisions of Civti Procedure Cod^ 
1908 to all proceedings before the Court, 
and to all appeals under the Arbitration 
Act. Section 42 deals with the service ol 
notice by party or arbitrator Section 43 
empowers the Court to issue process for 
appearance before arbitrator Ihe above 
provisions of Arbitration Act are expres- 
sly made applicable by the said Rme 13 « 
arbitrations held under Section 19 of 
Defence of India Act, but the important 
thing to observe about the said Rule 13 
is the proviso thereto whereby the refe> 
ence to Court m dause (a) of Section 41 
and where It occurs for the first time m 
Section 43fl) ^ to be construed as refer- 
ence to the arbitrator and the reference 
to Court in Section 28fi) Is to be con- 
strued as reference to the Provmaal Gov- 
ernment. 

24. The learned Advocate General 
sufimift'ed ffiaf the provisions of Secima^ 
14f2), 15. 16 and 17 of the Arbitration 
Art are wholly inconsistent with, and 
therefore excluded by, the provisions of 
Section 19fl)fe) of the Defence of India 
Act and the said Rules 9 and 13 made 
under the said Section 19 In this con- 
text. he also reiterated his argument mat 
the scheme and purpose of the said Sec- 
tion 19 and the rules made thereunder js 
to provide a separate complete code to 
determine by arbitration the amount ot 
compensation for coinpul‘'ory acquisitio^n 
of property and stressed that under the 
scheme so framed the junsdlrtion of aw 
Court IS completely ousted except by 
vray of an appeal to the High Court He 
strongly relied on the provisions of the 
said Rule 9 wheret^ an award Is made 
final subject only to an appeal to the 
High Court where the amount of the 
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Award exceeded the prescribed limit and 
contended that the said Rule 9 by neces- 
sary implication excluded the jurisdic- 
tion of the Court under the Arbitration 
Act to modify, or to remit for reconsi- 
deration or to set aside, an award. He 
further argued that though the said Rule 
13 extends the provisions of clauses (a) 
jand (c) of Section 30 of the Arbitration 
Act to arbitrations under the said Sec- 
tion 19 and confers a power on a party to 
have an award set aside on any of the 
grounds mentioned in the said .clauses (a) 
and (c) of Section 30, the said rule is to 
be read with the provisions of Rtile 9, 
and so read a party has a right to set 
aside an award on any of the said grounds 
only in an appeal against the award to 
the High Court and not otherwise. In 
other words, he contended that the com- 
bined etiect of the said Rules 9 and 13 
is to enlai:ge the powers of the High 
Court as an appellate Court xmder Sec- 
tion 19(l)(e) of the Defence of India Act 
to set aside an award on any of the 
grounds mentioned in the said claiases (a) 
and (c) of Section 30. Mr. Thakker for 
the petitioner conceded that in a case 
where an appeal lies against an award 
the right to set it aside on any one or 
more of the groimds mentioned in the 
said clauses (a) and (c) of Section 30 can 
be exercised only by way of an appe^ 
and not b.y way of resorting to the machi- 
nery laid down in the Arbitration Act 
He, however, contended that even in a 
case where no appeal lies against an 
award by reason of the amoxmt_ th^of 
not exceeding the prescribed limit either 
party has a right under the said Ride 13 
to have an award set aside on any of the 
groimds mentioned in the said clauses (a) 
and (c) of Section 30, and for that P^f" 
pose a party has a ri'Jht imder the said 
Section 14(2) to apply to the Court for 
directing an arbitrator to file his Award 
in Court. He argued that the Court 
should construe the said Rules 9 and 13 
in such a maimer as to avoid repugnancy 
between the said rules and unless the pro- 
visions of the said rules are reconciled by 
construing them as contended for by him 
grave iniustice woidd be done to a party 
in a case where no appeal lies, even 
though the arbitrator who is a nonunee 
of Government was guilty of gra^ mis- 
conduct like bribery, and had deliberate- 
ly awarded an amount against v.’hich no 
appeal lies. He further _ contended timt 
omission to include Section^ 14(2) in _the 
said Rule 13 was not material as a ^gbt 
to approach a Court under Section 14(2) 
was merely incidental to the right of a 
party under the said Rule 13 to have ^ 
award set aside on any of the grorads 
mentioned in the said clauses (a) and (c) 
of Section 20. He submitted that if the 
said Rules 9 and 13 were cons^^ m 
the aforesaid manner, there could be no 
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inconsistency between the said rules and 
Section 14(2) of the Arbitration Act. In 
support of his contention Mr, Thakker 
called in aid certain rules of construction 
of rtatutes, viz. that whenever it is sought 
to establish that there is repugnancy be- 
tween two competing statutes there is 
always a presmnption in favour of the 
validity of both statutes and therefore 
endeavour has to be made to reconcile 
the two and that the exclusion of Cuil 
Court will not be lightly inferred unless 
such exclusion is explicitly expressed 
or clearly implied, and cited three cases 
of this Court, namely: (1) Abdul Majid 
Haji Mahomed v. P. R. Nayak, 53 Bom 
LR 621= (AIR 1951 Bom 440) (2) Shivaji 
Bhara & Co. v. Kanji Vasanji, 51 Bom LR 
515= (AIR 1949 Bom 337) and (3) M/s. 
Khimji Poonja & Co v. N. Ramanlal & 
Co., 62 Bom LR 277= (AIR 1960 Bom 532). 

25- In my opioion, there is no subst- 
ance in Mr. Thakker’s contention. In the 
first place the language of the said Rules 
9 and 13 is plain and admits of but one 
meaning and therefore the task of inter- 
preting and reconciling the provisions of 
the said rides can hardly be said to arise. 
At the outset it is important to observe 
the opening words of Rule 13, viz; "Save as 
otherwise provided in the foregoing rules 
or in Section 19 of the said Act”. It is 
therefore, obvious that the said Rule 13 
which applies to arbitrations under the 
said Section 19 the provisions, inter alia, 
of clauses (a) and (c) of Section 30 of the 
Arbitration Act expressly saves the pro- 
visions of Rule 9, which make an award 
final and binding on the parties subject 
to an appeal to the High Court. The pro- 
visions of the said rule 9 therefore prevail 
over those of the said rule 13 and the 
right to have an award set aside can be 
exercised by a party only in consonance 
with the provisions of Rule 9 i. e. by 
way of an appeal to the High Court when 
an appeal lies. As already noted the 
said rule 13 by applying the provisions 
of Section 41(a) of &e Arbitration Act 
to arbitration proceedings under the 
said Section 19 has prowded that the 
CivU Procedure Code shall apply to all 
appeals under the said Section 19. The 
ffigh Court as a Court of Appeal under 
Section 19(l)(f) can exercise only such 
powers as are confided to it imder Civil 
Procedure Code and the grounds of ap- 
peal must be as arise from the pleadings 
and evidence and therefore the High 
Court as such appellate Court cannot go 
into questions of misconduct, like bribery', 
on the part of an arbitrator. The com- 
bined effect of Rules 9 and 13 is there- 
fore to enlarge the grounds of appeal by 
allowing a party' to have an award set 
aside on any grounds mentioned in clauses 
(a) and (c) of Section 30 of the Arbitra- 
tiori Act. If, however, the amount of an 
Award does not exceed the prescribed 
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limit no appeal 

becomes Imal and binding on the 
parties, and in OTch a c^e Jf 

no neht to a party under the said Rme 
13 to have an award srt aside on ^ 
the grounds mentioned in clauses (a) and 
(cl of Section 30. 

26, The next question Is 
apart from the said rules «i^ed und« 
S^on 19 of the Defence of India 
a party has a right to haw an award ^ 
asi^ under the Arbitration AA New 
under Section 17 of the Arbitration A<^ 
a Court may set aa^ an award af^ It 
IS filed in Court Therefore, the que^ 
Uon IS whether the proviaoM of S l^f 
the Arbitration Act In so tar as It em- 
powers to set adde an award, are Inc^ 
sistent with the provisions of Section 
19(lKel of the Defence of India Act 
the said Rules 9 and 13 as contended for 
Iby respondents Nos 2 and 3 In this oon- 
necUon. reference is already made to me 
proviso to the said Rule 13 whereby the 
reference to Court m Section 28(11 
(1) of Section 41 and Section 43(1) of the 
Arbitration Act Is substituted by refe^ 
ence to the Provmdal Government or the 
Arbitrator as therem menhoi^ It 
would be seen that the said Rule 13 
does not apply to arbitrations under 
Uon 19 of the Defence of India Act, the 
provisions of clause (b) of Section 13, Sec- 
tion 14(2) and (3) and clause (b) of 
tion 30 o! the Arbitration Act and thw 
excludes the jurisdiction of the Court to 
mattera covered by the said provisions of 
the ArWtration Act Lastly, In this con- 
text the learned Advocate General em- 
phasised the scheme and object of Section 
19 of the Defence of India Act and the 
rules framed thereunder I have already 
expressed my view that the legislature by 
enacting the said Section 19 and for pro- 
viding for T naMng rules thereunder In- 
tended to provide a complete separate 
code for arbitration imder the said Sec- 
tion 19 In connection I may xefer to 
the following two cases died by the 
learned Advocate General In support of 
his contention, vii (i) Nandaloshore Gos- 
wami v Bally Co-operative Credit Sod- 
ety, AIR 1943 Cal 255 and (u) CLP. 
lUy Employees Co-operative Bank Ltd 
V Bhikan Merwan]!. 45 Bom LR 676— 
(AIR 1943 Bom 341) In AIR 1943 Cal 
255 the respondent sodety had commenc- 
ed two separate execution proceedings 
on the basis of two awards obtained 
against the appellants under Rule 22 of 
the rules framed under Section 43 of the 
Co-operative Sodeties Act (Act H of 
1912) Ihe appellants raised a conten- 
tion that in view of the provisions of 
Section 46 of the Arbitration Act. It was 
necessary for the respondent society to 
get a judgment and decree upon the 
award under Section 17 of the AxMtra- 
tion Act before It could be enforced as a 
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decree. Mukherjee J. refen^ to toe piu- 
■dsions of sub-rules (1) to (6) of Rule 22 
framed under Section 43 of the Co-opera- 
tive Soaeties Act. The said sub-rules (1) 
to (6) laid down the mode of appomtmg 
arbitrator and toe entire procedure to ^ 
followed down to the stage where the 
award became final and conclusive. Su^ 
rule (5) gave an aggrieved party a 
to appeal against the award of the arbi- 
trator to the Registrar himself. Tto 
learned Judge found that the vdiole 
scheme of the said provisions was to ourf 
the jurisdiction of the Civil Court through 
toe arbitration proceedings and that toe 
machinery and the procedure Inmcated 
by the sMd provioons was totally toco^ 
sistent with the provisions contained to 
Chapter II of the Arbitration Act to toe 
other case of 45 Bom LB 676— (AIR 1943 
Bom 341) the Petitioner was a company 
registered under the Bombay Coopera- 
tive Sodeties Act (Bombay Act VII) of 
1935 The respondent was an 
of the petitioner company. The petitiOTd 
company at firrt suspended and later 
minated respondent’s service. A dispute 
arose between the parties and the r^ 
pondent approached the Registrar of co- 
operative Societies and after some 
respondence the dispute 
to arbitration under Section 54 of to® 
Bombay Co-operative Sodeties Act A * 
toe petitioner contended that there ^ 
no dispute touching the buaness of toe 
p^tioner company and as the r«Pona^ 
dedmed to withdraw the proceedings be- 
fore the Registrar, toe 
panv Wed an application under Section 
33 of the Arbitration Act wherem it con- 
tended that by reason of Section 46 of 
the Arbitration Act the provision ^to 
regard to arbitration in the Bombay C^ 
operative Sodeties Act became an arm- 
tration agreement within the me aning oi 
Section 33 of the Arbitration Act sM 
that it was open to the petitioner company 
to chidlenge the v^dity of ^ch 
ment under Serton 33. Chagla J. (as M 
then was) considered toe provision w 
Sections 54, 54A, and 56 and 57 of th® 
Bombay Co-operative Sodeties Act wtn 
regaid to arbitration and observed t^ 
the Bombay Co-operative Sodetio ACi 
set up a spedal Court with a special 
nsdiction and with special powers to try 
matters referred to to Section 54 and pro* 
ceeded to consider whether there w^ 
anythmg In the Arbitration Act wnlcn 
was inconsistent with the provisions ol 
the said sections of the Bombay Co-ope^ 
live Soaeties Act which would not enn^ 
the petitioner company to present a pe^ 
tion for a declaration that the 
agreement was invdid. His LordsWp hela 
that looking to the sdieme of the 
sections dealing with 
it was clear that aU matters relating to too 
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arbitration proceedings were to be deter- 
mined by the authorities set up by the 
Bombay Co-operative Societies Act and 
the question of -flie validity of the 
Aw^ referred to in Section 33 of the 
Arbitration Act was to be decided by the 
Special Court set up under the Bombay 
Co-operative Societies Act, and not' by 
this Court as provided in Section 33 of 
She Arbitration Aci 

27. As regards these two cases Mr. 
ThaMcer for the petitioner contended that 
they did not support the contention of 
the learned Advocate General as the de- 
cisions in these cases rested on the 
respective provisions of the 
operative Societies Acts set out therein. No 
particular provisions of rules under the 
said Act were, however, pointed out 
which could distinguish these cases fronoi 
the present case. In my view, the ratio 
of these two cases apply to the present 
case. In these cases, tte question of ap- 
plication of the providons of Arbitration 
Act to the statutory arbitrations by rea- 
son of Section 46 of the said Act arose 
and the decisions show that in order to 
render any pro'visions of the Arbitration 
Act inconsistent with any other enact- 
ment pro'viding for arbitration within 'Uie 
meaning of Section 46 of the Arbitration 
Act the whole scheme of the latter enact- 
ment is material and may be looked at 
to see whether it creates ■tfaereby a speci- 
al self-contained code for arbitration and 
thus by necessary implication excludes 
the jurisdiction of Civil Court under the 
Arbitration Act as being inconsistent 
with the said scheme of the other enact- 
ment. In my view the whole scheme and 
object of Section 19 of the Defence of 
India Acd: and the rules thereimder is to 
create a spedal forum by way of arbitra- 
tion including an appeal to the High 
Court for determining the amoimt of 
compensation in respect of compulsory 
acquisition of property by Gover nm e n t 
and to exclude the jurisdicrtion of the 
Civil Court imder the Arbitration Act. 

28. For these reasons I hold that the 
provisions of Ss. 14 (2) and 17 of the 
Arbitration Act are wholly ^ inconsistent 
with the provisions of Section 19 and 
&e rules made thereunder. As regards 
the authorities cited by Mr. Thakker it 
fa not necessary to consider them as 
Section 46 of the Arbitration Act its^ 
provides that other provisions of the said 
Act to the extent that they are inconsis- 
tent with other statutory provisions relat- 
ing to arbitration not apply to such 
statutory arbitration, and no question of 
construction by way of reconciling the 
pro'visions of 'two separate Acts or of sav- 
ing the jurisdiction of civil Court arise 
in the present case. As regar<fa the inis- 
conduct of an arbitrator in the illustrative 
case gi'ven by Mr. 'Ihakker, _it need only 
be s^d that the arbitrator is to be pre- 


sumed to perform his duty properly, and 
that in any event, the argmnent based 
on ground of injustice in a conceivable 
case is of no avail in construing ■fhe 
said Rules 9 and 13 and Sections 14(2) 
and 17 of 'the Arbi'tration Act which are 
not at aU ambiguous. 

29. In the result the respondents Nos. 

2 and 3 succeed in their preliminary ob- 
jection that the^ Court has no jurisdiction 
to entertain this application imder Sec- 
tion 14(2) of the Arbitration Act. The 
petition is, therefore, dismissed ■with 
costs. The petitioner ■will pay t^ed 
costs to respondents Noa 2 and 3; two 
counsel allowed. As respondents Noa 4 
■to 7 are not concerned ■with the present 
dispute between the petitioner and res- 
pondents Nos. 2 and 3 and yet at the 
hearing supported respondents Nos, 2 and 

3 they shall bear their own costs. 

H.GJ). Petition dismissed. 
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^ De^viprasad _ Khandelwal & Sons, Peti- 
tioners V. Union of India, Respondents. 

Ci^vil Award No. 6 of 1963, D/- 14-10- 
1967. 

(A) Contract Act (1872), Ss. 10, 7 — 
Contract to purchase severjj tons of iron 
scrap belonging to Government — Con- 
tract is concluded on acceptance of pur- 
chaser’s tender — Condition for payment 
of price for approximate quantity, in 
advimce does not make contract con- 
ditional — Absence of express condition 
for payment for excess or refund for less 
quantity on actual weighment — Doctrine 
of implied terms can be invoked. 

"Where in compliance to the tender is- 
sued by Government for sale of several 
tons of iron hoops, a person offers to pur- 
chase the same & he is informed that his 
offer is accepted by the Government, the 
contract becomes concluded. It cannot 
be said that the confirmation letter from 
the Government does not amount to un- 
conditional acceptance of tiie tender as 
it calls upon him to pay for an approxi- 
mate quantity without actually ascertain- 
ing the quantity. Even when the per- 
son offered to purchase the whole lot ir- 
respective of whether on actual weigh- 
ment it ■was foimd less or exceeding toe 
approximated quantity, and the confir- 
mation letter offered deliver for quan- 
tity not exceeding approximated quan- 
tity, toe confirmation letter concludes toe 
contract (Para 11) 

It is not possible to sell quantities of 
Iron and steel, whether prime material 
or scrap, correct to the last oimce. Iron 
and ste^ as ■well as scrap is alvrays in big 
piece and the ■weight can al^ways be ap- 
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proximate and not exact Therefore, It 
may reasonably be expected that J1 
on actu^ Tveighroent the goods are found 
to be less than the approximated quan- 
tity the excess price paid is to be refund- 
ed. and if the goods are found to be 
more the seller vbU call upon the buyer 
to pay the balance of the price and to 
t-aVp delivery of the excess goods. Such 
terms are to be taken as Implied m terms 
of contract when such tenns are neither 
contrary to nor inconsistent with the ex- 
press terms of the contract. ( Para 12) 

It is a matter of common experience 
that no perfect contract can be made;, 
because ^e parties to It may not at the 
stage of making it, envisage or provide 
for all the contingenaes that may arise. 
Several tunes the parties to a contract 
may eithe” throu^ forgetfulness or 
through bad drafting fail to Incorporate 
into the contract terms which, had they 
adverted to the situation, they would cer 
tainly have inserted to complete the con- 
tract In such cases, in order to give ef- 
ficacy to the contract the Court can im- 
ply into a contract tenns which the par- 
ties have not themselves expressly insert- 
ed. It is true that it is not the function 
of the court to make contracts for the 
parties, but only to interpret contracts al- 
ready made Nevertheless, m certain or- 
eumstances, the Court can imply terms. 

(Para 12) 

(B) CoBsfttatioB of India Art 299 ^ 
Contract under — Formal document not 
necessary Contract contained m cor- 
respondence made by and with duly au- 
thorised person on behalf of President of 
India is vahd. 

Article 299 nowhere requires that a 
contract made on behalf of the Umon of 
India should be contained In any fonn^ 
document It is enough if t^ contract 
is contamed m correspondence All that 
Article 299 reqidres is that the contract 
«hail be expressed to be made by tte 
President of India, and shall be execut 
ed on behalf of the President by a duly 
authorised person. AIR 1963 SC 1685 
Poll, (Para 14) 

"Where the Deputy Director of Food 
who is duly authorised, issues tender and 
letter of acceptance widch are expressed 
to have been issued and written respec- 
tively on behalf of the President of India 
and the letter of the petiboners contain 
Ing the offer is addressed to the Pred 
dent of India, the provirtons of Article 
299 are suffiaently complied with. 

(Para 14) 

(C) Iron and Steel Control Order 
(1956) CL 27(2) proviso — Scrap hoops 
held by Regionai Director jlimstxy of 
Food — Fixation of its sellr^ price by 
Iron and Steel Controller at much higher 
rate than controlled price is valid. 

In Case of scrap held by a railway or 
a Government Department or Govern- 


ment Corporation, the Controller has 
power to ix a sp^al price for any spe- 
cified stock, by virtue of proviso to d. 
27(2) Hence the order passed by the 
Iron and Steel Controller under the pro- 
viso fixing the pnee of scrap held by 
Regional Director Ministry of Food, at 
much higher rate than the controlled 
price fix^ by him under the Scrap Price 
Circular No 5 of 1957 is vahd and does 
not violate the provisions of the Essen- 
tial Commodities Act (1955) (Para 15) 

(D) Civil P C. (1903), Preamble — In- 
terpretation of Statutes — Prmciples 

It is a well settled prmaple of interpre- 
tation that as long as an authonty has 
the power to do a thing it does not mat- 
ter if he purports to do it by reference to 
a wrong provisioti of law The order 
made can always be justified by refer- 
ence to the correct provision of law em- 
powering the authonty tnalnng the order 
to make such order (Para 16) 

(E) Iron and Steel Control Order 
(1956) CL 27(2) proviso —Fixation under, 
of special selling price — Order not con- 
taixung explicit direction that general 
selling pnee fixed under Circular No 5 
of J957 os inapplicable — Validity of 
order is unaffected by such omission. 

(Para 17) 

(F) Iron and Steel Control Order (1956) 

CL 27 and proviso to sub-clause (2) of 
Cl 27 — Words 'prices and maximum pri- 
ces are used spooajrmously uuder CL 27 
— Steel Controller is entitled tmdei pro- 
viso to Cl 27(2) to ^ selling once of 
specified stock. (Para 18) 

(G) Iron and Steel Control Order 
(1956) Cl 27(2), proviso — Interpretation, 
of — Fixation of special selling price — 
Possible only in respect of specified 
stock held by Govemment Department or 
Corporation and not by otter person 
Price not attached to specified stock. 

Tbe proviso to CL 27(2) clearly mdicafes 
that a special selling price has to be 
fixed for a stock held by a Government 
DeparUnent or Corporation, and not by 
any other person. The moment such 
goods pass to a buyer they cease to be 
held by a railway or Government depart- 
ment or Corporation. It may be that 
the effect of such interpretation would 
be that the buyer from a Govemment 
Department or Corporation would have 
to sell the goods at a loss But 
then the buyer is at liberty not to pur- 
chase the goods or to avail of CL 27(2) for 
getting appropriate selling price fixed 
for himselL But proviso to d. 27(2) can- 
not be interpreted to mean that tte price 
must be attached to a specified stock mth- 
out reference to who holds such stock or 
that It must attach to all subsequent sales 
of tte said speoCed stock (P^^ 
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(H) Iron and Steel Control Order 
(1956), CL 27 (2), proviso — Fixation of 
sped^ selling price at much higher rate 
than controlled rate — Vires of proviso 
not challenged — Order made in pursu- 
ance of proviso does not violate Art. 14 
of Constitution — (Constitution of India, 
Art. 14). (Para 21) 


(I) Iron and Steel Control Order 
(1956), Cl. 27(2), proviso — Fixation of 
higher selling price than controlled price 
of specified iron scrap — Purchase^ at 
such price at calculated risk — Failure 
of purchaser to get spedal price fixed for 
resell — Compulsorily selling it at loss — 
Order does not contravene Art. 19(l)(g) of 
Constitution — (Constitution of India, 
Article 19(l){g)). 


Where a person takes calculated risk to 
purchase iron scrap from Government at 
much higher price than the controlled 
price and having failed in getting a spe- 
dal reselling price fixed, is required to 
resell the goods at a loss, it cannot be 
said that his right to disposal of proper- 
ty is restricted. Hence there is no con- 
travention of Artide 19. Moreover whm 
he has not paid for and obtained deli- 
very of goods and the question of resale 
has not arisen, even assuming that pro- 
tection of Art. 19 is available to him, the 
order passed by the ControlMr cannot be 
set aside on that ground. (Paras 21, 


(J) Iron and Steel Control Order (1956), 
Cl. 27(1)(2) proviso — Fixation of sp^al 
selling price for specified stock of iron 
scrap under Cl. 27(2) proviso — Does not 
amount to amendment, variation or recis- 
sion of general price fixed under d. 27(1) 
by notification of Circular No. 5 of 19 d7 

Approval of Central Government and 

publication in Gazette of India is n^ 
necessary • — S. 21, General Clauses Act 
( 1897) is inapplicable. (Para 23) 

Cases Eeferred: Chronological Paras 


1963) AIR 1963 SC 1685 (V 50), Union 
of India v. A L. Rallia Ram 14 

1963) AIR 1963 Bom 157 (V 50)-65 
Pom LR 29, Vallabh Pitti v. 

Narsidas Govindram KaUani 3 

1962) AIR 1962 SC 1810 (V 49)= 

(1963) 3 SCR 183, Khardah Co. 

Ltd. V, Raymon & Co, 3 


S D Parekh -with F. S. Nariman, for 
Petitioners: P. M. Mukhi, for Respondents. 

JUDGRIENT: This is a petition under 
Sections 33 and 5 of the Arbitration Act, 
19^0, challenging the existence and, m 
the alternative, the validity of .m arbi- 
tration agreement and, in case the ems- 
tence and validity of smd arbitra- 
tion agreement are established, to n^e 
the effect thereof determined, and for 
leave of the Court to revoke the autho- 
rity of the arbitiator appointed under 
the said arbitration agreement. 


2. The facts leading to this petition 
briefly stated are that on or about 4th 
of August 1958, the Regional Director 
(Food), Western Region, Bombay, Go- 
vernment of India, Ministry of Food, 
issued a tender notice on behalf of the 
President of India, inviting tenders for 
purchase of approximately 244 tons of 
used iron hoops (scrap released from 
gunny bales) lying in the Government 
of India godowns at Thana Street, Bom- 
bay 9 on the terms and conditions of 
sale set out in Appendix 'A’ to the tender 
notice. The goods were described in Ap- 
pendix 'C’ to the said tender notice. On 
18th August 1958 the petitioners sub- 
mitted a tender offering to purchase the 
said goods at the rate of Rs. 607 per ton. 
The tender was accompanied by a letter 
of that date addressed to the President 
of India through the said Regional 
Director, (Food). The said letter stated 
that the petitioners had thoroughly read 
and understood the terms and conditions 
contained in the tender and the Appen- 
dices thereto and agreed to abide by 
them. The petitioners enclosed a cheque 
for Rs. 15,000 as earnest money along 
with the said tender in terms of clause 
6 of the tender notice. It appears that 
on the same day, namely, 18th August 
1958, the petitioners addressed a 
letter to the Iron and Steel Controller 
at Calcutta, stating that the Regional 
Director (Food), Bombay had invited 
tenders for about 244 tons of used iron 
hoops (released from gimny bales) and 
that the petitioners understood that tiie 
controlled maximum price chargeable for 
the said goods was Rs. 335 per ton. They 
requested the Iron and Steel Controller 
to confirm if the petitioners’ contention 
was right and whether the Regional 
Director (Food), could charge price 
higher than the controlled price. The 
reference to controlled price appears to 
have been to the price fixed on 3rd 
August 1957 by Scrap Price Circifiar No. 

5 of 1957, issued by the office of the 
Iron and Steel Controller. From the said 
letter of 18th August 1958 addressed to 
the Iron and Steel Controller and from 
the subsequent correspondence and events, 
it appears that while in the tender the 
petitioners offered to buy the said scrap 
at the price of Rs. 607 per ton, they had 
mental reservations about the price, and 
hoped to get the price reduced to the con- 
trolled price fixed vmder clause 27(1) of 
the Iron and Steel Control Order, 1956, 
whatever that price was at the relevant 
time, and there is no dispute about the 
fact that the said price ^vas much less than 
Rs. 607 per ton. The price of Rs. 607 
per ton was the highest offer pursuant to 
the tender notice. However, as the price 
of Rs. 607 per ton was in excess of the 
controlled price fixed rmder clause 27(1), 
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Court in Khardah Co. Ltd. v. Baymon & 
Co., reported in AER 1962 SC 1810 and he 
referred the matter to a Division Bench 
of this Court for resolving the said con- 
flict. On 13th February 1967 a Division 
Bench of this Coxirt consisting of Patel 
and Thakker JJ. held that notwithstand- 
ing the contentions of the respondents 
taken in paragraph 17 of the affidavit 
dated 29th March 1963 of Mr. C. L. Rathi 
in reply to the petition to the effect that 
the arbitrator alone was competent to de- 
cide the question of existence and vali- 
dity of the arbitration agreement, a Judge 
of this Court sitting alone was competent 
to decide, the question of existence and 
validity of the arbitration agreement The 
petition was sent back to be disposed of 
by a single Judge of this Court in accor- 
dance with law. The matter then came 
up for hearmg before Mr. Justice Thakker 
on 18th of Jxily 1967, when the petition- 
ers sought and were granted leave to 
amend the petition by addition of a plea 
that the contract containing the arbitra- 
tion agreement was not made in accord- 
ance with Article 299 of the Constitution 
of India, inasmuch as the said contract 
was neither expressed to be made by the 
President of India, nor was made in the 
name of the President of India and was, 
therefore, null, void and imenforceable 
in law. After the said amendment was 
allowed and carried out, the matter 
again appeared before me, and during the 
hearing of the petition, the petitioners 
applied for a fiirther amendment of the 
petition to the effect that, in the alterna- 
tive to their contention that there WM 
no concluded contract or that the said 
contract was illegal and void, they shoiJd 
be granted leave to revoke the authority 
of the arbitrator appointed imder clause 
12 of the contract contained in the terms 
and conditions of sale. I allowed the 
said amendment for reasons set out in 
my order of 27th September 1967. The 
matter then proceeded to hearing. 


4. The contentions raised by the 
petitioners are fully set out in the peti- 
tion and briefly summarised are_ that 
there was no concluded contract in fact 
between the petitioner and the respon- 
dents. In the alternative, the petitioners 
contend that the Regional Dirertor (Food), 
Bombay, was not a person directed or 
authorised by the President of India to 
enter into contracts of the nature of Ex. 
B (collectively) to the petition and that 
in any case, the said contract was not 
expressed to be made by the President of 
India or in Ws name, and therefore, the 
contract contravened the provisions of 
Article 229 of the Constitution of India 
and was. therefore null and void and im- 
enforceable. The petitioners hwea^ 
challenged the legality and yahmty of the 
contract containing the arbitration agree- 
ment on the ground that the sale of iron 


hoops was at a price in excess of the 
price for such goods notified under clause 
27 (1) of the Iron and Steel Control 
Order 1956. The petitioners have fur- 
ther challenged the validity of the order 
of the Iron and Steel Controller dated 
4th September 1958 fixing the special sel- 
ling price of the Government for these 
goods at Rs. 607 per ton on the grounds: 
(a) that such fixation cannot be made^ 
except by a notification published in the 
Gazette of India, (b) that such fixation 
cannot be made without ■&e approval of 
the Central Government, (c) that the 
Order of 4th September 1958 does not, as 
required by the proviso to sub-clause (2) 
of clause 27, direct that the maximiTTn 
prices fixed under sub-clause (1) or (2) 
shall not apply to the stock in question, 
(d) that the said order purports to fix the 
price at which the said goods are permit- 
ted to be sold, and not the maximum price, 
and clause 27 authorised only fixation of 
maximum price, (e) that the said order 
of 4th September 1958 contravenes the 
provisions of Article 14 of the Constitu- 
tion of India as it denies to the petitioners 
equality before the law, and (fi ^at the 
oitier of 4th September 1958 contravenes 
the provisions of Article 19(l){f) and (g) 
of the Constitution of India, as it takes 
away the petitioners’ right to dispose of 
property or the right to carry on trade or 
business. With regard to the contravention 
of Art 19(1) (f). the contention of the peti- 
tioners is that as the petitioners would, 
under the contract in question, acquire the 
said scrap at the price of Rs. 607 per 
ton, which was a special selling price 
of the Government they would be com- 
pelled under the Scrap Price Circular to 
sell the same goods at the price of Rs. 335 
per ton and thus be put to loss, and this 
in effect took away their right to dispose 
of property. 

5. The petitioners .also contend that 
the contract of sale is illegal on the fur- 
ther groimd that under the contract they 
were required to pay the price of Rupees 
1,48,108 for the entire lot of goods des- 
cribed in Appendix 'C’ to the tender 
notice, that the contract nowhere stated 
that if on actual weighment the goods 
were found to be less than 244 tons, any 
part of the price would be refunded to 
tiiem, and that the letter of 25th Septem- 
ber 1958 required them to pay the said 
sum and on receipt of the said amount 
a delivery order for a quantity not ex- 
ceeding 244 tons would be issued to them, 
Their contention is that they were re- 
quired to pay the price not for 244 tons 
but even if the goods were found to 
weigh less, and as such the price being 
charged to them was even in excess of 
the price of Rs. 607 per ton. Their con- 
tention is that under sub-clause (4) of 
clause 27 of the Iron and Steel Control 
Order, no person shall sell or offer to 
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sdl or otherwise dispose of, and no person 
pTiall acquire any scrap at prices in eoc- 
cess of those notified or fixed by the 
Controller under this clause Breach of 
this provision Is made an offence under 
the provisions of the Essential Commo- 
dities Act, 1955 The object of the con- 
tract of s^e was, therefore, forbidden by 
law or would defeat the provisions trf 
law and was, therefore unlawful and 
tb^ contract of sile was, therefore, void 
under Section 23 of the Indian Contract 
Act. T^e petitioners further contend 
that the challenge to the existence and 
vahdity of the contract containing the 
arbitration agreement was outside the 
scope of the arbitration agreement con- 
tained in clause 12 of the terms and con- 
ditions of sale and the arbitrator had, 
therefore no junsiction to dead© sudi 
questions and in any case the challenge 
raised difBcult questions of law which 
should be settled by a Court rather than 
be referred to a lay arbitrator and the 
Court ^ouid. therefore, not give effect 
to the arbitration agreement The peti- 
tioners further contend that, In any event, 
because of these difficult questions of 
law they should be granted leave to re- 
voke the authority of the arbitrator ap- 
pointed under clause 12 of the terms and 
conditions of sale. The respondents have 
fil^ an affidavit dated 29^ Mandi 1963 
of Mr C li. Bathi. Deputy Director of 
Food. Bombay, m reply to the petition 
which sets out the contentions of the res- 
pondents m reply to the contentions of 
the petitioners and deny the tenabihty 
and vahdlty of the said contentions 

6 Arising from the aforesaid conten* 
tions. the following Issues were framed, 

(1) Whether the petitioners should be 
granted leave to revoke the authonty of 
the arbitrator appointed in pursuance of 
the arbitration clause (set out In Para 5 
of the petition) as alleged in paragraph 8 
of the petition? 

(2) Whether the arbitration agreement 
being clause 12 mentioned In paragraph 5 
of the petition does not apply to all the 
disputes and differences between the par- 
ties as alleged in paragraph 8 of the peti- 
tion? 

(3) Whether there Is no concluded con- 
tract between the parties and therefore 
no valid arbitration agreement as ^eg- 
ed in paragraph 9 of the petition? 

(4) Whether the contract and therefore 
the arbitration agreement is unenforce- 
able by reason of being in contravention 
of Article 299 of the Constitution as al- 
leged in paragraph 9 (dd) of the Peti- 
tion 7 

(5) Whether the order dated 4th Septein. 
her 1958 Ex. "C” to the petition is illegal, 
void and without jurisdiction and th««- 
fore the contract and the V arbitration 

\ 


agreement are also Illegal aiS void as 
alleged m paragraph 10 of the petition X 

(6) Whether the contract and arbitra- 
tion agreement are illegal as alleged In 
paragraph 12 of the petition 1 

(7) To what rehef or reliefs the 
tioxiers are entitled? 

Generally? 

7. At the outset, Mr. Parekh, appear- 
ing for the petitioners invited me not to 
decide the questions as to whether there 
was a concluded contract between the 
parties and if there was a conduded con- 
tract. whether the same was legal and 
valid, but in view of what he described 
as difficult questions of law arising from 
the contentions of the petitioners to 
grant them leave to revoke the authonty 
of the arbitrator appointed in pursuance 
of the arbitration clause on the assump- 
tion that there was a concluded con- 
tract and that the same was valid. He 
said that this would put an end to arbitra- 
tion proceedings and would dnve the 
respondents to a suit In case I dead- 
ed not to grant leave to revoke the au- 
thonty of the arbitrator I may go into 
the question whether the arbitration 
clause applied in respect of the disputes 
and differences between the parties re- 
lating to the factum and existence of 
the alleged contract Ex. B (collectively) 
to the petition or relating to the validity 
or legality of the order dated 4th 
September, 1958 of the Iron and Steel 
Controller Ex. C to the petition, and if 
1 Came to the condimon that the arbitra- 
tor was not competent or had no juris- 
diction to decide the said questions, I 
may merely so declare without deading 
these questions myself and the arbitra- 
tion proceedings would come to an end 
and the respondents would again be 
driven to a suit Hia contention was that 
even if I deaded the questions of ex- 
istence or validity of the contract con- 
taining the arbitration agreement and, 
therefore of the arbitration agreement 
and incidentally the validity of tte order 
of the Iron and Steel Controller dated 4th 
September 1958 these questions would 
not be res judicata, and if an award was 
made again^ his chents, they would be 
entitled to reagitate the said questions in 
a petition to set aside the said order I, 
however, did not accept the invitation of 
Mr Parekh to proceed m the manner in- 
dicated and I have heard the parties on 
all the issues. 

8. On the question whether there Is or 
Is not a concluded contract between the 
parties and, therefore whether there is 
or IS not a valid arbitration agreement 
between them (because the arbitration 
agreement is contamed in fte contract It- 
self) the contentions of the petitioners are 
that the letter dated 25th September 
5958 of the Begion^ Dire^r (Food) 
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Bombay did not unconditioi^y a^ept 
the entire offer as contained in the 
tioners’ tender dated 18th Augu^ 19o^ 

The petitioners contend that in sai 
tmdCT of 18th September 19o8 *ey rf- 
fered to buy the entire quantity of the 
Sd goods Snfi at the said godown i^es- 
SSl5l S tlr&ct whettet wMht of 
the goods was more or less, than to^, 

whe?^ tte Regional Director (Food). 
BomW by his letter of 25th Septemb^ 

1958 ^ted that the respondents would 

dJ^er a Quantity of toe said goo<k. n^ 
deeding 244 tons. They say. th^ ^as 
■not an imconditional acceptan^ of their 
oUer ofTsto August 1958 but was a 
cmmter offer which ag^ h^ -Mt bem 

tofc lltt^ of 30to sStember 
IsTs because in that letter toe P?tition^s 

^d to?^ terms and “ndibo^ 

SSofiSTf t 

SfS,^dittoi ot are as follows: 

Government do not guarantee to 
make any The 

^°°'^4iu'wer ton 2 shXin Ap- 

quotehon wto b^pe t 

SuSt^^f toe stocks vide para 3 of the 

'l^'4r£on Hoops^ar^^^^^^ 

cond^on ^ they he. t^ fifteen work- 
£rSy2fr2m toJdate of issue of rdease 

“rd2 OT such oth^ Pf^°i?"ectof ^ood), 
dded by toe ^ ^y, and 

Bombay, vnto ^ the ^s^ate- 

S'S'rf^eSpdoZ 

s- f "%.°”sh'Si‘re 

an allowance al- 

Euch faults, a considerable 

though toe b ^ description of 

nature. In pamc^ . g^jj^lar to the 

iSS„5S |f ^^STo^sSSS 

SfuW bl^laced “^iJ^elfto^K 

g'liTwt°.?rol£f^:: sale before 


submitting his tender and may tosr^rt toe 
goods prior to tendering and snail be 
deemed (whether or not such inspection 
RhaP have in fact taken place) to have 
liad notice of all defects and faults sn^ 
any errors and misstatements as aforesaid 
which he might have discov^ed on ins- 
pection and shall not be entitled to my 
compensation on account thereof. Nor 
phaP the buyer be entitled to claim or re- 
cover .from toe Government any compen- 
sation by way of damages or otherwise if 
toe goods sold are not available by reason 
of not being at toe specified place. 

3. The successful tenderer/tenderers 
after toe acceptance of his/toeir tender 
will be required to deposit the balmce 
amount within seven days from the date 
of issue of toe acceptance letter and to 
remove toe stocks allotted to him/toem 
■within fifteen days from toe date of issue 
of Eelease/Delivery order or such other 
period as may be decided upon by the 
Regional Director (Food), Bombay. 


A The delivery of toe Iron Hoops ■will 
he given by toe Government after toe 
buyer presents a Demand Draft or a d^ 
nosit, at call Receipt issued by a Schedul- 
ed Bank in favour of the Regional Direc- 
tor (Food) Western Region. Bonabay, for 
the cost of toe Iron Hoops. In toe evmt 
of toe costs of toe stocks sold not being 
deposited -within a week of the accept- 
ance of toe tender. Gove^ent may at 
their option, forfeit the Eame^ Money 
and re-sefi toe stocks or'part thereof to 
another party at toe risk and costs of the 
original buyer, and also recoi'er any loss 
suffered by toe Government as a resmt 
of such failure. Any gain or my re-sale 
as aforesaid shall belong to the Govern- 
ment. 

6. The stocks sold shall be weighed 
imder arrmgements made by tm uw- 
emment md at toe cost of toe Govern- 
ment The weighment sheets shah be 
prepared in trinlicate and be signed bj 
the buyer or his representative md by 
an officer of toe Government 

12 Arbitration; AH disputes md dif- 
ferences arising out of or m eny way 
touching or concemmg tto contract 
ShSever. shah be referred to the sole 
arbitration of my person nonmated by 
the Secretary of the kfinis^ of ihe Gov 
emment of India administrafively deal- 
ing with toe contract at the time of mch 
nn-mination, or if there be no Secreiary, 
the administrative head of such Minist^ 
at the time of such nommation. It wJl 
be no objection to my such appomtmmt 
that toe person appomted is a Govot- 
mmt servmt, that he had to deffi wito 
his duties as Euch_ GovL 
he has expressed views on ^ or any ox 
fee matters in dispute or differm^ Dm 
^ard of such Atoitratmn sh^ be 
ind binding on fee parties to this con 
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tract. It is a term of this contract that 
In the event of such Arbitration to whom 
the matter Is ortefnally referred behi^ 
transferred or vacatmg his office or being 
unable to act for any reasons, such Secre- 
tary or administrative head as aforesaid 
at the tune of such transfer, vacation of 
office or inability to act. shall appoint 
another person, to act as Arbitrator in 
accordance with the terms of this con- 
tract Sudi person shall be entitled to 
proceed with the reference from the 
stage at which it was left by hia pre- 
decessors. It is also a term of this con- 
tract that no person other than a person 
notninated by the Secretary or Admini- 
strative bead of the hiizdstry as afore- 
said, shoidd act as Arbitrator and, if for 
any reason that Is not possible, the matter 
IS not to be referred to arbitratian at all 
Subject as aforesaid the ArbitraPon Act 
19-10 shall apply to the Arbitration pro- 
ceedings under this clause.” 

9 Appendix ‘C’ to the tender signed 
by the petitioners describes the goods as 
'used iron hoops' (scrap releas^ from 
gunny bales) 244 tons approximately 
lying in Iffie Government of India 
godowns at Thana Street, and the price 
filled in by the petitioners Is Rs. 607 per 
ton. Teixa 2 of the tender notice perUdn- 
ing to inspection states that stocks wlQ 
be open to inspection by the intending 
tenderer quotation will be for the 
whole lot of Iron Eoops as shown In Ap* 
pendix 'C on the basis of 'as lying and 
where lying’. The tenderer will be deem- 
ed to have satisfied Umself fully before 
quoting as to the condition, quality and 
quantity in the lot In the teims and con- 
ditions of sale reproduced hereinabove, it 
IS stated that the Govt do not guar- 
antee to make any definite quanti^ or 
quality of the iron hoops available to the 
buyer The quotation will be for per ton 
on the basis of 'as is and where and 
the tenderer will be deemed to have satis- 
fied before quoting as to condition, qua- 
lity or quantity of the stocks, vide para- 
graph 3 of the tender notice. Term 3 
provides that the successful tenderer 
will, alter the acceptance of the tender, 
be required to deposit the balance amount 
within seven days from the date of the 
issue of the acceptance letter and to re- 
move the stocks allotted to him within 
fifteen ^ys from the date of the ddi- 
very of the order or within such other 
penod as may be deaded by the Regional 
Director (Food) Bombay Clause 4 pro- 
vides that if the balance price is not de- 
posited witbm a week of the acceptance 
of the tender the Goveinment may for- 
feit the earnest money and re-sell the 
stock or any part thereof at the and 
costs of the buyer, and to recover Ic^ 
if any, on account of the breach of the 
contract Clause 6 provides that the 
stock sold shall be weighed under arrange- 


ment by the Government and at tha 
costs of the Government Clause 2 again 
iddes that the goods shall be removed 
the buyer within 15 days from the 
flate of issue of release oraer or such 
other penod as may be deaded by tha 
Re^onal Director (Food) Bombay, with 
all the defects. If any. and notwithstand- 
ing any errors or zcdsstatements of des- 
cnptioc. measurement quantity, weight, 
enumeration or otherwise and without 
any objection on the part of the buyer 
and no fialm sh^ lie against the Gov- 
ernment for compensation, nor shall an 
allowance be made on account of any 
such faults, misstatements^ or errors, al- 
though the same may be of a consider- 
able nature, ^e said clause provides 
that the buyer should satisfy himsell 
thoroughly as to what is offered for sale 
before submitting his tender and may ia* 
sped the goods pnor to tendering & shall 
be deemed (whether or not such inspec- 
tion shall have in fact taken place) to 
have had notice of all defects and faults 
and any errors and misstatements as 
aforesaid which he might have discover- 
ed on inspection and ghati not be entitl- 
ed to any compensation on account there- 
of. Kor shall the buyer be entitled to 
claim or recover from the Government 
any compensation by way of damages or 
otherwise if the goods sold are not 
available by reason of not being at a 
specified place. 

10 The petitioners contend that the 
letter of the Be^on^ Director (Food), 
Bombay, dated 25th September 1958 is 
not an unconditional acceptance of thdr 
tender of 18th September 1958 because 
they had bought the entire lot of iron 
hoops lying at the Government of India 
godowns at Thana Street, Bombay, said to 
be Boproxunately 244 tons but it may 
actually have been more or less. Ihefr 
contention is that if on actual weigb- 
xx^t the goods were found to weigh 
more than 244 tons, they would in terms 
of their tender be entitled as as 
bound to lift the entire qiwntlty Cor- 
respondingly, if on actual weighinent the 
goods were found to wei^ less than 244 
tons, they would still be boimd to accept 
the sznaller quantity They contend that 
the tender implied that the goods should 
first be weighed and actual quantity as- 
certamed. They should then be called 
upon to pay the balance price for the ac- 
tual quantity found on weighing and or 
payment of the price of actual quantity, 
they should be given one delivery order 
for the entire quantity According to 
them, the letter of 25th September 1958 
does not contain an unconditional accept- 
ance of the tender, because It ealla upon 
them to pay for a fixed quantity of 244 
tons without ascertaining the act ual quan- 
tity and in lieu of the payment for 244 
tons, the said letter offers delivery order 
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for a quantity not esceeding 2M toi^ 
They contend that this let^ 
ceptence in accordance vnth the t^ of 
ihe tender, because ttey ^ever offa:^ to 
buy a quantity not exceeding 2^ ton^ 
but they offered to buy the ^i^e lot, 
whatever the quantity. They 
Send that inasmuch as what was offer 
to toLi in the said letter is, a qu^- 
iity not exceeding 244 toM against th^ 
offer of the entire lot wHch ^y 
or be less than 244 tons, the letter 
letrtember 1958 conl^ ^ 
which the petitioners Mve not swepted 
even in their letter of 30th Sept^ber 

11958. because that lette^g^ *^St°the 
mndition as to price. On this PO“t toe 
of Mr. Mukhi for the 
is tlmt the first paragraph of toe 
25 to^September 1958 contai^ ^ imc^- 
ditional W^^e^cS- 

said 

&tioners. and 

Ss may merely raise in 

fhpr the respondents are m oreacu ^ 

|h£toe^S’™SdV to^SracL 

the Deputy Director (Food). Bombay, to 

Sirs' 

^Sts to rSiicluded «>ntract^d 
^ti£^ nnd th, r^spon- 

dents. 


19 The contract Js for sale of a 

°teg°“ rafdiSSS SiS 

^ {^^^enn always be approximate, and 
weight ^n respondents, 

not exact f^Simximately 244 tons 

toey held a af^ana 

of iron hoojK to to^ g^ ^ 

Street, Bombay-9, 

K»51S 


large variations in weight and, therefore, 
when toe respondents stated-that on pay- 
ment of the price of 244 tons they would 
give a delivery order for a quantity not 
exceeding 244 tons, this was because a 
quantity not exceeding 244 tons had 
been paid for and toey would not be 
liable to deliver goods in ^c^ of 244 
tons. But this contention still leaves un- 
settled toe question of toe excess m 
weight over 244 tons or shortage m 
weight however small the exce^ or 
toortfall may be. The conation of toe 
petitioners that toey would be entitied to 
the entire lot of goods. whethCT m ex- 
cess or short is correct. The fact m that m 
my opinion, toe contract conduded ^ 
the tender of the petitioners and toe first 
paragraph of toe letter of 25th Septern- 
ber 1958 is silent on two points; (a) as to 
what would happen if after toe petition- 
ers had paid toe price of 244 tons witoin 
seven days of the acceptance of toe ten- 
der and toe goods were weight there- 
after. nnd were found to weigh in excess 
of 244 tons, however slight that exce^ 
may be, and (b) what would happm If 
toe goods were found to be toort, how- 
ever short the shortfall may bn It is a 
matter of common ^perienre that no^ 
perfect contract can be made, becai^e toe 
parties to it may not at toe stage of mak- 
ing it, envisage or provide for aU toe con-^ 
tingendes that may arise. Several toes 
the parties to a contract may eitoer 
through forgetfulness or through bad 
drafting fail to incorporate into toe ron- 
tract terms which, had they adv^^ to 
the situation, toey would certa^y haw 
insert^ to complete toe contoct. to 
such cases, in order to efficacy to 

the contract, toe Court will im^ ito a 
contract terms which the p^es have 
not toemsdves expresdy inserted, it is 
true that it is not toe function of toe] 
Court to make contracts for toe parties, 
but only to interpret contracts stoeady 
made Nevertheless, in certain orcurn- 
Etance the Court wifi imply terms, to] 
case toe contract provides for pn®6 
calculated per ton. It fu^^ provid^ 
that after the acceptance the buyer is to 
make a deposit of the price for a qi^- 
titv which is stated to be apnroxi^tely 
244 tons and the goods are toereaf^ to 
be weighed, and that toe sdler will, to 
toe first instance, give delivery order for 
a quantity not exceeding 244 tons to the 
buyer because the payment is to be made 
in advance. It may reasonably be ex- 
pected that in such a case if on actoal 
weighment toe goods are found to be le^, 
^■>iBn 244 tons, the excess price paid would 
be refunded. It is also reasonable to. ex- 
pect that if toe goods are found to be^ 
toe seller will call upon the b^^ 
to Sy the balance of the price md to 
take delivery of the excess goods. I, 
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think, these tenns should be implied In- 
to this contract Such terms are neither 
contrary to nor inconsistent with the re- 
press terms of the contract contained In 
the terms and conditions of sale. Anson 
on the Prmaples of the English Law of 
Contract 22nd Edition states at page 129, 
as follows. 

' The doctnne is, therefore of narrow 
application and the requirements are 
stringent 

Pnma faae that which in any contract 
is left to be implied and need not be ex- 
pressed IS something so obvious that it 
goes without saying, so that 11, while the 
parties were making thdr bargain, an 
offiaous bystander were to suggest some 
express provision for it m their argee- 
ment they would testily suppress him 
with a common 'Oh. of coursel 
Anson further goes on to say that this 
doctnne of implied terms has frequently 
b^n applied where the circumstances 
demanded and particularly where the 
contract would f^ completely, iinT<><.«t 
sudi terms were implied, or where, in 
effect, it gives substance to the whole 
transaction. Kalsburys Laws of England, 
3rd E^tlon, VoL 8 at page 121 in para 
212. also lays down. 

"212 Implication of terms. In cons- 
truing a contract, a term or condition not 
expressly stated may under certain or- 
cuznstancea be implied by the court, if 
it IS clear from the nature of the trans- 
action or from something actually found 
m the document that the contracting par- 
ties must have Intended such a term or 
condition to be a part of the agreement 
between them. Such an implicahon must 
m all cases be found^ on the presumed 
*'mtention of the parties and upon rea- 
son. and will only be made when it is 
necessary in order to ^ve the only trans- 
action that efficacy that both parties 
must have intended it to have and to 
prevent such a failure of consideration as 
could not have been within the contem- 
plation of the parties. In every case the 
question whether an implication ought or 
ought not to be made will depend on the 
pai^cular facts consequently It is nei- 
ther possible nor desirable to lay down 
any hard and fast rules on the subject 
and it must be remembered that the con- 
struction of one contract will afford but 
little guidance for the construction of 
another unless the facts and surrounding 
arcumstances are practically identical ’. 
1 must say that an implied term must al- 
ways be based on the presumed inten- 
tion of the parties and upon reason. In 
mv opimon. the implied terms sng^est- 
ed by me are reasonable. Ilie contract 
is for a particular lot of goods and for 
appremmate, and not exact quantity and 
at a price calculated by weiglment. It 


is reasonable to suppose that the parties 
intended that m case of excess the same 
woidd be paid for and taken delivery of 
later, and m case of shortfall, the excess 
of price paid m advance would be refund- 
ed. I have no hesitation m so holding, 
Mr. Parekh has mvited my attention to 
Sections 31. 32 37 and 38 of tiie Sale of 
Goods Act, and the provisions contained 
therein. I think these sections have no 
application to the facts of this case. The 
matters covered by the sections are pro- 
vided for in the contract Mr Parekh for 
the petitioners stated that the contract does 
not provide for instalment dehvery In 
case the goods are on weighment found 
to weigh more than 244 tons I think, in 
this case the question of instalment deli- 
very does not arise Konetbeless. if on 
actual weighment the goods were found 
to be m excess of 244 tons, the excess 
would be paid for and taken delivery of- 
However, as I have stated above, these 
questions pertain to the performance of 
fte omtract and not to the making of it 
and. in mv opinion, there is nothing m the 
third and the subsequent paragraphs of 
the letter of 25th September 1958 accept- 
ing the tender which contains any depa> 
tui« from the terms of the contract la 
my opinion, the letter of 25th September 
1958 does not contain any counter offer 
which is as contended by the respondents 
accepted by the letter of 30th September 
1958 wntten by the petitioners. It i^ 
however, significant to note that the peti- 
tioners say in the letter of 30th Septem- 
ber 1958 that *we however accept the 
order’ mdicatmg perhaps that m their 
opinion the contract is concluded and 
complete 

13 Having dealt with the question of 
the existence of the contract, I come to 
the question of its validity The peti- 
tioners have contended that the contract 
Ex. B (Colly ) to the petition, which con- 
tains the arbitration agreement, Is unen- 
forceable by reason of being in contra- 
vention of Article 299 of the Constitution 
of India. In paragraph 9(b) of the peti- 
tion the petitioners had contended that 
we Deputy Director (Food), Bombay, who 
had purported to enter into tte contract 
untamed in the correspondence Ex. B 
(Ctolly) to the petition, had no authonty 
whatsoever to enter mto such contract on 
behalf of the President of Tnrtia. The 
respondents have pomt^ out m the first 
paragraph numbered 17 of the affidavit 
^ted 29th day of Mar^ 1963 of Mr C. 
L Rathi In reply that xmder SRC. 
3442 dated 2nd November 1955 publish- 
ed IQ the Gazette of India, dat^ 12th 
November 1955 Part H, Section 3 the 
Deputy Directors of the Food la India 
have been authorised to enter into such 
contract. The petitioners have not press- 
ed the said contention at the hearing of 
the petition. They have argued, although 
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not serioxidy, that the contract Ex. B 
(Colly) to the petition is neither express- 
ed to be made by the President of India, 
nor is made in the name of the President 
of India, and is, therefore, in contraven- 
tion of Article 299 of the Constitution 
and as such is null and void and xmen- 
forceable in law. 

14. In this case, the contract is con- 
tained in correspondence Ex. B (Colly.) to 
the 'petition. The first letter is dated 4th 
August 1958 and is addressed to the peti- 
tioners. In the very opening paragraph, 
it states that "On behalf of the President 
of India, the Eegional Director of Food, 
Western Kegion, Bombay, invites ten- 
ders ” The said tender notice is 

signed by the Deputy Director (Food), 
Bombay. The petitioners filled in the 
tender and submitted the same to the 
Regional Director (Food), Bombay, with 
a covering letter dated 18th August 1958, 
The said letter is addressed by the peti- 
tioners to the President of India. This 
letter contains the offer to buy the said 
scrap. The Deputy Director (Food) Bom- 
bay, accepted the said offer by his letter 
dated 25th September, 1958. The said 
letter is signed by the Deputy Director 
(Food), Bombay, “for and on behalf of 
the President of India”. Article 299 of 
the Constitution of India nowhere requi- 
res that a contract made on behalf of the 
Union of India shoidd be contained in 
any formal document. It is enough if 
the contract is contained in correspon- 
dence. All that the Article requires is 
that the contract shall be expressed to be 
made by the President of India and shall 
be executed on behalf of the President 
by a duly authorised person. It has been 
held -by the Supreme Court in thg case of 
Union of India v. A. L. Rallia Ram, AIR 
1963 SC 1685, that Section 175(3) of the 
Government of Tndia Act, 1935, did not 
require that formal contracts should be 
drawn up and executed and that the con- 
tracts on behalf of the Dominion of India 
may be contained in the correspondence, 
and that a tender for purchase^ of goods 
fh pursuance of an invitation issued by 
or on behalf of the Governor-General of 
India and acceptance in writing which is 
expressed to be made in the name of the 
Governor-General and is executed on his 
behalf by a person authorised in that be- 
half would conform to the requirements of 
Section 175(3). In tins case, the contort 
is contained in correspondence Ex. B (Col- 
ly.) to the petition. The tender and letter 
of acceptance of the respondents are_ ex- 
pressed to have been issued and \vntten 
respectivelv on behalf of the President of 
India and 'the letter of the petition^ 
containing the offer is addressed to the 
President of India. In my opimon, me 
provisions of Art. 299 of fte institu- 
tion of India have been sufficiently com- 
plied with and, there is no substance m 


the contention that the contract in this 
case contravenes the provisions of Arti- 
cle 299 of 'the Constitution of India. 

_ 15. The first contention of the peti- 
tioners with regard to the order of the 
Iron and Steel Controller dated 4th Sep- 
tember 1958 -Ex. C to the petition is that 
the price of scrap hoops having been fix- 
ed by the Iron and Steel Controller by 
the Scrap Price Circular No. 5 of 1957 in 
exercise of the powers conferred by 
clause 27(1) of the Iron and Steel Con- 
trol Order, 1956, and the said Circular 
having been duly published in the Gaz- 
ette of India, and ihe price thereby fixed 
being much lower than Rs. 607 per ton, 
fixing of higher price by the order dated 
4th September 1958 is contrary to the 
provisions of the Iron and Steel Control 
Order, 1956, and, therefore it is contrary 
to the provisions of the Essential Com- 
modities Act, 1955. One has only to look 
at the provisions of the proviso to sub- 
clause (2) of .clause 27 of the Iron and 
Steel Control Order, 1956, to find that in 
case of scrap held by a Railway or a 
Government Department or Government 
Corporation, the Controller has power 
to fix a special price for any specified 
stock. There is no doubt that the Iron 
and Steel Controller has' made the order 
dated 4th September 1958 in exercise 
of this power. There is, therefore, no 
substance in this contention, 

16. It is next contended by the peti- 
tioners that the order dated 4th Septem- 
ber 1958 purports on the face of it to 
have been made in exercise of the powers 
conferred on the Iron and Steel Con-- 
toiler fay sub-clause (2) of clause 27 of the 
Iron and Steel Control Order, 1956 and 
not in exercise of the powers conferred 
on him by the proviso to the said sub- 
clause, and the said order is, therefore, 
iilegaL It is a well-settled principle of 
interpretation that as long as an au- 
thority has the power to do a thing, it 
does not matter if he purports to do it 
by reference to a wrong provision of law. 
fihe order made can always be justified 
by reference to the correct provision of 
law empowering the authority making 
the order to m^e such order. There is 
no substance in this contention also. 

17. The next contention of the peti- 
tioners is that the pov.^er of fixation of 
special prices is subject to the condition 
precedent that in the order the Control- 
ler must "direct that the maximum pri- 
ces fixed imder clause (1) or (2) shall 
not apply to any specified stocks of 
scrap”. It is contended that the order 
dated 4th September 1958 contains no 
such direction and is therefore illegal. A 
reference to the order of 4th September, 
1958 indicates that what the Iron and 
Steel Controller pmrports to fix is "Spe- 
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dal RpiUrig price lor 244 tons of scrap 
iron hoops’*. 1 think the fixmR of a 
''special tohinff price” by implication con- 
tains a direction that the general selling 
price contained m the Scrap Pnee Cir- 
cular No. 5 of 1957 shall not apply to the 
stocks specified in the order of 4th Sep- 
tember 1958 Such direction appears to 
me to be impliat in the said order and, 
in zny opinion the fact that the order 
does not eicplidtly contain such direction 
makes no difference to the validity of the 
said Ord» 

18. It is then contended that tmder 
the proviso to sub-^use (2) of clause 27 
of the Iron and Steel Control Order, 
1956. the Controller has power to flx a 
maximum pnce, and not a price at whldi 
a Epeafied stO(^ may be sold. Now. sub- 
clause (1) of clause 27 refers to fixation 
of "pnces” by notificatlcn, and not to 
fixation of "maxanum prices'*. In sdte 
of the Scrap Price Circular No 5 of 
1957 refers to "maximum prices’*, being 
fixed. Sub-clause {2) also refers to fixa- 
tion of price, and not to fixation of maxi- 
mom price. The proviso to eub-clatise 
(21 refers even to the "prices'* fixed un- 
der sub-clause (1) as "maximum prices,** 
for It states "provided that the Controll» 
may direct that the tnaxifnum price fix- 
ed under sub-^use (1) or (2) shall not 
apply to any specified stock of scrap . 
This assumes that "prices" fixed under 
sui>clauses (1) & (2) are "mardmum pri- 
ces'* Sub-clause (4) of clause 27 refers 
to all prices notified or fixed under clause 
27 as **prices”. This indicates that in 
the entire dause 27 of the Iron and 
Sted Control Order, 1956. the words 
‘'pnees" and "maximum prices" are used 
synonymously and have the same mean- 
ing. The order of 4th September 1958 Is, 
therefore, not illegal even on tids ground. 

19. It is then contended that the apo- 
dal selling price fixed imder the proviso 
to sub-dause (2) of clause 27 of the Iron 
and Sted Control Order, 1956, should be 
lor a specified stock of scrap, and should 
pot be the special selling pnce of a Bail- 
way or Government Deoaitinect or Cot^ 
poration. In other words, the price 
should be attadied to spedfied goods and 
not to a spedfied seller. It is contended 
that the effect of fixation of a spedal 
price for sale by a Ballway. Govemment 
Department or Corporation would be that 
the buyer from the Bailway or Govem- 
ment Department or Corporation who 
buys the material at Bs. 607 per ton will 
have to sdl the same material at a at 
the lower price fixed by the Scrap Price 
Qrcular No 5 of 1957 The special sell- 
Ing price should, therefore, attech to the 
specified stocks of scrap, and not to a 
particular Govemment seller This con- 
tention loses sight of the fact that Under 
the proviso, the spedal sdling price has to 


he fixed for a spedfied sto^ of scrap 
l^d by Hallways or ^vemment Depart- 
ments and Corporations. The proviso 
dearly indicates that a spedal selling 
pnce has to be fixed for a stock held by! 
a Government Department or (^rpozntioa.\ 
and not by any other person. The mfrl 
ment such goods pass to a buyer, tbeyj 
ceased to be held by a Hallway or Gov- 
ernment Department or Corporation. Itj 
may be that the effect of such interpre-j 
tation would be that the buyer from a 
Government Department or Corporatiod 
would have to sell the goods at a loss. 
But this need not be so, for ft Is open toj 
such buyer to approadi the Iren and 
Sted ^ntroUer to classify the scrap 
bought by him under sub-clause (2) of 
dause 27 and to fix for sudi scrap such 
price as he considers appropriate, Sudi 
price £0 fired may even provide for a 
xnarpin of profit In any event whether 
subi^use (2) of clause 27 la or is sot 
available to the buyer from a Govern- 
ment Department or Corporation and 
whether the Iron and Sted Controller 
obliges such buyer or not It must be 
borne In mind that In cases like the pre- 
sent one. the buyer has offered to buy 
the goods from the Government Depart- 
ment or Corporation with open eyes at 
a torlce much higher than the genera] sel- 
lisg price fixed by the Scrap Price Cir- 
cular No 6 of 1957 The petitioners were 
sot compelled to fill in a tender for these 
go^ and have done so with full know- 
ledge of the situation and their legal ob- 
ligations. They have even in their letter 
to the Iron and Sted ControUer of 18th 
August 1958 pointed out this position to 
him. If they filled in Uie tender with a 
mental reservation that they would be 
able to bring down the price to the gene- 
rw controlled price and have not succeed- 
ed in doing so. they have to bear the loss 
ansing from their own act. There is no 
substance in the contention that the 
price must be atta^ed to a spedfied 
dock without reference to who holds 
such stodc or that it must attach to all 
subsequent sales of the said spedfied 
stock. This does not appear to me to be 
the Intention of pmriso to sul^clause 
( 2 ) 


20. It is farther contended that the 
bower conferred on the Iron and Steel 
Controller under sub-dause (21 or In any 
case Under the proviso to sub-clause (2) 
of clause 27 of the Iron and Steel Con- 
trol Order Is coupled with a duty and Is for 
the benefit of the dtiim and the Iron 
and Steel Controller before the sel- 
ling price should have fixed an econoniie 
price on the cost of production or acqui- 
sition of the said goods by the Goveni- 
ment and after notice to the petitioners. 
It is not contended that the Iron and 
Steel Controller in fixing prices under 
dause 27 exercises any fudldal or quad- 
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judicial functions. I think, therefore, 
there is^ no substance in the contention 
that notice should have been given to the 
petitioners before fixing the special 
selling price of Rs. 607 per ton. In any 
case, as the petitioners had themselves 
offered to buy the said goods for that 
price, no useful pu^ose would have 
been served by hearing them even if 
there were a duty cast on the Iron and 
Steel Controller to hear them before 
fixing the selling price. I am also not 
able to agree with the contention of the 
petitioners that the price should have 
been an economic price based on cost 
of production or acquisition of the scrap 
by the Government. There is no warrant 
for such conclusion- 

21. It is then contended that the 
order of 4th September 1958 contravenes 
the provisions of Arts. 14 and 19 (1) (f) 
and (g) of the Constitution of India. 
Now, it is not contended that clause 27 
of the Iron and Steel Control Order, 
1956 contravenes the said provisions of 
the Constitution of India. The said 
clause, therefore, remains unimpugned. 
What is contended is that the order of 
4th September 1958 contravenes these 
provisions. I do not see how, if clause 
27 is allowed to stand, an order made 
pursuant to the powers conferred by the 
said clause can be challenged. However, 
- a plain reading of these provisions of the 
Constitution ^ows that these provisions 
have not been contravened. Article 14 
provides that the State shall not deny to 
any person equality before the law or 
the equal protection of the laws within 
the territories of India. If it is suggested 
that the provision authorising the Iron 
and Steel Controller to fix a selling price 
for a Government Department or Cor- 
poration denies equality before the law, 
I think it is that provision itself which 
should have been impiigned. But I think 
had it been contended that the proviso 
to sub-clause (2) of clause 27 is itself in- 
valid, the respondents may have ^ome 
forward with a contention of reasonable 
classification- The contention of re^on- 
able classification would anoly equally to 
the order of 4th September 1958. .Arti- 
cle 19(l)(f) provides that all atizeiB 
shall have the right to acquire, hold and 
dispose of property. It is contended on 
behalf of the petitioners that ina^uch as 
the order of 4th September 1958 fixes a 
price higher than at which the petitioners 
can sell the goods under Scrap Price Cir- 
cular No. 5 of 1957. it compels them to 
dispose of property at a loss and as such, 
it is a restriction on their right to dispo- 
sal of property. I think, there is no 
stance in this contention because the 
right of disposal of property has not hem 
taken away from the petibonem If the 
petitioners had not succeeded In gettii^ 
a special selling price fixed for themsel- 


ves, it may be that they would have had 
to re-s^ the said scrap at a loss, bad 
they paid for and taken d^very of the 
same. But this was a calculated risk and 
in any case did not restrict their right 
to disposal of property. There is the 
further consideration that there can be 
no restriction on the petitioners’ right to 
dispose of property which they have not 
even acquired by paying for and taking 
delivery of the goods. 

22. Article 19Cl)fe) provides that all 
dtizens shall have the right to practise 
any profession or to carry on any occupa- 
tion, trade or business. The petitioners 
contend that by being compelled to sell 
scrap at a price lower than that for which 
they agreed to buy. their right to carry on 
trade or business is being interfered with. 
1 do not agree with this contention also. 
This single transaction does not constitute 
tiie trade or business of the petitioners 
which must inevitably consist of series 
of other transactions. There is also no 
imaginable restriction on their trade or 
business. The possibility of sale at a loss 
was a calculated risk. In any case, they 
have not paid for and obtained d^very 
of the goods and the question of re-sale 
has not even arisen. For these reasons, 

I reject the contention of the petitioners 
that the order of 4th September 1958 con- 
travenes the provisions of either Article 
14 or Article 19 of the Constitution of 
India even assuming that the protection 
of Article 19 was available to the peti- 
tioners. 

23. The next contention of tire peti- 
tioners in challenging the legality and 
validity of the order of 4th September 
1958 is that as sub-dause (1) of clause 27 
of the Iron and Steel Control Order 1956, 
provides two conditions requisite for fixa- 
tion of prices by the Iron and Steel Con- 
troller namely, (a) approval of the Cen- 
tal Government and (b) publication by 
notification in the Gazette of India, and 
these conditions not having been satisfied 
in making the order of 4th September 
1958, the said order is illegal and invalid. 
Now, a reading of clause 27 indicates that 
prices may be fixed by the Iron and 
Steel Controller in two ways. One of the 
ways which is prescribed by sub-clause 
(1) is that the fixation must he with ap- 
proval of the Central Government, and 
secondly, the fixation must be published 
by a notification In the Gazette of India. 
Sub-clause (2) of dause 27 does not re- 
quire either the approval of the Central 
Government or publication in the Gazette 
of India of the prices fixed thereunder. 
The prices fixed imder sub-clause (1) be- 
ing general prices, it is reasonable to ex- 
pect that public should be given notice 
thereof by publication in the Gazette of 
the Government of India. Prices fixed 
xmder sxib-clauss (2) are only either in 
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jTCsnect of a particular class of scrap or 
in respect of specified stock held by a 
Railway or Govt Department or Cor- 
poration and no notice to the public ap- 
pears to be necessary In any case, ^b- 
clause (2) does not provide either for the 
approv^ of the C^tral Government av 
for publication In ^e Gazette of India. 
It is also significant to note that 6ul>- 
ciause (4) of clause 27 contemplates two 
modes of fixation of prices, namely pri- 
ces notified and prices fixed — obwously 
otheTR^e t ha n by notification. Sub- 
clause (4) states that no person shall sell 
or offer to sell pr otherwise dispose of, 
and no person shall acquire any scrap at 
prices in excess of those notified or fixed 
by &e Controller under this clause It Is 
obvious that two modes of fucaPon are 
contemplated one by notification under 
sub-dause (11 and tiie other without a 
notification under sub-clause (2) and Its 
proviso It IS further contended that pn 
ces under sub-clause (1) of clause 27 hav 
mg been fixed with the approval of the 
Central Government and by pubhcahon 
In Government Gazette any amendment, 
venation or resassion of such prices must 
also be with the approval of the C«itral 
Government and by publication in the 
Gazette of India. It is contended that the 
order of 4tb September 1958 amends or 
vanes or rescinds m any case with regard 
to a specified stock the prices fixed tmder 
sub-clause (1) of cL 27 Reliance bas been 
placed on S 21 of the General Clauses Act 
which provides as under 

21 ‘Where, by any Central Act or Re- 
gulation. a power to issue notificatioas. 
order rules or bye-laws is conferred then 
that power includes a power exerasable 
m the like maimer and subject to the like 
sanction and condition (if any} to add to 
amend, vary or rescind any notifications, 
orders, rules or l^e-laws so Issued. 

In my opimon, S 21 ofthe General Clauses 
Act has no application. What Secfioo 21 
contemplates is such addition, amendment. 
Tanatioit or resassioa ol 8 oohiicatian 
such as Scrap Price Circular No 5 of 
1957 which brings about a textual addi- 
tion to or amendment or vanaPon in or 
rescission of such notification. It apphes 
only if the said notification is there^ter 
to be read with and subject to such ad 
diPon, variation, amendment and rescis- 
sion. In this case the order of 4th Sep- 
tember 1958 irierdy excepts the 
operation of the said notification a spea- 
fied stock pursuant to power ccmfeiied on 
the Iron and Steel Controller under ^use 
27 of the order The Scrap Price Circular 
No 5 of 1957 is not so amended, varied 
or rescinded that after the order ot 4th 
September 19o8 it la to be read subject 
to the amendment, variation or rescission. 
The Scrap Price Circular No 5 of 1957 
continues even after 4th September 1958 
to be and to read the same as befiue. 


Union of India (Nain J1 A,LB. 

Section 21 of the General Clauses Act, bas 
therefore no application. 

24. I have dealt with all the conten- 
tions of the petitioners in support of 
their challenge to the legality and validity 
of the order of 4th September 1958, 
Ex. C to the petition and I hold that the 
said order is not illegal or void or with- 
out JunsdicPon. Consequently I also 
reject the contention of the petitioners 
that on account of the said oitier bemg 
illegal, void and without jurisdiction, the 
contract Ex, B (Colly) to the petition 
containing the arbitration clause fs 
illegal and void I bold that the said 
contract is neither illegal nor void and 
the arbitration agreement Is valid and 
enforceable. 

25 I now come to the question that 
the arbitration clause namely clause 12 
of the terms and conditions of sale, part 
of Ex B (Colly) does not apply m res- 
pect of disputes between the pities re- 
lating to the existence and vahdity of 
the contract Ex B (Colly) to the peti 
tion or the order dated 4th September 
1958, Ex C to the petition, and that 
the arbitrator has no jun^ction to 
determine these questions pursuant to 
the said clause It appears to me that 
the arbitration clause is wide enough to 
cover such questions However In view 
of the fact that these questions have 
been determined by me in this judg 
ment. they do not survive for detemuna 
tion by the arbitrator and it is not 
necessary lor me to deal with this con 
tentjon. 

26. It has finally been contended by 
the petitioners that having regard to 
the nature of the disputes between the 
parties as set out m the petition and hav- 
ing regard to the said arbitration clause, 
it IS in the interests of iustice that th( 
dainis and disputes between the partie 
be adjudicated upon in ordinary couist 
of law and not by the arbitrator andthal 
they sfjouidbe^ra/itedJesreforefvke 
authority of the arbitrator appointed pur 
suant to the said arbitration clause In 
support of this contention, the petitioner* 
have ated before me several judgments 
of various courts m support of the propo- 
sition that when difficult questions oi 
law more particularly those arising ^m 
interpretation of the Con^tution oi 
India arise the Court should not stay a 
^t under Section 34 of the Arbitration 
Act, and compel parties to go to asintrs 
tion on those questions. It has been con 
tended by the petitioners that principles 
applicable to stay applications under Sec- 
tion 34 of the Arbitration Act apply 
equally to giving effect to arbitration 
agreements tmder S 20 or 33 ol the 
Arbitration Act. The petitioners have 
iMit ated any authority in support of 
ttia latter proposition. I tbmir , there is 
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■withdraw his pleasure in the matter of 
the holding of the office by the Minis- 
ters is in my view, beyond the scope of 
this application. As I said e^li^ 
only question in this application ^ tne 
validity of the appointment of the res- 
pondent No. 1 as the Chief I^termd 
on his advice, of the other Mim^ers who 
Inow constitute the Council of 
But it was strenuously argued_ before me 
that the removal of Shri^ _A]oy Kumar 
Mukheriee as the Chief Minister and also 
of the Council of Ministers headed by 
him was iUegaL It was however ^gued 
though somewhat famtly on behalf of 
some of the supporting respondmts that 
the appointment of Dr. P. C. ^^o- 
the Chief Minister, was itself illegal on 
the ground that the removffi of Sto 
Aioy Kumar Mukherjee was mvahd, and 
if Shri Ajoy Kumar 

to be the Chief Minister e-^n after me 
Notification issued by the G^mor, D . 
P. C. Ghose could not be 
Dointed the Chief Minister. I shall, there 
fore. expre'=s my views on the conffintion 
ftat a? of Sim 

Mubherjee by Hi® also 

A.R. dated November 21, 1967, ^o a^ 
ti the Council of Ministers headed by 
him was invalid. 

41. Article 164 (1) ffiat ffie 

nf nleasure by the Governor, ’ 

of pleasure oy u= condition 

has not been teueren ^ ^ 

or restriction, mv vi^, 

Inleasure by the Governor is, in my wew, 

®^Sict°the"Govern“^s 

manner fetter or 

power to withdraw the P Pnllec- 

which the Ministers hold p, ( 2 ) 

dl of Ministers, ^ut that is 
the Legislative power 

Constitution ss°^bly of the State 

ion the Legislativ^As^em^y^ 


Ministers from office, by withdra'wing the 
pleasure contemplated by Article 164 (1) 
have been conferred upon the Governor 
of the State exclusively. 


to disi^s jJ-'coW of 

Council of ^c^e the office of 

Ministers refuses motion of no-con- 


Ministers reiuses bu 

Minister. it in the 

fidence has been p - State, it will 

*0 SdVaw the 

SfS c5S« 

«,e 
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42. There are other proviaons in the 
Constitution which empower the Gover- 
nor to m^e an appointment to an office. 
As for example, the power under Arti- 
cle 165 (1) to appoint a person as the 
Advocate-Generffi of the State. This 
power, however, has been conditioned by 
tiie restrictions imposed thereby, name- 
ly, that a person can be appointed Advo- 
cate-General if he is qualified to be a 
Judge of a High Court. If t^ conffition 
is violated, and a person is appointed 
who is not qualified to be a Judge of a 
High Court, the appointment can certain- 
ly be questioned in ■writ proceedings as 
was done in the •writ petition filed in the 
Nagpur High Court. Then again under 
Article 310 (1) various public servants 
mentioned therein hold office during the 
pleasure of the President and a Governor. 
But Article 310 (H opens ■with the words; 
"except as expressly provided by this 
Constitution”. Artide 311 pro^(,ddes for 
dismissal, removal or reduction in rank 
of persons employed in d-vil capadties 
under the Union or the States, and the 
pleasure of the President or the Gover- 
nor contemplated by Article 310 (1) is 
conditioned by the limitations prescribed 
by Artide 311 of the Constitution. If the 
conditions and the limitations created by 
Artide 311 are ■violated in dismissing, re- 
moving or reducing in rank a servant of 
the Union or a State, the order of the 
President or the Governor can be ques- 
tioned in appropriate proceedings. But 
there is no such limitation or condition 
to the pleasure of the Governor prescrib- 
ed by Artide 164 (1) and it must, there- 
fore, be hdd that the right of the Gov- 
ernor to withdraw the pleasure, dunng 
which the Ministers hold office, is abso- 
lute and unrestricted. Furthermore hav- 
ing regard to the prowsions in Clause (2) 
of Article 163 the exercise of the discre- 
tion by the Governor in ■vathdra'wmg 
the pleasure cannot be called in question 
in this proceeding. 

43 I shall now turn to the contention 
raised by the learned Counsd for the 
supporting respondents that the Go-(.-emor 
in all circumstances is boimd to art on 
the a_dvice of the Coundl of Mmistem, 
in appointing a Chief Minuter, _^d u 
the appointment of a Chief Master is 
made without the advice of a Coun^ of 
Ministers, such an appointment could not 
be held to be an appointment m ber^ 
of Artide 164 (1). and therefore must be 
held to be invalid. In my view, there is 
an inherent falacy in tins argument 
Upon a motion of no ronfidence being 
passed against a Coun^ of 
would be open to the Chief Minister to 
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advice dissolution of the Legislative 
Assembly of toe State, and require a 
fresh general election. But toe Govern* 
nor may require the Council of Mims- 
ters to conUnue in office until a new 
Council of Ministers is appointed. It 
may be that toe general election may not 
secure to toe outgomg Council of Minis- 
ters a majority in the IiCgislative 
Assembly Can it be said that toe Gover- 
nor IS bound to act, m appojntmg a 
Chief Minister, on toe advice of the 
outgoing Chief Minister who has lost his 
majority m the l^egislative Assembly as 
a result of toe General Election? I think 
not. Then again, toe President may under 
Article 356 (1) issue a proclamation and 
assume to hirciself toe functions of the 
State Government as provided m sub- 
clause fa) of Article 356 (1) of the Con- 
stitution. This presidential proclamation 
may sometime later be followed by a 
General Election, and at that time there 
would he no Chief Minister to advice the 
Governor with regard to the appomt- 
ment of a Cluef Minister under Arbde 
164 (1) Can it be said that in such cir- 
eumstances because the Governor a|>- 
pomted a Chief Minister in exercise of 
his powers under Article 164 (11 without 
the advice of a Chief Mmurter, toe ap- 
pointment of toe new Chief Muustej 
must be held to be invalid? I again think 
not In appointing a Chief Minister 
therefore the Governor must act in his 
own discretion. It is for him to make 
suto enq dines as he thinks proper, to as- 
certam who among the members of the 
Legislature ought to be appointed toe 
Chief Mmister and would be in a position 
to enjov toe confidence of toe majority 
in the legislative Assembly of the State, 
to my mmd, it is clear that there is no 
force in toe contention raised on behalf 
of the petitioner, and toe supporting res- 
pondents, that toe appomtment of Dr P 
C. Ghose as the Chief hlimster is invalid 
because it was made by toe Governor id 
bis own discretion and without the ad- 
vice of toe Coun^ of Ministers. 

41. Let me now proceed to examine 
the events, m toe sequence in which 
they happened, as alleg^ in the petition, 
immediately preceding the Impugned 
orders of the Governor It will tool 
have to be seen, if a charge of mala fide, 
even if it Is contended that such a charge 
is implied, can be sustained. 

45. On November 6, 1967, tog respon- 
dent No 1 and some other members of 
the Assembly claimed that toe Uidted 
Front had ceased to command toe sup- 
port of toe majority of the members of 
the Legislative Assembly, and as such 
had no right to continue to fimction as 
the Council of Ministers On toe same 
day the Governor asked the Council of 
Ministers headed by toe respondent No 
12 to call toe X^gi^tive Assembly 


session as early as possible, but not later 
than toe third week of November, 1967, 
as he had doubts if toe Umted Front 
Minis try Commanded toe support of a 
majority of the members of the Legisla- 
tive Assembly and accordingly he re- 
quired that toe issue should be settled in 
a session of toe Legislative Assembly. 
This WA9 followed by a second requ^ 
from toe Governor on November H, 
1967. to toe respondent No 12 to call the 
Legislative Assembly into session os 
November 23. 1967, but the respondent 
No 12 declined to acc^e to toe Gover- 
nor’s request as it was deaded by the 
Council of Ministers to call toe Assembly 
Session on December 38 1967 On or 

about November 16, 1967, toe Governor 
for toe third time requested toe respon- 
dent No 12 to agree to the summoning 
of toe Legislative Assembly not later 
than November 30, 1967 But again the 
Council of Ministers informed toe Gov- 
ernor that toe Assembly could not be 
summoned before December 18 1967. 
This was followed by a letter from the 
respondent No 12 to toe President of 
India on November 38, 3967, requesting 
a reference to Supreme Court for its 
opinion of the Constitutional questions 
under Article 143 of the Cbnstitution. On 
or about November 21, 1967 the Pred- 
dent of India refused to refer toe said 
questions for the opisnon of the Supreme 
Court. On November 21, 1967, the Gov- 
ernor made the impugned orders which 
are the subject matter of this appbcatioQ> 

46 It is dear from the aveimeats hi 
the petition that the Governor had in his 
possession materials which raised a doubt 
in his mind about the Council of ftGnia- 
ters’ continued enjoyment of toe support 
of toe majority of the members of the 
^legislative Assembly To dissolve and 
dispel these doubts he thnce request^ 
the respondent No 12 to agree to the 
Legislative Assembly being called into 
session not later than November 30, 1967. 

47. No doubt the Governor was an- 
xious. and rightly so, that having regard 
to the acute famme conditions pnd law- 
lessness on a wide scale then prevailing 
in toe State, as alleg^ by the petitioner, 
the vital questions involved in toe 
made by toe respondent No 1 ghmiM be 
settled on the floor of the T^ yisla tivg 
AssemHy as early as possible. If toe 
Governor felt that having regard to the 
conditions then prevailing in the State; 
toe strings of Administration should Bot 
be left in toe bands of a Cnimml of 
Ministers, whose right to continue to 
charge and con^l of the administration 
has been challenged, tTT> 1 <»gq it was prov- 
ed without delay that the challenge was 
without substance, can it be said that tha 
impugned orders of the Governor ax« 
taint^ with mala fide? 1 think not. 
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,48. A large number of decisions of 
different Courts have been relied upon 
by the petitioner and also the supporting 
respondents. I have already referred to 
those decisions earlier in this judgment, 
and in my view, none of those decisions 
are decisive of the questions raised in 
this application. A good deal of empha- 
sis was laid on the decision of this Court 
reported in (1967) 71 Cal WN 926 for the 
proposition that the Governor’s decision 
not being in accordance with Article 164 
(1), the decision could be called in ques- 
tion in this proceeding and set aside if 
Sound to be invalid. But this decision 
is no authority on the question of the 
Governor’s power under Article 164 (1) 
as all that was held so far as that ded- 
sion is of any assistance to the peti- 
tioner in this case, was that Article 217 
(3) of -toe Constitution imposed a quasi 
Sudidal obligation and a hearing, there- 
fore, ought to be given to the party to 
be ^ected before making an order. This 
decision, to my mind, is of no assistance 
to the petitioner in the instant case as it 
has not even been suggested, much less 
argued, that the Governor’s power imder 
Article 164 (1) of the Constitution was 
quasi-judicial in natiure. 

49. The only question is ‘if the peti- 
tioner and the supporting respondents 

. have made out a prima fade case in 
which arguable issues have been raised. 
No doubt, havi^ regard to the political 
consequences arising out of the impugned 
orders made by the Governor, the ques- 
tions raised in this case have attracted a 
considerable amoimt of public attration. 
It is also clear from the averments in the 
petition that a large measure of contro- 
versy has been raised and Is vigorously 
pursued in tiie press. But, in my view, 
it is not just enough for the issue of a 
rule niri in this case that a section of 
the public, and even a large section of 
the public is interested in the questions 
raised by the petitioner. It is again not 
just enough that controversial questions 
relating to the Constitution have been 
raised by the petitioner. It is easy for 
a petitioner in writ proceedings to raise 
questions touching one or other prow- 
sions in the Constitution. It is equally 
easy for a petitioner in writ proceedmgs 
to contend that controversial questioi^ 
relating to interpretation of the Consti- 
tution have been raised. But m consi- 
dering the question if a rule nisi ought 
to be issued, the test is, as it always 
must be, if arguable issues have heen 
' raised by the petitioner. That was the 
test prescribed by the Supreme Court m 
AIR 1964 SC 1636 (supra), and that 
test must be satisfied before _ a nue nisi 
can be issued by this Court in this pro- 
ceeding. 

50. In my view, the _ petitioner has 
failed to makp out a prima facie case. 


He has failed to raise any arguable issues. 
The Governor in making the appointment 
of the Chief Minister under Article 164 
(1) of the Constitution acts in his sole 
discretion. There is no scope for argu- 
tnmt on th^ question. The exercise of 
this discretion by the Grovemor cannot 
be called in question in writ proceedmgs 
m this Court 

51. For the reasons mentioned above, 
this application is rejected. There will 
be no order as to costs. 

CWM/D.V.C. Application rejected. 
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Commissioner of Income-tax, West 
Bengal-1, Applicant v. Sandersons and 
Morgans, Respondent 

Income-tax Reference No. 69 of 1964. 
D/- 24-4-1968. 

Income-tax Act (1922), Ss. 2 (6C) and 4 

— 'Client’s money’ with solicitor not in- 
come — Solicitors hold money as trustee 

— English Common Law principles to 
govern their relationship — (Triasts Act 
(1882), S. 88 — Money left with solicitor 
for some work to he done hy him — 
Solicitor holds the money as trustee) — 
(Contract Act (1872), S. 171 — Money of 
client with solicitor — Solicitor has lien 
over it for his costs) — (Words and 
Phrases — "Client’s money” — Expres- 
sion means the same thing as in England). 

Certain imclaimed balances of amoimts 
entrusted by clients to their solicitors 
(assessee firm) for some work being done 
by them w^ere ultimately transferred to 
the assessee’s profit and loss accoimt. 
The Revenue sought to treat it as revenue 
receipts liable to tax. 

Held, that the amounts were clients’ 
moneys and are not profits and therefore 
not assessable to tax. (Paras 13 & 16) 

In the absence of statutory provisions 
in India, English Common Law principles 
based on justice, equity and good consci- 
ence shoidd govern the relationship be- 
tween solicitors and clients in India. 
Similarly, since in India there are no 
rules like the Solicitors Accoimts Rules 
as in England, the expression "client’s 
money” should mean the same thing as 
in England. Since, therefore, a solicitor 
in India fulfils the description of legal 
adviser the advantages, if any, gained by 
him in his fiduciary character must be 
governed by the provisions of S. 88 of 
the Trusts Act Although standing in a 
fiduciary capacity a solicitor as agent of 
his prindpal, namely, the client has a 
lien on client’s money and over goods bail- 
ed to him for his costs. This is so by 
reason of S. 171, Contract Act AIR 1927 

HL/LL/D491/68 
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Bom 542 & AIR 1934 Cal 341 & (1898) 
ILR 25 Cal 887 & (1950) 2 All ER 124, 
Halsbury’s Laws of England (Sunond’s 
Edn.) VoL 36, Arts. 85, 131 and 275, Cor- 
dery’s "Law Relating to Solicitors ‘ (5th 
Edn.) pp, 144-145, on. 

(Paras 2, 4 & 5) 
The money received by the sohators 
does not have any profit-making quahty 
about it when received. It remains money 
received by a solicitor as "client’s money” 
for bemg employed m the client’s cause 
The fact that such money has been mixed 
up with solicitor’s own moneys or that 
ultimately such moneys were brought 
Into profit and loss account does not con- 
vert It into assessee's money or trading 
receipt or mcome AIR 1954 Puni 61 Dist 
(1939) 22 Tax Cas 51=7 ITR 316 (C A.). 
Foil (Paras 13 & 16) 

Even though the remedy of some of 
the clients may have become barred by 
limitation, even then the barred debt did 
not become Income of the assessee and 
Could not be taxed under the Income-tax 
Act (1963) 49 ITR 578 (Bom). Foil 

(Para 17) 

Cases Referred Chronological Paras 
(19S3) 49 ITS 578 (Bom) Kohmoar 
MiUs Co Ltd. v Commr of I T, 
Bombay City 17 

(1959) AIR 1959 SC 346 (V 46)= 

(1959) 35 ITR 819. Punjab Distil- 
ling Industries Ltd. v Cominr 
oflT.Sunla 13,14,18 

(1954) AIR 1954 Pun] 61 (V 41)* 

(1953) 24 ITR 597. Punlab Distil- 
ling Industries Ltd. v Commr 
of 1 T. Simla 9 11. 16 

(1950) (1950) 2 All ER 124=1950 

Ch 491, Loescher v Dean 5 

(1939) 22 Tax Cas 51*7 ITR 316 
(CA) Morley (Inspector of Taxes) 

V Tattersall 9. 11. 12 13. 16 

(1934) AIR 1934 Cal 341 (V 21)= 

ILR 68 Cal 1442, Damodar Das 

V Morgan & Co 2 

(1927) AIR 1927 Bom 542 (V 14)= 

ILR 51 Bom 855, Tyabji Dayabhal 
& Co V Jetha Devji & Co 2 

(1898) ILR 25 Cal 887=2 Cal WN 
503, Khetter Knsto Mitter v. 

KaUy Prosunno Ghose 2 


B L. Pal with N L Pal, for Applicant 
D Pah for Respondent. 

BANERJEE, J ~ This reference, under 
Section 66 (1) of the Indian Income-t« 
Act 1922 raises an interesting question 
about sohcitor-client relationship 
2 The institution of Solicitors Is an 
Engli^ institution, which has been im- 
ported to or copied by this country In 
dealing with the posiUon of Solicitors In 
India, Marten, C J , observed m Tyabjl 
Dayabhal & Co v*- Jetha Devsi & 

AIR 1927 Bom 542.—^ 

"In the first place It, must be dearly 
understood that the ri^ts and duties erf 


attorney are in no way part of the mdi- 
genous law or practice m India. ’Their 
profession originates from England, it 
grew up under the English Common Law 
and it is dear that it was the Common 
Iaw which governed their rights and 
duties m the King’s Courts established 
by the Supreme Court Charter of 1823 to 
w^ch Courts our present High Court is 
the successor" 

This Court quoted with approval the 
above observation in Damodar Das v 
Morgan & Co , AIR 1934 Cal 341 and 
Pandendge, J. observed. 

"Mutatis mutandis those words appear 
to me to apply to the Calcutta High 
Court I take the learned Chief Justices 
words as amounting to a statement that 
the rights of an attorney In India are the 
same as the rights of a soUator m Eng- 
land, except m so far as the latter have 
been dimlmshed or mcreased by statute.” 
There are good reasons why the English 
Common Law principles should be ap- 
plied In relation to Indian Soliotors 
Those principles are based on justice, 
equity and good consaence and, in the 
absence of statutory provisions in this 
country, should govern the relationship 
between solicitors and clients This view 
was expressed by Jenkins, J, /as he then 
was) in l^etter Knsto Mitter v Kally 
Prosunno Ghose, (1898) ILR 25 Cal 887, 
In the following language — 

"TTiese prmciples appear to me to bs- 
the clear result of the authonUes in 
England and founded, as they are, on 
justice, equity and good conscience, I see 
no reason why they ^ould not apply in 
this country " 

3. Now, the relationship in which a 
solicitor stands with hIs client, under the 
English Common Law, particularly In 
respect of client's money, has been des- 
cribed in Halsbury’s t^w of England 
(Sunonds Edition), Volume 36 in the fbl- 
lowmg language — 

(Article 85) "The relationship between 
solicitor and dient is a fiduciary one, but 
It does not follow that a solicitor is in 
all respects a trustee in relation to his 
client Ordmanly the relationship be- 
tween solicitor and client is that of agent 
and pnncipal and therefore time will run 
against the client m respect of money left 
in his solicitor’s hands, but speaal cir- 
cumstances, as where money Is paid by 
the client to his solicitor for a particular 
purpose may constitute the solicitor a 
trustee of that money m relation to the 
client, so that time will not run against 
the client to preclude his recovery of 
money, not applied for the particular 
purpose.” 

• • • » • 

(Article 131)5 "The obligations of a 
solicitor towards his client may be view- 
ed from two aspects, namely, that of 
equity, and that of the Common Law In 
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equity the relationship of solicitor and 
c^ent is recognised as a fiduciary rela- 
tionship and carries vsith it obligations on 
the solicitor’s part to act with strict fair- 
ness and openness towards his client; for 
fafiure to fulfil this obligation a solicitor 
will be liable to make compensation in 
respect of any resulting loss to his client, 
though the circumstances are not such as 
would sustain an action for deceit at com- 
mon law._ By the common law a solici- 
tor’s retainer imposes on him an obliga- 
tion to be skilful and careful; for failure 
to fulfil this obligation he may be made 
liable in contract for negligence, whether 
he is acting for reward or gratuitously, 
and whether he has or has not a practis- 
ing certificate in force at the time. 

4 : * * * * 

A solicitor, like any " other individual, 
is liable for his wrongful, acts, and, if 
the circumstances justify the charge, may 
be made liable to his client in tort as, for 
example, in an action for deceit or libel 
or conversion. So, too, when acting as 
agent for his client he is under the ob- 
ligations ordinarily imposed by the law 
of agency upon an agent; for example, 
he is bound to allow his client to inspect 
documents relating to an action in which 
the solicitor acted for the clients.” 

• * * * » 

(Article 275): "A solicitor who, as soK- 
citor for a client, has received and has in 
his hands money of the client, may be 
ordered, on application being made by or 
on behalf of that client or his personal 
representatives, under the Court’s inher- 
ent jinrisdiction over its officers, to ac- 
coimt for money received or paid and to 
pay over to the client, or into Court, the 
balance due to the client after deducting 
any money owing to the solicitor by the 
client for costs or other reason. If inis- 
conduct was not alleged the anplication 
was formerly a proper one to make at 
chambers, and it is now usually made 
there by summons imder a special rule 
of Court, and the or_der may be_ enforc- 
ed by attachment if it comes within an 
exception to the Debtors A(^ 1869, and 
the pa 5 ’ment is defined with sufficient 
certainty.” 

4. In Cordery’s 'Law Relating to Soli- 
citors” (5th Edition) at pp. 144-145, the 
same view appears: 

"The usual relation of solidtor and 
client is that of agent and principal, and 
this is so in respect pi the_ client’s moneys 
received by the solicitor in the ordinary 
course of business. In the, absence _ of 
special circumstances, therefore, the Limi- 
tation Act, 1939, Section 2 (q), which b^ 
the action in six years, will run from the 
time of the receipt by the solidtor or 
last acknowledgment or part payment. 

* » » * • 

"Spedal circumstances are needed to 
raise the relation of trustee and cestui 


qua trust between solidtor and client, as 
where the solidtor receives his client’s 
money not for remittance, nor as banker 
merely, but for a particular purpose, and 
with the duty of holding it for the bene- 
fit of the client, and keeping it until it 
is called for.” 

At p. 441 of the same book the following 
passage appears: — 

"Every solidtor who holds or receives 
client’s money including money proper to 
be paid in tmder Rule 4, is boimd to keep 
and maintain separate bank account for 
clients’ money and without dday to pay 
such money into his client account; and 
any solidtor may keep more than one 
client account. 

Clients’ money is trust money in the 
wider sense demanded by the general 
law of trusts; and thus, for example, on 
a solidtor’s bankruptcy the chose in ac- 
tion represented by the client account is 
'property held by the bankrupt on trust 
for another person’ within Section 38 of 
the Bankruptcy Act, 1914, and does not 
vest in the trustee in bankruptcy.” 

The expression client’s money has a well- 
known meaning, as appears from the de- 
finition of the expression in the English 
rules known as Solidtors’ Accounts 
Rules, 1945. In the said rules client’s 
money is defined as: — 

"Client’s money shall mean money held 
or received by a solidtor on accoimt of a 
person for whom he is acting in rdation 
to the holding or receipt of such money 
either as a solidtor or, in connection with 
his practice as a solidtor, as agent, bailee, 
stakeholder or in any other capadty; pro- 
vided that the expression 'client’s money’ 
shall not indude: — 

(a) money held or received on accoimt 
of the trustees of a trust of which the 
solicitor is solidtor-trustee, or 

(b) money to which the only person 
entitled is the solidtor himself, or in the 
case of a firm of solidtors, one or more 
of the partners in the firm.” 

Although we have no rffies like the Soli- 
citor’s Accoimts Rules in this country, we 
think that the expression 'client’s money’ 
should not be given a difierent meaning 
in this country. 

5. In this context we need remind 
ourselves of the provisions of Section 88 
of the Indian Trusts Act, 1882, which 
reads as follows: — 

"Where a trustee, executor, partner, 
agent, director of a company, legal ad- 
viser, or other person bound in a fidud- 
ary character to protect the interests of 
another person, by availing himself of 
his character, gains for himself any 
pecuniary advantage, or w'here any per- 
son so bound enters into any dealings 
under circumstances in which his own 
interests are, or may be, adverse to those 
of such other person and thereby gains 
for himself a pecuniary advantage, he 
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xaust hold for the benefit of such bther 
tjerson the advantage so gamed.” 

Now, a soliator in this country fulfils 
the description of legal adviser and the 
advantages, if any. gamed by h<m in his 
fiduciary character must be governed by 
the provisions of Section 88 of the Trusts 
Act Although standi in a fiduciary 
capaaty a sohator, as agent of his pnna- 
pgT , namely the client, has a hen on 
client money and over goods bailed to 
bim for his costs. This appears from 
Section 171 of the Indian Contract Act 
This IS also so in England, as appears 
from Loescher v Dean, (1950) 2 All ER 
124. What happened m this case was 
that a plamtiff obtained a decree for 
spe^c performance of a contract to con- 
vey certam property, subject to the pay- 
ment by him of £ 268 43. 9d. to the de- 
fendant and was awarded costs. On Apnl 
17. 1950, the money was paid to the de- 
fendant's sollatora who attended the 
completion on the defendant's behalf, and 
the conveyance was znade to the plain- 
tiS. ^ the same day the plamtiff ap- 
plied for and obtained an order nisi to 
garnishee all debts due from the defen- 
dants soliators to the defendant in res- 
pect of the plamfifTs costs, which had 
tased at £ 268 163, Sd. Cte Apnl 
19, 1950, the garnishee order having 
been served on them, the defendant’s 
aoliQtors took out a summons m the ac- 
tion for a charging order m respect of 
their own costs under Section 69 of the 
Abators’ Act, 1932. On the above facts, 
•Hamam, J , held that although, as they 
were bound to do, the soUotors had plac- 
ed the money received by them from the 
plaintifi m the “chent account” opened 
by them, they had a hen on it for the 
amount of their costs incurred on the de- 
fendant’s behalf, and as by a gamisbee 
order the creditor oiuld not be put m 
any better position than the debtor, the 
garnishee order nisi must be discharged 
to the extent of the soliators' hen. 

6. Bearing m mmd the above legal 
position, we have now to turn to the 
facts Involved in the present case. 

7. The assessee is a well-known firm 
of soliators in Calcutta. The assessment 
year inTOlved is the year 1957-58, cor- 
responding to the previous year ended on 
Dec^ber 31. 1956 In its profit and loss 
account, the respondent assessee had cre- 
dited a sum of Rs. 4078, representing 
t^ aggregate of the unclaimed balances 
la as many as 83 personal ledger ac- 
counts of the assessee's clients, who bad 
advanced money to them in connection 
with cases entrusted with the assessee 
some years bade. Even after final ad- 
justments of bills small balances conti- 
nued to be carried forward from year to 
year till December 31, 1956, when the 
assessee thought of dosing the accounts 


of the clients and transferred the balan- 
ces to the profit and loss account This 
smount of Rs. 4073 inflated the net pro- 
fit of the assessee to the same extent and 
teas ultimately apportioned as between 
the partners of the assessee in their res- 
pective profit sharing ratio. The Income- 
tax Officer added back the said amount 
to the total assessable Income of ^ 
assessee with the following observation. 

"Chent's unclaimed balances wntten ofi 
bang in the nature of professional in- 
come.” 

8. The assessee appealed before the 
Appellate Assistant Commissioner and 
contended that the relationship between 
sohotors and clients was the relation- 
ship between a trustee and a benefidaiy 
and since the lanutahon Act did not ap- 
ply in the matter of recovery of amount 
deposited by clients, the liability of the 
assessee continued in spite of the fact that 
certain unclaimed balances had been 
wntten off and transferred to the profit 
and loss account. The Appelate Assis- 
tant CommissiDner accepted the assses- 
see’s contenpon and direct^ the dele- 
tion of a sum of Rs 4078 from the total 
income of the assessee 

9. Thereupon, the Revenue preferred 

an appeal before the Appellate Tribunal 
It was contended by the Revenue that 
the conduct of the assessee in appropriat- 
ing the unclaimed balances in the con- 
stituents' account raised a strong pre- 
sumption that the sum of Rs 4078 had 
been earned as professional income. The 
Revenue rehed on the deosion of the 
Punjab High Court in Punjab Distilling 
Industries Ltd. v Commissioner of In- 
come-tax. Simla. (1953) 24 ITR 597-(AIR 
1954 Punj 61). The Tribunal distinguish- 
ed the facts of the Punjab case from the 
facts of the instant case and following 
the pnnaples laid down m Morley (Ins- 
pector of Taxes) v Tattersall, (1939) 22 Tax 
Cas 51=7 ITR 316 (CA) came to the 
conclusion that the unclaimed balances 
in the clients’ accounts were "obviously 
li a bi l ities'* of the assessee when 

first received and no subsequent opera- 
tions could turn them Into "professional 
receipts". The Tribunal further observed 
that the mere fact that the unclaimed 
balances had been credited to the profit 
and loss account of the assessee would 
not change the character of the amount, 
which were "evidently the cheats’ 
money". Ih that view of the matter, the 
T^bunal dismissed the appeaL 

10. Thereupon, the Revenue obtained 
reference of the following question of law 
to this Court. — 

"Whether, on the facts and In the dr- 
cumstances of the case, a sum of Rs. 
4,078 representing unclaimed balances in 
the accounts of the clients and credited 
to the profit and loss account of the as- 
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sessee firm were revenue receipts and as 
such liable to tax under the Indian In- 
come-tax Act, 1922?” 

11. It was contended by Mr. B. L. Pal, 
learned Counsel for the Revenue, that 
the assessee carried on a business or pro- 
fession and the different siims of money 
received by the assessee from its clientele 
were trading receipts and the balance 
thereof, if transferred to the profit and 
loss accoimt, would constitute income of 
the assessee. Mr. Pal, in his fairness, did 
not dispute that the assessee was bound 
to refimd the balance of the money if 
demanded by the client, but nevertheless 
contended that if the unrefunded money 
be tcJfen to the profit and loss account, 
resulting in augmentation of the profit, 
that would con^tute income. He argued 
that the case of 22 Tax Cas 51—7 ITR 
316 (C.A.) (supra) was distinguishable 
on facts and the Tribunal was in error 
being guided thereby. He contended 
that the case of (1953) 24 ITR 597— (AIR 
1954 Puni 61) (supra) was nearer the 
facts of the present case and should have 
been followed and the Tribunal was in 
error in electing to be misguided by the 
V. rglisVi decision in TattersaU case, (1939) 
22 Tax Cas 51=7 ITR 316 (C.A.) (supra) 
which was distinguishable. 


12. The argument of Mr. Pal neces- 
sitates the examination of the two deci- 
sions in some details. In (1939) 22 Tax 
Cas 51=7 ITR 316 (C.A.) the facts were 
like this. Messrs. TattersaU, a firm which 
carried on the business of auctioneers of 
horses, had as one of the conditions of 
sale that no purchase money would be 
paid or remittance sent by post without 
written order. Unclamed balmces 
amounting, in course of time, to consider- 
able sums remained in the firm’s hmds; 
at aU times the firm considered itself 
liable to pay such balances as and when 
claims were made. Under the partner- 
ship deed by which the firm was consti- 
tuted, part of the unclamed balance was 
transferred to the credit of the partners 
and provision was made for subsequent 
annual transfers. The deed provided 
also that any paymmts which mght be 
claimed and made in respect of t he 
balances should be borne by the papers 
in proportion to their shares of profits at 
the date of payment. The queshon^ose 
whether the mdaimed balances trans- 
ferred to the partners were tradmg re- 
ceipts in respect of whiA the a^essee 
was assessable to Income-tax under Case I, 
Schedule D of the English Income-^ 
Act, Giving a negative answ^ to the 
question Sir Wilfrid Greene, M. R. ob- 
served; — 

"Now the Crown put forward tvro argu- 
ments. The learned SoUdtor-Genei^ 
put forward one argument and ad^bra^ 
ed another argument which he orfy 
■ dietched and <fid not develop. Mr. Hills 


would have none of the Solicitor-General’s 
argument and developed at considerable 
length the argument which the learned 
Solicitor-General had only adumbrated. 
Both arguments proceeded on the footing 
that it was impossible to say that the 
sums when received were trade receipts. 
That was subject to a qualification, I 
think, in the Solicitor-General’s argu- 
ment, as will appear when I came 
to describe it. It might, I think, 
be more convenient to deal with 
Mr. Hill’s argument first, because that 
is the one which starts off with this per- 
fectly clear admission, that the money 
when received from the purchasers was 
not a trade receipt. That proposition, I 
should have thought, in any case, was 
quite incontestable. The money which 
was received was money which had not 
got any profit-making quality about it; it 
was money which, in a business sense, 
was the client’s money and nobody else’s. 
It was money for which they were liable 
to accoimt to the client, and the fact that 
they paid it into their own account, as 
they clearly did, and the fact that it re- 
mained among their assets imtil paid out 
do not alter that circumstance. It would 
have been for income-tax purposes, in my 
judgment, entirely improper to have 
brought those receipts into the account 
at ail for the purpose of ascertaining the 
balance of profits and gains. Indeed, as 
I have said, the Crown did not suggek 
that that would have been proper. But 
what was said was this: Mr. Hills’ argu- 
ment was to the effect that, although 
they were not trading receipts at the 
moment of receipt, they had at that 
moment the potentiality of becoming 
trading receipts. That proposition in- 
volves a view of Income-tax Law in 
which I can discover no merit except 
that of novelty. I invited Mr. Hills to 
point to any authority which in any way 
supported the proposition that a receipt 
which at the time of its receipt was not 
a trading receipt could by some subse- 
quent operation ex post facto be turned 
into a trading receipt, not, be it observ- 
ed, as at the date of receipt, but as at 
the date of the subsequent operation. It 
seems to me. with all respect to that 
argument, that it is based on a complete 
misapprehension of what is meant by a 
trading receipt in Income Tax Law. No 
case has been dted to us in which any- 
thing like that proposition appears. It 
seems to me that the quality and nature 
of a receipt for Income-tax ptuposes is 
fixed once and for all when it is received. 
What the partners did in this case, as I 
have said, was to decide among them- 
selves that what they had previously re- 
garded as a liability of the firm they 
would not, for practical reasons, regard 
it as a liability; but that does not mean 
that at that moment they received some- 
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t^iTip , nor does it mean that at that 
moment they imprinted upon some exist- 
ing asset a quality different from what It 
had possessed before There was no 
p-git:ting asset at all at that tune AH 
that they did, as I have already pomted 
out, was to write down a babihty item m 
their balance-sheet, and how in the world 
by eSecting that operation you can be 
said to have converted a sum received 
years and years ago into something which 
it never was m a thing which, with all 
respect, passes my comprehension.'’ 

13 Mr Pal argued that we should 
not be guided by Tattersall’s case (1939) 
22 Tax Cas 51=7 ITR 316 (C A) because 
In that case there was no money initially 
paid as was done m the instant case He 
submitted that what was done m that case 
was to put a horse belongmg to a client 
to auction. The proceeds of the sale was 
money belonging to the auctioneer’s 
client, as much as the animal itself had 
belonged to the client. The auctioneer 
might have been entitled to some remune- 
ration out of the money received but for 
all practical purposes the sale proceeds 
did not belong to the auctioneer but to 
the chent On the other hand, he sub- 
nutted when money was made over to 
the soliator, in the Instant case, the sob- 
dtor receii^ the money as trading re- 
ceipt That character, he submitted, was 
impressed upon the money throughout and 
the balance of that money, even though 
refmdable (o the cbent when transfer- 
red to the prodt and loss account would 
be profit out of trading receipt and con- 
sequently assessable to Income-tax. In 
our opimon. this argument should not be 
accepted. The argument proceeds on an 
entire misconception of the character of 
client’s money received by a sobmtor 
solicitor is the agent of the dient. 
The cbent makes over the money to the 
sobator for some work being done by the 
Sobator as lus agent. The money must 
be employed to that purpose and must 
not be treated as money received for any 
other purpose This position Is not al- 
tered by the fact that the sobotor retains 
a ben upon the balance of the money 
for his costs. The result of sobator 
havmg a ben on the balance of the money 
is no more than a person having a charge 
on somebody else’s money We are of 
the opinion that when a sobator receives 
money from his cbent, he does not do so 
as a trading receipt but he receives the 
money of prmapal m his capaaty 
as an agent and that also in a fiduciary 
capaaty The money so received does 
not have any profit makmg quabty about 
it when received. It remains money re- 
ceived by a sobator as "cbent s money” 
for being employed m the chent’e cause. 
The sobator remains liable to account 
by this money to his cbent. The fact 
that, m Tattersall a case, 22 Tax Cas 51= 


7 ITR 316 (C.A.) there was an animal 
entrusted to an auctioneer for auction 
and. m the instant case, there was money 
paid to sobator by a cbent will not make 
any difference, if mitially the money was 
not received as trade receipt. In the 
Case of Pimjab Dxstillmg Industries Ltd. 
V Commissioner of Income-tax, Simla, 
(1959) 35 ITR 519=(AIR 1959 SC 346), 
the Supreme Court had occasion to con- 
sider the case of Tattersall, (1939) 22 
Tax Cas 51=7 ITR 316 (a A ) (Supra) and 
observed. — 

"All that this case deaded was that 
moneys whidi were not when received, 
income — and as to this there was no 
question — could never latter become in- 
come ” 

Smee we are convinced that money re- 
ceived by the assessee from its cbents 
were not tradmg receipts but were 
cbents’ money, to be held In a flduaary 
capaaty, we are of the opiruon that the 
decision m Tattersall s case will apply to 
the facts of the instant case and should 
not be Ignored as was contended by Mr 
Pat 

14 We now turn to examine the 
Supreme Court decision in Punjab Dis- 
tilling Industries Ltd. case, (1959) 35 
ITR 519=(A1R 1959 SC 346) on which 
Mr Pal so much rebed. being the dea- 
eioa in appeal from the Punjab High 
Court, deemon on which the Revenue re- 
bed before the 'AibunaL What happen- 
ed in that case was that the assessee ear- 
ned on business as a distiller of countn 
bquor and sold the produce of its distil- 
lery to bcensed wholesalers. After World 
War II difficulty was felt in finding bot- 
tels m wluch bquor was to be sold To 
reUeve the scaraty, the Government de- 
vised a scheme whereby the distiller was 
entitled to charge the wholesaler a pnee 
for the bottles m which liquor was sup* 
pbed. at rates fixed by the Government, 
which he was bound to repay when the 
bottles were returned. In addition to the 
price fixed under the Government 
scheme, the assessee took from the whole- 
salers certam further amounts, describ- 
ed as "security deposits’’, without the 
Government’s sanction and entirely as a 
condition imposed by the assessee itself 
for the sale of its liquor The moneys 
described as "security deposits” were 
also returned as and when the bottles 
were returned but in this case the entire 
sum taken in one transacbon was re- 
funded when 90 per cent of the bottles 
covered by it were returned. The price 
of the bottles receiv^ by the assessee 
was entered by it m its general trading 
account while the additional sum was 
entered m the general l^ger under the 
heading "empty bottles return s&cunty 
deposit account” The question arose 
whether the assessee could be assessed 
to tax on the balance of the amounts of 
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these additional sums left after the re- 
fiinds made thereout. In propo^g ^ 
affirmative answer to the question tiie 
Supreme Court held, (i) that in re alisin g 
the additional amount described as secu- 
rity deposit the assessee was really charg- 
ing an extra price for the -bottles, and 
the additional amount was actually a 
part of the consideration for the s^e of 
the liquor and was part of the price of 
what was sold: it did not make any dif- 
ference that the addition^ amount was 
entered in a separate ledger termed 
"empty bottles return deposit account , 
for what was a consideration for the_^e 
did not cease to be so by b^g wnttm 
up in the books in a partculm manner 
nor did the fact that the Pnce of ffie 
bottles was repaid as and when jhe bot 
ties were returned whereas the adchtional 
S/wie repaid in lull when 90 P« 
cent of the bottles were returned affect 

^(ii?'that°as the wholesalers were ^^ly 
under no obligation to return the bottles, 
the additional sums taken were not secu- 
deposits and the fact that they were 
d^cribed as such was alone not si^caent 
to create an obligation to rett^ the bo - 
ties- there could be no security given for 
ttie 'return of bottles unless there was a 
right to their return; 

that as the additional amounts 
t,kS were InleBral part o£ the eoimner- 
S“rS.etlon oi fte sale oI hmor m 
bottles and when they were paid 
& monTya of the aasesse. md rjo^^ 
thereafter the moneys of the assessee, 
they were the assessee’s trai^g receipte, 
therefOTe the balance of these adffi- 
^oial^lefTlfter ^ made 

thereout were assessable to tax. ^ 

15. Towards the end of the judgment 
the Supreme Court observed: 

"If we are right in our view that the 
oTTimints were trading receipts, it follows 
that they must have a profit-ma^g qua- 
UW St them. Their payment was m- 
si^ed upon as a condition upon 
alone the liquor would be supphed wiffi 

£ irSnlt that aey would b| rpwd 

^ +t7p. rptum of the bottles. They were 
nart of the transactions of sale of bquor 
which produced the profit 
they had a profit-malmg 
a wholesaler was quite free ^ re^ 

Sd ?of rlS'^th^ the appellant had 
fo habiliV to refund It wo^d tiien 

keep the moneys as its Timfit The 
would then certainly be profit, ahe 
mSs w^ paid were the moneys of the 

them.” , . . 

1G We do not think that the pnnci- 


case. In Punjab Distilling Industries case, 
(1959) 35 ITR 519= (AIR 1959 SC 346) 
(supra) what was received was price of 
the bottles, which price included the 
security deposit. There only remained a 
contingency for which a part of the price 
was to be returned to the wholesalers. 
Since th_e money so received was im- 
pressed with the character of price, from 
tile inception, the contingency that the 
part of the money was refundable did 
not change the character of the unre- 
funded money. The receipt thus consti- 
tuted trading receipt. In the instant 
case, we have already observed, the 
money received was money of the prin- 
cipal received by the agent in a fiduciary 
capacity, for being employed for the 
work of the principal entrusted to the 
agent. We have already seen that the 
balance of the money was refundable by 
the agent to the principal. Since the 
money was impressed ivith the character 
of somebody else’s money, namely, clients’ 
money, it did not become the income of 
the assessee. It may be, in the absence 
of a Rule like the Solicitors’ Account 
Rules in this country, the assessee mixed 
up this money with its own money and 
may have deposited the money in its oivn 
bank account; it may be that this money 
remained part of the general assets of 
the assessee for a long time; but this 
mixin g up did not have the result of con- 
verting the money into the assessee’s 
money or trading receipt or income. That 
being the position, we do not think that 
the Tribimal was wrong in not relying 
upon the Punjab case, (1953) 24 ITR 
597= (AIR 1954 Punj 61) and being guided 
by Tattersall case, (1939) 22 Tax Cas 51 
==7 ITR 316 (C. A.) in this matter. 

17. It was lastly contended, on behalf 
of the Revenue, that since the solicitor 
did not stand in the position of a trustee 
to the client and since Limitation Act ap- 
plied, the remedy of the clients to reco- 
ver sum of the balances may have be- 
come barred by limitation. We do not 
think that this consideration in any way 
alters the legal position. In the case of 
Kohinoor Mills Co., Ltd. v. Commissioner 
of Income-tax, Bombay City, (1963) 49 

ITR 578 (Bom), a question similar to that 
which we have to consider came up for 
consideration. There certain wages were 
payable but they were unclaimed md 
their recovery became barred by limita- 
tion. Nevertheless, the Bombay High 
Court held that the debt subsisted, not- 
withstanding that the recovery had be- 
come barred by limitation. 'Diere w^ 
no 'cessation of trading liability” ■vithin 
the meaning of Section 10 (2A), and ffie 
amount of such wages could not be added 
to income. Thus ei'en though the reme- 
dy of some of the clients may have be- 
come barred by limitation, even then the 
barred debt did not become mcome of the 
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assessee and could not be taxed undor 
the Income-tax Act. 

18 In the view that we take we 
answer the question referred to this 
Court in the negative and m favour ol 
the assessee The assessee is entitled to 
costs of this Reference 

19 K L. BOY, J — I agree. 

TVN/DVC. Reference answered In 

the negative. 
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S A MASUD J 

Bahini Boy Plaintiff v M/s JethmuD 
Bhojra] and another Defendants 
Suit No 96 of 1967 D/- 19 6 1968 

(A) Civil P C. (1908) O 37 Rr 2 and 
4 _ Negotiable instruments — Summary 
procedure — Setting aside of decree pass- 
ed imder R. 2 — hlamtainability of a;H 
plication. 

It IS not correct to say that the Court 
can only set aside a decree under O 37 
R. 4, if the defendant fails to obtain leave 
to defend or having obtained such leave 
has not appeared and defended the suit. 
It will be too narrow a construction to 
say that if he appears after getting the 
leave to defend, be cannot make an ap- 
plication under O 37 R. 4 in any cast 
(Nature of junsdiction under 0 37 and 
the nature of a decree under R. 2 th«e- 
oi indicated) AIR 1964 Bom 231 Relied 
on. (Para 5) 

(B) Civil P C. (1908) O 37, R. 4 — 
Negotiable instruments — Summary pro- 
cedure — Application to set aside decree 
passed under R 2 of O 37 — Held on 
facts that there were no special circum 
stances for the Court to use its jodicial 
discretion for setting aside the decree 
AIR 1964 Bom 251 Explained AIR 1949 
Mad 742 & AIR 1957 Mad 752 Dist. 

(Para 6) 

Ca.^ Referred Chronological Faras 
(1964) AIR 1964 Bom 251 (V 51)= 

66 Bom LB 277 Bam Chandra 
Dhundu v Vithaldas Gokuldas 5. 7 
(1957) AIB 1957 Mad 752 (V 44)= 
n.R (1958) Mad 110 IL A. Ethira- 
]ulu Naidu V T K. C. K. Panikkar 7 
(1949) AIB 1949 Mad 742 (V 36)= 

1949 1 Mad LJ 514, S Murahan 
Bao V K. Bapayya 7 

Tibrewalla, for Petitioner 
ORDER — This is an application on 
behalf of the petitioner a partnership 
firm, under Order XXXVII Ride 4 of the 
Code of Civil Procedure for setting aside 
a decree passed by me as an tmdefend- 
ed suit on 8th September 1967 Admit 
tedly this suit was instituted as a sum 
mary suit under Order XXXVn on three 
GL/LL/D70/68 


r Jethmull Bhojraj (Masud J) A.LS, 
hundis for Rs. 10 000/- each payable to 
the plaintiff or order 180 days after the 
said date without grace. The said bundis 
were drawn by the petitioner firm. M/s. 
Jethmull Bhojraj on K. K. Sukham and 
were purported to have been accepted by 
one K. C. Stikla, the defendant No 2. The 
said hundis on maturity were duly pre- 
sented to the defendant No 2 for pay- 
ment but were dishonoured by non pay- 
ment due notice of which was given to 
the defendant No 1 also The d^endants 
having failed and neglected to pay the 
amounts of the said hundis, the present 
suit was instituted against the defendants 
for a decree for ^ 35 365/- on 12tb 

January 1967 On 9th February 1967, 
the defendant No 1 was informed by one 
of Its assistants that Wnt of Summons in 
the said summary suit along with a notice 
dated 8th February 1967 was purported 
to have been serv^ upon the defendants. 
On 21st February 1967 the firm by a 
Master’s Summons taken out by its at- 
torneys, Khaitan & Co made an applica- 
tion m the said suit, inter alia, for setting 
aside the purported service of the writ 
of summons and alternatively for leave 
to enter appearance and to defend 
the suit On 28th June. 1967 the said ap- 
plication came up for hearing before R. M. 
Dutta, J who was pleased to grant him 
leave to defend on condition that the pe- 
titioner would furnish security to the ex- 
tent of Rs 39 000/ to the satisfaction of 
the Registrar within one month. His 
Lordship was further pleased to direct 
that m case no security is furnished, 
there would be no order on the said ap- 
plication. Thereafter an application for 
leave to file the Memorandum of Appeal 
without a certified copy was presented 
before the Court of Appeal consisting of 
Bay and S K. Mukheriee, JJ., again^ 
the said order of B. M Dutta, J The said 
application however was withdrawTi vrfth 
the leave of the Appeal Court. The de- 
fendants having fail^ to deposit sum 
.Rs JihiVUit- jr isui'au.oit.'ir ui* iShr Jinlar 
of Dutta. J., the matter appeared In my 
undefended list on Bth September 1967, 
and a decree was passei It is alleged 
that the petitioner for the firrt time came 
to know of the ex parte decree on 21st 
December 1967 On 2nd February 1968, 
the Memorandum of Appeal was filed on 
behalf of the petitioner against the 
decree But the said Memorandum of 
Appeal was returned to the defendant No. 
Is soliator as the same was fil^ out of 
time. On 19th February 1968 the pe- 
titioner made an application before the 
Appellate Court for condonation of delay 
in preferring the said appeal and for ex- 
tension of tune to file the Memorandum 
of Appeal. On 5th March. 196^ the said 
application came up for hearing before the 
Appellate Court and their Lordships were 
pleased to deliver a judgment by which 
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ihe said application was dismissed. There- 
after, on 11th March, 1968, llie present 
application is filed. 

2. The short point to be decided in 
this application is whether there are 
"special circumstances” within the mean- 
ing of O. XXXVH R. 4 of the Code which 
would enable me to exercise my discre- 
tion to set aside the decree passed by me. 
Order XXXVn, Rule 4 reads as follows; 

"4. — After the decree the Court may, 
under special circumstances, set aside the 
decree, and if necessary stay or set aside 
the execution, and may give leave to the 
defendant to appear to the summons and 
to defend the suit, if it seems reasonable 
io the Court so to do, and on such terms 
as the Court thinks fit.” 

The words "the decree” and "the sum- 
mons” in Rule 4 must refer to Order 
KXXVn, Ride 2 which provides; 

2 (1). — All suits upon Bills of Ex- 
change, Himdis or Promissory Notes may, 
in case the plaintiff desires to proceed 
hereunder, be instituted by presenting a 
plaint in the form prescribed; but the 
stunmons shall be in Form No. 4 in Ap- 
pendix B or in such other form as may 
be from time to time prescribed. 


(2). — In any case in which the plaint 
and summons are in such forms respec- 
tively the defendant shall not appear or 
defend the suit rmless he obtains leave 
from a Judge as hereinafter provided so 
to appear and defend; and, in default of 
his obtaining such leave or of his appear- 
ance and defence in pursu^ce thereof, 
the allegations in the plaint shall _ be 
deemed to be admitted, and the plai n ti ff 
phaP be entitled to a decree 


Admittedly, the summons was served in 
accordance with Form No. 4 in Appendix 
B which provides that a copy of the 
Himdis is to be annexed to the summons 
and not the plaint. The petitioner, htw- 
ever, applied for leave to defend under 
Order XXXVH, Rule 3, as stated earher. 
The petitioner having failed to comity 
with tile conditional order passed fay 
Dutta, J., leave to .defend is deemed to 
have been refused and the statements in 
£he plaint admitted by the defendants. 


3. Mr. Tebriwalla, Counsel for tte 
petitioner, has contended that on the 
face of the three hundis, no decree could 
have been passed against the petitioner 
and, as such, I should exercise my discr^ 
tion under Order XXXVH, Hulf 4 in 
getting asid© tli© decres. According to 
him, the drawer of the hundis. K, K. Su- 
irPnnf had no authority to sign the docu- 
ments on behalf of the petitioner eitiiCT 
as a partner or otherwise. Secondly,^ iC 
Tr Sukhani as ‘ partner or authorised 
agent is the drawer and the drawee is 
also EL K- Sukhani in his individual capa- 
city; the acceptor is EL C. Sukla, a differ- 


^t man who is unknown to the peti- 
tioner. Thirdly, the plaintiff’s cause of 
action rested on the presentment of the 
hundis to the defendant No. 2 for pay- 
ment and on the fact that the same were 
dishonoured by non-payment by the de- 
fendant No. 2. Relying on Section 37 of 
the Negotiable Instruments Act 1881, he 
has argued that no case has been made 
out in the plaint that K. K. Sukhani in 
his individual capacity has accepted the 
hundis, or that the drawer has dishonour- 
ed it by non-payment. A specific case 
was made out that K. C. Sukla is the 
acceptor and the cause of action arose as 
a result of Mr. Sukla’s 'failure to pay. 
He has drawn my attention to Sections 
27, 33, 61, 91-93 and 148 and wanted 
me to hold that, on a proper construction 
of the said sections read with Section 37, 
I should hold that there was no cause of 
action against the petitioner. 

4. In my view, in the facts and cir- 
cumstances of the case, there is not much 
scope to argue tte points raised by Mr, 
Tebriwalla in an application under Order 
37, Rule 4 of the Coda The summary 
procedime has been enacted by the Legis- 
lature to expedite suits on negotiable in- 
strument where the defendant, prima 
facia fails to satis^ the Court that he 
has a good defenca The special proce- 
dure, though a rigorous one, is laid down 
in the interest of the public and, there- 
fore, the Court cannot travel beyond the 
provisions of Order XXXVH, In the 
present case, applications for leave to de- 
fend have been decided and the learned 
Judge passed the conditional order under 
Order XXXVH, Rule 3. The appeal 
against such order was not piursued. The 
petitioner having failed to comply with 
the said conditional order, a decree has 
been passed. The petitioner has got the 
light to appeal against such decree and 
agitate the points in its favom: on merits 
in the appeal before the Appellate Court. 

I agree with Mr. Tebriwalla’s contention 
that the failure to file an appeal does not 
mean that the petitioner can not m ake an 
application under Order XXXVH, Rule 4 
although his application for condonation 
of delay has been dismissed by the 
Appeal Coxut, 

5. In my view, the Court has got 
ample jurisdiction under Order XXXl^ 
Rule 4 to set aside a decree passed in a 
suit imder Order XXXVH. This is a 
special jurisdiction vested in the Court 
It is, therefore, necessary for the Comrt 
to follow in strict accordance with the 
procedure mentioned in the said order. 
Order XXXVH, Rule 4 refers to a decree 
and this decree is the decree passed 
under Order XXXIVH, Rule 2. Order 
XXXVH, Rule 2 provides that the defen- 
dant has no right to appear or defend the 
plaintiff’s suit unless he first obtains leave 
from a Judge to appear and defend. It 
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IS only when the defendant does not ob- 
tain the leave or where the defendant 
after obtaining such leave does not at>- 
pear and make out a case for good de- 
fence, the p laintiff IS entitled to a decree. 
The decree contemplated is a decree under 
certain conditions One of the conditions 
is that the defendant must not obtain any 
leave or must not have entered appear- 
ance. Thus where the defendant ob- 
tained leave and has also entered appear- 
ance withm 10 days from the service of 
summons, as set out in Form No 4 Ap- 
pendix B to the Code as m the present 
case It may be logically argued, the de- 
cree passed is not a decree within the 
meaning of Order XXXVII, Rule 2 sub- 
clause (2) But. m my opimon, the pro- 
cedure as to the defendant obtaining leave 
Is set out in Order XXXVII, Rule 3, 
where the Court has been given power to 
grant leave unconditionally or upon any 
terms as the Court thmk.s fit Where the 
Court imposes conditions but the defen- 
dant does not comply with such condi- 
tions, the leave granted to him stands 
forfeit^ and the result is that he mu^t 
be deemed not to have obtained leave, 
as provided m Order XXXVII, Rule 2 
In such case the leave not having been 
obtained, one of the conditions under 
which a decree may be passed under 
Order XXXVII Rule 2 is satisfied. In 
the premises the decree passed becomes 
a decree within the meaning of Order 
XXXVII Rule 2 sub-^use (2} and os 
this pomt I agree with the deaston of the 
Bombay High Court m Ram Chandra 
Dhundu v Vlthaldas Gokuldas, AIR 19M 
Bom 251 where the learned Judges have 
stated at page 252. 

' Rule 4 must apply to a suit as has re- 
sulted into 3 decree under the summary 
procedure and it enables the Court to 
set aside the decree which must mean 
the decree made under Rule 2." 

But this does not mean, in my opinion, 
that the Court can only set aside a decree 
under Order XXXVII, Rule 4 if the de- 
fendant falls to obtain leave to defend or 
having obtained such leave has not ap- 
pear^ and defended the slut, or. in 
other words, it will be too narrow a con- 
struction to say that if he appears after 
getting the leave to defend, he cannot 
make an apphcation under O XXXVn, 
Rule 4 m any case Thus, I cannot accept 
the contention of the counsel for the 
olaintiff that the apphcation is not main- 
tainable. 

6 The next point to be decided Is 
whether there were speaal oroimstan- 
ces for which I should exercise my 
judicial discretion In setting aside the 
decree. Mr Sankar Ghose hag argued 
that far from the fact that there are 
speaal circumstances which entitle the 
defendant No 1 to have the decree set 
aside, the facts in this case would show 


3 ust the contrary In my view, this Is a 
case where I cannot persuade myself to 
exercise my discretion in favour of the 
petitioner for the following reasons* 

(a) Admittedly, the petitioner took out 
the chamber summons for leave to enter 
appearance and to defend the smt On 
28th June, 1967, Dutta, J, directed the 
petitioner to furnish secunty to the 
extent of Bs. 30 000/- to the satisfaction 
of the Registrar within one month from 
the date of the said order The peti- 
tioner has not comphed with the said 
order 

fb) ITie petitioner preferred an appeal 
against the said order of Dutta, J , but 
did cot proceed with the said appeal 

(c) Further indulgence was given to the 
petitioner by extending the date to fur- 
nish secunty up to 11th Augu^ 1967 as 
asked for by the petitioner The peti- 
tioner failed again. 

(d) Time to furnish secunty was again 
extended till 25th August, 1967, but no 
secunty was furnished 

(e) The petitioner allowed the refer- 
ence before the Registrar-m-Insolvency 
for furnishing the security to be struci 
out 

(f) Under the Rules of this Court, the 
suit appeared on 6th September, 1967, 
before the Wanang List of this Court 
The petitioner or his soliator did not 
choose to mention the matter or to offer 
the secunty money 

fg) On 8th September 1967 the suit 
appeared m my Peremptory List and a 
decree was passed on the same date. 
There was not a whisper from the ade 
of the petitioner be^een 8th September, 
1967 and 19th February. 196^ when the 
petitioner made an application before the 
Court of Appeal for an order that the 
delay in prefemng the appeal be con- 
doned. The petitioner ^d not choose to 
file an appeal against the decree pass- 
ed by me The Appeal Court on 5th 
llarch, 1963, dismissed his application for 
condonation of delay and the learned 
Judges have delivered a short judgment 
where Ray, J , after holding that there is 
DO sufBaent cause whu± prevents the 
petitioner from taking steps earlier has 
also made the following oteervations: 

"Further, Counsel for the respondent 
nghtly contended that the provisions 
contamed in Section 37 of the Negotiable 
Instruments Act were suffident to clothe 
the drawer with liabihty The acceptor 
in the present case might not have liabi- 
lity on the instrument, but that would 
not rob the drawer of liability ” 

Mr Tebnwalla has argued the same 
point before me that the petitioner has no 
liability as a drawer under Section 37 of 
the Negotiable Instruments Act He has 
fairly conceded that the same pomt was 
argued before Dutta, J., and also before 
the Appeal Court Th^ .Judges have 
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decided against his client and I do not 
feel ivistified to disturb or review the ex- 
erdse of discretion of the leam^ Judges. 

(h) No new ground or fact which was 
overlooked by Dutta, J., or by the Appeal 
Court has been pointed out to me. 

(il Two letters were written by me 
plaintiffs solicitor dated 11th October, 
1966 and 12th November, 1966, prior to 
the institution of the smt by re^stered 
post to the petitioner, but no reply was 
dven. The petitioner could have stated 
there that K. K. Sukhani is not the part- 
ner of the petitioner at least 

could have denied the ^abihty under 
Section 37 of the Negotiable Instruments 

The suit has been instituted on 12th 
Tanuarv 1967, and I find an advertisement 

1967, (Annexure C to the petoonl 
Set that K. K. Sukhani has retired 
from the petitioner firm. 

7. The petitioner has 
Murahari Rao v. K. Bapayya, AIR 1949 
Mart 742 and M. A. Ethirajulu Naiduv.T. 
K C K P^Sar, AIR 1957 Mad 752 In 
both these cases the decree was ^et ^de 
because the defendants could not ei^r 
nnnearance for some reason or other 

facte of those cases are distin- 
Siishable. Mn TehnwaUa^s drawn W 

‘IS SaSS i 

discretion in settoB a^nde 
SflacrSl in th. said resa 

rd?i“S.d ?ha“rdf/^ no^ Smplied 

S I 4ve already stated the dreum- 

Sces why t^ petitioner’s PfVer can- 

Wanted In the present case, the 
matte? S to the Appeal Court; sev^d 

the smt aPPPJfPliS^'torr iSt the 

Sy Slin^seiSS^thdir'ScStion in 
“f appUca- 

"ISpS Son dismissed. 
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(A) Constitution of India, Art. 227 — 
Land Acquisition Act (1894), S. 18 — Col- 
lector acting under S. 18 of L, A. Act 
satisfies test of Tribunal for purposes of 
Ar t. 227 of Constitution. 
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The Collector’s functions imder S. 18 
of the Land Acquisition Act are, prima- 
rily. judicial. This is also obvious from 
the contents of the said section, under 
which the Collector has to determine, 
inter alia, before deciding the question of 
reference, whether the apphe^t is a per- 
son interested, so as to entitle him to 
apply under that section, and whettier 
the application is within time. The first 
raises a question of status and involves a 
right of the subject; the second raises a 
point of limitation and involves determi- 
nation of the question whether the en- 
forcement of the said right has become 
time-barred. Both these are, primarily, 
questions, which appertain to the juris- 
diction and functions of judicial tribu- 
nals and, in deciding the said questio^, 
the Collector, obviously, performs judi- 
cial functions. This duty of discharging 
the judicial ftmetion has also been en- 
trusted to the Collector under a statute. 
Clearly, then, the CoUector, acting under 
S. 18 of the Land Acquisition Act, satis- 
fies the test of a tribunal for purposes of 
Article 227 of the Constitution. There- 
fore, order of Collector under S. 18, _ if 
otherwise revisable, would be well with- 
in ambit of Art. 227 of the Constitution. 
air 1924 Mad 442 (FB) & AIR 1946 Cal 
508 (FB) & AIR 1965 SC 1595, Rel. on. 

(Paras 10 and 11) 

(B) Land Acquisition Act (1894), S. 18 
— Applications stating that applicants 
were prepared to accept award amounts 
under protest and praying for payments 
accordingly — Payments made and re- 
ceipts were given on back of above ap- 
plications without mentioning words 
•under protest’ — Receipts must be re- 
lated to applications themselves and must 
be linked with same and it could not be 
held to be receipts without protest so 
as to disentitle applicants to apply for 
references under S. 18. AIR 1964 Cal 283 
& C. R- Case No. 1925 of 1957 (Cal), Ref. 

(Paras 12 to 14) 

Cases Referred; Chronological Paras 

(1965) AIR 1965 SC 1595 (V 52)= 

(1965) 2 SCR 366, Associated Ce- 
ment Companies Ltd. v. P. N. 

(196^4rSR 1964 Cal 283 (V 51), 
Suresh Chandra Roy v. Land Ac- 
Quisition Collector, Chinsurah 13 

(1962) 66 Cal WN 446—1964 Cal 
LJ 114, Kalidasi Dasi v. Land Ac- 
quisition CoUecton Suri^ 7 

(1957) Civil Revn. Case Lo. 192o of 
1957 (Cal). Atul Kumar Bhadra ^ 
V. State of West Bengal 4^ 



222 CaL iPrs. 1 9] Md, Colam AU v 

(1946) AIR 1946 Cal 508 (V 33)= 

50 Cal WN 758 (FB) Khetsidas 
Gangaram v First 1* A. Collector 
Calcutta 9 

(1924) AIR 1924 Mad 442 (V 11)= 

ILR 47 Mad 357 (FB) Abdul 
Sattar v Special Deputy Collec- 
tor Vizagapattam 9 

P N Mitter Amarendra Mohan Mitra, 
Arunendra Nath Basu, for Petitioners 
Raiuit Kumar Banerjee (Semor Govt 
Advocate) Biswanath Mullick, for Oppo- 
site Parties. 

ORDER — These Rules axe directed 
against the refusal of the learned Land 
Acquisition Collector to make references 
under Section 18 of the Land Acquisition 
Act m the instant casea 

2. The prayer for reference was re- 
jected upon the view that the claimants 
applicants having received payments 
under the awards, otherwise than under 
protest, were not entitled to maintain 
applications for references 

3 On behalf of the pebtloners, it has 
been contended by Mr Mitter that, m 
the instant cases the applicants died ap- 
plications clearly stating therein, that 
they were prepared to accept the award 
amounts under protest and prayed lor 
payments accordingly The payments at>* 
pear to have been eventually made by 
the learned Collector and the receipt^ 
which were given by the applicants for 
such payments were endorsed on the 
back of the said applications In the 
said receipts the words under protest 
do not appear although the above appli 
cations on the back whereof the said 
receipts were endorsed clearly contained 
statements that the applicants were pre- 
pared to receive payments under protest 

4 The learned Land Acquisition Col- 
lector construed the above receipts as re- 
ceipts for payment, otherwise than under 
protest and, upon that view refused the 
applicants prayer for reference The 
p’-opnety of this decision is one of the 
pomts, arising in these Buies. 

5 The other question, which has been 
raised in these proceedings before us. 
arises on the objection of the opposite 
parties to the mamtainability of the in- 
stant re^^on apphcations upon the 
ground that the Collector acting under 
Section 18 of the Land Acquisition Act, 
(s not amenable to the revisional juris- 
diction of this Court, even under Article 
1127 of the Constitution. 

6 This last point, which raises a 
question of jurisdiction of this Court and 
goes to the root of the entire thmg so 
far as the present revision cases are con- 
cerned, IS, obviously a pomt of condder^ 
able and far reaching importance, and, 
accordingly we will deal with it first. 
This point has been very strenuously ar^ 
gued by Mr Banerjee, learned Seitior 


L. A. Collector A, LB. 

Government Advocate who has sought 
to oppose these Rules inter alia on tins 
prelinunary ground, namely this 

Court has no jurisdiction to mterfere 
With the Order of the Collector acting 
under Section 18 of the Land Acquisition 
Act Mr Banerjee s pnnapal contention 
m this respect is to the effect that the 
Collector even while he is acting under 
Section 18 and dealing with an applica- 
tion for reference is not exercising any 
judicial function but is acting purely as 
an administrative oEBcer and, according- 
ly he acting as aforesaid is not amen 
able to the powers of this Court even 
under Article 227 of the Constitution. 

7 This submission of Mr Banerjee is 
directly opposed to the recent Bench ded- 
filon of this Court, reported in Kalidasl 
Dasi v Land Acquisition Collector Suri, 
(1962) 66 Cal WN 446 But Mr Banerjee 
has made elaborate submissions on the 
point and has pressed us to hold that the 
said decision was not correctly made. 

8 Mr Mitter appearing In support of 
these Rules has contended inter alia that 
the Collector whatever be his position 
under Chapter II exercises judid^ func- 
tions while actmg under Chapter m of 
the Land Acquisition Act, starting with 
Section 18 and. m dealmg with an appli- 
cation for reference under the said 6e> 
tion, he has to deade questions which 
pnmanlv appertam to the jurisdiction 
and functions of a judicial ofBcer and pri- 
marily concern judicial matters The 
whole dispute between the parties so far 
as this point is concerned is as to the 
question whether the Collector acting 
under Section 18 of the Land Acquisition 
Act. is actmg judiaally or exercising 
judiaal functions, so as to be a tnbun^ 
within the meanmg of Article 227 of the 
Constitution. If the said question be ans- 
wered m the affirmative the Collector 
acting under Section 18 of the Land Ac- 
quisition Act, would, obviously be amen 
able to the jurisdiction of this Court 
under Article 227 of the Constitution. If 
on the other hand, the s^d question be 
answered in the negative, the CoUe^r 
not being a tribunal, far less a Court, 
would not be amenable to such jurisdic- 
tion. 

9 On the above disputed question, 
the legal position may be briefly summed 
up as follows 

Prior to the Constitution, the matter 
came up before this Court and also be- 
fore several other High Courts under 
Section 115 of the Code of Civil Proce- 
dure There was sharp difference of opl 
nion amongst the learned Judges, cond 
denng the said question, and, while there 
was a strong body of opinion that the 
Collector acting under Section 18 of the 
Land Acquisition Act, is not only a judi- 
cial officer but even a Court, eo as to 
make Section 115 of the Code of Ciyil 
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Procedure applicable to him, the predo- 
minant view was to the contrary, name- 
ly, that the Collector, acting as such, was 
not a Court, — at any rate, not a Coiirt, 
subordinate to the High Court for pur- 
poses of Section 115 of the Code of Civil 
Procedure, so as to be amenable to the 
xevisional jurisdiction under that Section. 
The leading decisions on the point are to 
be foimd in Abdul Sattar v. Special 
Deputy Collector, "Vizagapatam, ILR 47 
Mad 357= (AIR 1924 Mad 442], a FuU 
Bench case of the Madras High Coimt, 
and Khetsidas Gangaram v. lirst L. A- 
Collector, Calcutta, 50 Cal "WN 758= (AIR 
1946 Cal 508), a PtiU Bench decision of 
this Comrt, where all the earlier cases of 
the several High Courts on the point are 
reviewed. In these cases, it was held 
that the Collector, acting imder Section 
18 of the Land Acquisition Act, would 
not be amenable to the jurisdiction of 
ilie High Court imder Section 115 of the 
Code of Civil Procedure, as he would not 
be a Court, nor, — at any rate, — a 
Court, subordinate to the High Court. It 
is interesting to note, however, that, 
even in these two Full Bench decisions, 
the view is, apparently, accepted that the 
Collector, acting under Chapter HI of the 
Land Acquisition Act, starting with Sec- 
tion 18, acts as a judidal officer and cxct- 
cises judicial functions. Indeed, in spite 
of some opinions to the conteaiy, the 
preponderance of judicial opinion has al- 
ways been that, as Chapter HI of the 
Land Acquisition Act deals with pro- 
ceedings in Court and starts with Section 
18, which initiates the said proceedings, 
the said section must be held to be part 
of the judicial machineiy. Section 18 
has -ffius been construed, in the majority 
of cases, to be the first or the initial 
stage of the judicial proceeding, which 
ultimately ends in the award of the 
learned Land Acquisition Judge. 

10. The distinction between the two 
Chapters H and Eti, the first, as relat- 
ing to administrative duties, and the se- 
cond, as concerning judicial duties, has 
also been stressed in the above two 
.Bench decisions. From the_ trend of dis- 
cusaon in those two cases, it is dear that 
the Collector’s functions imder Sec. 18_ of 
the Land Acquisition Act are, primarily, 
judidaL This is also obvious from ■ffie 
contents of the said section, under which 
the Collector has to determine, inter alia, 
before dedding the question of refer- 
ence, whether the applicant is a person 
interested, so as to entitle him to apply 
under that section, and whether the ap- 
plication is within time. The first raises 
a question of status and involves a right 
of the subject; the second raises a point 
of limitation and involves determination 
of the question whether the enforcement 
of the said right has become time-ba^ed. 
Both these are, primarily, questions. 


which appertain to the jurisdiction and] 
ftmrtions of judidal tribunals and, in 
dedding the said questions, the Colledor, 
^dously, performs judidal functions. 
This duty of discharging this judidal 
function has also been entrusted to the 
Collector under a statute. Clearly, then, 
the Collector, acting under Section 18 of 
the Land Acquisition Act, satisfies the 
test of a tribunal for purposes of Artide 
227 of the Constitution, as laid down in 
the recent Supreme Court pronounce- 
ment in Associated Cement Companies 
Ltd. V. P. N. Sharma, AIR 1965 SC 1595. 
In the judgment, delivered in that case, 
the tests of a tribunal for pmrposes of 
Artide 227 of the Constitution have been 
hdd to be that it must be a body, per- 
forming judicial functions, entrusted to it 
under the statute or imder statutory au- 
thority. It has been pointed out, in the 
said decisions, that, for the constitution 
of a tribunal, the presence of a lis is not 
essential and it may be suffident if the 
rdevant functions have to be performed 
for purposes of adjudicating the rights of 
the subject at the instance of the Gov- 
ernment vis-a-vis itselL 

XI. Applying the said test, in the 
view, which we have expressed above, 
the Collector, acting under Section 18 of 
the Land Acquisition Act, would be a 
tribunal for purposes of tiie above Arti- 
de, as he would be performing judidal 
functions under the authority of a sta- 
tute. Nothing more, according to the 
above Supreme Court decision, is neces- 
sary for the purpose of constituting a tri- 
bunal under the said Artide. In this 
view, we would hold that the Collector, 
in the instant cases, would be a tribunal 
within the meaning of the said Artide, 
and, accordingly, his present order, if 
otherwise revisahle, would be well within 
the ambit of Artida 227 of the Constitu- 
tion. 

_ 12. Turning now to the other ques- 
tion, namely, on the merits it may at once 
be stated that the recdpts of payment in 
the instant cases cannot but be hdd to be 
receipts under protest. As we have al- 
redy stated, the daimants applied for 
such payments, specifically stating that 
they would receive the same under pro- 
test. The recdpts of payment, which 
were ultimatdy given, were endorsed on 
the badr of those applications. In the 
circumstances, such recdpts must be re- 
lated to the applications themsdves and 
must be hdd to be linked with the same 
and caimot but be hdd to be recdpts 
under protest. The learned Collector, 
therefor^ erred in the exercise of his 
jurisdiction in refusing to make references 
in the instant cases upon the erroneous 
view that the daimants in question had 
received payments without protest so as 
to disentitle them to apply for refer- 
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ences under the specific terms of Section 
18 of the Land Acquisition Act 
12 In support however of the learn- 
ed Collector s view on this point, 
iJLv Banerjee referred us to two decisions 
of tl'Ts Court one reported m Suresh 
Chandra v Land Acquisition Col- 
lector Chinsurah, AIR 1964 Cal 283, 
where, Banerjee J held under essen- 
tially different circumstances that the 
receipts before him were receipts with- 
out protest It is true that there Is an 
observation in the iudgment of Banerjee 
j that the protest should be endorsed on 
the receipt itseU, but that observation, 
m the facts of that case would be clear- 
ly obiter and the said case would ob- 
viously be distuu^iushable on its facts; 
It is unnecessary to say more so far as 
this case is concerned, but we would like 
to add that, if it was intended to hold, m 
that case that unless the protest actu- 
ally appears in the body of the receipt, 
the receipt must be t^en to be a re- 
ceipt without protest, we are with res- 
pe^ unable to a^ee with the said deci- 
sion, as such statement of the law would 
be too wide for our acceptance 

14, Mr Banerjee also relied on the 
earlier unreported decision of Smha. 

(as he then was] in Civil Revn. Case Na 
1925 of 1987 (Cal) Atul Kumar Bhadra v 
State of West Bengal, where also some 
observations were made that, unless the 
protest was embodied m the receipt, the 
claimant v,ould be disentitled to a refer- 
ence on the ground that he had accepted 
payment without protest It Is to be 
pomted out m this connection, that 
Smha J (as he then was) m his above 
deasion, relied uiter alia — and. m oui 
opimon. mainly — on affidavits before 
lum and came to a findmg upon the same 
that there was in ^e case before him, 
receipt of payment without protest Upon 
that findmg the decision of Smha. J 
(as he then was) m the above case may 
be supported But if it was meant to 
lay down the law m the form that un- 
less the protest was embodied m or en 
dorsed on the receipt itself, the claimant 
would be out of Court, so far as bis 
prayer for reference is concerned we 
respectfully differ from the same. Law 
only requires that the claimant not 
accepted payment without protest If the 
claimant actually makes an application 
for receiving the amount or payment 
imder protest and, m pursuance of or 
following that application payment is 
made and the claimant as in the instant 
cases, endorses his receipt of payment on 
the back of the said application, it would 
hardly be reasonable to say that the 
claimant waived his protest and accept- 
ed the payment without protest 
15 In the above view we would hold 
that we have iunsdictfon to interfere 


With the order of the learned Collector 
refusing to make references m the m- 
etant cases, and to correct his error of 
iimsdiction, which he exercised, m the 
instant cases, illegally and with material 
frregulanty upon an erroneous view of 
the nature of the receipts, given by the 
claimants as aforesaid, and we direct 
that the claimants applications for re- 
ferences be allowed and the references 
in question be made by the Collector 

16 The Rules are made absolute as 
above but m the arcumstances of these 
cases there will be no order for costs in 
any of them. 

Civil Revision Case No 2225 of 1966 

17 This Rule was disposed of by our 
judgment delivered yesterday m inter 
aha the connected cases, along with 
which this Rule was heard originally 

18 In the circumstances the said 
judgment may be deemed to cover this 
Rule as well, as already stated by us. and 
it may be deemed to be disposed of ac 
cordingly no lurther order being neces- 
sary in the matter 

AKJ/D V C. Ordered accordingly 
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Ujjal Talukdar Petitioner v Neta! 
Chand Koley Opposite Party 

Cml Revn. Case No 1295 of 1968 D/- 
15-7 1968, 

(A) Civil F C. (1908) S 20 -> Cause of 
action — Every fact necessary to be 
proved is cause of action. 

Everything which, if not proved, gives 
the defendant an immediate right to 
judgment must be part of the cause of 
action. Cause of action does not comprise 
every piece of evidence which is neces- 
sary to prove each fact, but every iact 
which IS necessary to be proved. Evi 
dence of a fact should not be confused 
with the fact itself Even an infinitesi 
mal fraction of a cause of action be 
part of the cause of action and confer 
jurisdiction on the Court withm the 
temtonal limits of which that little 
wcurs. 'Where the entire dispute over a 
Cncket Match was occasioned, discussed 
and settled m Calcutta, and where the 
plamtiff through his agent was appnsed 
of the decision in Calcutta mere fact 
that the decision was conveyed to the 
plaintiS dub by a letter received by 
the Club at S^dah will not take the 
cause of action to Sealdah and give 
Sealdah Court jurisdiction. (1873) 8 CP 
107 & (1888) 22 QB 128 & AIR 1954 Bom 
491 ReL on AIR 1931 Cal 659 Not fol- 

GLAL/Dgg/68 
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lowed. AIR 1952 Cal 189, Dist. 

(Paras 12, 14, 17) 
(B) Civil P. C. (1908), S. 9 — Domes- 
tic ^ibunal — Jiirisdictioii of Civil Court 
to interfere with decisions of domestic 
tribunal — Conditions necessary — Do- 
mestic Tribunal not botmd by rules of 
evidence. 


A domestic tribxmal cannot do any- 
thing it likes, throwing everything to the 
winds. But the jurisdiction of the Court 
is of a very limited character. Generally 
speaking, the Court can set aside the 
decision of a domestic tribunal on one of 
the three basic considerations set out be- 
low: 

A. When the tribimal oversteps the 
limits of its jurisdiction: 

B. When it violates the principles of 
natural justice: 

C. When it acts dishonestly, actuated 
by bias, bad faith and the like. 

A domestic tribunal, is not boimd_ by the 
rules of evidence, and, indeed, is igno- 
rant of such rules, and is never to be 
equated with a Court of Law, wedded to 
just that: the law of evidence. A party 
appearing before a domestic tribimal 
when it fails to make a point when the 
tribimal has not followed a correct pro- 
cedure, it can be inferred that it has 
waived its right. (Paras 19, 21, 23) 

Where a party appearing before a do- 
mestic tribunal alleges dishonesty or 
mala fide on the part of the tribunal, the 
Civil Court will need first rate evidence 
to enable it to arrive at so serious a find- 
ing. Case law referred. (Para 24) 


15 


20 

17 


Cases Referred; Chronological Paras 
(1966) AIR 1966 SC 543 (V 53)= 

(1966) 1 SCA 166, Bhagwandas 
Goverdhandas Kedia v. Girdharlal 
Parshottamdas & Co. 
a965) AIR 1965 Cal 531 (V 52)- 
Sri Gopal Jalan & Co. v. Singha- 
nia Brothers 

(1965) AIR 1965 Mys 316 (V 52), 
Munirangappa v. A Venkatappa 
(1963) AIR 1963 SC 1144 (V 50)- 
• (1964) 1 SCR 1, T. P. Daver V. 

Lodge Victoria 2^ 23, 2b 

(1961) AIR 1961 Cal 31 (V 48)- 
64 Cal WN 842, State Me*<^ 
Faculty of West Bengal v. Kshiti 
Bhusan Dutt __ 

(1954) AIR 1954 Bom 491 (V 41)- 
ILR (1954) Bom 1137, Baroda Oil 
Cake Traders v. Parshottam Na- 
rayandas 

(1952) AIR 1952 Cal 189 (V 39)- 
22 Com Cas 138, Debabrata Basu 
V. Institute of Chartered Ac- 
countants 

(1952) 1952-1 All ER 1175-1952-2 
QB 329, Lee v. Showmen’s Guild 
of Great Britain 
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(1949). AIR 1949 PC 313 (V 36)= 

54 Cal WN 124, Lennox Arthur 
Patrick O’ReiUy v. Csilll Cuth- 
bert Gitters 20 

(1931) AIR 1931 Cal 659 CV 18)= 

ILR 58 Cal 539, Engineering Sup- 
plies Ltd. V. Dhandhania & Co. 15 
(1888) 22 QB 128=58 LJQB 120, 

Read v. Brown 12, 14 

(1873) 8 CP 107=42 LJCP 98. Cooke 
V. GUI 12 

B. K. Ghose, Biswajit Ghose, Benoy 
Bhusan Dutta, Tapendra Narayan Roy 
Chowdhury, and Samir Kumar Mooker- 
jee, for Petitioner; P. N. Mitra and Miikul 
Gopal Mukherjee, for Opposite Party. 

ORDER: — This rule under Section 115 
of the Procedure Code (5 of 1908), issued 
by Chatterjee, J., on AprU 29, 1968, has, 
as its genesis, a one-day criciet match 
played on January 14, 1968, on George 
Telegraph Sports ground in the Calcutta 
Maidan, between Belgachia United Club 
and George Telegraph Sports Club, both 
the clubs belonging to Group "E” of the 
Second Division League. "Belgachia” — 
that is how I shorten the full name of 
the dub — lost the toss and was asked to 
bat first, which it did, to collect 155 runs 
for the loss of five wickets, by 12.05 
hours, when due to rains, the game "had 
to be stopped by the Umpire,” who, how- 
ever, held no discussion with the Cap- 
tains of the two competing teams: vide 
paragraph 9 of the plaint presented by 
"Belgachia’s” Honorary Secretary. Ujjal 
Talukdar, qua plaintiS, in the Court of 
a Munsiff at Sealdah, being suit No. 97 
of 1968. "Belgachia” requested the sole 
defendant in that suit, Netai Chand Koley, 
Honorary Secretary, Cricket Assodation 
of Bengal (for short, CAB hereafter), to 
arrange for a replay of the match, upon 
the result of which depended not only 
the Group Championship of Group "E” 
of the Second Division League, but also 
the Championship of the Second Division 
League itself, leading ultimately to the 
promotion to the First Division League. 
On February 9, 1968, "Belgachia” was 
verbally informed of the decision of the 
Tournament Committee that the match of 
January 14, 1968, would be reckoned as a 
drawn game, with the points equally 
^vided between the two teams. On Feb- 
ruary 10, 1968, "Belgachia” appealed to 
CAB’S Working Committee. On Febru- 
ary 15, 1968, the Working Committee 
affirmed the desdsion of the Tournament 
Committee, rejected "Belgachia’s” appeal, 
and dedded to go ahead with the Second 
Division Championship matches amongst 
the different Group Champions. On Feb- 
mary 19, 1968, "Belgachia” received, 

at 25 Indra Biswas Road, a letter dated 
February 17, 1968, from the CAB’s Honor- 
ary Secretary, Koley, communicating the 
decision of the Working Committee: vide 
paragraph 23 of the plaint ibid. 
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2. This led "Bel^achia” to file the sifit 
It did. through Its Honorary Secretary 
XJjjal Talukdar In the court of a znunstS 
at Sealdah. on February 23, 1968 for, 
amongst others, a declaration that the de- 
ds]on dated February 15, 1968, of the 
CAB Working Committee, confirming the 
deddon of the Tournament Committee 
that tte match between **Belgachia** and 
George Telegraph Sports Qub. on Jan- 
uary 14 previous, was to be regarded as 
a drawn game. Is bad at law and Inope- 
rative, and also for a permanent Injunctimt 
restraining the CAB from holdmg the 
Second Division Cncket League Cham- 
pionship by keeping out "Belgachia” 

3. On the very day the suit was filed, 
a temporary injunction was prayed for 
too The learned MunslS. after ha^ng 
wavered between one view and another 
on tee twin question of territorial juns- 
diction and the smt being a suit of ava 
nature, as his orders m the order-sheets 
reveal, granted, in the end. the tempo- 
rary injunction, on hlarch 11. 1968, hold- 
ing. among other tViiTtpy 

I "Belgachla" has a fair pnma facie 
Case in support of the nght claimed. 

2. There is greater convenience la 
grantmg than In refusing the Inlxmctlon. 

3 Fart of the cause of actton for the 
suit arose within his junsdictloQ. in that 
''Belgachla*' had reeved the letter dated 
February 17. 1968 from CAB Secretary 
Koley on February 19 1988. at Indra 
Biswas Boad. a place within the terxit^- 
nal limits of his junsdlctlon. 

4. The defendant. CAB Secretary 
Roley appealed. On April 24. 1968, the 
learned Appellate Judge revers^ the 
Munsifl and rejected the prayer lor a 
temporary injunction, holding. Inter at’", 

1 The suit Is not a suit of rivil nature 
within the meaning of Section 9 of the 
Procedure Code. 

2. Even if it Is. the Civil Court has no 
jurisdiction to sit In appeal over the deci- 
sion of a domestic body tike the CAB and 
to substitute its view lor the view taken 
by such a body a matter wi thin its ex- 
durive junsdictian. 

3 The llunrifi has no territorial Juris- 
diction to try the suit 
4. All this apart, no title to Injunction 
has been made out 

5 This is why "Belgachia’s” Secretary 
Ujjal Talukdar came to this Court in 
revision and obtained on April 29. 1968, 
from Chatterjee, J., the rule, as also a 
stay, c o ncerning the appellate order of 
reversal, refusing the Injunction he had 
prayed the Court for 

6. Before I come to the merits of the 
rule, a little more has to be notic^ y^ 

II only to complete the narration of facts. 
On May 3, 1958 Chatterje®. J.. heard the 
rule In part EHs Lordship was of ort- 
nion that the suit **whlch relates to the 


Cricket League should be dedded as earb 
as possible,” With that end in view, and, 
in particular, because of the matter hav- 
ing been “urged In ttree courts." no less 
b^use of the defendant seeking “to raise 
certam preliminary points" capable ol 
being “deaded on questions of law alone 
Independent of any evidence", — points 
vrhich “should be decided at an earlj 
^te”. — his Lordship formulated them: 

L whether the suit is malntainahle b 
view of the fact that it relates to noth- 
ing of a avil nature”; 

2. “whether the suit is maintainable b 
view of the Rules of the Cncket Asso 
elation of Bengal League”, and 

3 “whether the Court has temtoriaJ 
Jurisdiction to entertain the suit” 

Having formulated the points so hh 
Lordship directed the Munafi to ' deade 
those issues” within three weeks, ad- 
journed the hearing of the rule accord- 
ingly. and relaxed the in terim stay grant- 
ed on April 29. 1968 by allovnng the 
CAB to ■ fix the rest of the games aj 
under the Rules In the nieantime and a1 
the same tune restraining the CAB from 
determining the champion^p. as also 
promotion to the First Divirion I,eague. 

7. On May IB, 1968, the Munsifl fram- 
ed the following three issues, “as desir- 
ed by the High Court”. 

1. Is the suit a suit of dvO nature? 

Z Is the suit xnaintaioable In view d 
the rules of the CAB? 

3. Has this Court temtoiial juiisdictioa 
to try the suit? 

(S^ Older No. 20 dated May 18, 3968« 
in the order-sheets.) 

8. The MuzisiS, It seems, ndsread the 
direction of Chatterjee, J The first Issue 
or point formulated by him reads: 

"whether the suit Is maintainable b 
view o! the fact that it relates to nothlsi! 
ol a dvil nature.” 

therefore, open to liu 
Mii naff to strike the firri i^ue he did, 
keepi ng at large the question of the suil 
being a suit ol civil nature — a question 
which Chatterjee, J, had dosed, by re- 
rordi ng that *^t rdates to nfttMng of ■ 
Qvil nature” 

9. Be as it may. on May 21, 3964 

the Munsifl entered into eiddence — oral 
and documentary. The defendant called 
witnesses. The platewff <Jid not. Usual 
hearing and arguments over, the Mundfl 
recorded an order on May 27. 1061 an*- 
wering the fii^ Issue — whether or no 
the suit is of a dvU nature — In favour 
of the p la l n tifl. and the remaining two 
a) maintainability in the lace of the CAB 
rules and (li) territorial jurisdiction — 
In favour of the defendant Still he did 
not, as indeed he could not record a 
final dedsion the sidt because 

this rule did pend tepn 

10. Meanwhile Chatterjee, J.. was a»- 

signed to a Bench. He, 
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fherefore. the case put up before him in 
chambers, on June 13, 1968, and ordered; 

’'Iliere is no order stating that the 
matter be treated as heard in part by 
me. The matter "will not be so treated. 

Let the matter be placed before the 
appropriate Benc^ for hearing.” 

is how the matter comes up before 
me. 

IL The first question to which I ad- 
dress myself is whether the Court of the 
Idunsifi at Sealdah has territorial juris- 
diction or not to try the suit. The un- 
pugned match was played on George 
Telegraph Sports ground in the Calcutta 
7\/raifinn Due to rains, the game “had. to 
be stopped by the umpire”; as the plaint, 
by paragraph 9. avers. Kght ot wrong, 
a deciaon as this was given right there 
at the Calcutta Maidan, a place beyond 
the territorial limits of the Seald^ 
Court’s jurisdiction. The request by 
**Belgachia” for a replay of the abandon- 
ed game of January 14, 1968, was made 
to Secretary Koley of CAB in Calcutte 
too. The Tournament Committee dead- 
ed, at Calcutta again, that the aforesaid 
match would be taken as a drawn eama 
Its decision was verbally commumcated 
to “Belgachia” on February 9. 1968, ^d 
at Calcutta too. On the day foUowi^ 
(February 10) "Belgachia" appe^ed to 
the CAB. "Eden Gardens, Calcuto 
through its Honorary Secmt^._ The 
iWorking Committee of the CAB. m a 
meeting held on February 15, 1968. at 
the NCC Pavilion, Eden Gardens. Cal- 
cutta, at 6 p. m. deliberated upon such 
appeal, called upon Belgachia’s represen- 
tative, Dr. Manab Munshi, present m the 
meeting, to say what he had to, m sup- 
port of the appeal, unanimously upheld 
the Tournament Committee, and iiece^ 
Barily rejected Belgachia’s _ appeaL_ A 
decision as this was communirated ,ngit 
there to the said Dr. Munshi, as is the 
evidence of Ashok Kumar Ch^enee. a 
member of the CAB Workmg Committee, 
present in that meeting. 

12. What goes in the precedi^ 
graph is a complete catalo^e of all the 
facts which are material to be proved to 
entitle "Belgachia”. /iie p^^ 
rood — facts each of which CAB, the de- 
Sant, would have a right to 
Sust the defimtion of 

(with a little E<iaPtation) by Bret, J.. to 
^oke V. Gill, (1873) 8 CP 107. Or take 

the definition by J- 

Brown, (1888) 22 QB 128; 

i .“Everything which, H not proved giv^ 
Ithe defendant an imme^ate right 
{judgment must be part of the cause 
•action.” — 

la definition wWch, as 
|j„ then presiding over a 
^ mbay High Court m Baroda Oil 

V. Parshottam Nara 3 randas. HjK 


to 

of 


(1954) Bom 1137=AIR 1954 Bom 491, 
puts it, has become a classic on the sub- 
ject "Belgachia” fails to prove any one 
of the facts catalogued in the preceding 
paragraph at its periL Peril — because 
such failure gives CAB, the defendant 
an immediate right to judgment This 
being the cause of action for the suit in 
hand, it becomes plain that the appropriate 
Calcutta Court has, — and the S^dah 
Court has not, — the territorial jurisdic- 
rion to try it unless there be an 3 dhing 
to the contrary. 

• 13. It is said, on behalf of "Belga- 
chia”, the petitioner before me, that toere 
is something to the contrary. To one 
more definition of "cause of action”: it 
is a bundle of essential facts necessary to 
be proved by the plaintiff in order to 
succeed in his suit: Gajendragadkar, J., 
in the Baroda Oil Cake Traders case. ILR 
(1954) Bom 1137=AIR 1954 Bom 491 

(supra). The facts set out in paragraph 
11 ante do make this bundle. But, "Bel- 
gachia” says, another fact enters this 
bimdle: that on February 19. 1968, it 
received CAB’s letter dated February 17, 
previous, at 25 Indra Biswas Road, with- 
in the territorial limits of the Sealdah 
Qjurt’s jurisdiction, as averred in para- 
graph 23 of the plaint. It is that letter 
by which CAB Secretary Koley commu- 
nicated to "Belgachia” the Working 
Committee’s decision dated February 15, 
1968, upholding the Tournament Commi- 
ttee and rejecting "Belgachia’s” appeal 
The originEd letter is exhibit 2. It is to 
the address of 

"The Hony. General Secretary, 
Belgachia United Club, 

Club Pavilion, Tala Park, 
Calcutta-37.” 

No Indra Biswas Road is here. But that 
does not matter. Because Tala Park too 
appears to be within the Sealdah Court’s 
jurisdiction. What matters is that such 
cummunication forms no part of the 
cause of action which was complete by 
the unanimous resolution of the Working 
Committee in its meeting at Eden Gar- 
dens, Calcutta, on February 15, 1968 — 
a resolution "Belgachia’s" representative 
present in the meeting, namely. Dr. 
Munshi, was posted with almost then and 
there, as sworn to by CAB member Ashok 
Cfaatterjee, to deny which Munshi does 
not pledge his oath. Indeed, "Belgachia” 
rflUg no witness at the hearing of the 
issues directed by Chatterjee, J. 

14, True it is that Ashok Chatterjee 
says on cross-examination; CAB does in- 
timate officially and in writing the restot 
of the appeal to the dub concerned. So 
what? Does it thereby become part of 
the cause of action, the last essential fact 
in the bundle of facts, that make cause 
of action, being the rejection of 'Belg^ 
chia’s” appeal and communication of sucn 
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rejection to Its representative 
Test it in the light of universally accept- 
ed definitions that go before. Say, at the 
trial "Belgadiia” proves all the ess en tial 
facts set out in paragraph 11, but does 
not prove this letter Will its suit fail? 
Wm it give CAB an immediate right to 
judgment? Certainly not. Or, is it a 
material fact to be proved to entitle 
••Belgachia ’ to succeed? The same 
answer No ^e material facts are those 
paragraph 11 lists. To prove those facts 
is to prove the suit, as laid, unless there 
be any infirmity wtoch goes to its root. 
(More of which hereafter in paragraph 19 
et seq Infra.) A letter as this is, at best 
the written evidence of the last essential 
fact of the bundle of facts which make 
cause of action. As Lord Esher, M. R.. 
puts it in (1883) 22 QB 128 (supra) Cause 
of action does not comprise every piece 
of evidence which is necessary to prove 
each fact, but every fact which is neces- 
sary to be proved. That then is the test. 
The last fact to be proved Is the rejection 
of "BelgachiaV* appeal The evidence to 
prove It is the oral testimony of Munshi 
present in the meeting of the Working 
Committee on February IS, 1963 and the 
written document in the shape of the let- 
ter dated February 17 1968 received by 
' Belgachia" at the Club Favilion, Talla 
Park. Eirhibit 2. tiet not evidence of a 
fact be confused with the fact itselL 


15 cab’s letter of February 17, 1968. 
IS evidence of a fact m the bundle of 
facts which make the cause of action. It 
is not a fact m that bundle The reason 
why it 15 pleaded as part of the cause of 
action may well be the analogy fur- 
nished by that class of case on con- 
tracts by correspondence, where the 
mere postmg of the offer or the recrfpt 
of the acceptance by post Is held to be 
part of the cause of action. Engmeenng 
Supplies. Ltd. V Dhandhania and Co. 
ILR 58 Cal 539=^(ArR 1931 Cal 653). Is 
'ina. sjidi. ca^ fnlLvRed. ixs ofhtOT, iivut, 
from the fact that, in the Engineering 
Supplies, Ltd., case, ILR 53 Cal 539=(A1B 
1931 Cal 659) there was a CIF contract 
under which the goods had to be deliver- 
ed at Calcutta, where, therefore part of 
cause of action did arise, the view that 
the postmg of the offer or the receipt of 
the acceptance is part of the cause of 
acbcn, can no longer be regarded 
as good law The law now is an 
offer IS made, not where it is sent 
from, but where It is received. The 
law now is the acceptance is com- 
plete, not where or when it is received, 
but so soon as the letter of acceptance is 
put into the post-box or the telegram is 
handed m for despatch. Bhagwandas Go- 
verdhandas Kedia v C Mhariai patsbot- 
tamdas & Co., (1966) 1 SCA 166=Am 
1966 SC 543, approvmg the Baroda Oil 
Cake Traders case, ILR (1954) Bom HOT 


=AIR 1954 Bom 491 (supra), where the 
Engmeering Supplies. Ltd., case, HJI 58 
Cal 539=Am 1931 Cal 659 (supra), is dis- 
sented from, and where a matter as thig 
the posting of the offer or the receipt of 
the acceptance: is relegated to the realm of 
res gestae as distinguished from cause of 
actioa 

16. So. such analogy, if at the back of 
the pleading which makes receipt of 
CABs letter on February 19, 1968, part 
of the cause of action cannot help mat- 
ters forward for "Belgachia”. Nor can 
Bebabrata Basu v Institute of Chartered 
Accountants, AIR 1952 Cal 189 There 
the plaintiff, a Chartered Accountant, 
charged his articled clerk a premium of 
Bs. 2 000/- — a sum which he would not 
refund, m spite of e regulation prescnb- 
Ing just that refund withm a period 
pulated. The articles of apprenticeship^ 
^ecuted in Calcutta, were despatch^ 
from Calcutta to Deliu. for regis^txan. 
They were despatched so, to the Secretary 
of the Council of the Institute of Char- 
tered Accountants. The Institute refused 
to register the Articles which, it was 
maintained, offended against the regula- 
tion concerned. Tliat led to tlie suit tor, 
amongst others, a declaration that the 
impugned regulation had come on the 
edge of Section 30 of the Chartered Ac- 
countants Act 1949 The objection as to 
jurisdiction of the Calcutta Court was 
oegabved on three considerations. (1) exe- 
cution of the articles of apprenticeship 
in Calcutta, (u) despatch thereof from 
Calcutta to Delhi accompanied by a re- 
quest for registration, and (m) commu- 
nication by the Institute to the plaintiff 
In Calcutta of the refusal to register. 
Each of the first two facts does form part 
of toe cause of action. So does the last 
fact which the p laintiff did not know 
Tight at Delhi, by having been present at 
the deliberations of the CounoL but came 
to know only on receipt of sudi commu- 
nication. just the opposite of what is 
«?U2. bflirt. "BfihEtfthiai" ’ssoti “tA. Va 
peal having come to little, right at the 
Eden Gardens, Ccilcutta. on February 15, 
1968 As the learned Appellate Judge 
correctly points out, In Debabrata’s case, 
AIR 3952 Cal 187, *‘the last communica- 
tioQ was an mtegi^ part of the whole 
chain of facts coastitutmg the cause of 
action” Not so, however, in the case in 
hand. "Belgachia”. in a meeting of its 
executive committee on February 17, 
1968 — two days ahead of the receipt of 
the letter now made a point of so much, 
— passed a resolution — resolution No 
11 — authorizing Secretary Ujjal Taluk- 
dar "to take all necessary measures, in- 
cludmg measures under legal procedure 
of Inoian Judiciary, m connection with 
the abandoned game m CAB 2nd Divisioo 
liCague, between George Telegraph and 
ours, against the decision of CAB Work- 
ing Committee”. See Amiexure "B” to 
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Secretary Ujial Talukdar’s affidavit dated 
April 20, 1968, in the Court of appeal 
below. It is, therefore, proved to demo- 
nstration that "Belgachia” knew of CAB 
Working Committee’s decision not on 
February 19, 1968, when that letter was 
received, but earlier, even on February 
17, 1968, on its own showing. And on its 
adversary’s showing, "Belgadiia” was 
fold of the Working Committee’s decision 
the very day it was made, that is, on 
February 15, 1968, when its cause of 
action was complete. 

17. Even an infinitesimal fraction of 
a cause of action will be part of the cause 
of action and confer jurisdiction on the 
Court within the territorial limits of 
which that little occurs: Mtmirangappa v. 
Venkatappa, AIR 1965 Mys 316. This 
salutary and obvious interpretation of 
Section 20, clause (c), of the Procedure 
Code is not denied. What is denied, in 
the facts of the case, is that any part of 
the cause of action arose within the ter- 
ritorial limits of the Sealdah Court. 

18. I, therefore, find no error, far less 
any jurisdictional error, on the part of 
the learned Appellate Judge in having 
come to the conclusion that the learned 
Munsiff lacks juiisdiction to entertain 
the suit. Necessarily, I have no jurisdic- 
tion, under Section 115 of the Procedure 
Code, to interfere with the finding so 
come to. So, a temporary injunction by 
a Court in a suit, which it has not even 
the jzirisdiction to entertain, appears to 
be out of the question. On this conside- 
ration alone, the rule is boimd to fail. 

19. There is another consideration yet 
leading to the same conclusion. Let it 
be assumed that "Belgachia’s” suit is a 
suit of civil nature. But that will not 
convert a Coint into a Coiut of appeal, 
seized of a full-fledged appeal as it were, 
from the decision of a domestic tribunal 
as the CAB or its Working Committee is. 
Not that a tribunal as this can do any- 
thing it likes, throwing everything to 
the winds. But the jurisdiction of the 
Court is of a very limited character. 
Generally speaking, the Court can set 
aside the decision of a domestic tribimal 
on one of ffie three baric considerations 
set out below: 

A. when the tribunal oversteps the 
limits of its jurisdiction: 

B. when it wolates the principles of 
natinal justice: 

C. when it acts dishonestly, actuated 
by bias, bad faith and the l&e. 

20. This is the law laid down by a 
long line of cases, such as, to cite but a 
few, Jjennox Arthur ’Patrick O’Reilly v. 
Cyril Cuthbert Gitters, 54 Cal WN 124= 
AIR 1949 PC 313, State Medical Faculty 
of West Bengal v. Kshiti Bhusan Dutt, 
64 Cal WN 842= (AIR 1963 Cal 31), T. P. 
Daver v. Lodge Victoria, AIR 1963 SC 
1144, and Sri Gopal Jalan & Co. v. Sin- 


ghania Brothers, AIR 1965 Cal 531. Trans- 
late such law to the facts that emerge in 
the case in hand. That the CAB acted 
within its jurisdiction does not appear to 
be arguable even. Rule 20, captioned 
"Protest and Appeal’’, of the CAB League 
and Knock-out Rules, at pages 10 and 11, 
admits of a dichotomy. By clause (a) 
thereof is provided the lodging of a pro- 
test and the manner of lodging it to the 
"Toiunament Sub-Committee’’. By clause 
_(b) thereof is provided inter alia the lodg- 
ing of an appeal, and the manner of lodg- 
ing it too, from the decision of the 
"Tournament Sub-Committee’’, to the 
CAB Working Committee, Rule 21 of 
the Memorandum of Rules of the CAB 
provides for as much too: 

"No appeals shall lie against any Sub- 
committees except the Tournament Com- 
mittee relating to their decisions on pro- 
tests.” : page 24. 

Again, one of the functions of the 
Tournament Committee is "to hear and 
dispose of complaints and protests in con- 
nection with matches”: vide Rule 21 (v) 
(d) at page 27 ibid. And then comes 
Rule 39 (pp. 41 & 42 ibid.) specifically 
providing for an appeal to the Working 
Committee from the decision of the 
Tournament Committee and laying down 
that the appellate dedrion of such a body 
"shall be final and binding to (on ?) the 
parties concerned.” The conclusion muri, 
therfore, be that the CAB and its com- 
mittees acted within their jurisdiction. 

21. Now comes the second considera- 
tion rested on violation of, or adherence 
to, the principles of naturri justice. One 
has only to read the proceedings, as 
minuted, of the meeting of the Working 
Committee of the CAB on February 15, 
1968, in order to be convinced what 
pains the members took, individually and 
collectively, to thrash out all the divers 
considerations touching "Belgachia’s” ap- 
peal A domestic tribunal, not bound by 
the rules of evidence, and, indeed, igno- 
rant of such rules, is never to be equated 
with a Coiurt of law, wedded to just that: 
the law of evidence. Yet the min uted 
proceedings reveal a high standard, so 
much so, that the impression left on an 
unbiased mind, after a perusal thereof, is 
the impression of the Chairman acting 
admirably as a judge woffid, and the 
members participating in the delibera- 
tions, no less admirably, as counsel, well- 
posted with their briefs, would. Here is 
a resmne of such proceedings, under 
suitable headings, with such comments, 
as commend themselves to me: 

I. Appeal barred in limine? 

On the foot of Rule 21 of the CAB 
Memorandum and Rules and Rule 20 of 
the CAB League and Knock-out rules a 
preliminary point was raised about the 
admissibility of "Belgachia’s” appeal The 
Chairman heard the members, who had 
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ST»ken on the point, and ruled that the 
appeal vas admissible end should be con-* 
ddered by the WorkirS Committee. 

n. Further and better Inlonnation. 

CAB Secretary told the members, on a 
txjmt ol Information, that the Tourna- 
ment ^mmittee had tmanlmoudy dedd- 
ed to consider ^ the matches of January 
14, 1968. as drawn, finished as they could 
not ^ a^r start due to rains. So, the 
dispute match only, between "BdRa- 
chia" and Grorge Tdegraphs, was not 
reckoned as drawn. All the matches 
played that day were. It Is a point to be 
remembered. 

JTT. Replay of the disputed match, 
abandoned on January 14. 1968 

The burden of the appeal Is replay 
only not anything else, such as violation 
of this rule or that now sought to be 
made a capital of. See the original un- 
dated letter of appeal where the date of 
the matdi is wr ongly put as December 
14. 1967 Naturally, a point arose In the 
course of discussions In the meeting of 
the Working Commltt^ why not a re- 
play. if both *'Belgachia" and George 
Telegraphs were vdlling to have the 
match played again’ But that was not 
the only match played on that day. So. 
no discruninatloa could perhaps be 
made, and was made. In favour of these 
two teams, to the ejmluslon of othera. 
About George Telegraphs having expres- 
sed wfUiagness to play ever again, noth- 
liig is on record over the signature of 
George Telegraph's office-bearer "B^a- 
ebia's” written appeal attnbutes such 
willingness to them. And the particular 
member of the Working Committee, pre- 
sumably taking his cue from that, raised 
the pomt: *why not a replay, if both 
were willing to go in for It’’ The accent 
is on "if’ That apart, taking -the worst 
view of the matter against CAB. "Belga- 
chia” and George Telegraphs - wer e only 
thinking about themselves; but CAB's 
committees were thininnp , as indeed they 
bad to. a'Dout {db 


lY Replay and Rules. 

A replay was recommended by some 
and opposed by others, each quotmg 
rules on the stand taken. Four ^ews 
were put forward— 

First: Rule 2 of the Match Regulations 
fpage 12 ), by clause (a), sub-ciause (U). 

r vides for a s-hour play by each 

1 one-day match, dause (b), sub-clause 
ft) providing tor alteration of the time- 
limit of 3 hours, when one of the two 
competing sides turns up late. "Beto- 
chia" having been deprived of this minf- 
mal of 3 hours, "equity and fairness of 
sport" did call for a replay of the aban- 
doned match. 

Second, a call as this in the noma of 
eqmty and fair pUy was resisted on the 
ground that Rule 2, clause (a), aub-dause 
CD, bears: 


"Each dde should ordinarily bat for 

three hours and emphasis was 

laid on the word "ordinarily”. 

Third, the Tournament Committee bad 
no right to divide the points to ttie two 
dubs for such unfinished matches, the 
CAB League and Knock-out rules bdng 
silent about such a contingency. In sup- 
port of the stance taken. Law 22 of MCC 
Laws of Cri^et was referred to. __ 

Fourth. Came the reply that Law 22 
would indicate Just the opposite. Beli- 
ance was placed on Rule 1: Laws of 
the Game, of the Match Regulations at 
page 12 of the booklet: The CAB League 
& Knock-out BuJeo— 

"1. Except as provided In these rules, 
the official Laws of Cricket by MCC shall 
govern the competition.’’ 

The vdiole of Law 22 of the MCC Laws 
of Cricket was quoted: 

"The Result. 

22. — A match Is won by the ride 
which shall have scored a total of runs 
In excess of the scored by the opposing 
dde in Its two completed one 

day matches, unless thus plavM out 
shall be deeded by the first liuiiags. / 
match may also be determined by behu 
given up as lost by one of the rides or li 
the case governed by Law 17. A match 
cot deter min ed in any of these wa 3 rs 
shall count as a Draw " 

Law 27, in so far as Jt is material here 
bears 

"At the start of each inmfutg an d ol 
each day’s play and at the end of any 
Interval the Umpire at the BowlePs end 
shall call ’Play’, when the side refusinE 
to play shall lose the match." 

It was, therefore, contended that the im- 
pugned. abandoned mat^ should count 
as "drawn”, the CAB Lea^e and Knock- 
out Rules providing for no such contin- 
gency, and. what Is more, presenbing. by 
Rule 1 (quoted above), that MCC I^iws 
G,aw 22^ vroild tfcft "ssaitss. 

Indeed Law 22 fits the facts here so 
nicely. It was a one-day match. It 
could not be played out. It could not 
be decided either, by the first 
Indeed, the 'Game had to be stopped by 
the Umpire”, due to rains, as the plaint, 
by paragraph 9, avers. It was not deter- 
mined by having be^ rfven up as lost 
by one of the rides. It was not a case of 
any one of the two rides refusing to play 
after the call "Play” by the Umpire, 
Ergo, it Was not a match not determined 
In any of these ways, fihe Ineluctable 
conclusion could therefore only be that 
the Impugned, abandoned mat^ would 
count as a "Draw”. 

V. "Belgachfa's" representative beard. 
YThat is minuted records: 

"The representative of the Bdgachla 
United Club was then call^ at the meet- 
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£ns and was asked to give liis viewpoints 
in support of Ms appei” 

Who that representative is evidence dis- 
closes: Dr. Manab Munshi (paragraphs 11 
and 13 ante.). 

22. After these illuminating minutes, 
with no rebutting oral testimony on oath, 
in spite of the excellent opportunity for 
that given by Chatteriee, J., -it is very 
bold to contend that there- has been in- 
fraction of the principles of natural jus- 
tice. A fairer consideration of the pros 
and cons of the point at issue could not 
have been there. No wonder, the Work- 
ing Committee resolved unanimously: 

That the dedaon taken by the Tourna- 
ment Committee be unheld.” 

•'BelgacMa’s” appeal thus stood rejected- 

23. It is, however, said: 'EM the Tour- 
nament Committee gave us no hearing 
and came thereby on the edge of the 
principles of natural justice.’ "Belga- 
cMa’s" undated letter of appeal. Exhibit 
C, however, makes no point of it So, 
this procedural right if that appears to 
have been waived, as indeed it can be. 
In AIR 1963 SC 1144 (supra), a notice 
short of 14 days, as prescribed by the rules, 
was not complained of arid regarded as 
waived. That apart hearing or no hear- 
ing, Law 22 of the MCC, wMch rules the 
matter, is the answer and clinches the 
point A replay there could not be. 

24. Now. the third consideration, re- 
ferred to in paragraph 29 ante, remains 
Did the CAB act honestly? The procee- 
dings of the Working Committee's meet- 
ing on February 15. 1968. proclaim hones- 
ty- Dishonesty. wMch is but a synonym 
of mala fide, is sought to be spelt out in 
another way. CAB President Amarendra 
Nath Ghose is the president of Satya 
Sandhi Club, also in Group "E” of the 
Second Dvision League. A replay would 
have given "Belgachia” a chance of be- 
coming the Group champion of Group E 
’'in preference to the said Satya S an d h i 
Club” and the Second Division Champion 
too with ’’the honour of being promoted 
to the First Division”. The insinuation, 
therefore, is toat the Mdden hmd of 
Amarendra Nath Ghose is there in the 
rejection of "Belgachia's” appeal for a 
replay. This is, of course, denied in me 
affidavit in opposition as "absolutely ^m^- 
conceived, niaia fide, and mahcious”. To 
say the least, there must be fir^-rate 
evidence to enable the court to arrive at 
so serious a finding. But there is n(rt e 
Eoupcon of evidence even, "Belgachia . 
be it said at the risk of repetition, havmg 
called no witnesses in the_ trial Court It 
becomes, therefore, impossible for a court 
to find dishonesty, on the materials It 
ha«; had put before it 

25. There is another way of looking 
at the problem: does the decision come 
to by the CAB Working Committee nde 


rough-shod over the very Buies creating 
the CAB and its Working Committee 
both ? If it does, it is for the court to in- 
tervene and set aside such illegality. An 
approach as this rests on Lee v. Show- 
men’s Guild of Great Britain, (1952) 1 
All ER 1175, where a committee, the do- 
mestic tribimal there, misconstrued Rule 
15 (c) in finding that the plaintiff had 
been guilty of "unfair competition” with- 
in the meaning of that rule. That being 
so. it was held, the committee had acted 
ultra vires and its decision to expel- the 
pl a i n ti ff was void. This, then, is one 
class of case where the decisions of the 
domestic tribunals, based on a miscon- 
struction at law, are upset by the Courts, 
the other class being what has come to 
be known as club cases, where the opi- 
nion of a domestic tribunal on a matter 
wMch is primarily one of opinion, the 
Courts do not interfere with. 

26. It is therefore urged on behalf .of 
"Belgachia” that certain rules of the CAB 
League and Einock-out Rides have been 
broken: such as Rule 11 about the con- 
fidential report on Umpiring by the cap- 
tain of each team. Rule 12 providing for 
appointment of Umpires, the emphasis 
being on the plural number. Rule 13 on 
the fitness of the pitch, ground and light, 
to be decided by the umpires (plural 
number again): giving thereby ample ju- 
risdiction to the Court to undo what has 
been done by the CAB Working Commi- 
ttee But what was the appeal by "Bel- 
gachia” about? Replay, replay and re- 
play; not violation of this nde or that. 
So, here again, on the authority of the 
Supreme Court decision in T. P. Davor’s 
case AIR 1963 SC 1144 (supra), the pro- 
cedural rights flowing from these rides 
appear to have been waived, nothing to 
say of the fact that such deviation, if 
that, from the rules, and misconstruction 
thereof, are not one and the same thing. 

27. On merits, the letter dated Janu- 
ary 15. 1968, ExMbit A (not dated Janu- 
ary 18. 1968. as mistyped in Annexure A 
to Secretary Koley’s affidavit of March 
25, 1968. in the Court of appeal below), 
of Umpire Arun Sarkar tells. At 11-10 
a-m. or thereabouts on January 14, 1968, 
when the impugned match was on. the 
play had to be suspended for 20 minutes, 
on an appeal from the batting side ("Bel- 
gachia”) "against weather and light.” 
Play resumed, "it started raining heavi- 
ly” at or about 12.00 p. m. Both sides 
appealed. And the match had to be sus- 
pended again at 12.05 p.m. By then the 
ground had become "absolutely unfit and 
dangerous from the players’ point of 
view.” Even the captains agreed to abm- 
don the match for the day. The Umpire 
concludes: "The condition of the ground 
went beyond recovery; further resump- 
tion was not possible.” 
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28. Captain Pradip Kumar Bose ol 
"B^achia” and Leg-Umpire Mufeul 
Banerjee of the impugned match answer 
Umpire Arun Sarkir by an affidavit 
each, sworn to on April 20 1968 Based 
on the same pattern, all they say In ans- 
wer IS 'Umpire Anm Sarkar stopped 
the match at 12 05 hours without con- 
sultmg them, the captain of George Tele- 
graph Sports Club and the two batsmen 
at the crease, and left the grotmd never 
to come back* This is but a poor answer, 
not denying even the sorry state, to whidi 
the ground was reduced, so clearly and 
categorically stated by Umpire Anm 
Sarkar and not traversmg too his state- 
ment that both sides had appealed and 
that the captains of the two teams had 
agreed to abandon tbe match for the day 
If they had agreed so as looks patent 
enough. — for all the matches of that day 
were abandoned — why should they be 
consulted over again f And lack of con- 
sultation IS the only pomt which Captam 
Pradip Bose and X^-umpire Mukul 
Banerjee make in their affidavits Such 
affidavits secure marks for deirtenty but 
not for straightforwardness. On top of 
that the averment in the plaint is there 
to say it again "The said Game had to 
be stopped by the umpire due to rams'* 
So on merits too. 'Belgachla* appears 
to have nothing like a case to go to trial 
29 There Is another consideration 
yet Rule S of the Memorandum and 
Buies of CAB provides inter alia. 

"(a) The Association shall consist of 
cncket-playing clubs, associations or or- 
ganizations as may be affiliated thereto" 

' Belgachla” is one such club What Is 
Rule 39 like has been noticed, paragraph 
20 The appellate deosioa of the CAB 
Working Committee shall be hnal and 
bmding on the parties concerned. Now. 
turn to Rule 40 which bears. 
"Interpretation of Rules 
40 The Committee shall be the sole 
authority lor mterpretation ot these rules 
and of the bye-laws and regulations made 
thereunder and its decision taken under 
the rules or upon any question or inter- 
pretation or uxxm any matters affecting 
the Association and not provided for m 
these rules or bye-laws or regulations 
made thereunder shall be final and bmd- 
ing on the members.” 

30 Thus, it is plain to be seen that 
the source of CAB s powers is the con- 
tract on the foot of which "Belgachia" 
has become one of its members And by 
such contract "Belgachla is bound. Not 
that either Rule 39 or Rule 40 completdy 
ousts the jurisdiction of the Courts, as 
rightly contended on behalf of the peti- 
tioner It does not. The Courts juris- 
diction is always there but subject to 
limitations recorded in the foregmng 
lines. In facts and at law, "Belgachla 


’ Fabitra Kumar (Talukdar J) A.LE. 
has failed to bring Itsdl within any one 
of those limitations. First and last, the 
object of 60 many rules, only some of 
which I have been refeiWd to and gone 
by. Is to play crldiet To make a bee- 
line for tbe nearest Court, on grounds 
this litigation reveals, is not playing cn- 
dret All the facts and orcumstances 
weaved together compel me to hold that 
* Belgachla *. tiie petitioner in this rule, 
has no pruna faae case in support of the 
right claimed, and cannot, therefore, have 
the discretionary relief of a temporary 
Iniimction, wrongly granted by tbe Judge 
in the Court of fi^ instmce and rightly 
refused by the Judge in the Court of Ap- 
peal below 

3L In the result, the rule fails and do 
stand discharged with costs. Hearing fee 
— 30 gold mohurs. 

The records be sent down vnth the 
utmost expedition. 

BDB/D V C. Rule discharged. 
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Ganesh Chandra Seal, Petitioner t 
P abitra Kumar Dey, Opposite Party 

Criminal Revn. No 734 of 1968, D/- 8- 
8-1968 

(A) Pena) Code (1860), Ss. 420 and 379 

— Registered pajtoeishjp eaastmg be- 
tween complainant and accused — Xet 
oOences under Ss 420 or 379 not ruled 
out. 

An existing partnership between the 
complainant and the accused will not rule 
out the commission of offences under 
Ss 420 and 379 by the accused with res- 
pect to partnership proper^ It can- 
not therefore be 6«iid that in view of such 
partnership proceedings against the ac- 
cused for offences imder S 420 are un- 
warranted. Am 1951 69 (FB) FolL 

(Para 4) 

(B) Penal Code (1860), Ss. 420 and 379 

— Mens lea — Accused owner of *nxi — 
Accused also having requisite token, insu- 
rance certificate, blue book and E. T A. 
permit — Registered partnership for run- 

taxi existing between complainant 
and acensed — Ewdence not showing cn- 
mioal mind on the part of accused — 
Proceedings against acensed under S 420 
not mamtamable. 

Where an accused, owner of a taxi and 
also having the requidte token. Insurance 
certificate blue book and R.T A. per- 
mit, IS charged with offence under S 420 
Penal Code but a registered partaership 
emsts between the complainant and tbe 
accused for running the taxi and the evi- 
dence does not show a criminal ttdnd on 
the part of tbe accused, the proceedings 
IL/KL/D858/68 
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agaShsB the accused are not mainta^ble 
^ ^ . (Para 4) 

A motor veihicle is not just an or^ary 
"chattd-personal” and rights and obliga- 
tions attached thereto are for being ob- 
eerved not in their breach. A (^ute 
between the parties based on a registered 
partnership can better be detennmed m 
a civil court. A c rim i n al proceeding con- 
notes and predicates dishonesty on the 
part of the accused. In view of the 
lationship between the parties and on the 
evidence there being no crmunal mind on 
the part of the accused, the proceedings 
against him are not maintamable.^^^ 

Cases Keferred; Chronologic^ Paras 
(1951) AIR 1951 Cal 69 _{V 38) 55 
Cal WN 541=52 Cn U /23 
(FB), Bhuban Mohan v. Surendra 

Mohan 

Sanat Kumar Mukherjee and Jahar Ld 
Roy, for Petitioner; Surathi Mohm Sm- 
yal and Biman Kanti Basu, for Opposit 

^^ORDER; — This Rule is for settmg 
aade a charge dated 2-5-68 fr^ed under 
Section 420 of the Indian Pen^ 
for Quashing the proceedings based ther^ 

m e m ol P^; 
ing in the Court of Sim J. C. Ghosh, Ma 
gistrate, 1st Class, Ahpore. 

2. The facts leading ra to this Ride 
' are short and simple, ^he a^med-^- 
finnor i<! the owner of a taxi-cab Dealing 
nSef •^B.T. 2286 having the requisite 
SSce-certificate, the tax-tok^ ^d 
the blue-book m to name. He too ^ 
flip necessary R. T. A permit m ms 
£vom A registered partnership was 
SS into b^en the Petitio^ as 
^0 the complainant 
90-1-62 for the purpose of run^g me 
Sd aad to carry on business m tran^rt 
There was diSerence between the Parhas 
r\TrAT the terms and conditions and the 
pXmnlSnan^rase is that the petitions 
S o^*e^ on 20-5-66 from .the 
driver of the opposite party md is smee 
then in possession thereof. 

nf^rdwant papers, made over ^e 
^ody S Se tari to the preset pefr- 
^ on fifi ca.se of the peti** 

J i*?that' he had bona fide taken over 

' «?p° frfm the ^mplainant-opposite 

pa^ bemuse of A^breac^^toto^ 

S "i'" ptihon 

MeS^n 4riSMC5i^and^^^^ 

lllgfM.llSr.f Mpore WPP Pleased 


to direct the Tollygunge Police to enquire 
and report. The report ended in favour 
of the accused-petitioner and the com- 
plainant filed a naraji thereto and upon a 
judicial enquiry which followed, the ac- 
cused-petitioner was ultimately summon- 
ed under Section 379. I. P. C. The case 
was thereafter transferred to the file of 
Shri J. C. Ghosh, Magistrate, 1st Class, 
Alipore, for disposal In course, of the 
trial six witnesses were examined on 
behalf of the prosecution including the 
complainant-opposite party (P. W. 1), his 
driver (P. W. 6), the Manager of the New 
India Baiting Company (Private) Limited 
(P. W. 5), a salesman witnessing the part- 
nership deed (P. W. 2) and two formal 
witnesses belonging to the police. The 
trying Magistrate ultimately by his order 
dated 2-5-68 framed a charge against 
the accused-petitioner under Section 420, 

I. P. C. It is this charge and the pro- 
ceeding based thereupon that have been 
impugned and form the suhject-matter 
of the present Rule 
3. Mr. Sanat Kumar Mukherjee, 
Advocate (with Mr. Jahar Lai Roy, Advo- 
cate) appearing on behalf of the accused- 
petitioner has made a two-fold submis- 
sion. Mr. Mukherjee has contended in 
the first place that in view of the regis- 
tered partnership between the parties 
and the nature of the allegations made 
relating to the terms and conditions 
thereof, the dispute is essentially of a 
civil nature and the present proceedings 
are unwarranted and untenable. The 
next contention of Mr. Mukherjee is that 
the petitioner is the registered owner ol 
a motor-vehicle possessing the requisite 
token, blue-book and insurance-certifi- 
cate as too the R. T. A. pe^t and there 
is no dishonest taking on his part or any 
mens rea at the inception to bring the 
case either within the ambit of the 
offence charged, viz., under Section 420, 
L P. C. or under Section 379, I. P. C. or 
under any other penal provision of the 
Code, 

4. I have heard the arguments ad- 
vanced by the learned Advocates appem- 
ing on behalf of both the parties and I 
have too been taken through the evi- 
dence on record. So far as the first con- 
tention of Mr. Mukherjee is concerned as 
to the non-maintainability of the pre- 
sent proceedings on the ground of an 
existing registered partnership between 
the parties is, upon ultimate anmysis, 
untenable. In the first place, an existing, 
partnership betv^een the paities woto 
not rule out offences under Section 420 
or 379, L P. C. Moreover, as has l^en 
observed by their Lordships of the Full 
Bench in the case of Bhuban Mohan v. 
Surendra Mohan, 55 Cal WN 541 (AIR 
1951 Cal 69) (FB) a Partaer ^ot ^ 
charged under Section 406, L P. ^ 
respect of partnership property jomtly 
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belonging to Hrft and the comp l a in a n t ex- 
cepting in cases where by special agree- 
ment fiduciary obligations have been cast. 
In view of the said observation and In 
view of the allegations that have been 
marto m the present case on bdialf of the 
complainant, I do not agree with Mr. 
Mukherjee and his contention In this be- 
half accordingly fails. I find, howeverj 
that there is considerable force behind 
the next argument put forward by Mr. 
Mukherjee with regard to the absence of 
any criminality in the present case In 
view of the facts and circumstances on 
the record. It cannot be overlooked that 
the accused-petitioner, upon ultimate 
analysis, is the owner of the taxi cab, 
bearing number W B T. 2286 having the 
requisite insurance-certificate, the 

blue-b^k as the B. T. A. permit A 
motor-vehicle is not just an ordinary 
chattel-personal" and rights and obli- 
gations are attached thereto which are 
meant for being observed not In their 
breacL If some money has been advanc- 
ed by the accused-petitioner on the basis 
of a registered agreement, that has been 
entered into between the parties, the re- 
hef that ultimately lies with bun is else- 
where. A proceeding m a Criminal 
Court connotes and predicates dishonesty 
on the part of the accused-pebboner and 
I find in the circumstances of the 
present case the same Is non est A dis- 
pute between the parties based on a re- 
gi^ered partnership agreement may bet- 
ter be determined In the Civil Court. In 
this connection a reference may be made 
to the evidence of F. W 1, the com- 
plainant htTTwlf- In his examlnatlon-ln- 
chief he has dearly stated that he enter- 
ed mto a partnership deed with the ac- 
cused m respect of the cab in question 
and the same was registered. The deed 
has been proved as Bzhibit 1 Later on 
m tenns of the agreement the cab was 
being run and that on 20-5-66 his driver 
came bac± and reported to Mm that an 
unknown person had taken away the 
AT^rT jSimr iroL A dircy wasf ibuiwf amf 
the present proceedings followed. P. W 
2, Dipb Cbatterjee also refers to the 
partnership-deed between the parties In 
respect of the taxi-cab in quesbon. F W 
5 who is the Manager of the Kew India 
Bailing Co (Private) Ltd. is a materia) 
witness. He admitted that his company 
let out on a hire-purdiase agreement to 
the accused-pebboner. Ganesh Qiandra 
Seal, an Ambassador car wM^ was con- 
verted mto a taxi, viz, W B T. 2286. 
The complainant-opposite party was the 
guarantor in the said hi^purchase 
agreement The receipts for the monthly 
payments have been filed In this anti 
it is the case of the complalnant-oppo- 
rite party that although the receipts bear 
the name of the accused-petitioner be- 
cause he is the registered owner of the 


taxi-cab. the money was In fact paid br 
Mm. ihe evidence of P. W. 5, Jagdlsn 
Harayan Todi, also supports t^t vriien 
he states that excepting the loan instal- 
ment which was for Bs. 52660 P. the 
other instalments were paid by F. De, 
The last witness Is P. W. B. the dri^. 
The evidence 0ven by him Is rather 
curious. He Is said to have left the car 
to change a ten-rupee note and when be 
came back he found another person alsob 
apart from the original passenger, to be 
seated In the taxi and the saul gentleman 
claimed the taxi to be his own. He fu> 
ther states that he went to the Sham- 
bazar Police Station to lodge a diary and 
informed the eomplainant-opposlte party 
of the inadent His evidence further b 
that he only drove the taxi for about 
two months. Having traversed the evi- 
dence as referred to above, it is difficult 
for me to hold that there was any blame* 
worthy mind on the part of the accused- 
pebtloner at the Inception and the dis- 
pute that undoubte^y appears to exist 
between the parties is one which can bet- 
ter be determined by the Civil Court. As 
I have already observed, a motor-vehicle 
IS not Just another "diattel-personal" and 
the owner thereof has got some rights 
as well as habilities. In view of the 
relationship between the parties and In 
view of the nature of the ^deace on 
cord. I hold that there Is considerable 
force behind the argument advanced \ts 
Mr Mukherjee in mmji and the 
same accordingly succeeds. 

5. In the result I make the Buie ah- 
solute* set aside the charge as framed 
bv Shri J, C. Ghosh. Magistrate 
Class. Alipore. on 2-5-68 under SecbcO 
420 L P a In case No C.870 of 1966) 
and I quash the proceeding based there- 
upoa 

JRM/D.V.C, Petition allowed. 


R N ‘DUTT AND T P MUKHERH, JJ- 
Narayan Chandra Ghosh. Petitioner v 
The State of West Bengal otheA 

Bespondents. 

Cnminal MIsc. Case No. 186 of 1157, 
D/- 26-7-1968. 

Pabhe Safety — Preventive DetenticO 
Act (1950). Ss. 11-A, 13 and 14 — Deten- 
tion order expires on expiry of 12 months 
from date of detention — lotezun hail 
fay Court or release on parole by Go^ 
emment cannot operate as suspension 01 
detention orden AIE 1936 AH 107. D»at- 
mg. (Para 4) 

Cases Beferred: Chronolotfieal Paras 
(1936) AIR 1938 AU 107 (V 23)= 

36 Crl LJ 155, Emperor v. Masuria 4 
R./LL/E15/63 * 
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Mrs. Mukti Maitra, for Petitioner, S. 
N, Banerjee and Anil Kumar Seo, lor 
R^ondents. 

R. N. DXJTT, J.;— This is an applica- 
tion under Section 491 of to Code of 
Criminal Procedure for a Writ m to 
nature of Habeas Corpi^ 
tention ^thout tn^ of B^d^^th Ghosh 
imder sub-section (2) of Section 3 of the 
Preventive Retention A-ct. 

? The detenu, Baidyanath Ghosh 
tak^ toto Sly OD My 7. 1967 on tte 
basis of a detention order made by the 

District Ma^te, Birbhtm ^ 

day under Section 3 (2) of tne rreven 
live Detention Act, 1950. 

3. This appHcation ““'^er Secton 491 
nf thp Code was made on July 2o, iso/, 
wh£ to Rule issued Subseouent- 
Iv on an application on behalf of 
fe^u.Tn September 28,. 1967. to dete^ 
nu was rdeased on interim 

to hearing of the Rule Ihe Rto could 

be taken up for hearing only today. 

4. Mrs. Maitra, on behalf of to peti- 
tioner submits that the 

nt detention, viz., one year has since 

Ic'd: its force and has expired by efflim 
Siime. Mr. Sen on the other hmd su^ 

' Tr>it<; that the period during wluA 
detenu has been on bati shoiid be d^ 
ductS in calculating the penod of one 
veS from the date of detention md so 
ae order of detention cannot 
to h^w either lost its force or expired by 
^ time. The decision on 
rests on to mterpretation of me rel^ 
^St sections of the Preventive Detention 
^Sections llA, 13 and H- Dnd« 
Se^on HA the maximuin period for 
which any person may be detailed 
out trial in pursuance of ^y 
orderriiaU be 12 months frorn the date 

been detained with effect from July /, 
1967 So the period of one ye^ has ct- 
S on July 6. 1968. 
temretation, therefore, it must be s^a 
the detention order has 
and the maximum penc^ of detrauon 
W Spired. But Mr. Sen ai^es that 
to detention order should be t^m 
have remained suspended fiorj me 
^od during wWdi the 
rtn bail imder orders of this 
relies on the principle incorporated ^ 
Action 426 of the Code tot when a c^ 
victed person makes an 
Sensed on bail the sentence of imprison- 
ment remains suspended during to P^ 
S of bJf^Mr. Sen also refem to to 
deoMon in Emperor v. Masiina^ 

1936 All 107 where it has said 
feven apart from the provisions of Se^ 
I Ion 426 of.the^Code, when a 
[fenced to impnmnmrat °e 

^executing a bond under Section 123 of 


to Code is granted bail on appeal, the 
sentence of imprisonment remains sus- 
pended during the period he remains on 
b ail Section 426 of the Code provides 
that when a person sentenced to impri- 
sonment files an appeal, the Appellate 
Court may order that the execution of 
the sentence be suspended. Here the 
Appellate Court itself suspends to ex^ 
cution of the sentence. The same princi- 
ple applies in the case of sentence of 
imprisonment on failure to execute bonds 
under Section 123 of the Code. These are 
cases of sentence of imprisonment But 
the detention under the Preventive De- 
tention Act is not imprisonment but pre- 
ventive detention and the maximum pe- 
riod of such detention cannot exceed 12 
TnnntbR from the date of detention. Once 
the detention order is made effective by 
fairinp r the detenu into custody, the pe- 
riod of 12 months starts to run out from 
the date of detention. The Court has 
power to grant him interim baiL But, that 
does not operate as suspension of the 
detention order because, under to Pre- 
ventive Detention Act itself, the deten- 
tion order has to exmre on the expiry of 
12 months from the date of detention. 
This will be clear from Section 13 (2) ofj 
the Act which is as follows: — 

"13 (2). The revocation or expiiy of a 
detention order shall not bar the making 
of a fresh detention order iinder Section 
3 against the same person in any c^e 
where fresh facts have arisen after to 
date of revocation or expiry on wMch to 
Central Government or a State Govern- 
ment or an officer, as the case may be, 
is satisfied that such an order should be 
made.” 

The Legislature, therefore, contemplated 
'expiry of the detention orderi and Sec- 
tion HA makes it dear when the detra- 
tion order expires, that is, on the expiry 
of 12 months from the date of detentira. 
If the 'detention order’ expires after the 
lapse of 12 months from the date of 
detention, then, though the detoiu hM 
been on baO under orders of Court, to 
'detention orderi cannot remain alive after 
the lapse of 12 months from the date of 
detention. Section 14 also makes it dear. 
Under Section 14. the Government has a 
right to release the detenu on parole. 
But the law does not provide that when 
the Government releases the detenu on 
parole, the detention order will su^ve 
even after the expiry of 12 months f^m 
the date of detention or. In other woi^ 
Section 14 makes it dear that, even ti a 
detenu is released on parole by the Gov- 
ernment, the detention order will exmre 
with the exjfiry of 12 months from the 
date of detention. The prmdple 

should apply when instea^d of the detenu 
being released by the m 

parole the detenu is rdea^ 
of to Court because of the basic fact 
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that the 'detention order* expires on the 
expiry of 12 TT>'i"ths from the date ol 
detention. We are, therefore, unable to 
accept the contention of Mr Sen and we 
hold that, since 12 months have expired 
from the date when the detenu was taken 
mto custody, the 'detention order* mtist 
be said to have lost its force, in other 
words must be said to have expired. 


5 The present Rule has, therefore^ 
become mfractuous and stands di s c h a r ge 
ed. The detenu is discharged from his 
bail bond. 

6 This order will govern C nm i r ^ 

Miscellaneous Cases Nos. 190 191. 265, 
317, 333, 341, 343, 344, 351, 355 356, 417, 
428 448, 450 and 498 of 1967 as the same 
prmaple of law Is involved because in 
all these cases 12 months have expir^ 
from the respective dates on which the 
respective detenus were taken Into cus* 
tody 

7 T P MUKHERJI, J •— 1 agree. 


BSK/DVC Order accordmRiy, 
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B N BANERJEE AND K. L, BOY. JJ 
Commissioner of Income-tax, Applicant 
V M/s. Central India Industries, Morar, 
Bespradent 

Income-tax Bel. No 155 of 1963, D/» 
15-11-1967 

Income-tax Act (1922) S 2 (6A) — Divi- 
dend paid m form of shares of a limited 
company •'« Valoation of shares cannot 
be made by adoptinc market rate, and 
the quantum of dividend cannot bo de- 
tennmed at a rate lusher than rate at 
which dividend was declared, especially 
when ^exe is no attempt to defraud re- 
venue. (Paras 7, 8, 9) 

Cases Referred Chronological Faraa 
(1961) AIR 1961 SC 1033 (V 48)= 
1961-41 ITB 275, KantQal hlatiilal 
V of Income-tax. Bombay 4, $ 

B L. Pal with D K. Sen, for At>- 
pheant" Dr Debi Pal, for Respondent 
BANERJEE, Ju — This reference, under 
Section 66 (1) of the Income-tax Act. h^ 
been made m circumstances hereinafter 
related, 

2. During the accounting year ended 
on March 31 1959 (the assessment year 
being 1959-60) the assessee held 4.58 071 
shares m a company known as Pilam In- 
vestment Corporation Ltd. and became 
entitled to receive as dividend Rs. 
1 83,228 40 P at the rate of 40 P per 
share, namely the dedared rate o£ divi- 
dend. This dividend was paid to tte 
assessee in the form of. 


(a) 13 037 shares of Gwalior 
Rayon and Silk Manu- 
facturing Co Ltd., @ 

Rs. 10/- per share Rs. 1,30 870A 

(b) 416 shares of Hind 
Cycles Ltd. ® Rs 125 

per share Rs. 52,000/- 

(c) In ca^ Rs 358/40 

Rs. 1,83 228/40 
The Income-tax Officer valued the shares 
of Gwahor Rayon and Silk M^ufactur- 
ing Co Ltd. and Hind Qsrcles Ltd., at the 
market rate, namely, at Rs. 14.60 p per 
share for Gwahor Rayon and Silk Manu- 
facturing Co Ltd. and at Rs 123 50, pa 
share, for Hind Cydes Ltd. and came to 
the condusion that the total shares, re- 
ceived by the assessee in the aforesaid 
two companies, were equivalent in terms 
of money to Rs, 2,44 526/- Smee the as- 
sessee had shown the value of the shares 
at Rs. 1,82 870/- only be added back the 
difference between Rs. 2,44 526/- and Rs. 
1.82 870/- namely. Rs. 61 656/- to the as- 
sessee's income as divid^^ 

3 On appeal by the assessee. the Ap- 
pellate Assistant Commissioner disxmssed 
the appeal with the observation that the 
money's worth of the shares received by 
the assessee represented the assessee s 
income and came under the defimtion of 
dividend as in Section 2 (6A) of the 
I ndian Income-tax Act 
4. On the further appeal to the Ap- 
pellate Tribunal, the assessee succeed^ 
The Tribunal observed. 

"A dividend, in its ordinary meaning, 
is a distribution of the share of profits or 
incomes of a company given to its share- 
holders. The definition thereto as laid 
down under Section 2 (6A) of the Act 
however, gives an extended meaning to 
that expre s sion inasmuch as it includes 
in its connotation such other receipts also 
as are set out in the d pfinihn n. One such 
Is laid down under sub-clause (a) of the 
said Section 2 (6A), which reads as fol- 
lowT— 

"Any distribution by a company of 
accumulated profits whether capitalised 
or not if such distribution entails the 
release by the company to its share-hol- 
deta of all or any part ol the assets of 
the company" 

In order, therefore, to bring any dis- 
tribution withm the category of dividend 
it must be proved as a fact that what 
was distributed by a company was its ac- 
cumulated profits. In the instant case, no 
such thing has been done. On the cont- 
rary although the department is trying 
to value the share scrips, according to 
the market value when they have readied 
the hands of the assessee, in the hands 
of the distributing company, however^ 
the said share scrips have bera accepted 
to be ol the value put upon them by the 
distributing company. The department. 
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obviouriy, cannot adopt two stodings of 
value in respect of the same item. 

The departmental Representative ^so 
placed reliance upon the de^on of th^ 

Lirdships of the Supreme Coi^ m ^ 
case of Kantilal Manilal, ^961) I™ 

§|=°AIR 1961 SC 1938 ). The rjev^t 
observation, upon whi^ great steess has 
bel^^d by the Departmental Represen- 
tative, reads as follows: . , ^ „ 

"If instead of seUing 
market and then distnbutmg the pro- 
^Ids the ttiPIs directly transferred &e 
rigS’ Se benefit in hands of the 
•shareholders was still dividend. 

In that case the right to 
bv the assessee was equated to the 
. 4 -? nrt nf divid6iicis iii3.sinucli &s tlis 

sctualls 

ferred them for much higher y^e thm 

trJe SS'to AfactuS 

Here the assessee-^mpany 

■'* aam profi^ out ot on^a 

^ We. therefore, bold that the vame 

LS! SSrVS?«.1 0 1 

ftrther valuaHOT ordered 

assessment. rr,.iv,ti 

t? Aperieved by the order of J:"®", 

nab the Revenue ^k^ for and ob^^_ 


[Prs. 4-5] Cal. 237 

Ltd., which held 5,000 shares in the Bank 
and which became entitled to 1,666 new 
shares, purchased 66 shares in ^e Bank 
and pursuant to a resolution of its board 
of directors, distributed the right to pur- 
chase the remaining 1,600 shares among 
its shareholders in the proportion of two 
shares of the Bank for each share held 
by them in the klills. The appellants who 
held 570 shares in the Mills and became 
entitled to purchase 1,140 new shares of 
the Bank, agreed to the afiotment of 
those shares and ultimately transferred 
them to a private company. The assess- 
ment of the appellants was reopened imdm 
S 34(1) (a) of the Indian Income-tax Act, 
on the footing that release by the Mfils 
of shares of the Bank of India amouiri- 
ed to a distribution of dividend and the 
value of the right released in favour of 
the shareholders was taxable. The re- 
assessment made on the above footmg 
•was unsuccessfully disputed by the 
3SSGSS6G sud "tliG matter W3.S ultimfitGiy 
taken before the Supreme Court. In 
delivering the judgment of the Supr^e 
Court, Shah. J.. upheld the st^d tak^ 
by the Revenue, namely, what the appm- 
lant got was dividend liable to tax, witn 
the following observation: — 

"It was open to the mills to seU fte 
right to the shares of the Bank of India 
in the market, and to distribute tiie pro- 
ceeds among the shareholders, faucn a 
distribution would undoubtedly have been 
distribution of dividend. If instead ot 
selling the right in the market and thra 
distributing the proceeds, the 
directly transferred the ngl^ tiie bene- 
fit in the hands of the shareholders was 
still dividend." 

The Supreme Court further observed:-;- 
"Dividend need not be distributed in 
money: it may be distributed by dehye^ 
of property or right bavmg 
value. The resolution, it is ^e, did not 
purport to distribute the ^iRbt ^ong^ 
tiie shareholders as dividend. It did riot 


t^l^v^V^asked for and ob^ed of a^elolution for 

t^eSence to this Court on the follow- diyidend;^R took^thejonn 

“"m^er, ^e'^'SbiSS 

cumstances of of Bs. 61.656 

-fa dividend 

income of the assessee. 

5 eontendins th”e 

the Oheaf '!Jtte decision of the 
Eevonue Knntilal Msnilal V. 

roSoS^ t =rig 

6 indtr svsa 

S Ssed a lesoluHon for inctens- 

• IX— r.latOT'CJ 
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of distribution of a right which had a 
monetary value. But by the fom of the 

resolution sanctioning the distribution, 
the true character of the resolution co^d 
not be altered. We me, tterefor^ of the 
view that the High Court was nght m 
holding that the distributi^ of the right 
tn Sv for and obtain two shares of 
SeT^ of todia (at 
value) for each share held by the share- 
holders of the n^s amounted to distri- 
bution of di-ridend.” 

In this case, the amount received by the 
assessee is admittedly ^vidend There ^ 
also no dispute that diyidend^^y 
paid in cash or m_ kmd. ^us, 
Supreme Court deaaon foes not m 
further than what is admitted in this 

case. 


tiZ CaL iPrs. 6-131 T. M. & Co r. 1 
fi. The Question for our consideration 
U when dividend Is paid in the form of 
property, as m this case in the form of 
chares of a lifted company, can. sudSi 
property be valued at the market rate 
and the quantum of dividend determined 
at a rate higher than the rate at which 
the divideni was declared. In other 
words, can it be said what Was received 
by the assessee was not dividend at the 
declared rate but something more? 

7. Now, the material portion of Sec- 
tion 2 {6A) of the Indian Income-tax Act, 
defining dividend, reads: 

‘Thvidend includes: 

(a) any distribution by a company of 
accumulated profits, whether capitalised 
or not, if sudh distribution entails the 
rdease by the company to Its share-hol- 
ders of all or any part of the assets of 
the company” 

In order therefore, to bring any distri- 
bution within the category of dividend. It 
must appear what was dlstnbuted by the 
company was Its accumulated profit. It 
does not appear that In the hands of 
Pilani Investment Corporation Ltd,, the 
accumulated profit. In the shape of shares 
of Gw^qt ^yon and Silk Manufactur- 
ing Co., Ltd. and Hind Cycles Ltd., was 
taken by the Income-tax Authontles at 
a figure higher than figure put upon them 
by fte Corooraboa. On the contrary, the 
Tribunal found, the share scnos in (he 
bands of the Corporabon were accepted 
to be of the value put upon them by the 
CorporabotL If the accumulation be of 
a particular value, it cannot assume a 
different value on distribuboo. 

i Then again, the assessee was enti- 
tled to dividend at the rate declared by 
Pilani Investment Corporabon Ltd, It 
could cot aspire for more and had no 
nght to anytidng more. It may be that 
what it got was more favourable than 
cash payment But that Is fortuitous. 

9 . Let us examine It from another 
point of view If the shares, received by 
the assessee. as dividend in kind, happen- 
ed to be of lesser market value than what 
was put on them by the dividend dedar- 
Ing company and if the assessee received 
the same In full satisfaction of the divi- 
dend declared, could it take the stand 
that it received l^ than the ^vidend 
declared’ The answer must be in the 
negative because it Is always open to 
everybody to receive a smaller payment 
In sabslaction of larger debt. If t^ be 
the legal position It does not stand to 
reason why by receiving dividend In 
kind, at the price put thereon by the dis- 
tributing company, an assessee should 
stand the risk of having receiv^ more; 
because the price put by the distributing 
company was found to be lower thflT> the 
market rate. If there be collurion or at- 
Itempt ta defraud the revenue in such a 
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matter be Involved, then different consi- 
deration may apply. But where, as in 
this case the accumulated profits. In tl^ 
hands of the distributing company, name- 
ly, the value of shares, have bea eva- 
luated at the same figure by the Income- 
tax Authoribes, as done by the dlstnbut- 
Ina company while declaring diritod, 
there is no justification for valuing Ihe 
distribution at a different figure. 

10. Further, the assessee ^ entitled to 
a certificate of deduction of income-tax 
on the dividend declai^ If ^e amount 
of dividend declared be subsequently 
taken to be more than what was declar- 
ed. that ''more remains uncovered by the 
certificate and the assessee doubly loses, 
namely, his Income is enhanc^ and he 
does not get the coverage of Qie certi- 
ficate. 

XL For an these reasons, we are of 
the opinion, that in the facts and dr- 
cumstances of the instant case, the ques- 
tion should be answered la the affirma- 
tive. 

12. The asessee is entitled to costs. 

13. K. L. EOF, jr.:— I agree: 

TtSKJD V.C. Reference answered. 
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Turner Morrison & Co., Ltd. Plaintiff 
y Hungeriord lavesbneni Trust Ltd, De- 
fendant 

Suit No 2005 of 1965. D/- 24-7-1068. 
(A) Cml P. C. (1908), O. L R. 10 (2) — 
Addition of parties — Principles of ^ 
Suit for recovery of money between two 
subsidiary companies — Holding com- 
pany cannot mfervene or choose to join 
either of subsidianes. 

Court’s power to add parties under 
O 1, R. 10 (2) IS guided by the well set- 
tled pnnaple that the only reason which 
makes it necessary to add the name of a 
party to an action Is so that the party 
ttav be bound by the result of the trial 
and the question to be settled must be 
a question which cannot be ^ectuaH? 
and completely settled unless that party 
Is so joined. (Para 31) 

In a suit filed by a suhridlary compas? 
against another subsidiary company for 
recovery of money, the bolding companff 
whldi conriols both the plaintiff and the 
defendant as its subridiaries, cannot 
choose to Join one of the subslalaries ss 
against the other. Neither can It join aa 
an Independent defendant pnd can Inter- 
vene in the fi^t between its own subsi- 
dises. (Paras 16, 27] 

(6) Companies Act (1956), Ss. 4 and 34 
Holding company and its gn bsidiaric* 
KL/LL/F335/68 
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— Status o£ — Each is separate legal 
entity subject to provisions of Company 

^^ailding company and subddiar^_ axe 
incorporated companies and each is a 
separate legal entity. Each has a 
rate corporate veil Because a Compaq 
is a holding company, that does 
that holding comply ^d 
companies -within it. ^ c^tute one 
company. Except to the extent that tee 
statute indicates tee natxire of holdmg 
Snpany and tee ^bsidiary 
corporate veil still remains. If they tea 
Sot remain teen there would be no point 
hi calling teem subsidiary g°c 

another holding comply. 

1811 & (1967) 71 Cal WN 854. 

(C) Contract Act (1872), S. 62 — Par^ 
to contract transferring 
tSir H person — Consent of other party to 

^^cStract c«>not 

his lilbility thereunder 

sent of tee other party and sute haom 

ties can only be transferred by a tri- 

SSaSlsreient which to 

^ount to novation. AIK 1962 SC 181U. 

Foil ^ 

(D) Companies Act 

425 (21 read with Ss. xo , 

S 515 i. Eemoval and replacement of 
liaSLtors^ Directors — Mode of. 
^l^StoiTand Directors can only be 

r^rf ?r reX=^ .I" K S.d"n?t ^ 

down by tee Compames Act and not ny 
Diivate agreement between __ 

parties. 

Cases Eeferred: Chronologi^ Paras 
(1967) 71 Cal WN 854— (1967) 2 Com 
‘^iS 106. In re Rivers Steam Navi- 

897=0963 2 

“ (Si U 158, 

eation Worker’s Union v. Rivers 
Steam Navigation Co., 

(1963) AIR 1963 SC 1811 C^^Oj 
* (1963) 2 SCJ 605. State Trad^ 
Coition Ltd. V. Commercial 

(W6^ Am“962 SC 1810 (V 49)= 
a963) 3 SCR 183. Khardah 
Ltd V. Raymon & Co., (India) 

(i§8)''^£R^t958 SC 886 (V 45)= 

^ ‘ 1959 SCR nil. Razia Begum v. 

^ Sahebzadi WLR 

a958) 1958 PD 174-1958-2 

PiUai V. Adilaksbml Ammal 
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(1952) 1952-1 nil liiiv Kii. ic/uu IU.W 
582, United States of America v. 

DoUfus Co. 

(1950) 1950-2 All ER 605. DoUfus 
Co. V. Bank of England 28, 

(1931) AIR 1931 Mad 357 (V 18)= 

60 Mad U 229, Ramaswami Chet- 
tiar V. P. M. A. VeUayappa Chettiar 
a923) AIR 1923 Mad 521 (V 10)= 

44 Mad U 322, Rajaratnam Iyer 
V. Katsyasimdaram Iyer 
M. N. Banerjee and Sen, for Plaintifij 
Mukherjee, for Defendant. 

ORDER: — This is an application on 
behalf of Brahmaputra Tea Co. Ltd. to 
be added as a party defendant in this smt 
and for stay of tee suit until tee disposal 
of this application. The application is 
dated 17-7-68. The grounds of this ap- 
pUcation are tee petition of Brahmaputra 
Tea Co. Ltd., tee applicant, verified by an 
affidavit of Bejoy Kumar Mundra, a Direc- 
tor of tee applicant Company affirmed on 
17-7-68 and also tee plaint and proceed- 
ings in tee present suit 

2. The substance of this application 
is tee submission teat tee* petitioner 
Brahmaputra Tea Co. Ltd. is a necessary 
party to tee suit In order to show teat 
it is a necessary party to tee suit the ap- 
plicant relies on mainly two agreements, 
one dated 16-1-68 and tee other dated 
27-1-68. 

3. The first agreement of 16-1-68 fs 

between Nirmaljit Singh Boon and Sukh- 
dev Vanna. By this agreement Mr. B[oon 
agrees to seU and Mr. Varma agrees to 
buy Mr. Boon’s entire interest in the 
companies mentioned in tee agreement 
for tee sum of £ 225,000 payable on (a) 
15-2-68, (b) 31-12-68, (c) 31-12-69 and 

(d) 31-12-70, tee first of such payment 
being £ 75,000 and tee rest of tee instal- 
ments at tee rate of £ 50.000. There is 
no list of compames as such bv name de- 
scribed to show Mr. Boon’s entire inte- 
rest in such companies which was bemg 
sold by Mr. Boon. It is however stated 
in tee recital of this agreement teat Mr. 
Boon and Mr. Vanna have been and axe 
associated in tee ownershio of RomaniPO 
Boldings S.A.B., a company mcortorat^ 
in Luxembourg. This Eomamgo has sub- 
sidiary .companies “coniorated in ^g- 
land. Singapore and India. It is further 
stated in tee recital of this agreeing 
that tee most important compames wffite 
are subsidiaries of Eomamgo are The 
Turner Morrison and Grahams Group ol 
Companies Ltd.. ' Bungerford Investamt 
Trust Ltd. (in voluntary hquidabon) ^d 
Turner Morrison & Co. Ltd. ^mer Mor- 
rison & Co. Ltd., is the pla^tffi m ^ 
suit in this Court and Bungeiiord Invest- 
Srat Trust Ltd. Cm volunt^ UquWation) 
S^e defendant in teis suit 

inter alia to be one 

tors of tee defendant Bungerford Invest- 


28 
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ment Trust Ltd. (In voluntary liquida- 
tion) 

4, It IS provided in this agreement of 
16-1-68 that time is the essence of the 
agreement and if any sing le payment, as 
specified, to be made by Mr Varma, is 
not made on the due date the agreement 
than forthwith be made null and void by 
virtue of the default and any paymen^ 

Steady made by Mr Vaima shall be 
forfeited and Mr Varma shall be deemed 
to have relinquished irrevocably to Mr 
Hoon every part of his mterest m Roma- 
nigo 

5 The second agreement dated 27-1- 
68 was one between Suhhdev Varma and 
Brahmaputra Tea Co Ltd., the present 
applicant Here also it is acknowledged 
and reated in the agreement that Mr 
Hoon is one of the Liquidators of the 
defendant company Hungerford Invest- 
ment Trust Ltd. (m voluntary liqmda- 
hon) It reates the agreement of 16-1- 
68 between Mr Hoon and Mr Varma. 

This agreement of 27-1-68 however 
shows that m consideration of the pay- 
ment of a sum of £ 325 000 by the appli- 
cant Brahmaputra Tea Co Ltd. to Mr 
Varma. Mr Varma agreed to assign, sdl 
and/or transfer to Brahmaputra Tea Co 
Ltd the nght, title and interest in that 
eaid agreement dated 16-1-68 and In 
addition Mr Vaima's right, title and Inte- 
rest m the said compaues. The payment 
of the consideratian for this second agree- 
ment dated 27-1-68 was also staggered as 
followr (a) 15-2-68. (b) 31-12 68, (c) 31- 
12-69 (d) 31-12-70 (e) 30-9-71 and (f) 

31-3-72 — the first of such payment to 
be made for £ 75 000 and the rest in 
instalment at the rate of £ 50 000 each. 

Wl^e the payment of the consideration 
under the first agreement dated 16-1 68 
was to conclude by 31-12-70 the payment 
of the consideration under the second 
agreement of 27-1-63 was earned bejrond 
31-12-70 until 31-3-72. The difference in 
the consideration viz. £ 225 000 under 
the first agreement of 16-1-63 and 
£ 325 000 under the second agreement of 
27 1-68 IS explamed by the fact that in 
the latter agreement not only the right, 
title and interest m the agreement of 
1^1 68 but also Mr Varma s own nght, 
title and interest m these companies were 
transferred. Here also in the second 
agreement of 27 1 68 it is plainly stated 
^t m the event of the applicant Brah- 
maputra Tea Co., Ltd. faiim p to pay in 
terms of the agreement, the nght, title 
and mterest intended to be assign^ by 
the second agreement shall revert badr 
to Mr Varma or to Mr Hoon as provid- 
ed In the said agreement of 16-1-68 It 
u also provided m the second agreempnt 
of 27-1 68 by CL 10 thereof that m 
Mr Varma withm six months from the 
date transferred the nght, title an d 
rest m the defendant Hungerford Invest- 
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ment Trust Ltd., Pn voluntary liqmda- 
&3n) free from ^ encumbrances Indcd 
tng Hoffman Bank on payment ol 
£ 225 000 by the applicant Brahmaputra 
Tea Co m the manner provided by the 
agreement of 27-1-68, then the applicant 
Brahmaputra Tea Co , agrees to i^ease, 
if Mr Varma desires, all its nght, title 
and interest m other compames, in favour 
of Mr Varma and tn that event the ap- 
plicant Brahmaputra Tea Co., would cot 
be required to pay £ I 00 000 being the 
last two instalments under this agree- 
ment of 27-1-68. 

6 The applicant company relies on 
these two agreements to show that it is 
a necessary party in the present suit b 
this Court in which this application b 
made In further support of this apph 
cation the applicant company relies on 
the Statement of Claim in an action b 
the Q B D I^mdon, Now, this action in 
the Queens Bench Division was brought 
by this very applicant Brahmaputra 
Tea Co, Lti, as the plamtiS and three 
defendants viz., Nirmaljit Singh Hoon, 
Sukhdev Varma and Star International 
Ship Owners Ltd. In this London action 
the plaintiff Brahmaputra Tea Co Lti, 
the applicant before me claimed the re- 
lief for specific performance of the aCree* 
ment dated 16-1-68 and 27-1-68 Thle ac- 
tion in the Q. B D is pending It\^ 
insblutfd In the Q. B D on or abouW 
4 68 while this present suit whs penieg 
in this Court It is needless to say thst 
in that action in the Q, B D the plaa* 
off applicant company's prayer is lot 
the return of the sum of £ 75 000 on the 
ground that the money was paid on a 
consideration which has wholly felled 

7 It would be necessary now to refer 
to the suit which is pendizig here b 
which this application is made by the a!> 
plicant company to be jomed as a party 
defendant. 

8. This present suit In this Court be- 
fore me was brought ^ Turner Morrison 
& Co Ltd. as the plaintiff against the 
defendant Hungerford Investment Trust 
Ltd. (m voluntary liquidation) The fult 
was instituted as early as 15-11-65 The 
Written Statement in this suit was filed 
on 7-4-66 and the discovery and inspec- 
tion having been completed the suit was 
on the Daily List for disposal and while 
the suit was being opened on behalf ol 
the plamtiff Turner Momson & Co Ltd., 
this applicant moved thm application to 
Intervene on 17-7-68 

9 The nature of this suit betwe® 
Turner Momson Co and Hungerford In 
vestment Trust Ltd., can now be bnefly 
noticed It daiTng a decree for Bs- 
1 27 67 052 60 p , a declaration that the 
plaintiff has a first and paramount hen 
im 2295 shares held by the defendant fe 
the plaintiff company and on all dlvi- 
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dends payable to the defendant in res- 
pect thereof. It prays for other incidm- 
tal reliefs. The substance of the plam- 
tiff ’s dairn in this suit is that this Eum_ of 
nioney is the total of vanous stu ns which 
the plaintifE had paid to the Indian In- 
come-tax Authorities in respect of t^es 
owed to such authorities by the defen- 
dant company in respect of assessment 
years, covering roughly a from 

1940-41 to 1955-56. Most of these pa3^ 
ments were made before 1961. The la^ 
of such payment of taxes as shown m 
the Annexure A to the plamt w^ on 19- 
1-63 It is alleged m the plamt that the 
plaintifi company made aU these pay- 
ments as Agent and/or on behalf of or 
for the benefit of the defmdant and the 
plaintifi claims to be entitled to or to be 
fiidemnified or reimbursed ^ for 

such payments. It is pleaded m th 
plaint that these payments ^ore i^de m 
Respect of tax liabOity of the defenc^t 
Lder Section 23A of the Indim Income- 
tax Act which is said to be on the deem- 
ed dividend.” . 

10. The defence as conned in toe 
written statement of the defendant ta^ 
a number of grounds. Before stating 

these grounds of defence, it ^ -^tten 
stated in paragraph 1 of the written 
SltSient that up to 1956 the defmdant 
was a hundred per cent shareholder of 
the plaintifi company and by ^P agre^ 
ment concluded in 49% 

defendant company a^eed to s^ ^ /o 

T+s share-holdings in the plaintto- 
companV^o one Haridas Mun^a giv^ 
Mm also the option to purchase^ toe 
balance of 51% share of the pl^tifi- 
c^pany on the terms and 
mentioned in that agreement, /^e sito 
ation therefore is that the plam^-com- 
nmv to this suit, viz.. Turner Morion 
& Co. Ltd., is a company 49 /o of '^o^e 
^ares were under this agreement agreed 
to be sold to Haridas Mimdra with the 
option to him to purchase the balance 
toe shares. This company as , Plam^ 
filed this suit to this Coi^ agamst toe 
defendant-company which ^ 
here for the last three years 
6^ The Brahmaputra Tea 
is present applicant coming now ^ 
vene. has Bejoy Kumar M^d^ the son 
of Haridas Mundra, as a Director. 

11. Proceeding with toe of 

the defendant-company 
vestment Trust Ltd., (m vol^tary ham- 
dlSTwhat the deface state, briefly 
iq as follows The pla in t ifi paid mcome- 
tax on behaif of the defendmt-company 
Sder Section 23A of toe to^me* 

tax Act on deemed dividend on toe stime- 
^dtog of toe defendant-company but 
the platotifi-company never actually or 
to feet distributed or paid toe tovidend 
to the defendant-company. It Jf 
pleaded by toe defendant that after the 
1969 Cal /l 6 V G — 20 


sale of the 49 per cent shares to Haritte 
Mundra and registration of the. same to 
favour of his nominee the British India 
Corporation and after the 25th February, 
1967, when Haridas Mimdra obtained a 
decree for specific performance to suit 
No. 600 of 1961 between Haridas Mundra 
V. Mrs. Therasa Turner and others, toe 
plaintifi started to collusion and conspi- 
racy with Haridas Mundra to set up an 
alleged lien on the shares of the defen- 
dant-company with a view to assist toe 
s aid Haridas Mundra to enjoy the 51 per 
cent share without mak i n g any payment 
for the same. It is further alleged to toe 
written statement that besides the said 
2,225 shares the defendant was always 
the registered owner of the balance share 
of 2,204 out of the total shares of 4,500 
of the plaintifi imtil the same was sold 
and transferred to toe name of toe nomi- 
nee of Haridas Mundra as aforesaid. It 
is alleged that the plaintifi did not ren- 
der any proper account to the defendant 
and never . distributed the dividend to 
the defendant to spite of demands. It is 
also pleaded that the plaintifi neither 
paid any tax under S. 23A of the Income- 
tax Act at aU nor made any payments 
of dividend to the defendant. In fact, 
the defendant-company makes the aver- 
ment that it had to institute a suit for 
accoimts and recovery of balance of 
Rs. 22,640,000/- due from the plaintiff 
which is the subject-matter of anoth^ 
pending suit No. 129 of 1960 to this 
Court In the circumstances, the writ- 
ten statement denies that the sums claim- 
ed by the plaintifi can at all constitute 
a debt or liability to the defendant of 
the plaintifi within the me anin g of Arti- 
cle 22 of the Articles of ^sodation of 
the plaintiff company. It is said that to 
suit No. 600 of 1961 filed by Handas 
Mimdra to this Court, the plaintifi being 
a party defendant to the suit filed its 
written statement and never daimed any 
alleged lien or charge on the said 2,^5 
shares. The written statement , also talms 
the plea of limitation. It is said by the 
defendant to its written statement that no 
lien was ever daimed or shown to the 
balance-sheet of the plaintifi under Sec- 
tion 370 of the Indian Compames A<ti 
There are many other grounds set out m 
paragraph i8 of toe written .statement. 
But the brief survey of the written state- 
ment indicates these, facts, rdevant for 
the purposes of this application. Mf- 
Mukherjee for the defendant wishes it 
to be recorded that the allegations to the 
petition are not admitted. 

12. The whole question now on . this 
application is whether the applicant 
Brahmaputra Tea Co. Ltd., is mtoer .a 
necessary or proper party to suto a smn 
The general powers of the Coi^ to add 
a party are suffidently indicat^ m 
Order 1, Rule 10 (2) of the Civil Proce- 



242 CaL [Prs. 12-141 T M. & Co v H. I. Trust {Mukhani J) A.LB. 

fiduciary capaaty shall be treated as not 
held or exerasable by it, (b) subject to 
toe provisions of clauses (c) and (d) of 
Section 4 (2) of the Act, any shares held 
or powers exercisable — (i) by any per- 


dure Code. It provides that the Court 
may at any stage of the proceedings 
either upon or without the application of 
either party and on such directions as may 
appear to the Court to be just, order to 
add the name of any person who oi«nt 
to have been joined whether as plaintiuOT 
defendant or whose presence before the 
Court may be necessary m order to en- 
able the Court effectually, and cornpletdy 
to adjudicate upon and settle all the 
Questions involved in the suit. What the 
Court has to see in such an application 
IS whether the applicant Brahmaj^tra 
Tea Company is a party who should have 
been jomed as a defendant or whose pr^ 
sence the Court considers necessary to 
order to enable it to effectually and aim- 
pletely adjudicate upon and settle all the 
questions mvolved in the suit. 

13 Now taking the questions involv- 
ed m the smt which have been suffiaent- 
ly described above m the analysis of 
toe plaint and the written statement the 
question arises what is toe interest of 
toe applicant to come m and intervene 
in such a suit The plaintiff to this su^ 
nfaimg to be reimbursed for taxes which 
it 18 supposed to have paid for and on 
behalf of toe defendant company Pnma 
iaae the applicant company has tio inte- 
rest to come and intervene m this contro- 
versy All that the applicant wants to 
say is this by reasons of these two 
agreements dated the 16th January, 1968 
and 27th January 1968 it has purported 
to acquire toe mterest of Bomamgo 
which IS said to be toe bolding company 
of these two subsidiary companies, the 
p laintiff and the defendant m this suit 
Therefore it «*laim!j a right to be joined 
as a party Now if toe aoplicant-com- 
pany is ri^t in its submission there then 
by reason of that fact alone it is not a 
necessary party at all to IWs suit U 
both toe companies, namely the p la i n t iff 
and toe defendant are the subsidiaries of 
Romamgo then toe applicants acquisi- 
tion of Romamgo mterest will put them 
m control of both of them. It is there- 
fore not necessary to mtervene as a 
party on the side of one against the 
other Secondly toe position of Roma- 
nigo as a holding company means this 
toat under Section 4 of toe Companies 
Act 1956 a company subject to certain 
limitations which I shall presently des- 
cribe, shall be deemed to be a subsidiary 
of another if, but only if (a) that toe 
other controls the composition of its 
Board of Directors or (b) toat toe other 
holds more than half m nominal value of 
equity share capital or (c) toe first men- 
tioned company is a subndiary of any 
company which is that other’s subsidiary 
s, Now toe Imutation is toat in detemd^ 
ing whetner one company is a subsidiary 
of another (a) any shares held or pow e rs 
exercisable by that other compare is 8 


SOD as a nommee lor that other company 
(except where that other is concerned 
only m a fiduciary capaaty, or (u) or by 
a notmnee for a subsidiary of that other 
company not being a subsidiary whito 
13 concerned only m a fiduciary capaaty 
— shall be treated as held or exerdsable 
by that other company It is expressly 
lirovided under sul^section (6) of Section 
4 of toe Compames Act that in case of 
a body corporate which is mcorporated 
in the country outside India, wluch is 
the case with Romamgo a subsidiary or 
holding company of the body corporate 
under the law of such country shall be 
deemed to be a subsidiary or holding 
company of the body corporate within 
the meaning and for the purposes of the 
Indian Compames Act also whether the 
requirements of this section are fulfilled 
or not "rhe applicant of course has not 
produced the Articles of Association of 
Romamgo or its memorandum. 1 am told 
by Mr M. N Banerjee learned Counsel 
for the applicant that Romamgo was in- 
corporated on or about the 20th May, 
1963 All toe tax liability for which the 
plamtiff is eiftiTTiiTu* reimbursement In 
this present suit is m respect of vears 
long before Bom^go was bom as an 
incorporated company On the plaint 
before me the last of the alleged pay- 
ment of tax was on the IQth January. 
1963 as mdicated above, and therefore 
such liability was incurred before toe in- 
corporation of Bomamgo Inadentally it 
may be noticed here that toe plambff- 
company before me was incorporated on 
the 4tb July, 1913 and the defendant- 
company 1 am told was mcorporated in 
June 1930, under the laws of Singapore. 

14. The applicant’s reliance on the 
two agreements dated the 16th January, 
1968 and the 27th January, 1968 to sup- 
port his present daim for mtervening in 
this suit as a defendwt has now to be 
analysed. It is clear that the parties to 
these agreements namely (1) Mr Varma 
(2) Mr Boon and (3) the applicant are 
not as sudi any parties at all m toe pre- 
sent suit before me. The two agreements 
as toeir dates indicate show the time in 
which they were bom. They were bom 
when this smt or litigation was going on 
and they were bom when the defendant- 
company was in voluntary liquidation. 
The defendimt-company went into volun- 
tary liquidation on the 10th August, 1956 
■With notice of these facts of (1) a pend- 
ing htlgation in this suit and (2) the 
voluntary liquidation of the defendant 
company, toe agreements dated the l6th 
January, 1968 and the 27th January, 
1968, were entered into without joining 
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Ihe plaintifi or the defendant as parties 
to such agreements. _ If the applicant is 
right in his contention that Romanigo 
V^as the holding company and both the 
plaintiff and the defendant were subsi- 
diaries, when both Mr. Varma and Mr. 
Hoon, who were parties to the said 
agreement were fuUy aware of these two 
facts viz., (1) the present suit and (2) 
voluntary liquidation of the defendant- 
company. In fact, the agreement express- 
ly declared that both Mr. Hoon and Mr. 
iVarma are associated with Romanigo 
holdings and therefore they must have 
known of the present litigation and the 
intending purchaser Brahmaputra Tea 
Co., of the Romanigo interest of these 
persons was equally on notice of both 
the facts of the pending litigation in the 
present suit and the voluntary liquidation 
of the defendant company. Prima facie, 
therefore, the agreements are subject to 
the results of these two facts. On the 
one hand, the shares of the company in 
volimtary liquidation were being trans- 
ferred by the liquidator. On the other 
hand, full notice was there in the present 
suit about the plaintiff’s claiming to be 
reimbursed in respect of the tax liability 
of the defendant in this present suit. 

15. Pursuing the matter further on 
this point, it is necessary to note the 
event which the applicant company itself 
created immediately after entering into 
the agreement of 27-1-68. "What it does 
is that although the applicant company 
knew that this suit was pending and 
although it was supposed to acq^e 
the entire interest of the holding 
company Romanigo, yet it did not come m 
at that stage to be joined as a party 
defendant in this suit. What it did was 
to go to the Queens Bench Division in 
London and filed an action there for spe- 
cific performance against parties to '^e 
agreement and excluding both the plam- 
tiff and the defendant. It is therefore 
clear that the applicant even on the 
Btrengto of these two agreements dated 
27-1-68 and 16-1-68 did not think that it 
had acquired any claim or right to inter- 
vene in the present suit until its rights 
imder those agreements were determin- 
ed by an action for specific performance 
in London- Now, the London action for 
specific performance, as already notic^, 
was started on 10-4^68. Evm then, me 
applicant had not cared to discover that 
it had any claim or right to intervene in 
the pending suit here before me. Now, 
the London action wMch the applicant- 
company itself has imtiated can result_m 
two consequences. The London action 
nnght fail or might succeed. If the Lon- 
don action fails, then the applicant-com- 
pany has no right whatever to intervene 
on the strength of this agreernent on 
which he is relying to come in as a 
party defendant to the present suit. If 
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the London action succeeds, the appli- 
cant would get a decree for specific per- 
formance in which event his London de- 
cree will not in the least be affected by 
any Calcutta decree that may be passed 
in the present suit, for the Calcutta de- 
cree cannot bind the applicant. The posi- 
tion, therefore, is this that if the appli- 
cant’s London action fails, then his in- 
clusion as a party defendant in this suit 
will be wholly improper and unjustified. 
I do not think that this Court should add 
a party in such circumstances on the spe- 
culation that the applicant’s London ac- 
tion might succeed even though knowing 
aU the facts and with notice of all the 
facts the applicant-company initiated the 
London action without joining the plain- 
tiff or the defendant. Ad^tion of a 
party in such circumstances would be 
merely a speculative addition which the 
Court should not grant. A Calcutta de- 
cree in this Calcutta suit where the ap- 
plicant is not a party cannot bind the 
applicant and the applicant cannot be 
prejudiced in any manner by whatever 
happens in this Calcutta suit. Whatever 
be the result of the Calcutta suit, it will 
remain open to the applicant-company to 
challenge it, if at all its interests in any 
way, are affected in any eventuality. 

16. If the applicant-company’s reli- 
ance on these agreements dated 27-1-68 
and 16-1-68 is intended to show that 
the applicant-company having acquired 
Romanigo interests as the holding com- 
pany, which now controls both the plain- 
tiff and the defendant as its subsidiaries 
then there is no answer to the question 
that the applicant is equally interested 
both in the plaintiff and the defendant 
and I for one cannot understand how it 
can choose to join one of the subsidiaries 
as against the other, viz., either join the 
plaintiff against the defendant or join the 
defendant against the plaintiff or remain 
as an independent defendant trying to 
intervene in the fight between its own 
subsidiaries. I consider it to be illogical 
and illegal by all canons of law and pro- 
cedure. 

17. There is also another cogent rea- 
son why the applicant’s contention can- 
not succeed- Clause 5 of both the agree- 
ments dated 16-1-68 and 27-1-68 show 
that the agreement is contingent. The 
first payment of £ 75,000 is not enough. 
Any future default even in 1970 or 1972 
forfeits the rights imder the agreement. 

I have already indicated these clauses. 
Clause 5 of the agreement of 16-1-68 
clearly stipulates that even the default 
of a single payment on the due dates 
specified in the agreement shall forth- 
with render the agreement null and void 
and such default vrould even forfeit any 
payments already made by Mr. Varma 
and further Mr. Varma shall be deemed 
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to have relijiquished irrevocably to Mr. 
Hoon every part of his interest in Roma- 
ni^o. ^u^y, dause 5 of the agreement 
dated 27-1-68 clearly Btipulates that In 
the event Brahmaputra Tea Co., the pre- 
sent applicant, failg to pay in terms of 
that agreement, the right, title and inte- 
rest intended to be assigned by that 
agreement shall revert back to Mr. Vanna 
or Mr. Hoon as provided in the agree- 
ment of 16-1-68. It will, therefore, be 
whoUy improper in my opinion to include 
somebody as a party to this suit on the 
strength of these agreements where the 
rights would be forfeited by the ve^ 
party wanting to be included in the suit. 
In other wor^ the rights of applicant 
Brahmaputra Tea Co., are at best incho- 
ate and have not matured under the 
two agreements mentioned above. 

18. Mr. M, N. Banerjee for the appli- 
cant has drawn my attention to what is 
called the Indemnity clause in both tte 
agreements. Clause 7 of the Indemnity 
in toe agreement of 16-1-68 provides that 
both Mr. Hoon and Mr. Vanna “under- 
take to execute such share transfers; 
Redgnations, Indemnities and other do- 
cuments as shall be reasonably reqidred 
to give effect to this agreement" and 
CL 6 of this agreement provides that 
upon Mr. Varma paying to Mr. Hoon the 
first payment of £75,000 not later than 
15-2-63. Mr. Vanna or his assignees ^lall 
forthwith indenuilfy blr. Hoon against any 
cifljr p s wldch may be made against Mr. 
Hoon arising out of the indemnities given 
by Jfr. Hoon on 7-^63 to the executors 
of Nigel Tinner (deceased) and John 
Turner (deceased). “But there again It is 
prodded that 'in case Mr. Hoon revert- 
ing to management and control under 
Clauses 1, 4 and 5, the claims and indem- 
nities shall revert to Mr. Hoon.'' 

19. Clause 7 of toe agreement of 27-1 
68 similarly provides that upon Brahma- 
putra Tea Co., paying to Mr. Varma the 
first payment of £ 75,000 in terms of the 
said agreement dated 16-1-68, the 
Brahmaputra Tea Co., or Its assgnees 
sh^ indemnify Mr. Hoon against any 
claims which may be made against Mr. 
Hoon arising out of toe indemnities given 
try Mr. Hoon on 7-6-63 to the executors 
of Nigel Turner (deceased) and John 
Turner (deceased) and thereupon the 
Brah^putra Tea Co., shall also be en- 
titled to all benefits that may arise from 
such indemnities or original purchases of 
Turners’ interest in the saxd companies. 
This indemnity Is, in my opinion, quite 
irrelevant for the purpose of the pre- 
sent application. This is an ind emnify 
^ven to toe executors of Nigel Turner 
(deceased) and John Turner (deceased). 
In any event, the existence of such an 
indemnity does not alter%, the luture or 
character of the present cult which the 
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p laintiff has brought against the defen- 
dant for recovery of taxes alleged to 
been paid by the plaintiff for the 
benMt of the defendant. 

20. Mr. Mukherjee, appearing for the 
defendant and opposmg this application, 
submits that Vanna’s obligations tmder 
Clauses 1, 2, 4, 8. 9 and 10 of the agree- 
ment dated 16-1-68 between Mr. Hoon 
arid Mr. Varma could not be transferred 
or assigned by the agr^ment of 27-1-68 
as purported to be done under Clauses, 
D. E. and Clause 1 without Mr. Hoon 
joiidng the a^eement of 27-1-68. In 
other words, his submission is that the 
obligations under an agreement as dis- 
tinguished from the rights thereunder 
cannot be transferred without consent of 
the person concerned. By the agreement 
of toe 16th January, 1968, Mr. Vanna 
takes toe obligation to pay to Mr. Hoon 
£ 2,25,000 and to pay interest thereon 
(idde Causes 1 and 2 of the agreement). 
By datise 4 Mr. Hoon and Mr. Varma 
irrevocably appoint Mr. Carmes and Mr. 
Ricard to act as their attorneys under 
that agreement and Mr, Carmes as the 
stakeholder of the documents of title. 
Mr. Varma also undertakes the obliga- 
tion along with Mr. Hoon to terminate 
the litigation between hlr> Hoon and 
Mr. Varma (vide dauses 8 and 10). It Is 
the defendant’s submission, bow could 
these obligations of Mr. Vanna under this 
agreement of the 16th January, 1968, be 
transferred to a third party, the applicant 
Brahmaputra Tea Co. Ltd., without Mr, 
Boon’s consent. Mr. Mukherjee in sup- 
port of this point relied on the statement 
of law in 8 Halsbuxy. 3rd Edition page 
258, Artide 451 that a party to a contract 
cannot transfer his liability thereunder 
without the consent of the other party 
and such liabilities can only transfer- 
red by a tripartite agreement which In 
such cases will amount to novation. Hiat 
Prindple is well settied by numerous 
dedsions such as Khardab Co, Ltd. v. 
Raymon & Co., (India) Private Ltd., AIR 
1962 SC 1810 at p. 1817. It is unneces- 
sary for me to pursue fbis point of as- 
dgoment of alleged liabilities having re- 
gard to toe view that I have already ex- 
pressed on the points of merits in this 
application. 

2L On behalf of the applicant Brah- 
maputra Tea Co. Ltd., reliance has been 
placed on clause 6 of the agreement dated 
the 27th January, 1968, Ibis clause pro- 
vides inter alia that on payment of 
£ 75,000 by toe Brahmaputra Tea Co. 
Ltd. Mr. Carmes toe stakeholder shall 
thereafter retain toe custody of the docu- 
. meats of title and shall have full autho- 
rity to act on behalf of Romanigo in the 
management of toe subsidiary companies, 
particularly in connection with the ap- 
pointment and/or of Directors 

and Liquidators acting therdn on the in- 
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struction of Brahmaputra Tea Co. Ltd. 
and not on those of Mr. Hoon and Mr. 
Varma in accordance with the said agree- 
ment dated the 16th January, 1968. It 
is said on behalf of the applicant that 
this clause gives him a right to intervene 
as a party in this suit. For the defen- 
dant it is submitted that far from giving 
any right this clause does not help the 
applicant to lift the corporate veil. I 
have indicated already what the statute 
says about a holding company and a sub- 
sidiary company. But it must be stated 
that a holding company or the subsidia- 
ries are incorporated companies in this 
context and each is a separate legal en- 
tity. Each has a separate corporate veil. 
Because a company is a holding company, 
that does not mean that holding company 
and the subsidiary companies within it 
all constitute one company. They do not. 
Except to the extent that the statute 
indicates the nature of holding company 
and the subsidiary company the corpo- 
rate veil still remains. It they did not 
remain then there would be no point in 
calling them subsidiary companies of an- 
other holding company. Then they would 
all be one company and one corporate 
personality. That they definitely are not 
under the Companies Act and the Com- 
pany Law. Reference may be made to 
the State Trading Corporation Ltd. v. 
Commercial Tax Officer, AIR 1963 SC 
1811 and in Re, Rivers Steam Navigation 
Co. Ltd,, (1967) 71 Cal WN 854 and (1967) 
71 Cal WN 897. It will be xmnecessary 
to discuss any further the theories of 
corporate personality and the cases there- 
under. 

22. It is also contended for the defen- 
dant that clause 6 of the agreement 
dated the 27th January, 1968, is in plain 
violation of the Companies Act for there 
can be no such right to nominate Direc- 
tors and Liquidators as contemplated in 
dause 6 of the agreement of the 27th 
January, 1968. It is said to be in viola- 
tion of Section 255 of the Companies Act 
in respect of Directors and Section 425 
(2) read with Sections 484 to 497 and 
particxilarly Sections 491 and 492 along 
with Section 515 of_ the Companies Act 
in respect of the Liquidators. Liquida- 
tors and Directors can only be removed 
or replaced in the manner laid down by 
the Companies Act and not by private 
agreement between persons who do not 
represent the company as shareholders 
or contributors but ■who are third par- 
ties. Section 512 dealing with the powers 
and duties of Liquidator in ' voluntary 
winding up read -ndth Section 457 (c) of 
the Companies Act would seem to inm- 
cate that the Liquidator has no power to 
sell shares of the company ■without sanc- 
tion of the Board as clause 6 purports _io 
do that Mr. Cannes wall act on the m- 
structions of the Brahmaputra Tea Co., 


the applicant and not of Mr. Hoon or 
Mr. Varma under clause 6 of that agree- 
ment of ■the 27th January, 1968. 

23. It has been further contended on 
behalf of the defendant that there is no 
explanation given in the petition for the 
delay in making this application and to 
come in just when the suit is on the 
daily list and about to be disposed of. It 
■wO be necessary now to discuss the res- 
pective submissions made by the parties 
on the point of delay. 

24. If the applicant Brahmaputra’s 
case is that its alleged rights accrued only 
after the agreements of 16th January, 
1968 and the 27th January, 1968, as is its 
case, then from January, 1968, till the 
17th July, 1968, when the present appli- 
eation was made, for this period of six 
months, there is no reason or explanation 
for the delay. On the contrary, if these 
two agreements of January, 1968, confer- 
red anv rights on the applicant Brahma- 
putra Tea Company, then such rights did 
not pro'vdde it with any cause for mak- 
mg an application here in this suit to be 
joined as party defendant but led it to 
file a suit in the Queen’s Bench Di^vision 
for specific performance to enforce those 
agreements. The London suit for speci- 
fic performance, therefore, can only mean 
that the defendants in that suit includ- 
ing Mr. Hoon and Mr. Varma have re- 
fused to perform these agreements and 
that is why the Brahmaputra Tea Co., 
Ltd,, filed the London action for specific 
performance. If again, on the other hand, 
the applicant’s case is that its rights did 
not arise before the first payment of 
£ 75,000 was made on the 15th February, 
1968, even then the delay is not explain- 
ed from 15th February, 1968, till the 
17th July, 1968 and even then it remains 
as a fact that after the 15th February, 
1968, the applicant chose to file a London 
action for specific performance which it 
did on the 10th April, 1968. A copy of 
the statement of claim in the London ac- 
tion for specific performance has been 
annexed to the present petition where 
there is no prima fade proof or even al- 
legation that there was any written de- 
mand or notice for enforcing the agree- 
ments of January, 1968, against either of 
the two defendants in London, Mr. Hoon 
or Mr. Varma, nor is there any pleading 
in that statement of daim in London spe- 
cifying the date when the defendants are 
supposed to have refused to perform the 
agreements. ]\fr. Mukherjee for the de- 
fendant in this suit before me has criti- 
cised this delay and has characterised 
this suit as a mala fide abuse of the pro- 
cess of the Comrt •with the idea of pre- 
venting this suit being heard. His criti- 
cism is that Mr. Haricias Mimdra is al- 
ready the o^wner of 49 per cent of the 
diares of the defendant-company and also 



246 CaL iPrs. 24-29] T M. & Co v H. ] 
controls the plaintifl-company and he 
questions the motive of the applicant, 
controlled by Mundra, why the applicmt 
company beins In control of both the 
and the defendant companies 
would be trying to frustrate the defen- 
dant s defence m this suit. Eis submis- 
sion IS that the applicant company wants 
to keep the suit pending to use as a 
screen to show that a large claim is 
ppT iHinf F against the defendant-company 
25 It is unnecessary for me to deade 
the question of mala fides at the present 
stage. It IS enough for me to say that 
the delay has not been ezplamed at all 
by tbe applicant and there is no expla- 
nation given by the applicant-company 
why It waited, with full knowledge of all 
the facts and circumstances of this pend 
ing htigation between the plaintiff and 
the defendant-companies, to make this 
eleventh hour application when the suit 
was on the daily list for disposal and 
when, m fact, the plaintiff had opened 
its case for the tnaL I need only add 
that Mr D N Das. learned Counsel for 
the plaintiff does not even support the 
present apphcation and he has stated so 
to this Court. I can well Imagine the 
embarrassment of the p lain ti ff -company 
to choose sides with regard to this pre- 
sent application. 

28, Mr M. N Baneriw. learned 
Counsel tor the applicant, has stated to 
this Court that so far as Mr Varma Is 
concerned, he Is a bankrupt In fact the 
bankruptcy proceedings are proceeding 
In London. Mr Banerjee says that a 
receiving order was made against Mr 
Varma in London on the 6th October 
1967 and Mr Varma was adjudicated 
baiinipt on the 12th December 1967 
Mr Banerjee also makes a statement to 
this Court t^t an appeal is supposed to 
be pending against the order of adjudi- 
cation against Mr Varma, Whatever 
that may be, it only means this that the 
agreements of the 16th January 1968 and 
the 27th January 1968 and specially the 
latter under which the applicant-com- 
any was buying the interest of Mr 
Varma — Mr Verma was a bankrupt — 
ehow that the applicant-company by its 
agreement dated 27th January 1968 was 
trying to purchase the lnter«t of a bank- 
rupt and was agreeing to pay Mr Varma 
£ 3 23 000 — a procedure unheard of 
and inconceivable in bankruptcy proceed- 
ings. It comes to this that the applicant- 
company is resting Its present claim in 
application to Join as a party-defen- 
dant m this suit on the strength of an 
agreement with a bankrupt against v^m 
he has filed a suit for specifie perfor- 
mance in the London Court which Is 
supposed to be pending and whose 
fuhixe therefore is uncertain depending 
on ^e results of the proceedings in 
London. 
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27 As I have said before Courts 
power to add parties under Order 1 
Buie 10 (2) of the Civil Procedure Code 
is guided by the well settled considera 
tion that the presence of the party m 
tended to be added before the Court is 
necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all the questions involv 
ed m the suit On the facts stated above 
and for the reasons and circumstances 
discussed, I am satisfied that the presence 
of tbe apphcant is not at all necessary 
to adjudicate effectually and completely 
upon and to settle any of the questions in 
volved in the present suit The suit is 
by the plaintiff-company to reimburse it 
sell for having paid the income-tax for 
end on behalf of the defendant-company 
on deemed dividends. This question of 
pavmen' of mcome-tax is not at all a 
subject-matter of the alleged agreements 
for the London suit on which the apph- 
cant-company is relying in the present 
application. On these facts and circum 
stances I am satisfied that not only the 
presence of the applicant is unnecessary 
but its presence will be improper in this 
suit, embarrassing irrelevant and prejudi 
oal to the trial of this suit 

28 Having regard to the well settled 

prinaples under Order 1 Rule 10 (2) of 
the Civil Procedure Code, It Is, in my 
view unnecessary to make any detailed 
reference to the case law on the point 
Out of deference to the arguments at 
the Bar 1 shall only briefly mention the 
cases ated before me. Mr Banerjee re- 
ferred to four cases (1) Paramaslvam 
Filial v AdUakshmi AmmaL AIR 1953 
Mad 618 (2) Ramaswaml Chettiar v P 
M. A. Vellayappa Chettiar AIR 1931 Mad 
357 (3) Rana Begum v Sahebzadi Anwar 
Begum, AIR 1958 SC 886 and (4) Dollfus 
Co v Bank of England, (1950) 2 All 

EB 605 The first two Madras cases re- 
late to joint family property, partitioa 
and ownership They have no applica- 
tion whatever to the facts of the 
present case. The Supreme Court ded 
Eion arose In respect of a declaration 
whether a person was the legally wedd- 
ed wile and in my view no apphca- 
tion to the facts of tlus case, 

29 The English case In (1950) 2 All 
ER 605 expresses the view that in deter- 
mining whether or not the applicants had 
a proprietary right in the subject-matter 
of the action sufflaently could entitle 
them to be joined as defendants, the true 
test lay not so much m an analysis of 
what were the constituents of thdr 
rights, but rather in what would be the 
result on the subject-matter of the action 
if their rights could be established. Far 
from hdpmg the applicant it Is really 
against the applicant of the pres en t case 
before me. It is not a question of the 
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appHcant’s proprietary right the sub- 
ject-matter of the action. _ apph- 

cant has no proprietary nght whatev^ 
in the subject-matter of Jtoe ^t 

before me. I have also stated that 
results of this Calcutta fuit are 
rial to the applicant and the apph^t s 
•rivhts even if any, are m no 'way aif act- 
ed by any decision in the ^t be^em 
Se 5ainlk and the d^end^t brfore 
me. In this connection, it mu^ he stat- 
ed 'that a reference ^ made 
in the House of l^rds under 
United States of America v Dol^ Co^ 
nq52i 1 AH EK 572. But that is not an 
ippeal frtrn 1950-2 AH ER 605. 

30 Mr Sen following Mr. ^ IL 
Ban^ee for the applicant in a bnef and 
able argument on 'the Company Law as- 
■nect of this application drew my 
tion to the decision of a learned Smgle 
Judge of Madras in 
Kalasyasundaram Iyer, MB. 19^“ 

*121 but ■that case also has no applica- 
tion to the facts of the present _ case 
b^re me for there the reversioners 
were said to be proper though not neces- 

S Ses. Protection of the reversion 

a very well-known plea to 
to . S where the reveideQ 

if SSea. But applicsnt-s nshts unto 

the alleged agreements of Janua^, 19^ 
anf way be affected by the 
SL of the present suit before me. 

31 Mr. Mukherjee for the d^endmt 

Stion of P^es. Willmer. J., who d^- 
vered the judgment lays dovm the Pi^ 
rinlp that the only reason which makes it 
nSss^ to add &e name of a party to 
m acSn is so that the pa^ 
bound by the result of the 'toal and the 
Question to be settled must be a que^on 
wmS ^ot be effectually ^d com- 
nlptd^v settled unless that party ^ ao 
joined By the recent judgment of 
T to iSnon V. Raphael Tuck and Sons 
Ltd (1^6) 1 QB 357 all the previoi^ 
aSiish authorities have been rewe^d 
w,nmpr J.. in the decision of ine 

Eesult’ took the same I 

did to come to the condusion whicU l 

have just stated 

In my judgment the applicant 
ther a necessa^, nor a proper party 
the present suit _ 

For these reasons, I dismi ss this ap- 
plication with costs. 

DVT/D.V.C. Application dismissed 
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T. P. MUKHERJI, J. 

M/s. Polsan Ltd and others, Appellants ' 
V. Corporation of Calcutta, Respondents. 

Criminal Appeal No. 399 of 1966, Dj- 
6-2-1968. 

(A) Prevention of Food Adulteration 
Act (1954), S. 17 (1) Proidso — Accused 
in-charge of office of company as persons 
in charge of and responsible to company 
for conduct of its business — Commodity 
manufactured by company at a place 
different from that of office — Accused 
not concerned with manufacture — Con- 
viction of accused for adulteration of 
commodity is not justifiable. (Para 6) 

(B) Prevention of Food Adulteration 
Act (1954), Ss. 16 (a) (i) and 7 (i) — 
Sample taken from sealed tin of ghee 
brought out of cold storage — Sample 
containing more moisture and oleic acid 
than standard prescribed in Rules — 
Such increases within possible ranges of 
variation under such circmnstances — 
Conviction for adulteration illegal — 
(Prevention of Food Adulteration Rules 
^955), Appendix I, A 11.14), 

■Where a sample of ghee, taken from a 
seHed tin brought out of cold storage, 
contains more moisture and oleic add 
than the standard prescribed in A 11.14 
of Appendix I to the Prevention of Food 
Adulteration Rules, but the increases pe 
within the possible range of variation 
under such circumstances, conviction for 
adulteration of ghee is illegaL 

(Paras 8 and 11) 
Since the tin is brought out from cold 
storage, moisture -will be attracted to the 
ghee from the atmosphere. The mois- 
ture ha-dng come from outside due to 
an act of nature, should be eliminated m 
determining the quality of the ghee in 
the tin. The oleic add and moisture con- 
tents are interrelated and an increase in 
moisture content -will lead to a corres- 
ponding increase in the oleic acid con- 
tent, (Paras 7, 8 and 10) 

The defence is not required to prove 
its case -with that exactitude as that of 
the prosecution. If the defence appears 
to be reasonable and probable, the Court 
is bound to give effect to it. The increases 
being -within the possible ranges of varia- 
tion under such circumstances, the de- 
fence is highly reasonable and probable 
and has to be given effect to. Thus, such 
con-viction is illegaL (Paras 8, 9 and 11) 
N. C. Banerjee and Arun Kumar 
Mukherjea, for Appellants: Pumendu 
Sekhar Basu, for Respondents. 

JUDGMENT:— Appellant No. 1 M/^ 

Poison Limited and appellants Nos. 2 and 
3 employees of the firm at Calcutta, 
filed this appeal against their conviction 
imder Sections 16 (1) (a) {i)/7 (i) of the 
PrGventiori of Pood AdultSTHtion Act by 
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a Muniapal Magistrate at Calcutta. At>- 
pellant No 1 has been sentenced to pay 
a fine of Rs. 2 000/- whfie appellants 2 
and 3 have been sentenced to pay a fine 
of Rs. 1.000/- eadi. in default, to simiJe 
inipnsonment for three months The 
subject matter of the prosecution was 
ghee which on chemical anal^is was 
found to be adulterated m the sense that 
the moisture content therein and the 
oleic aad content also, exceeded the stan- 
dard as prescribed m A 11 14 of Appen- 
dix I to the Rules framed under the P 
F A. Act The standard for moisture 
content prescribed for West Bengal is 
0 3% while that prescribed for oleic add 
is 3% The result of analysis in the 
present case disdosed a moisture content 
of 1% and oleic aad content of 4.2% 
The learned Magistrate on a finding that 
the sample did not conform to the stan- 
dard prescribed by the Rules under the 
P F A. Act convicted appellant No 1 
the company and appellants 2 and 3 
as persons m charge of and responsible to 
the company for the conduct of the com- 
pany’s busmess. The conviction of appel- 
lants 2 and 3 was obviously made under 
Section 17 of the P F A. Act 

2 The defence of appellant No 1 at 
the trial was that the sample was taken 
from a sealed tm which along with other 
tins was kept m cold storage, that the 
removal of the tm from the cold storage 
to a dry place resulted m an mcrease in 
the moisture content of the ghee inside 
and the mcrease m the moisture content 
necessarily led to an increase m the 
oleic aad content In the ghee The de- 
fence of appellants 2 and 3 was that they 
do not have anything to do with the 
manufacture of the ghee which is done 
outside Calcutta that they are employees 
m the office of the firm and are not res- 
ponsible for the quality of the ghee or 
butter that is manufactured by the com- 
pany 

3 The learned Magistrate accepted the 
result of the chemical analysis and as 
t^t disclosed a variation from the stan- 
dard prescribed, found that the sample 
was adulterated. He also found appd- 
lants 2 and 3 responsible for the affairs 
of the company and on its findings he 
made the order of conviction and sen- 
tence which is the subject-matter of the 
present appeal. 

4. Mr Banerjee appearing m support 
of the appeal contends first that in any 
event there Is nothing on record to prove 
that appellants 2 and 3 were in charge 
of and were responsible to the company 
in the matter of the quality of the pro- 
duct and that in any case m view of what 
these two appellants stated in course of 
their examination under Section 342 of 
the Code of Criminal Proc^ure, It 
should have been held that the offtmces 
if any could have been committed with- 


out their knowledge and in spite of theli 
due diligence in the matter The second 
contention of Mr Banerjee was that the 
increase in the moisture and oleic aad 
contents has been satisfactorily explained 
m the evidence of the chemical analyst 
P W 4 and of the defence witness exa- 
mined m the case 

5 Mr Basu appearing for the Corpo- 
ration of Calcutta argued that as soon as 
the re^t of the chemical analysis dis- 
closes a variation from the standard, the 
Court has no other course open but to 
find the article concerned as adulterated 
unless a report of the chemical analyst 
is superseded under Section 13 (5) of the 
P F A Act by the report of the Central 
Food Laboratory 

6 Appellants 2 and 3 may be In 
diarge of the Calcutta office of the 
company as the persons in charge 
of and responsible to the company 
for the conduct of its busmess. Th^ 
are initially liable under Section 17 (1) 
of the Act The proviso thereto states 
however that such person in charge will 
not be liable to any punishment if he 
proves that the offence was committed 
without his knowledge or that he exer- 
cised all due diligence to prevent the 
commission of such offence. The product 
of Poison & Co. comes from outside 
Calcutta m sealed tins as it appears from 
the materials on record. Apparently ap- 
pellants 2 and 3 have nn thmg to do with 
the manufacture thereof. They could 
therefore have had no knowledge about 
the method of manufacture nor could 
they with the best of diligence have 
prevented adulteration of the product if( 
any In the circumstances of the case, 
there is no justification for the convic- 
tion of appellants 2 and 3 at any rate. 

7. According to the diemical analyst’s 
reoort Ext 7 in the case, there b a varia- 
tion m the standard of moisture anii oleic 
aad content from what is prescribed In 
Kales and whaf was found on anafy- 
sis in the present case “rius variation 
normally would go to prove adulteration. 
55ie defence case however is that the 
oleic aad and moisture contents are inter- 
related and an increase m moisture con 
tent will lead to a corresponding Increase 
in the oleic aad of the article in ques- 
tion This Is admitted in the evidence 
of the chemical analyrt P W 4. The 
further defence case is that the Increase 
la moisture in the present case as Indi- 
cated in the chemical analyst’s report 
should not necessarily be taken as an in- 
crease in the moisture content of the 
sample of ghee The increase m mois- 
ture is explamed by the fact that the 
sealed tm contaimng the ghee was kept 
In cold storage and that on being brought 
out from a low temperature to a high 
temperature and on being opened there; 
On excess of moisture was attracted to 
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the content of the tin thereby increaang 
its moisture content. P. W. 4 a chemical 
analyst was cross-examined on this de- 
fence. His answer is as follows: — 

"If any butter or ghee is brought out 
from cold storage to a dry place there 
may be variation in moisture but that 
will depend upon the temperature of the 

dry place Presence of moisture I 

agree increases the free fatty (acid?) in 

fat and oil Presence of free fatty 

acid is accelerated by light and heat.” 
To the same effect but more to the point 
is the evidmce of D. W. 1, Dr. A. N. 
Saha, who is a D. Phil in Science and is 
a oil technologist. His evidence is to 
the following effect: — 

"If a sealed tin of ghee is brought out 
from cold storage and kept in normal 
temperature, the variation of moisture 
will rest on the degree of temperature of 

the two places if a sealed tin of 

ghee is brought out from a cold storage 
and is kept open in an open place the 
moisture will deposit on the cold surface 
of the material. This will increase the 
moisture of the stuff, but I cannot say 
how much moisture will deposit in such 
a case. In such cases, in my opinion, the 
percentage may vaiy from .01 to 1%. 
The increase of moisture will increase in 
free fatty acid expressed as oleic acid — 
the increase may go up to 2 or 3%”. 

The sample in this case was t^en in the 
month of September. According to D. 
W. 1 usually the temperature of ^a cold 
storage may vary from .0° to 15°C and 
the normal temperature in Calcutta in 
the month of September will be between 
26 to 28'’C. 


8. It is thus apparent from the evi- 
dence of P. W. 4 and D. W. 1 that under 
the circumstances in which admittedly 
the tin of ghee was kept in the case and 
under whidi that tin was brought out 
for the purpose of taking sample there- 
from, moisture would be attracted to 
the ghee from the atmosphere. That 
moisture was not a part of the ghee in 
the tin. It came from outside and if 
that be the position what came from out- 
side can easily be eliminated for the 
purpose of determining the standard of 
quality of the stuff that was initially in- 
side the tin. According to D. W. the 
increase in the percentage of _ moisture 
may vary from .01 to 1. '^e increase in 
the present case was .07%. So far as 
oleic acid content is concerned under the 
circiimstances there may be an increase 
of 2 to 3% according to D. W. 1. 
increase in the present case is only 1.27o. 
The increases thus are within the range 
of variation deposed to by D. W. 1 and the 
possibility of increase under the circum- 
stances is also admitted by P. W. 4 in the 
case. 

9. The defence is not required to 
prove its case with that amount of exac- 


titude that is demanded of the prosecu- 
tion. If the defence appears to be rea- 
sonable and probable the Court is bound 
to give effect thereto. The defence in 
the present case in view of the totality of 
the e\ddence on record appears to be 
highly reasonable and probable and as 
such it is liable to be given effect to. 

10. So far as Mr. Basu’s contention 
that variation from the standard as pres- 
cribed would make the article of Food 
adulterated, all that need be stat- 
ed in the facts and circumstances 
of the present case is that the varia- 
tion is due to circumstances which 
intervened due to an act of nature. In 
the present case an excess of moisture 
contained in the article of food resulted 
from an act of nature which drew mois- 
ture from the atmosphere thereto and 
naturally for ascertaining the standard 
of its quality the amount of moisture 
that was drawn from outside should be 
overlooked. 

11. In view of the above, the appeal 
must succeed. The appeal is according- 
ly allowed. The order of conviction and 
sentence passed on the petitioners is set 
aside and they are acquitted. Fines if 
paid be refunded. 

JRM/D.V.C. Appeal allowed. 
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Sardar Ajaib Singh, Calcutta, Appli- 
cant V. Commissioner of Wealth Tax, W. 
B., Respondent. 

Matter No. 184 of 1963, D/- 2-8-1967. 

(A) Wealth Tax Act (1957), S. 7 (1), 
(2), (a) — Value of assets how to be de- 
termined — Shares of company — Break- 
up value — Balance-sheet not providing 
for bad or doubtful debts — Deduction 
on possible non-realisation is not allow- 
ed. 


In computing the value of the shares 
of the company on the break-up value 
method, deduction cannot be made on an 
estimate of a portion of such loans and 
advances on the ground of its possible 
non-realisation. In the break-up value 
method adopted by the Wealth Tax 
Officer, in valuing the shares of the com- 
pany what has to be done is to find out 
the net value of the assets of the com- 
pany and deduct therefrom the liabili- 
ties of the Company. In determining 
the net value of the assets such adjust- 
ments should be made in the balance- 
sheet as the circumstance of the case 
might require. Where in the balance- 
sheet itself the company has not made 
any provision whatsoever for any bad or 
dou btful debts, that means that accord- 

KL/LL/F379/68 



250 CaL iPrs. 1-2] Ajaib Singh v Coromr^ Wealth Tat (Roy J.J A,LE. 


Ing to the companY the loans and advan- 
ces were realizable m lull, and as such 
uo plaim for deduction on the possibili^ 
of the loans and advances not being rea- 
lised in full can be allowed. (Para 6) 

(B) Constitution ol India, Art. 141 — 
Obiter of Supreme Court is bmdins on 
High Courts ~ Effect most be given to 

— Civil P a (1308). Preamble — Judi- 

cial precedents AIR 1964 SC 600, Ex- 
plamed and distinguished, (Para 9) 

(C) Wealth Tax Act (1957), Ss. 24, 27 

— Question ot validity of Act — Tribu- 

nal has no jurisdiction to decide it or to 
refer it to High Court — High Court can- 
not answer such question under S 27 — 
AIR 1961 SC 73G, Distinguished, AIR 
1966 SC 1089, Followed. AIR 1961 SC 
1633, Referred to (Para 11) 

(D) Wealth Tax Act (1957), S 7 (2) (a) 

— Break up value of shares of company 

— Determination of — Tax Lability not 

provided for in balance-sheet cannot bo 
claimed as deduction from value of shares 
(Conceded) Tax Ref. No 286 of 1962 
(Cal) Followed (Para 5) 

(E) Wealth Tax Act (1957), S 7 (2) (a) 

— Break-up value of shares of company 

— Determination of — Uncalled LabiL- 
ty on shares of certam compames heM 
as investments — Not claimable as de- 
duction from value of shares (Conceded) 
Tax Ref No 286 of 1962 (Cal). Followed. 

(Para S) 

(F) Wealth Tax Act (1957). S. 7 (2) (a) 

— Break-up value ol shares ol Com- 
pany — Determination of — Account ot 
claims m smts pending against company 

— Cannot be claimed as deduction from 
value of shares (Conceded) Tax ReL No. 
286 of 1962 (Cal), FoUowed. (Para 5) 

(G) Wealth Tax Act (1957) S, 7 (2) (a) 
*— Break-up value of shares of Com- 
pany — Determmation of — Amount ot 
pro&ta deemed to have heen declared as 
dividend under S 23A of Income-tax Act 
(1922) — Cannot tie claimed as dednction 
from value ot shares (Conceded) Tax Ref. 
No 286 of 1962 (Cal), Followed. (Para 5) 

(H) Wealth Tax Act (1957). S. 7 (2) (a) 

— Break-up value of shares of Com- 

pany — Determination of — Account of 
penal tax leviable under S 23A of In- 
come-tax Act (1922) ^ Not claimable os 
deducLon Dom value of shares (Conced- 
ed) Tax Ref. No 286 of 1962 (Cal). Fol- 
lowed. (Para 5) 

Cases Referred Chronological Paras 
(1966) AIR 1966 SC 1089 (V 53)= 

1966-60 ITR 112. K. S Venkata- 
raman and Co . (P) Ltd. v State 
of Madras 6, 11 

a964) AIR 196i SC 600 (V 51)= 

(1964) 5 SCR 683 Motl Bam v. 

N E. Frontier Radway 8 

(1962) Tax Ret No 286 of 1962 
(Cal). Saidar Sarjit Singh v. 
CoTTimr of Wealth Tax 5 


(1961) AIR 1961 SC 736 (V 48)= 

1960- 10 ITH 605. Sardar Baldev 
Sin gh V Commr ol Income Tax, 

Delhi and Ajmer QQ 

(1961) AIR 1961 SC 1633 (V 48)= 

1961- 42 ITR 589, Commr. of 

Income Tax, Bombay v Sdndia 
Steam Navigation Co, Ltd. ll 

S It Banerjee with S, K. Banerji, iar 

AppLcant; S Mukharji with B Gupta, 
lor Respondent. 

K. L. BOY, J This Is a reference 
tmder Section 27 (1) ol the Wealth Tax 
Act. hereinafter r^erred to as the Act 
2. The assessee Is an individual and 
the assessment year concerned Is 1958-59 
for which relevant valuation date b 
March 31. 1958. On the valuation date, 
tbe assessee was the registered bolder oi 
650 ordmary shares of the face value oi 
Bs. 1 000/- each in Messrs. Indra Singb 
and Sons Pnvate limited. The Wealth 
Tax Officer valued these shares ai 
Rs. 38847- per share as on March 31, 
1958 on the basis of the assets and liabi- 
lities as disclosed by the balance sheet ol 
that company on that date The Wealth 
Tax Officer rejected the assessee’s claim 
for deduction of various amounts Ig 
computing tbe net assets of the company 
on the bads of its balance-sheet. The 
assessee's appeal to the Appellate Asd» 
tant Commissioner against the order o 
assessment failed On further appeal to 
the Tribunal tbe assessee contended that 
the lew of wealth tax was unconstita* 
bonal and beyond the legislative compe- 
tence of the Par liamen t an d in paTtlCUlU 
violahve of Articles 14, 19, 31 and 265 
of the Constitution and the entires in the 
ledslative lid of the Union. It was 
further contended that in determining 
tbe break-up value of tbe shares of 
Messrs. India Singh and Sons Private 
Xanuted the following deductions should 
have been allowed namely-— 

1) Rs. 9 50 000/-, being tbe estimated 
tax LabiUbes on &e profits earn^ by tha 
assessee for the year endmg March 31 
1958. in addition to the provisicn for 
taxation already made In the balance- 
sheet. 

li) Rs. 3 87,500/- bemg the uncalled 
liabiLty on shares of certam companies 
which were only partly paid up 
ih) A sum of Rs. 2.47912/- in respect 
of the claim pending against the com- 
pany in certain suits which had be® 
instituted against the compai^ and bad 
not yet bera finally dead^ 

Iv) A sum of Rs. 11 40 776/- on account 
of the aggregate profits deemed to haw 
been declared under the provisions of 
Section 23A of the Indian Income-tax 
Act. 1922. relating to the years ending 
March 31. 1952 and March 31, 1953 and 
a further sum of Rs. 2,36 336/- on ac- 
count of penal under Sechm 23A oo 
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the company for the year ending March 
31 1955 

(vl A sum of Rs. 6,23,736/- being 10% 
of the sum of Rs. 62,37,363/- shown in 
the company’s balance-sheet as loans and 
advances which the assessee estimated to 
be doubtful or bad, 

3. The Tribimal rejected the assessee’s 
claim for deduction of any of the afore- 
said items. It also did not accept the 
assessee’s contention that the Wealth Tax 
Act was in any way ultra vires the con- 
stitution. 

4. At the instance of the assessee the 
following Questions of law have been re- 
ferred to this Court by the Tribunal: 

"1, Whether, the levy of Wealth-tax 
was unconstitutional and beyond the le- 
gi^tive competence of the Parliament 
and violative of Articles 14, 19, 31 and 
265 of the Constitution of India and the 
entries in the Legislative list of the 
Union? 

2. Whether, on the facts and in _ tiie 
circumstances of the case, in determining 
the bre^ up value of the shares held by 
the assessee in M/s. Indra Singh & Sons 
Pvt. Ltd., the following amount should 
have been deducted from the assets 
shown in the balance-sheet of the said 
company as on 31st March 1958: — 

(i) Estimated tax liability amounting to 
Rs. 9,50,000/- which was not provided 
for in the balance-sheet? 

(ii) Es. 3,87,500/- on accoimt of uncall- 
ed liability on the shares of certain com- 
panies hdd as investments? 

(iii) Rs. 2,47,912/- on accojmt of claims 
in certain suits pending against the com- 
pany? 

(iv) Es. 11,04,776/- representing prqfite 
deemed to have been declared as divi- 
dend under Section 23A of the Incom^ 
tax Act for the years 31st March, 1952 
and 31st March, 1953? 

(v) Rs. 2,36,336/- on account of penal 
f-av under Section 23A for the year end- 
ing 31st March, 1955? 

(vi) Rs. 6,23,736/- representing 10% _ of 
ihe total loans and advances for possible 
bad and doubtful debts?” 

5. Mr. S. R. Banerji, the learned 
Counsel appearing for the assessee, con- 
ceded that in view of the decision of 
this Comrt in Tax Reference No. 286 of 
1962, Re: Sardar Sarjit Singh v. Commis- 
sioner of Wealth Tax, the questions Nos. 
2 ft). 2 fti), 2 (iii), 2 (iv) and 2 (v) must 
be answered in the negative and against 
the assessea The said questions are ans- 
wered accordingly. 

6. So far as Question No. 2 (vi) is 
concerned, Mr. Baneipi ^bnutted that 
though the company in its balance-sheet 
had considered the whole amount of 
Rs. 62,37,363/-, being the total loa^ ^d 
advances outstanding, as good, if the 


assessee wanted to sell these shares in the 
open market any prudent buyer would 
take_ into account the possibility of a 
portion of these loans and advances not 
being realizable. It was, therefore, argu- 
ed that as under the provisions of the 
Wealth Tax Act the assets are to be 
valued at the market value as on the 
valuation date a reasonable proportion of 
the loans and advances in the balance- 
sheet of the company should be allowed 
as deduction on estimate on the possi- 
bility of the_ loans and advances not be- 
ing realized in fulL We are entirely un- 
able to accept this contention. As point- 
ed out by the Tribunal the assessee was 
not in a position to indicate to the Tribu- 
nal whether any particular item of such 
loans and advances had in fact become 
bad or doubtfuL In the balance-sheet 
itself the company had not made any pro- 
vision whatsoever for any bad or doubt- 
ful debts, which meant that accordhig to 
the company the loans and advances 
were realizable in full In the break-up 
value method adopted by the Wealth Tax 
Officer, in valuing 1hese shares what has 
to be done is to find out the net value of 
the assets of the company and deduct 
therefrom the liabilities of the company. 
In determining the net value of the as- 
sets such adjustments shoifid be made in 
the balance-sheet as the circumstances 
of the case might require. In this case, 
as the company itself considered the 
amount of loans and advances due to it 
to be good and no part of it was consider- 
ed to be bad or doubtful, the assessee 
coiild not claim that in computing the 
value of the shares of the company on 
the break-up value method, deduction 
should be made on an estimate of a por- 
tion of such loans and advances on the 
ground of its possible non-realization. 
This question must also be answered in 
the negative and against the assessee. So 
far as Question No. 1 is concerned, Mr. 
S. Mukherjee, learned Counsel for the 
Revenue, drew our attention to a recent 
decision of the Supreme Court in K. S. 
Venkataraman and Co. (P) Ltd. v. State 
of Madras, (1966) 60 ITR 112=(AIR 1966 
SC 1089) and to the observations therein 
at p. 130 . (of ITR)=(at p. 1098 of AIR). 
That was a case imder the Madras Gene- 
ral Sales Tax Act and their Lordships 
had to consider the question as to whe- 
ther a suit could be filed in a Civil Court 
riniming refund of Sales tax paid in spite 
of the bar to such suit contained in Sec- 
tion 18A of the said Act Subba Rao, J., 
(as he then was), delivering the majority 
judgment of the Court referred to the 
provisions in the Indian Income-tax Act 
1922, regiilating functions and the juris- 
dictions to be exercised by the Income- 
tax Officer, the Appellate Assistant Com- 
missioner and the Tribunal and observed 
as follows: — 
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Up to this stage all the three autho- 
rities are the creatures of the Act and 
they function tiiereunder They cannot 
Ignore any sources of income on the 
ground that the relevant provisions offend 
the fundamental rights or are had for 
want of legislative competence The Act 
does not confer any su^ right on them. 
Their jurisdiction is conimed to the 
assessment of the income and the tax 
under the provisions of the Act Whether 
the provisions are good or bad is not 
their concern. But it Is said that Sec- 
tion 66 of the Act makes all the differ- 
ence Section 66 is m two parts Under 
Section 66 (1) withm the prescribed 
time on an appUcaUon made by an asses- 
see or the Commissioner the Appellate 
Trib unal shall refer to the High Court 
any question of law arising out of such 
order if the Appellate Tnbunal refuses 
to state a case on an application filed by 
either of them the High Court may reqiure 
the Appellate Tnbunal to state the case 
and to refer the same to it accordingly On 
a reference made by the Appellate Tri- 
bunal to the High Court the High Court 
Rbali deade the questions of law raised 
thereby and pass its judgment thereon 
and thereafter the Appellate Tnbunal 
may pass such orders as are necessary 
to dispose of the case conformably to 
such judgment It has been held by this 
Court that the jurisdiction conferred 
upon the High Court by Section 66 of 
the Income-tax Act is a special advisory 
junsdiction and its scope Is stnctly 
linuted by the section conferring the 
jurisdiction. It can only deade quesbons 
of law that arise out of the order of the 
Tnbunal and that are referred to it Can 
it be said that a question whether a 
provision of the Act is ultra vires of the 
legislature arises out of the Tribunals 
Older? As the Tnbunal Is a creature of 
the statute it can only deade the dis- 
pute between the assessee and the Com- 
missioner In terms of the provisions of 
the Act, The question of ultra vires Is 
loreign to the scope of its jurisdiction. If 
an assessee raises such a question, the 
Tnbunal can only reject it on the ground 
that it has no jurisdiction to entertam 
the said objection or deade on It As 
no such question can be raised or can 
arise on the Tnbunal s order the High 
Court cannot possibly give any decision 
on the question of the ultra vires of a 
orovlsiotL At the most the only question 
that it may be called upon to deade is 
whether the Tnbunal has Jurisdiction to 
deade the said question. On the express 
provisions of the Act I can only hold that 
it has no such jurisdiction. The appeal 
under Section 66A (2) to the Supreme 
Court does not enlarge the scope of the 
said jurisdiction. This Court can cmly 
do what the High Court can.’ 


7 Mr Mukherjee submitted that la 
view of the aforesaid observations of 
the Supreme Court, this Court must 
declme to answer question No 1 on the 
ground that the Tnbimal was not com- 
petent to refer the said question to this 
Court and this Court, under Section 66 
could not Possibly giye ai^ decision on 
that question. 

8 Mr Banerjee submitted that the 
aforesaid observations of the Supreme 
Court are obiter as In that case the 
Supreme Court was only concerned with 
deading the question of the mamtam- 
ability of a suit in a Civil Court challeng- 
mg an assessment under the Madras 
Sales-Tax Act irrespective of the bar 
against such suits contained In that sta- 
tute The Supreme Court was not re- 
quired to pronoimce on the scope and 
jurisdiction of the Tnbunal or the High 
Court under the provisions of Sertion 68 
of the Income-tax Act He further sub- 
mitted that an observation of the 
Supreme Court which was obiter was not 
bmduig on this Court and m support of 
this proposition he ated a decision of 
the Supreme Comrt in Moti Ram v N E. 
Frontier Railway AIR 3964 SC 600 There 
u a paragraph m the Headnote of the 
Report to the effect that the observa- 
toons in the judgment of the Supreme 
«urt which are m the nature of obiter 
mcta cannot be relied upon solely for 
the purpose of showing that certain Sta 
tutory Rules should be held to be valid 
^ a result of the said observations But 
to the body of the judgment we could 
}Wd no authonty for the proposition bo 
baldly stated In the Headnote,* All that 
we could find was a reference to another 
decision of the Supreme Court in para- 
gmph 46 of the Report and the following 
observations 

In dealing with this aspect of the 
matter this Court no doubt came to the 
conclusion that the termination of Bala- 
kotaiahs services under Rule 3 did not 
amount to his removal or dismissal but 
smce no argument was urged before the 
Court in respect of Rule 148 (3), the 
reference to the said Rule made by the 
judgment is purely in the nature of an 
obiter and so we are not prepared to 
read that statement as a deosion that 
Rule 148 (3) is valid. To read the 6^d 
statement in that manner would be to 
Ignore the fact that this Court had re- 
irersed the conclusion of the High Court 
that the impugned order was vabd under 
Rule 148 f3) speoficaJJy on the ground 
that that case had n ot been made out by 

•This proposition is based on the obser- 
vations in the last seven lines of para- 
graph 43 of the judgment, on page 615 
The error in printing Para 33 under 
Pomt (d) of the headnote on p 600 In- 
stead of ‘para 43 Is regretted.— Ed. 
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the Union of India and should not have 
been adopted by the High Court. 

9. It does not appear that th^ 
ships held that an observation wmch was 
obiter was not bindii^. On the ran- 
feary what their Lordships said was that 
as the Court in the previous decisim had 
no occasion to considCT &at 
Rule, that decision would be 
of obiter and would not be bmdmg on 
the Supreme Court itself m mterpretmg 
SItheTStutory Euls. That 
Qiithnritv for the proposition that tne 
^Se^tions of the .Supr^e C^. e^ 
if obiter, are not bmdmg on this ^ou^ 
nn°^e other hand, the observations of 
§,e SupSe Court, thoush oMta, are 
todSa and must be given efieet to by 
the High Courts. 
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could be referred to and be answered by 
the Hi gh Court under Section 66. The 
decision of the Supreme Court in Venka- 
taraman’s case must be held to have 
laid down the correct state of the 
law and we have to accept the 
position that the Tribunal was not com- 
petent to entertain a challenge as to the 
vires of the Wealth Tax Act and also 
that it did not have the jurisdiction to 
refer Question No. 1 to this Court and 
this Court could not possibly answer 
such a question which has become mere-i 
ly academic. Mr. Mukherji did not con-' 
test the jurisdiction of this Court to 
entertain any challenge to the validity of 
any Taxing Statute in some oth^ jur^- 
diction, as for instance the Writ Juris- 
diction- He submitted that the jurisdic- 
tion of the High Court under_ Section 27 
of the Act, bdng a limited jurisdiction, 
namely, a special advisory jurisdiction, 
in the exercise of such jurisdiction the 
High Court is not entitled to entertain 
such a question. Mr. Banerji cited seve- 
ral other cases in support of his conten- 
tion which, in our opinion, are_ not mat^ 
rial for the purpose of deciding tl^ 
issue. Following the observations of the 
Supreme Court in Venkataraman s case, 
(supra), we decline to answer Question 
No. 1. 

12. The assessee is to pay the costs of 
this reference 

13. BANERJEE, J.:— I agree. 

GDR/D.V.C. Reference answered. 


46) 
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BIJAYESH klUKHERJI AND 
S. K. klUKHERJEA, JJ. 

Ramji Dayawahla & Sons Private Ltd., 
Applicant v. Messrs. Invest Import, Res- 
pondent. 

A. F 0.0. Nos. 110 and 111 of 1964, 
(Suit No. 1359 of 1963), D/- 13-9-1968. 

(A) Constitution of India, Art. 133 (1) 

(c) Grant of cert^cate of fitness 

5’gst Topic of public importance. 

In granting a certificate of fitness for 
appeal to Supreme Court, coCTectness or 
propriety of a decision is nrt the test to 
go but *e pubhc importance oi.the 
topic raised in the case. 

The litigation arising out of a contract 
betiveen an Indian Company and a 
foreign Company, m aid of pother con 
tract entered into between the latto and 
one of the States of India for erection of 
a thermal power station, which is a v^i^ 
able possession for a nation, has a spe- 
ed^ feature which distinguishes it from 
a litigation based on ordinary commercum 
transact ions between two private m- 
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dividuals or bodies. In such a case, it 
IS necessary for our country as a whole 
to have an authoritative pronouncement 
from the highest Court of the realm. 
Such consideration alone makes the case 
*a fit one’ xmder Article 133 (1) (c) 

(Para 6) 

(B) Constitution of India, Art. 133 (1) 
^ Substantial question of Law — What 
IS 

In the case of a contract contai nin g an 
agreement to submit any mutual dispute 
to foreign arbitration, the construction of 
the arbitration clause the question as to 
which law will govern the htigahon. 
namely S 34 of the Arbitration Act of 
1940 or S 151 Civil P C and what is the 
repercussion of one law as against the 
other on ^e question of onus to make 
out a case for a stay of the suit, was the 
stay of the smt justified m absence of 
further and better evidence about what 
the foreign law is question of onus to 
make out a case of stay of smt and evi- 
dence about foreign law, are all substan- 
tial questions of law and even if these 
questions are dealt with m certain man- 
ner m the judgment against which cer- 
tificate of fitness is sought lor, it is a 
groimd which warrants the issue of a cer- 
tificate under Art 133 (1) (Paras ?. 8 9) 

(C) Constitution of India, Art, 133 (1) 
(c) — ’Judgment, decree or final order” 

— These must be final — Test of finality 

— Order of stay of suit for arbitration 
held was finaL AIR 1963 Cal 281, Im- 
pliedly Overruled by ATO 1960 SC 144S, 

The judgment decree or final order 
against which certificate of fitness for ap- 
peal to Supreme Court is sought for 
must be final and not preUmmary or In- 
terlocutory There is, however, no one 
test of finality Final decree does not 
mean last decree but decree dctenmn- 
ing rights finally AIR 1950 FC 77 & 
AIR 1968 SC 733 & (1890) 18 Ind Apo 6 
(PC) Rehed on. (Paras 10, 11) 

Where the question whether the rights 
of the parties will be determined by the 
Court m the ordinary way or by arbitra- 
tion, that IS, m a way which is not the 
court’s way of determinmg rights, is 
finally detemuned against the party, the 
court can never go back upon tiiat deter- 
mination. and the result of ^e award, 
when the arbitrator makes one, is only a 
consequence of such deterndnation. What 
matters is determining the rights of the 
parties finally on the all important ques- 
tion of forum, the established Court of 
the land, or a domestic tribunal like the 
arbitrator (Para 13) 

The order of stay of a suit disabling 
the normal Court to function m the onli- 
nary way. and relegating the parties to 
a non-Court viz., an arbitrator has fina- 
hty attached to it, irrespective of the 
decision one way or the other, later, by 
such non-Court Therefore, the appd- 


late order of stay in the instant case waj 
a final order AIR 1951 Pat 619, Distlng 
& Expl . AIR 1960 Cal 582 & AIR 196. 
Cal 433 & AIR 1963 Cal 405. Rel on, AIB 
1963 Cal 281, Impliedly overniled bj 
AIR 1966 SC 1445 AIR 1955 Cal 257 
Held obiter (Para 
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(1963) AIR 1963 Cal 524 (V S0)= 

68 Cal WN 197. Pankaj Kumar 
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61 Cal WN 559 Shorab Merwanji 
Modi v Mansata F ilm Distribu- 
tors 17 
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D. K. Cassim and Sons 14 
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Ind App 124, Firm Ramchand 
Manjimal v. Firm Goverdhan Das 
Vishandas Ratanchand 14 

(1894) 22 Ind App 1=ILR 17 All 
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(1890) 18 Ind App 6=ILR 15 Bom 
155 (PC), Eahimbhoy and Hibi- 
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Sabyasachi Mukherji and Mrs. Maya 
Ray, for Applicant; Somnath Chatterjee 
and A. Mitter, for Respondent. 

BIJAYESH MUKHERJI, J.:— The 
imsuccessfid appellant craves a certiScate 
under Article 133, sub-article (1) of the 
Constitution for appeal to the Supreme 
Court. 

2. The appellant’s is a suit, ^eging 
breaches of contracts, one of which is 
written and the rest are parol, and claim- 
ing recovery of Rs. 4,25,343.00. A. N. 
Ray, J., stays the suit and all proceedings 
thereunder, because of the written con- 
tract’s arbitration clause which bears; 

> “Any mutual dispute should be settled 
in mutual agreement; however, both the 
contracting parties accept the jurisdic- 
tion of the Arbitration by the Interna- 
tional Chamber of Commerce in Paris 
with application of Yugoslav materials 
and economical law.’’ 

The learned Judge dismisses^ too the ap- 
pellant’s application for ini unction res- 
training the respondent from withdraw- 
ing from the Bihar State Electricity 
Board any money, without keeping a 
balance of Rs. 4,40,000. The appeals 
taken against the aforesaid two orders 
fail. Hence this application for the 
grant of a certificate, after consolidating 
the two appeals which have so failed. 

3. The decision of the Court of appeal, 
presided over by G. K. Mitter, J., (then 
here) and mys^, has since come into 
tile reports: Bamji Dayawahla & Sons 
Pvt. Ltd. V. Messrs. Invest Import, (1965) 

70 Cal WN 199, making it unnecessary to 
go over the facts again. It must, how- 
ever, be mentioned that when the peti- 
tion for a certificate reaches the stage of 

. hearing. G. K Mitter, J., is not in t^ 

•' Court, with the result that the Chirf 
Justice assigns the matter to my learned 
brother and myself. And we hear it. 

4. No doubt, the judgment is a judg- 
ment of affirmance. But I am satisfied 
that the appeal does involve substantial 
questions of law. That apart, the whole 
of materials, we have had put before us, 
completely satisfy me too "that the case 
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is a fit one for appeal to the Supreme 
Court’’, within the meaning of clause (c), 
sub-article (1) of Article 133 of the Con- 
stitution. I proceed to state why I am 
satisfied so. 

5, Much the most important point is 
that which I dwelt on and decided in 
paragraph 48 of my judgment in the ap- 
peals, G. K. Mitter, J., agreeing: 

_ "Here is a contract solemnly entered 
mto between the appellant, an Indian 
company, md the respondent, a Yugoslav 
company, in aid of another contract en- 
tered into between the latter and the 
State of Bihar through its Electrici^ 
Board for erection of a thermal power 
station at Barauni. What a valuable 
possession for the nation such thermal 
power station means is plain to be seen. 
We do not, the Yugoslavs do, know the 
know-how of erecting a thermal power 
station. Hence they are here on the role 
of collaborators to help us make such an 
invaluable acquisition. And to get it 
built the authorities spare from their none 
too adequate resources the reqiusite for- 
eign exchange for the appellant’s mana- 
gmg director, Lalbhai, in order to enable 
him to proceed to Belgrade with a view 
to siepnng the contract which he does, 
his signature being "only one centimetre 
away’’ from the contract’s arbitration 

clause 

this litigation has a special featinre whidj 
distinguishes it from litigations foimded 
on ordinary commercial transactions be- 
tween two private persons. With foreign 
collaboration we so badly need, one 
m^ber State of the larger Welfare 
State (which is India) is adding to the 
nationffi wealth by having a thermal 
power station. It is, therefore, not only 
common sense but also common honesty 
that no attempt should be made, or if 
made countenanced, to flee the terms of 
the contract except in exceptional cir- 
cumstances which we do not see upon the 
whole of the materials we have had put 
before us. It is a relief to find that law 
marches with common sense and com- 
mon honesty.” 

6. What I am on now is not the cor- 
rectness or propriety of the decision of 
mine, agreed to by G. K. Mitter, J. In- 
deed, in a matter as this, that is not the 
test to go by. What I am on now is the 
importance of the topic raised, not yet 
closed, for all we know and are tol^ 
either by any decision of the highest 
Court of the land or by well settled gene- 
ral prindples. See Sir Chunilal V. Mehta 
and Sons, Ltd. v. Centiuy Spinning & 
Manufacturing Co., Ltd., AIR 1962 SC 
1314 at p. 1318. I confess, the more I 
consider it, the more I am convinced that 
the question raised is one of great pub- 
lic importance, so that the foreign colla- 
borators, witii whose aid we are out to 
augment our national wealth and posses- 
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sions, may know e:tactly where they 
stand To my thinking it will be a mis* 
take to equate the transaction, this liti- 
gation evmces, with ordmary commercial 
transachons between two private indivi- 
duals or bodies That being so, what the 
country as a whole is m bad need of is 
an authoritative pronoimcement from the 
highest Court of the realm. In my judg- 
ment, such consideration alone makes the 
case * a fit one for appeal to the Supreme 
Court withm the meaning of clause (c), 
sub-article (1), Article 133, of the Consti- 
tution 

7. Then, here are some of the sub- 
stantial questions of law mvolved in the 
appeals 

(1) The construction of the arbitration 
clause m the contract 
(21 Which law rules the htigation on 
hand, with an agreement to submit any 
mutual dispute to foreign arbitration, — 
Section 34 of the Arbitration Act (10 of 
1940) or Section 151 of the Procedure 
Code 5 of 1908 — and what is the re- 
oercussion of one law as against the 
other on the question of onus to make 
out a case for a stay of the suit? 

(3) Was the stay of the suit justified in 
absence of further and better evidence 
about what the foreign law Yugoslav 
matenals and economical law is — law. 
of which no knowledge can be imputed 
to us, and which has got to be proved, 
as facts are proved, by appropriate evi- 
dence (so lacking here)? 

8 Ko doubt, questions as these have 
been dealt with in a certam manner in 
the judgment against which a certificate 
for appeal to the Supreme Court is now 
sought But that is not what bulks large 
here What bulks large is the grant of a 
certificate that, though the judgment is 
a judgment of affirmance, with the 
amount of the subject-matter of the dis- 
pute m the primary Court, and ui dispute 
on appeal, having been not less than 
Rs 20 000/-. — indeed the stake here is 
over Rs. 4 lakhs, — the appeal does m- 
volve some substantial question of law 
The questions of Jaw formulated in the 
preceding paragraph appear to be sub- 
stantial, by any standard, as between the 
parties Raghunath Prasad Singh v De- 
puty Commissioner of Partabgarh, (1927) 
54 Ind App 126=(AIR 1927 PC 110) and 
the case of AIR 1962 SC 1314 supra In 
Michael Golodetz v Serajuddin & Co. 
AIR 1963 SC 1044 the power under Sec- 
tion 34 of the Arbitration Act was taken 
as inherent m the Court So, whether 
Section 34 simphciter applies or not, 
apart from the Court’s inherent power, 
appears to be still at large, the question of 
onus necessarily trailmg behind Section 
34 applying the respondent to the ajv 
peals gets a stay, on the foot of the arbi- 
tration agreement, unless the appellant 
satisfies the court the other way about. 


that no stay Is called for Section 151 ap- 
plying, It will be for the respondent to 
the appeals to satisfy the court that to 
allow the smt to contmue b to abuse the 
process of the court, 

9 Thus, the ground covered so far 
warrants tiie issue of a certificate under 
Article 133, sub-article (1), of the Consti- 
tution. But there b said to be one formi- 
dable hurdle that the judgment sought 
to be proceeded against does not finally 
determine the rights of the parties, it 
^mply stays the smt, leaving the final 
determmation to the Intema^nal Cham- 
ber of Commerce at Pans. True it is 
that in the absence of a final determina- 
tion we caiuiot issue a certificate the 
petitioner prays the Court for But, it 
is ai^ed the stay means that the smt 
cannot be proceeded with. It is, in efiect, 
takmg off the plamt which becomes dead 
for all purposes Here is therefore final 
determmation of the right of the forum, 
the International Chamber of Commerce 
at Pdn> instead of the Court To that, 
the rejomder is no matter what the 
forum is — and that is so immaterial — 
dispute still remains a dispute to be 
finally adjudicated upon, and finality 
there will be only when there is an 
award not before 

10. The collocation of the words 
•’Judgment, decree or final order” m 
Article 133. sub-article (1) of the Const! 
tution goes to show that, other things be- 
ing there, an appeal hes only from a 
judgment, decree or order which is final 
Necessarily no appeal hes from a judg- 
ment. decree or older wluch is not final, 
that IS to say, which is preliminary or 
interlocutory just what is pointed out in 
Mohammad Amm Brothers Ltd v Dorm- 
mon of India AIR 1950 FC 77, m the 
context of Section 205 sub-section (1) of 
the Government of India Act, 1935 (25 
& 26 Geo V, Ch 42) where the same 
Words occur But what Is the test ot 
finahty’^ No one test Is there No one 
test can be there •rtde the majority judg- 
ment m Mohonlal Maganlal Thakkar v 
State of Gujarat, AIR 1968 SC 733 The 
test will vary according as the real ques- 
tion, which IS the burden of the judg- 
ment decree or order, vanes. 

II Some 78 years ago from today 
with a view to ascertaining whether the 
stamp of finahty was there or not, the 
nature of the proceedings and the real 
question before the Court were looked 
into Such Was the case of Rahimbhoy 
and Hibibhoy v Turner. (1890) 18 Ind 

App 6 where in an accountmg smt the 
defendant denied his liabihty to account 
to the plaintiff The High Court affirmed 
his liability and directed an account. But 
then only accountabihty was decreed 
rad accounts had yet to be taken. So 
long they were not taken, the decree 
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the forms and contents of the memoran- 
dum of appeal, shall apply thereto. 

(3) Unless the respondent files •with 
rae objection a written acknowledg- 
ment from the party who may be affect- 
^ by such objection or his pleader of 
having received a copy thereof, the Ap- 
pellate Court shall cause a copy to be 
served, as soon as may be after the fil- 
mg of -the objection, on such party or 
his pleader at the expense of the res- 
pondent. 

(4) Where, in any case in which any 
respondent has under this rule filed a 
memorandum of objection, the original 
appeal is 'withdrawn or is dismissed for 
defaiilt, the objection so filed may never- 
theless be heard and dete rmin ed after 
such notice to the other parties as the 
Court thinks fit. 

(5) The pro-visions relating to pauper- 
appeals shall, so far as they can be made 
applicable, apply to an objection under 
this rule.” 


Where a decree is partly against one 
suitor and partly against another, one of 
such parties being satisfied -with his par- 
tial success, may not prefer an appeal 
within limitation, but, on the other party 
appealing, may like to reopen the adverse 
part of the decree. In the larger interest 
of the caixse of justice, it is in such cir- 
cumstances that the party satisfied -with 
partial success is granted another oppor- 
tunity of challenging the part of the 
decree against him upon his opponent 
preferring an appeal, of which notice is 
served on him. In order to avail of this 
right, he has to take cross-objections 
witlikt one month from the date of ser- 
vice on him of notice of the hearing of 
his opponent’s appeal. 


In this background, the question arises 
as to what is the effect of the present 
appellant’s appeal in the lower Appellate 
Court halving been dismissed as barred 
by limitation. 


From one point of ■view he may be held 
not to have preferred any appeal but from 
another point of -view, it may be held 
that ha'ving himself chosen to prefer an 
appeal and haidng failed in his radeavour 
to successfully assail the impugned 
decree, even though on accoimt of bar 
of limitation, in fairness, he should not 
be allowed to have a second chance of 
reopening the controversy in the garb or 
cross-objections. This aspect has not 
been fully developed at the bar ^d I 
would, therefore, be disindined to 
press any considered opimon on the 
point. I should, however, like to point 
out that it woiild have been more m 
consonance rvith t^e practice^ fi toe 
learned Additional District Judge had 
not disposed of toe 
before disposing of H. Mohd. Muslim s 
appeal The cross-objections are to be 
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heard and, as a general rule, the Court 
in expected to dispose of both the appeal 
and toe cross-objections together by one 
judgment and toe decision should be in- 
corporated in one decree. The app^ant’s 
learned _ counsel has, however, not made 
apy grievance of this procedure and I 
need say nothing more on it. 

One point does seem to require notice, 
to Mohd. Muslim’s appeal was finally 
disposed of on 6-12-1965 when it was 
dismissed affirming toe decree appealed 
from and that decree has ob-viously now 
become final. No challenge is directed 
against the judgment and decree dispos- 
^gof that appeal. If the present appeal 
is ^owed and toe cross-objections are 
sent back for reconsideration, it would 
lead to a somewhat extraordinary situa- 
tion, for toe appeal in which the cross- 
objections were preferred, has been 

finally disposed of more than two years 
ago affirming the decree of the trial 
Court on toe merits and the Court would 
now be called upon to vary that decree. 

_ As a matter of fact, on toe peculiar 
circumstances of this case, fresh disposal 
of the cross-objections would entail the 
Possibility of two decrees, which 

have become final, being varied by 
toe same Court, namely, the Court 

of. the Addition^ District Judge. This 
situation seems to me to be some- 
what extraordinary and also not in 
accordance -with the normal practice 

apd the apparent scheme of toe relevant 
law of procedure. It may be remembered 
that by means of a deeming fiction, toe 
cross-objections are, for certain purpo- 
ses, treated as a memorandum of appeal, 
but they are neither registered as an ap- 
peal nor are they cloth^ -with an inde- 
pendent status as such. They do not 
constitute a separate independent cause 
or -writ but largely draw their source 
of survival from the competence of the 
appeal in which they are taken and toe 
exceptions to this dependence are pro- 
■vided in sub-rule (4) of Rule 22. 

Rule 22 is indeed a part of the proce- 
dural scheme consisting of this rule and 
Rule 22 of Order 41 and is ob-vioUsly 
inspired by toe larger cause of justice 
as observed earlier. The cross-objections 
are, therefore, expected to be disposed 
of along -with toe appeal in which they 
are talcen and after toe final disposal of 
that appeal, it may, as a general rule, 
be difficult to deal with the cross-objec- 
tions as if they constitute an indepen- 
dent appeal In toe absence of any bind- 
ing precedent or of any clear provision 
of law, therefore, I am disinclined, as 
at present ad-vised, to countenance such 
a position as is suggested by toe appel- 
lant and to remit toe case to toe lower 
Appellate Court for adjudicating on toe 
cross-objections on toe merits after toe 
final di^osal of toe appeal, even if 
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otherwise such a course were legally 
permissible and called tor 

8. The legality of the view taken by 
the lower Appellate Court m regard to 
the competency of the cross-ohjectiona 
directed against the co-respondents has 
not been challenged by the appellant’s 
learned counseL He has, however, argu- 
ed that the cross-objections were In fact 
directed against the appellant m the 
lower Appellate Court. I have gone 
through toe cross-objections dated 2(1-12- 
1963 and I find that out of 15 grounds 
of cross-objections, the only challenge 
against the appellant in that Court is 
contained m toe 1^ two hand-wntten 
lines m ground No 14. Those two Imes 
read as under 

"Neither defendant No 8 the present 
appellant, nor the plaintiff can have a 
decree of ejectment against the present 
objector-respondent No. 9 (defendant 
No 6) 

As the judgment of toe lower Appellate 
Court toows, this point does not appear 
to have been argued before that Court, 
for, had it been argued, it may be pre- 
sumed that the learned Additional Dis- 
tnct Judge would have considered it and 
expressed his oplnioa as to why this 
ground could not be considered to be 
directed against H. Mobd. Muslim, the 
appellant in the lower Appellate Court 

I have compared toe grounds contain- 
ed in toe memorandum of appeal pre- 
sented by toe present appellant in the 
Court of toe Senior Subordinate Judge, 
which memorandum was returned to him 
for b^ig presented to toe Court of the 
Distnct Judge and was actually so re- 
presented, with toe grounds of His cross- 
objections and I ^d that the typed 
grounds in both toe memorandum are 
practically simil ar word for word ex- 
cept for the additional band-written 
lines in the cross-objections as noticed 
earlier To me. It seems that both the 
appeal and toe cross-objections were 
intended to be exclusively directed 
against toe Judgment and decree of the 
trial court only in so far as they were 
in favour of the plaintiffs and the newly 
added challenge m paragraph 14 of toe 
cross-objections must be deemed cot to 
have b^n argued before toe lower Ap- 
pellate Court, 

Now, if this groiuid was not pressed 
b-fore toe lower Appellate Court, which 
means that it was given up, then obvi- 
ously It Is difficult to fiiid ^ult with toe 
view taken by the Courts below The 
argument, that in the cross-objections 
taken against toe appellant, Inadental 
relief may also be dalmed against a co- 
respondent, even if permissible. Is met 
by toe contention that under toe mere 
pretext of directing tha cross-obJectloQS 


on an unsubstantial point the cross- 
objections against the appellant and a 
co-respondent cannot be ^owed in ess- 
eime to contest only the decree made in 
favour of other co-respondents The cross- 
objections are taken in an appeal and it 
is toe particular appellant alone who 
may be taken to have facilitated his op- 
ponent on eauitable grounds contamed in 
Rule 22 to re-open toe finally concluded 
controvert against him, but to expose 
the decree in favour of toe other co- 
respondents to a toallenge in this man- 
ner after the expiry of limitation iar 
appeal, wo^d in my opimon, be most 
unjust to them because they would have 
no opportunity of taking cross-objectioas 
against toe cross-objecting respondents. 
But as. In my view, this challenge con- 
tained In toe last part of groimd No 14 
In the memorandum of cross-objections 
was not urged m toe Court below it 
cannot be relied upon m support of the 
present appeal. 

This appeal accordingly fad* and is dis- 
missed with costa 

BDB/D V C, Appeal dismissed. 
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Chief Controlling Revenue Authority 
and another, Petitioners v Fertilizer Cor- 
poration oi India Ltd. and others, Res- 
pondents 

Civil Revn. Na 406-D of 1962, DA 
29-9-1966 from order of Sub J„ lit 
Class, Delhi D/- 16-4-1962. 

(A) Court-fees and Smts Valuations 
Fees Act (1870), Ss. 26, 27 (b) — 
Rules under, framed by Delhi Govern- 
ment and notified on 29-3-1954 are ultra 
vires its rule-making power — Insistence 
on exclusive use of stamp with name 
of Delhi State printed over it b illegal. 


The rules framed by toe Delhi State 
Government and notified on 29-3-1954 in 
the Government Gazette (Delhi State) 
dated 8-4-1954 are outside the rule- 
making power of the Govermneat 
Neither S 26 nor S 27(b) authorise the 
appiu pilata Government to make rules 
providing that a Court-fee stamp which 
is not ovep-pnnted with toe name of cer- 
tain State would not be usable In toe 
courts of that State CR No. 482-D cf 
1956 DA 5-1-1959 (Punj), and AIR 1959 
PunJ 629, Foil. (Paras 3, 4) 


(B) Court-fees and Smts Valuations — * 
—Court Fees Act (1870), Pre.— Inter- 
pretation of the Act should be LbeiaL 
Courts should put a liberal interpreta- 
tion on fiscal statutes like toe Court 
Fees Act so as to lessen and not to mid 
to toe burden of litigation. T he Court 
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Fees Act is notorious for bad drafting and 
it is an artificial statute shovung hardly 
any principle in its scdieme. 

(Para 3) 

(C) Court-Fees and Suits Valuations — 
Court Fera Act (1870), S. 13 — Return of 
plaint for proper presentation to compe- 
tent Court of another State — Court- 
fee purchased in former State can law- 
fully he received in Court in latter State. 

Where a plaint hearing court-fee is 
returned by Civil Coiut of one State, for 
presentation to a competent Court of 
another State, the Court-fee purchased 
by the plaintiff for use in Civil Court 
of the first State can lawfully be receiv- 
ed in the Civil Court of the latter State, 
as proper Court-fee stamps. 

(Paras 3, 4) 


Unless there is a spedfic bar in the 
Court-fees Act or any statutory rules 
lawfully framed against the use of court- 
fee stamps purchased by a citizen in one 
State from being used in another State 
in the Union of India, there is no legal 
Sustification for depriving a citizen 
tfrom using these stamps in a State 
other than that of the purchasa The 
various States in the Union of ^dia 
are not foreign countries and there is no 
law providing that court-fee purchased 
in one State can be valid in law only 
in that State and cannot be used m a 
different State. Justice is not sold by 
the States in Indian Republic, Nor entry 
No 3 of list n of the 7th Schedule of 
the Constitution contemplates that pay- 
ment of price of the court-fee into the 
coffers of the particular State, the Courts 
of which are lawfiiUy approached by a 
citizen seeking justice, is a constitutional 
condition precedent. C. R. No. 482-D of 
1956 D/- 5-1-1959 (Punj), Foil 

(Para 4) 

Cases Referred: Chronological Paras 

(1959) AIR 1959 Punj 629 (V 46), 
Bhuramal Din Dayal v. Imperial 
Flour Mills Ltd. J 

(1959) CR No 482-D of 1956 D/- 
5-1-1959 (Punj), State of Punjab 
V. R. B. Madho Parshad . ^ i 

11953) CR No 147 of 1951 D/- 24-4- 
1953 (Pimj), M. Gobi Mai v. Pun- 
jab Nation^ Bank Ltd. ^ 

(1927) AIR 1927 Bom 257 (V 14)= 

TT.R 51 Bom 236, Ganesh Tavan- ■ 
appa V. Tatya Bhar^P^ * 

(1926) AIR 1926 Pat 408^ 13)= 

8 Pat LT 33, Nar^ Chandra v. 
Charles Joseph Smith ^ 

(1912) UiR 35 Mad 567 = 21 Mad 
LJ 533 (FB), S. Visweswara 
Sarma v. T. M. Nair " 

(1895) ILR 19 Bom 145. Puma 

Bai V. Lakshman Bhikaji 
S, S. Chadha, for Petitioners; M, 
ESTohra, for Respondents. 

ORDER: It is a matter of surprise that 
the Chief Controlling Revenue Authority 


3 

S. 


and the Delhi Administration through 
the Chief Controlling Revenue Autho- 
rity should have considered it necessary 
to approach this Court on revision tmder 
section 115, Code of Civil Procedure, 
against the order of a learned Subordi- 
nate Judge dated 16-4-1962 holding that 
^e coi^-fee purchased by the plaintiff 
in Punjab, when the plaint bearing that 
court-fee was returned by a Hoshiarpur 
Civil Court for being presented to a com- 
petent Court at Delhi, can lawfully be 
received in the civil courts at Delhi as 
proper coml-fee stamps. 

2. The learned Subordinate Judge in 

order relied on an unreported deci- 
sion by a Division Bench of the Punjab 
High Coiurt in Mr, Gobi Mai, etc. v. 
Pimjab National Bank Ltd. etc. C. R. 
No. 147 of 1951 D/- 24-4-1953 (Punj). 

In that case, the court-fee stamps had 
been ptxrchased in Lucknow and were 
used on a plaint filed in a Court at 
Delhi. The objection that these court- 
fee stamps coidd not be lawfully used in 
Delhi Courts was repelled by G. D. 
Khosla and R. C. Soni JJ. 

3. On revision in this Court, Shri 
S. S. Chadha the learned counsel appear- 
ing on behalf of the petitioners before 
me, has very strongly submitted that 
when the Division Bench decision was 
given in April, 1953, then the rules 
framed by the Delhi State Government 
and notified on 29-3-1954 in the Govern- 
ment Gazette (Delhi State) dated 8-4- 
1954 were not in existence, with the 
result that that decision must be held to 
be obsolete and no longer binding in 
view of the later rules. The learned 
counsel was, however, constrained to 
admit that there are two later Single 
Bench decisions of the Punjab High 
Court which directly go against him. 
One of these decisions was given by 
S. B. Capoor, J. in State of Punjab v. 

R. B. Ma(tto Parshad, C. R. No. 482-D 
of 1956 D/- 5-1-1959 (Punj) in which 
the rules relied upon by Shri Chadha 
were conadered and the decision given 
against the challenge to the validity of 
the plaint bearing court-fee stamps pur- 
chased at Gurgaon and later used in 
Delhi Courts, ihe learned Judge observ- 
ed as unden 

'Tt is well settled law that where a 
Court after receiving a plaint and can- 
cdling the stamp affixed thereto returns 
the plaint for presentation to the proper 
Court \mder Order VH, Rule 10 of the 
(^deof Civil Procedure, 1908, the latter 
^urt to which the plaint is represent- 
ed is bound to give credit to the fee 
already levied by the former Court” 

For this view, reliance was placed on 

S. Visweswara Sarmav.T.M. Nair, (1912) 
ILR 35 Mad 567 (FB) and Ganesh Tava- 
nappa Burde v. Tatya Bharmappa, AIR 
1927 Bom 257. "While dealing with the 
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rules ated before S. B Capoor J and 
I may point out that the same rules 
have now been relied upon by Shil 
Chadha, the learned Judge, after reiffo- 
ducing the relevant poiiions of Ss. 26 
and 27 of the Court-fees Act, observed 
thus- 

"Rai Bahadur Har Parshad on behalf 
of the plamtiff has nghtly contended 
that neither section 27 nor section 27 
(b) authorise the appropriate Govern- 
ment (which m this case was the Gov- 
ernment of Delhi) to make rules pro- 
viding that a court-fee stamp which U 
not over-printed with the word ‘Delhi’ 
would not be usable m the Delhi Courts. 
In the interpretation of the statutes It 
IS a cardinal pnnaple that a rule which 
relates to a matter not arising under the 
provision of the Act must be held to be 
ultra vires of the Act A somewhat simi- 
lar point came up for consideration 
before the Patna High Court m Naresh 
Chandra v Charles Joseph Simth, AIR 
1926 Pat 408 In that case, the words 
for use m the High Court only* were 
impressed on the back of court-fee 
stamps affixed on the plaint m a certain 
suit After the stamps had been punch- 
ed, they were rejerted by the Subordi- 
nate Judge on the ground that they bore 
on the back the words ‘lor use ^ the 
High Court only’ The learned Judge 
observed that the words Impressed on 
the back of the stamp may have some 
significance for administrative purposes; 
but they were not capable of invalidat- 
ing the stamps themselves.” 

Reliance by the learned Judge was also 
placed on Anna Puma Baiv Lakshman 
Bhikaii, (1895) ILR 19 Bom 145 for the 
view that section 26 of the Court Fees 
Act does not authorise the making of a 
direction that the court-fee stamps 
should bear the words 'court-fees’. This 
decision was followed by me In Bhura 
Mai Dm Dayalv Imperial Flour 
Ltd. AIR 1959 629 There. I had 

occasion to observe that Courts should 
put a liberal interpretation on 
statutes like the Court Fees Act so as to 
lessen and not to add to the burden of 
litigation. I also pointed out that the 
Court Fees Act was notorious for bad 
drafting and it was an artifiaal statute 
showing hardly any prlnople m its 
scheme If that be the true posiPon, then 
lam wholly unable to justify any objec- 
tion to the court-fee which was purchas- 
ed at Hoshiarpur m the present case 
from bemg used in Delhi. 

4. Shri Chadha has very eloquently 
argued that every State is enPtied to 
realise revenue on court-fee and. there- 
fore, merely because a ahzen happens 
to pay court-fee in Punjab, he should 
not be held entitled to come to Delhi 
and seek justice without paying court- 
fee to the State of Delhi. This argument 
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has not impressed me at alL Unless there 
is a speafic bar in the Court-Fees Act 
or any statutory rules lawfully framed 
against the use of court-fee stamps pur- 
chased by a atizen in one State from be- 
ing used in another State m the Union 
of India. I do not fmd any legal justifi- 
cation for depriving a atizen from using 
those stamps in a State other than that 
of the purchase The vanous States in 
this Union are notforagn countries and 
my attention has not been drawn to any 
provision of law by the learned counsd 
for the petitioner which would show that 
court-fee purchased in one State can be 
valid m law only in that State and can- 
not be used in a different State Jus- 
tice, it must not be forgotten is not sold 
by the State m this Republic Payment 
of price of the court-fee into the coffers 
of the particular State the Courts of 
which are lawfully approached by a 
atizen seeking justice, is not a constitu- 
tional condition precedent as has been 
sought to be suggested by a reference to 
entry No 3 m Ust H of the Seventh 
Schedule of the ConstituPon. To insist 
on a atizen paying court-fee twice over 
for seeking Justice m the same cause <an 
be justified only on a clear and meci- 
£ic provision of law validly made None' 
has been ated In the present case except 
the rules mentioned above The corrert- 
ness of the decisions holding those rules 
to be outside the rule-making power has 
not been questioned and I have not been 
persuaded m this case to disagree with 
the view taken in those deanons 
5 I need not say anything on the 
preluninary objection raised on behalf of 
the respondent that the Chief ControU- 
Ing Revenue Authority should not M 
heard in this case on revision in support 
of the challenge to the court-fee paid fay 
the plamtiff. On revision under section 
115 C. P C., this Court can suo motu 
Ecrutmise the record of a case and make 
suitable orders It is therefore, unneces- 
sary to express any considered opinion 
on the challenge to the locus standi of 
the two petitioners who have filed this 
revision, though I cannot help observing 
that the facts and circumstances of this 
case were not of such paramount import- 
ance as to impel the two petitioners to 
approach this Court for the purpose of 
fixing a double liability on the plaintiff. 
The State of Delhi might well, in Its 
judiaous discretion, have felt satisfied 
with the order of the Court below Indeed, 
It S“ems to me that this revision 
was directed to be filed presumab- 
ly m ignorance of the two ded- 
sions ated above which have held 
the field smce 1959 I have Ignon* 
ed the earber Bench decision mven 
la April, 1953 because, accordingly to 
Shri Chadha, the pnnaple laid down 
therem would not hold good after the 
rules relied upon Mm 



1969 Amar Nath v. Alfe (Jagjit Singh J.) (Prs. 6-7)-[Prs. 1-4] Delhi 133 


6. Even assuming the view of the 
Court below was not quite correct, I 
would still have declined to interfere on 
revision in this case for more reasons 
than one. Not only is the decision of the 
Court below eminently just, but after 
the lapse of six years, to interfere on 
revision on this ground, would hardly be 
consonant with the cause of justice, as 
I am informed that the proceedings^ in 
the Court below have already ended in a 
decree. 

7. This revision, for the reasons given 
above, fails and is dismissed with costs. 

DVT/D. V.C. Revision dismissed. 


AIR 1969 DELHI 133 (V 56 C 21) 
(HIMACHAL BENCH AT SIMLA) 
JAGJIT SINGH, J. 

Amar Nath, Petitioner v. Alfa, Respon- 
dent. 

Criminal Rei No. 18 of 1968, D/- 22-4- 
1968. 

Criminal P.C. (1898), S.397 (1)— Con- 
viction of accused in two separate trials 
— Sent^ce in subsequent trial can be 
ordered to run concurrently with previ- 
ous one. AIR 1925 Lah 334, Dissented 
from; AIR 1926 Nag 426 and AIR 1951 
Raj 68 and AIR 1924 Rang 307, Eel. on. 

(Paras 4, 8) 

Cases Referred: Chronological Paras 

(1951) AIR 1951 Raj 68 (V 38), 

Surja V. The State 7 

(1926) AIR 1926 Nag 426 (V 13)=' 

27 Cri LJ 807, Mahadeo v. 
Emperor 7 

(1925) AIR 1925 Lah 334 (V 12) = 

26 Cri LJ 731, Batan Singh v. 
Emperor 2 

(1924) AIR 1924 Rang 307 (V 11) = 

25 Cii LJ 1310, Emperor v, Nga 
Po Thaung 7 

K. C. Pandit, for Petitioner. 

ORDER: The respondent in this case, 
Alfa by name, was tried separately in 
two cases imder section 16 (1) (a) (i)_of 
the Prevention of Food Adulteration 
Act, 1954. Against him complaints 
were filed by a Food Inspector for sell- 
ing adulterated milk. One of those cases 
was decided by the Magistrate, First 
Class, Chamba, on November 7, 1967 and 
the respondent was sentenced to six 
months’ rigorous imprisonment and fine 
of Rs. 1,000/-. The second case wp 
decided on November 13, 1967 and me 
sentence awarded was six months 
rigorous imprisonment and fine of 
Rs 500/-. While deciding the second 
case the learned Magistrate ord^d that 
the sentence of imprisonment sh^ run 
concurrently with the sentence in the 


previous case which was being, rmder- 
gone by the convicted person. 

2. A revision was filed by the Pood 
Inspector concerned in the coizrt of the 
Sessions Judge, Kangra Shri Chet Ram, 
the learned Sessions Judge, made a 
report recommending setting aside of 
the order of the Magistrate by which he 
had directed that the subsequent sen- 
tence shall run concurrently wife fee 
previous sentence. According to fee 
learned Sessions Judge as the cases 
against fee respondent were separate 
ones and were decided on different dates 
fee sentence in fee case decided on a 
latter date could not be ordered to run 
concurrently wife fee sentence which 
was already being imdergone in fee case 
which was decided earlier. Batan Singh 
V. Emperor, AIR 1925 Lah 334 was reli- 
ed upon in support of that view. 

3. Section 397 of the Code of Crimi- 
nal Procedure, hereafter referred to as 
fee Code, reads as under: 

"(1) When a person already undergo- 
ing a sentence of imprisonment is sen- 
tenced on a subsequent conviction to 
imprisonment or imprisonment for life, 
such imprisonment or imprisonment 
for life shall commence at the ex- 
piration of fee imprisomnent to which 
he has been previously sentenced, 
imless the Comt directs that fee subse- 
quent sentence shall run concurrently 
wife such previous sentence: 

Provided that where a person who has 
been sentenced to imprisonment by an 
order under section 123 in default of 
furnishing security is, whilst undergoing 
such sentence, sentenced to imprison- 
ment for an offence committed prior to 
the making of such order, the latter 
sentence shall commence immediately. 

(2) When a person already undergoing 
a sentence of imprisonment for life is 
sentenced on a subsequent conviction to 
imprisonment or imprisonment for life, 
the subsequent sentence shall run con- 
currently wife such previous sentence.” 

4. It will be seen feat section 397, as 
it now stands, gives power to a Court 
to direct that a subsequent sentence shall 
nm concurrently with a prerious sen- 
tence. Before fee amendment of the 
Code in the year 1923, except where 
several sentences were passed at one 
trial or where in the case of a 
youthful offender, section 32 of the 
Reformatory Schools Act, 1897 (Vin 
of 1897) applied, there was no provision 
by which a subsequent sentence could 
be made to nm concurrently with a pre- 
\-ious sentence. Section 397, prior to its 
amendment in that year, was in fee fol- 
lowing terms: 

"When a person already undergoing a 
sentence of imprisonment, penal servi- 
tude or transportation is sentenced to 
imprisonment, penal servitude or trans- 
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portation. such imprisonment, penal serri- 
tude or transportation s hall commence 
at the expiration of the imprisonment, 
penal servitude or transportation to which, 
he has been previously sentenced. 

Provided that if be is imdergoins a 
sentence of imprisonment, and the sen- 
tence on such subsequent conviction is 
one of transportation, the Court may. m 
Its discretion, direct that the latter sen- 
tence shall commence immediately, or 
at the expiration of the imprisonment 
to wluch he has been previously sentaic- 
ed.’ 

5 By Amendment Act XVU of 1923 
the words 'hmless the Court directs that 
the subsequent sentence shall run con- 
currently with such previous sentence’ 
were added at the end of the first para- 
graph of section 297 of the Code and it 
was only thereaher that it became com- 
petent for a Ma^strate in cases tned 
separately and even deaded on different 
dates to which secbon 22 of Act VUI 
of 1897 did not apply, to order that the 
subsequent sentence shall run concur- 
rently with a previous sentence. 

fi Section 397 of the Code was sub- 
Bbtuted by a new section by the Amend- 
ment Act of 1955 but sub-section (1) 
which Is the Levant provision for pur- 
poses of this case remamed substantial- 
ly the same as the old section alter the 
amendments made m the year 1923 
7 In Mahadeo v Emperor, AIR 1926 
Kag 426 as a result of separate trials the 
accused were sentenced m one case 
under sections 457 and 411 and m the 
other case under section 401 of the 
In dian Penal C^e. It was held that m 
View of the provisions of section 397 of 
the Code the sentences could be ordered 
to run concurrently A reference may as 
well be made to Suna v The State, 
AIR 1951 Raj 68 and Emperor v Nea 
Po Thaung AIR 1924 Rang 307 With 
great respect I am of the opimon that 
the view taken in Batan Singhs case 
was not correct No reference was made 
to the provisions of section 397 as they 
exist^ after the amendments made in 
the year 1923. It seems that the addition 
to that section of the words ’'unless the 
Court directs that the subsequent sentence 
Shall run concurrently with such 
previous sentence made by the Amend- 
ment Act XVn of 1923, were not brought 
to the notice of the Court 


8. Under section 397 of the Code It 
■was competent for the Magistrate f^ist 
Idass, Chamba, to order that the subse- 
Iquent sentenca shall tun concurrenUy 
Iwith the previous sentence. Shri ^ C. 
IPandit learned counsel for State, wl^ 
did not support the recommendation 
made by the learned Additional Sessions 
Judge. 

9 The order made by the learned 
Magistrate was within his competence. 


No interference Is, therefore, called for 
The reference is, accordingly declin^ 
DVT/D VC. Reference rejected. 


AIR 1969 DELHI 134 (V 56 C 22) 

(HIMACHAL BENCH AT SIMLA) 
HARDAYAL HARDY. J 

Moti Ram. Petitioner v Smt Rittoo, 
Respondent. 

a M. P Na 154 of 1967, D/- 17-9- 
1968 

Registration Act (1908). S 69 (1) (t) 
(as amended by Tndtan Registration 
(Punjab Amendment) Act (1961)) — 
Pnnjab Document Writers Licensing Rules 
(1961), R 3(2) — Sub-mle (2) is m excess 
of mle-malong powers conferred under 
S 69 (1) (bb) and so ultra vires 

Sub-nUe (2) of Buie 3 is ultra vires 
Inasmuch as it travels beyond the limits 
prescribed for rule-malang authority by 
clause (bb) of sub-section (1) of S 69 
(Para 15) 

Section 69 of the Registration Act 
confers power on the Inspector-General 
to frame rulesbutthe rules made byhim 
must be consistent with the Act and thevi 
must also be stnetly in accordance witbj 
the authority conferred by the statute. ' 
(Para 11)^ 

The object of the rules framed imder 
Section 69 ll) (bb) Is to regulate the 
practice and profession of document- 
writers The use of the expression la 
the offices of the registering officers 
may not be strictly construed to include 
only those persons who shall be pennitt 
ed to art as document-writers by accoro- 
modation bemg provided to them m those 
offices and may well mclude even other 
persons who may not atting m the 
offices of registering officers but may 
still be wnting documents which ulti- 
mately come up for registration. But the 
ambit of the rules can by no means 
be extended to prohibit all persona 
other than licensed document writers 
from wnting such documents. 

(Para 11) 

The rule-making power under this 
clause certainly permits the laying down 
of the condition that after the publica- 
tion of the rules no person ghail practice 
as a document-writer except under a 
licence granted by the lacensmg Autbo* 
rity It also brmgs within its sweep the 
eligibility of persons to be licensed and 
other matters incidental thereto but 
there is certainly no warran t for a rule 
which provides that no registering offi- 
cer shall accept any document for regis- 
tration which IS not wnttoi by a licens- 
ed document-writer or by the executant 
himself. As su ch the ru le has nothing 
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1969 

to do ■with regiilating 'the practice and 
profession of document "writing and it 
also amoimts to the creation and impo- 
sition of an additional^ requiremrat 
which is not to be fo'und in 'the Act it- 
6dL fPara 11) 

K D. Sud, for Petitioner, B. Sita 
Ram, for Respondent. 

ORDER; The petitioners Motiram ^d 
Brijlal have filed this application und^ 
Article 227 of the Constitution in wm^ 
■they pray that 'the order of "toe Sub- 
Registrar, Banjar, District Kulu dated 
August 18, 1966 whereby he refund to 
register the "will executed by j^t. 
roo on December 13. 1965 and confirmed 
on appeal by the Registry, Kulu Dis- 
trict by his order dated J^u^ 16, 
1967 be set aside and a direction be 
issued to the Sub-Reg^ar to ^ 

said document for registratiom The bnm 
facts as stated in the ord^ of the Re^- 
trar are that Mst. Dilbaroo w^.the 
owner of certain property. She died on 
December 22, 1965. The ^tihoners ^eg- 
ed that before her death she had made 
a will bequeathing the prope^ to th^ 
After the death of Mst. Dilb^oo ^e 
petitioners presented the 
Snb-Reeistrar Banjar, District Kmu 
iSs 40 aiid ; 41 of the^^an 
Registration Act, 1908 for 
Sint. Rittu Devi daughto 
‘■'TOO deceased opposed the regisriahon ol 
the ^ ^d fhed her written stat^ent 
m jSiS- S ,1966 but did Mt 
raitip anv objection on "the ground tnai 
t^ wffl was not written by a hcensed 
deed-"writer, 

2 The petitioners examined _5 wit- 
nJses before the Sub-Registry mdud- 
^ Devi Singh (PW-1) who is the smbe 
o/the -will and Jaishi ^^am yd Mm 
Singh who had attested *e wiR 

a licensed document writer We o^er w 

tioners in "this Court. 

3 The Sub-Registrar has dedined to 
for registration on the 
accept the Inspector- 

?r&^ffi»^«atiouA=l. 1908. 

to whom dooiuouts may 

be written — , 

(1) After a month of the P^^cayn 
these ^^s in the offidal Gazette no 
SSon shall practise as a document- 


writer except imder a licence granted by 
the Licensing Authority. 

(2) No registering officer shall accept 
any document for registration which is 
not "written by a licensed doc um e n t- 
writer or the executant himsdl” 

4. Learned counsel for the petitioners 
has argued that sub-rule (2) of Rule 3 
is ultra "vires inasmuch as it is in excess 
of the rule-making power of the In- 
spector General of Registration under 
Section 69 of the Regi^ation Act In 
order to appreciate the argument of "the 
learned counsel it is necessary to set out 
the history of this rule. It appears that 
formerly "there was no check on the 
writing of deeds and applications falling 
under the Indian Registration Act and 
also on the fees charged by the deed- 
"writers. Often, people "wi'th little 
experience and knowledge of "the la"W3 
on Stamp and Registration, used to "write 
out those documents at very high rates. 
To remedy this e"vil the Indian Registra- 
tion Act was amended by enacting the 
Indian Registration fPunjab Amendment) 
Act, 1961 in its application to the State 
of Pimjab. One of the amendments in- 
troduced by the said Act was to amend 
Section 69 of the Indian Registration 
Act, 1908 by inserting in sub-section (1) 
of Section 69 of the principal Act, after 
clause (b), the foIlo"wmg clause, name- 

ly; 

"(bb) declaring what persons shall be 
permitted to act as document-"writers in 
the offices of registering officers, regu- 
lating the issue of licences to such per- 
sons. the conduct of business by them, 
the scale of fees to be charged by them 
and determining the authority by which 
breaches of such rules shall be investi- 
gated and the penalties which may be 
imposed.” 

5. Pursuant to the powers conferred 
by the aforementioned Section 69 the 
Inspector-General of Registration, Pun- 
jab "With the previous approval of the 
Governor of Punjab made certain rules 
called the Pimjab Document Writers 
licensing Rules, 1961. Clause (1) of R. 3 
prohibits persons from practismg as 
document-writers except under a Hcence 
Granted by the Licensing Authority. 
Clause (2) prohibits the registering offi- 
cer from accepting^ any document for 
registration which is not "written by a 
licensed document-"writer or the execu- 
tant himself. 

6 Sub-rule (2) of Rule 1 excludes the 
application of these rules to legal _ prac- 
titioners. Rule 4 lairs down conditioy of 
eligibility for being licensed as docu- 
ment-"writer or, if licensed, to continue 
as a document-wniter. Rule 5 prescribes 
academic qualifications necessary for 
obtaining a licence. Rules 6 ^<17 deJ 
with holding of a special exan^abon and 
with applications for permission to take 
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that exanunation. Rule 8 provides for 
Bcrutmy of applications to sit m the exa- 
nunation while Rule 9 prescribes the 
syllabus for speaal exaimnatioa. These 
lilies are followed by rules for issuing 
licences, prescnbmfl the highest lees 
chargeable by document-writers, condi- 
tions of hcence and penalties for breach 
of conditions of hcence 
Rule 2 (b) defmes a document It reads 
' (b) document’ means a document 
written for presentation to a registering 
officer and mcludes an apphcation for 
copy inspection, search, extension of 
period and issue of summons or warrants 
and an apphcation under section 73 or 
a memorandum of appeal under S 72 of 
the Act 

Rule 2(c) defines a document writer It 
reads — 

(c) document writer means a person 
holding a hcence for practismg as a 
writer of documents for hire 

7 Examination of these rules makes 
It cleat that the will presented by the 
petitioners is a document within the 
meaning of that term as defined in Rule 
2(b) There is also no doubt that if Rule 
3(2) IS a valid rule the Sub-Registrar was 
perfectly justified In refusing to accept 
the will presented by the petitioners for 
registration as the same is admittedly sot 
written by a hcensed document writer 
or by the executant herself. 

8 The question for consideration 
however is whether Rule 3(2) is a vahd 

9 The contention of the learned coun- 
sel for Ae petitioner is that the condi- 
tions necessary for the presentation of a 
will for registration are laid down m 
Sections 40 and 41 of the Indian Registra- 
tion Act Under Section 40(1) the will 
may be presented for registration by the 
testator or after his death by any person 
claiming to be his executor or otherwise 
under the wiU. Under Section 41<1) a 
will when presented for registration by 
the testator has to be regikered In the 
same manner as any other document 
The condition that tte will must either 
be written by the executant by himself 
or by a licensed document-wnter is not 
one of the conditions which is necessary 
for the purpose of presentation and regis- 
tration of toe wilL If toe will xs present- 
ed for registration by toe testator it is to 
be registered in the same manner as any 
other document i e that the re^tenng 
officer may satisfy himself by following 
toe procedure laid down in Section 35 of 
toe Act and he may make an enquiry as 
to the minority or samty of toe testator 
etc. But when the will is presented for 
registration by any other person entitl^ 
to present it toe registermg officer is 
bound to register toe same under sub- 
section (2) of Section 41 if he is wtisfied 
that the will was executed by the testa- 


tor, that the testator is dead and the per- 
son presenting the will is under Sec- 
tion 40 entitle to present the same 

10 In the present case all these 
reqmrements were satisfied The peti- 
tioners who bad presented the will were 
entitled to present the same under Sec- 
tion 40 of toe Act They also led evi- 
dence to show that the will was execut- 
ed by toe testatrix and that she was 
dead. The requirements of Sections 40 
and 41 of the Act having thus been satis- 
fied there Is no other requirement of 
toe Act which still remained to be satis- 
fied and thus stood m the way of the 
document being accepted for registra- 
tion. 

11 Section 69 of the Registration Act 
confers powers on the Inspector-General 
to frame rules but the rules made by 
him must be consistent with toe Act and 
they must also be strictly m accordance 
with the authority conferred by the 
statute Clause (bb) of sub-section (1) of 
Section 69 permits the framing of the 
rules declaring what persons shall be 
permitted to act as document-wnters in 
the offices of the registering officers 
regulating the issue of licences to rach 
persons the conduct of busmcss by them, 
the scale of fees to be charged by them 
and determining the authonty by which 
breaches of such rules shall be inves- 
tigated and the penalties which may be 
imposed. The object of the rules there-l 
fore is to regulate the practice and pro- 
fession of document-wnters The use of 
the expression 'on the offices of the 
wgistenng officers' may not be strict 
ly construed to Include only those per 
sons who shall be permitted to act as 
document-wnters by accommodation be- 
ing provided to them in those offices 
and may well mclude even other per 
Sons who may not be sitting In the cffi 
ces of registering officers but may still 
be wnting documents which ultimately 
Come up for registration. But the ambit 
of toe rules can by no means be extend 
ed to prohibit all persons other than 
licensed document-writers from wnting 
such documents 

The rule-making power under this 
clause certainly permits the laying down 
of toe condition that after the publlca 
tion of toe rules no person shall practise 
as a document-wnter except under a 
licence granted by the Licensing Autho 
tity It also brings within its sweep the 
ehgibihty of persons to be licensed the 
academic qualifications for obtaining a 
licence toe holding of an examination, 
toe scale of fees to be charged toe con- 
ditions subject to which a licence may 
be granted and the penalties for breach 
of those conditions’ but there is certam 
ly no warrant for a rule which provides 
that no regi^enng officer shidl accept 
any document for registration which is 
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not written by a licensed document-wn^ 
ter or by the executant himself. As such 
the rule, in my opinion, has noth^ to 
do with regulating the practice md pro- 
fession of dociunent writing _ and it also 
amounts to the creation and impo^sinon of 
an additional requirem^t which is not 
to be foimd in the Act itself. 

12. Learned counsel for the Registry 
argued that the policy and obj^ of the 
Registration Act is to prevmt fraud ana 
to ensure conditions that the documents 
and deeds which purport to be ^|cut- 
ed by persons are actually executed by 
them. According to Section 52 rt) 
of the Indian Registration Act, 1908 ^ 
documents registrable under the Act 
are copied in relevant books b^ore ftey 
are returned to the executants. Docu- 
ments written by unlicensed docimmt- 
•writers often raise probl^ of futoh- 
dtv and genuineness. The ndesfra^ 

ed are therefore consistent with the object 

Sth^Art Just as the Courts of law refuse 
to grant audience to any person 
not a legal practitioner to appear md plead 
the ^e of a litigant in much the same 
wav the impugned rule prohibits regi^ 
tohig officer from accepting documents 
written by unlicensed document-writers. 

a Sensed" d^cSt-" £d ^ 0^1 

leSal nf 

BfSdi' a 

mesl^r of power in the relev^t 
^te and not to the rule de hors the sta 

3- ? to 

S^te'that to reeisteiins 

S-iaU rpfuse to accept documents wntt^ 

Sf^ersIS otter thS licensed docum^t- 

scopa 

Tii-o- is strictly confined to nues_ 
dSing what persons sh^ ^ Ve"Ter£ 

tn apt as document-writers, the hren^ 
■mg o1 such persons and otter matters 
inddental thereto. 

15. I therefore agree with the 

Stta ™"SasS^ it ttaveL beyond 
the limits 5 SubStSSTlI 

?Qnf‘ Ittcette registration of the docu- 
by him and confirmed on appeal oy 


Registrar is set aside and the Sub-Regis- 
trar, Banjar is direded to proceed 
with the registration of the document 
in accordance with the provisions of 
Sections 40 and 41 of the said Act. 
YPB/D.V.C. Order accordingly. 
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I. D. DUA, C. J., 

AND S. N. SHANKER, J. 

Nand Kishore Chela Mai, Petitioner v. 
Commissioner of the Munidpal Corpora- 
tion of Delhi, and otters. Respondents. 

Criminal Original No. 44 of 1968, D/- 
24-9-1968. 

(A) Contempt of Courts Act (1952), 
S. 3 — Disobedience of Orders of Court 
— Knowledge of such order by con- 
temner has to be proved beyond all 
reasonable doubt — Benefit of doubt 
should be given to contemner. 

(Para 8) 

(B) Contempt of Courts Act (1952), 
S. 3 — ^Disobedience of orders of Coi^-y- 
Action should be taken only when it is 
called for in the interest of justice — 
Allowance has to be made for errors of 
judgment — Deliberate lapse and_ con- 
tumacious conduct ought to _ be punished. 

The Court while considering and deal- 
ing with the offence of contempt of 
Court, acts both as an accuser emd a 
Judge and the procedure adopted is also 
somewhat summary. It is, therefor^ 
highly necessary that the Court should 
proceed with caution and deliberation 
and should take action only when it is 
called for in the interests of the admi- 
nistration of justice. The Court must 
make all allowances for errors of judg- 
ment and difficulties arising from the 
attending circumstances in a given case. 
Punishment imder the law of contempt 
for disobeying the orders of the Courts 
is called for when the lapse is deliberate 
and in defiance of the authority of the 
Court. It is only when a clear case of 
contumacious conduct not explainable 
otherwise arises that the contemner 
should be punished. The casual manner 
in which some of the departments of 
local self-government are known to fimc- 
tion, unsatisfactory and open to serious 
criticism as it is, has to be taken mto 
account when determining the question 
of the offence of contempt in the sense 
of the lapse being conscious and deli- 
berate. (Para 8A) 

(C) Contempt of Courts Act (1932), 
Ss 1 and 3 — Party initiating proceed- 
ings for contempt for the purpose of 
securing the execution of Court’s order 
for its benefit — Such a resort should 
be discouraged — Order by Court direct- 
ing Municipality to demolish certain pre- 
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mises — > Partial demoLtioo carried oat— 
Contempt proceedings against Monicipa* 
Lty to compel it to demolish the whole 
structure so that the tenants of the com- 
plainant could be evicted — Tendency 
deprecated. (Para 10} 

B N Kirpal, for Petitioner S N 

Chopra for Respondents 
JtJDOIENT Nand Kishore has pre- 
sented an application under section 3 of 
the Contempt of Courts Act against all 
or any of the respondents for having 
committed gross contempt of this Court 
TOe lour respondents to this application 
are 

(1) Commissioner of the Munldpal 
Corporation of Delhi, 

(2) Shn J N Smgh, Deputy Commis- 
sioner Mmuapal Corporation of Delhi, 

(3) Shn S C. Talwar Zonal Engineer 
(Dangerous Buildings) Muniapal Cor- 
poration of Delhi, and 

(4) Shn S C. Vaish, Semor Over- 
seer hlumapal Corporation of Delhi. 
The ^ort ground on which gross con- 
tempt of this Court is stated to have 
been committed is that in Ij. P A. 106 
of 1967 a Division Bench of this Court 
on 9 &-1963, reversed the order of a 
learned Singie •Tudge, dismissing theap- 
pLcant s xvnt petioon, and, allowing the 
wnt petition, directed the Muniapal Cor- 
poration to carry out the demolition of the 
remaining portion of the house in aues- 
ticn as requir^ by section 348 (1) of 
the Muniapal Corporation Act, within a 
reasonable time present application 
came up for prelimmiiry hearing on 4-9- 
1968 when I directed notice to go for 
6-9 1968 On that date of hearing Shri 
R N Tikku appeared on behalf of the 
respondents and a^ed lor tune, with the 
result that we adjourned the case to 
9 9 1963 on which date Shn Bishamber 
Dayal appeared lor the respondents and 
stated at the bar that the order of this 
Court had actually been complied with. 
'Ihe case was. however adjourned to the 
following day On 16-9 1968 Shn Bish- 
amber Dayal stated at the bar that the 
remaining portion of the house in ques- 
tion had been demolished as directed by 
this Court, whereas Shn B. N Kirpal 
asserted to the contrary 

According to Shn Kirpal, only the 
roof of the rooms had been demolished 
but the walls stood intact. There were 
ah>o some kames on the walls support- 
ing some corrugated sheets. The respon- 
dents were in view of this disagreement, 
directed to file detailed affidavits by 16- 
9 1968 and m the meantime we apptnnV 
ed Shri Yogeshwar Dayal, an Advocate 
of this Court, as a Commisswner to go 
and inspect the site and report whether 
or not demolition, as ordered by this 
Court, had been effected. On 16-9-196^ 
Shri S N Chopra appeared for the res- 
pondents and produced four affidavits in 


reply sworn by the four respondents. 
According to the affidavit of respondent 
No 1 it was on 7 9-1968 that he was for 
the first time informed about the order 
of this Court dated 9-8-1968 and the 
btnJdmg in question was demolished on 
8-9-196i The demolition of the one- 
sucth portion wras earned out m thesama 
way as demolition of the five-sixths por- 
tion had been carried out in October- 
November 1966 in conformity with the 
provisions of section 348 Delhi Muni- 
opal Corporation Act After the decision 
^ the Letters Patent Bench, however, 
Shri R. N Tlk^ Advocate, who appear- 
ed for the Muniapal Corporation both 
fti the wnt petition and the Letters 
Patent Appeal, advised filing an appeal 
to the Supreme Court But this part 
of the affidavit Is of little consequence 
ip view of the assertion that the order 
of the Letters Patent Bench was carried 

out DO B-&-1968 

2 According to the affidavit of res- 
pondent No 2 Shn S N Smgh. Shri 
B. N Tikku had on 13-8-1968 advised 
that an appeal should be filed to the 
Supreme Court against the order of the 
Letters Patent Bench and a certified 
copy of the impugn^ order was appU- 
«d for on 31 8-1968 The suggestion to 
file an appeal to the Supreme Court was 
ftbptoved by the law Officer of the Cor- 
poration on 4-9-1968 but before the mat- 
ter could be proceeded further notice of 
we present application was received In 
the Law Department of the Corporation 
Ota 5-9-1963 The notice sent by Shri 
B N Kirpal dated 15-8-1968 was receiv- 
ed in the Central Office of the Muni- 
apal Corporation of Delhi on 26-8-1968, 
fiom where it was sent to the Munid- 
Pal Engineer on 22-8-1968 where It 
remained toll 11 9-1968 when it was 
Personally collected from there by Shri 
S C. Vaish, respondent No 4 Respon- 
dent No 1 according to this affidavit, 
also saw the file for the first tune on 
7 9-1968 and approved the engagement 
of Shn Bishamber Day^ and on that 
very day the Legal Adviser of theDelhl 
Muniapal Corporation advised that one- 
Sxth portion of the building In dispute 
should be demolished as directed by the 
^ters Patent Bench. On 8-9 1968, the 
demolition was earned out in accordance 
With this Courts order 
3. In so far as the first two respon- 
dents (the Commissioner of the Munid- 
^ Corporation and Shri J N Smgh, 
Deputy Comznisdoner Munidpal Cor- 
poration) are concerned, the petitionee 
has very franldy conceded that they 
Cannot be held guilty of contempt of 
this Court. We accordingly discharge the 
rule against them and direct that the 
Petitioner should pay costs for both 
^ese respondents which we assess at 
ns. 250/. for both. The learned counsd 


Nand Kishore v. Ddhi Corporation 


.1969 

lor the petitioner has, however, urged 
that the order of this Coi^ has not hem 
fully complied with and that for -fois 
non-compliance, respondent Nos. -3 ^ 

4 are responsible. Accordi^ 
merely removing the roof of t^ ^ 
rooms is not enough and that aU we 
four walls should have been d^o^ed 
Shri Kirpal has drawn our attention to 
some portions of the affidavits y 

respondents Nos. 3 and 4 m anwCT to 
this application for the pilose show- 
ing the inconsistent positions by 

Sem. Shri S. C. Tal^. ^on^En^eer 
(Buildingsl has stated m his affidavit as 
follows: , „ 

"3. That the roofs 

were totaUy demol^hed ^ 

nfnrpsaid. but, file kanes and tin sneem 
We bee^ apparently put up ^bsequent- 
Itt "hTT fhp tenant of tbe demolisbed por— 
tte dyoUUon 

rptoSrS^ 

ftesf S had baan &S- 

tte ddT wifi and the front waja of 
? 9 “ 6 rafi 1 foatJfS“atUl in- 

premises was five-sixths of 

11 fen d^olished earlier 

in October-November. 1966. ^ 

A qbri S C Vaish. Section Officer 
ha|-dSSed®-hr-the foUowiat te^: 

That I have fuUy comphed mtn 

ll^ed^ritt fud^eS^dat^ed 9-8- 

4 I carried out the demolition action 

demohtion of trm i/om 

premte^ w^ t^5/6th ^ portion of the 
demolition ^ 3'°^ nit take action 
premises m 1966 I 3 lls 

with regard to the ba(^ ana s 

'’‘tf'J’E^Ser^hSSs andtt the d^ 
vjbUs of tne oxn^ -hppn taken against 

S^?'’U!Son'’orthf fid ^ 

sary within the meanmg of this Hon Die 
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Court’s directions. I removed the kari^ 
of the rooms and verandah comprised in 
l/Gth portion of the premises ^cept two 
karies which were wholly inside the 
common walls. 

5. That I may also humbly submit 
that in the 5/6th portion of the premises 
the partition walls were left out and in 
the demolition of 8-9-1968, the partition 
walls were also left intect in the same 
way as they were left in the 5/6th por- 
tion of the premises. They are still in- 
tact there at the site in the 5/6th por- 
tion of the premises. 

*» »* ** 

7. That I again inspected the spot on 
10-9-1968 when I foxmd that the malba 
had been deared and the karies replac- 
ed and covered with tin sheets.” 

Our attention has also been dravm to the 
report submitted to this Court by Shri 
Yogeshwar Dayal who was appointed a 
Commissioner by this Court for the pur- 
pose of inspecting the building in ques- 
tion. Inter din, he has reported that on 
inspection he found the roof of the 
room and the verandah in dispute to 
have been demolished, but the roof of the 
room was found covered with corrugat- 
ed sheets resting on 8 wooden karri^. 
Two side karries were old ones fixed in 
the walls, whereas the rest of the six 
karries were loose and appeared to be 
lying in old places. These six karries 
were not fitted with mortar, cement or 
stone. The front wall of the room with 
its door was intact So were the back 
and the side two walls. The roof of the 
verandah which had been demohshed 
was also lying covered with wooden 
karries resting on the front wall of the 
room and three pucca arches in front 
of the verandah which were also intact. 

5, We consider it appropriate at tto 
stage to turn to the circumstances m 
which this Court made its order dated 
9-8-1968. In 1967, Nand Kishore, claim- 
ing to be the owner of the bufiding bear- 
ing Municipal No. 6022, Gak A^a 
S^naj Mandir, Naya Bans, Ward VI_I, 
DelhL presented to this Court an appli- 
cation under Articles 226/227 of the Con- 
stitution impleading ^e Mumap^ Cor- 
poration of Delhi, Shn N. N. Tandon a^ 
Shri Ram Kishan Dass as re^ondmts. 
It was averred that on 20-8-1966. a 
notice was found pasted on house No. 6022 
purporting to be made unto S. M9, 
Delhi Municipal Corporation Act, declar- 
ing the said building to be dangerous 
and fit to be demolished. Ikevio^y, a 
notice had been issued for demohtion of 
this building, in which only some po^ 
ticns of the building were stated to be 
dangerous. 

A civil suit was thereupon ffled W 
the petitioner, but when the notice da^ 
20-8-1966 was issued, it was considered 
futile to pursue it. The smt was accord- 
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ingly not pursued and the same was dls- 
nussed on 21-9-1966 After notice, no 
action was taken by the Municipal Con* 
porahon to demolish the bmldins but 
on some people living In the vicmily 
having approached respondent No 1 the 
demolition work was started by stages. 
The entire first floor and part of the 
ground floor, except certain portion, was 
demolished. The undemolished portion 
was m the occupation of Shn Ram 
Kishan Dass respondent No 3 in the 
wnt proceedmgs, who was a tenant 
under the petitioner The allegation In 
the wnt petition was that this portion 
was not demolished because of some col- 
lateral influence exercised by some in- 
fluential persons in the Interest of res- 
pondent No 3 v^ose occupation of this 
portion was sought to be safeguarded. 
The prayer in the wnt pebtioa was for 
a wnt of mandamus to respondent No 1 
tc csny out its duty to demolish the 
undemolished s^eture. 

6 A learned Single Judge of this 
Court dismissed the wnt petition. 

7 On appeal, a Letters Patent Bench 
of this Court reversed the order of the 
learned Single Judge and directed res- 
pondent No 1 to carry out the demoli- 
tion of the remaining portion of the 
house bearing Muniapal No 6022, Gah 



the Delhi Muniapal Corporation Act. 
1957 wlthm a reasonable time. 

8 The direction, it may be pomted 
out, was given to respondent No 1 the 
Mumapal Corporation of Delhi. It is 
iicfortmiate that the present Commis- 
sioner of the Mumdpal Corporation 
should not have been intimated of the 
pendency of the Letters Patent Appeal 
to whldi the hluniapal Corporation of 
Delhi was a party through the Com- 
missioner of the Corporation. This ap- 
peal was presented in this Court in 
October, 1967 and was admitted m the 
same month with a direction that it be 
heard at a very early date. In any event 
as soon as the order was made by the 
I^ers Patent Bench on 9-8-1968 one 
would have expected the counsel for the 
Mumdpal Corporation and tiie officers 
concerned of that body to have brought 
to the notice of the Commissioner the 
contents of the order made by this 
Court This was unfortimately not done 
as is obvious from the affidavit of res- 
pondent No 1 That however does not 
affect our decision m discharging the 
rule against respondents Nos. 1 and 2 
on the concession rightly made the 
learned counsel for the petitioner dropp- 
ing this charge against them. In order 
to sustam the charge of contempt of 
Court for disobeying the Court’s order, 
knowledge of such order has to be pro- 
ved beyond all reasonable dimbt and In 


case of doubt, benefit ought to be given 
to the person charged. 

8A. Now, in so far as respondents 
Nog, 3 and 4 are concerned they have 
taken the plea of compliance with the 
order, the only controversy raised at the 
bap bemg whether or not the order has 
been fully comphed with. In our view, 
it IS not necessary m the present pro- 
ceedings to decide as to whether the 
extent of demolition admittedly carried 
out amounts to a complete demolition 
of the structure. The petitioner, it may 
be pointed out, had been trying to get 
th% premises now in controversy vacate 
by the tenant and the tenant on his part 
had been trying his best to counteract 
the steps taken by the landlord for his 
eviction. Five-sixths portion of the build- 
ing m question was demolished under 
section 348 of the Delhi Municipal Cor- 
poration Act, 1957 and, according to 
respondents Nos. 3 and 4, the remain- 
ing one-sixth portion has been de- 
molished m the same way 

Indisputably, the roofs of the rooms 
have actually been demolished and, ac- 
cording to the report of Shn Yogeshwar 
Dayal also, some of the kames appear 
to have b^ recently toed. On the 
material on the recor therefore, we are 
unable to hold that respondents Nos. 3 
and 4 have deliberately disobeyed the 
oroers of this Court so as to render them 
luble to be punished for contempt of 
Court It has always to be borne in 
mind that the Court, while considering 
and dealing with the offence of contempt 
of Court acts both as an accuser and a 
Judge a^ the procedure adopted is also 
somewhat summary It is, therefore, 
highly necessary that the Court should 
proceed with caution and deliberation 
and should take action only when It u 
called for in the interests of the adml 
lustration of justice The Court must 
make all allowances for errors of judg 
ment and difficulties arising irom the 
attending circumstances m a given case. 
Punishment under the law of contempt 
for disobeying the orders of the Courts 
is called for when the lapse is deliberate 
and m defiance of the authority of the 
CojTt. It IS only when a dear case of 
coatuinaaous conduct not explainabl® 
otherwise arises that the contemner 
should be punished The manner 

in which some of the departments of 
local self government are known to 
function, unsatisfactory and open to seri- 
ous mtiasm as it is, has to be taken 
into account when determining the ques- 
tion of the offence of contempt m the 
sense of the lapse being consaous and 
deliberate. 

In our opimon, the fact that the order 
of this Court was not brought to the 
notice of the learned Commissioner with 
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iTsS SfS^.Si|Me S S^=eS^e.t^?.W!‘S‘d« 

pMf^aSS^ =°S Si daldop into leellnBS ol ftnstra- 

of the Corporation. We unable to 

compliment them either for their effia- 
ency or for their sense of 
But however, mexcusable th^r lapse 

- . f _n ^-r^r-L y^rxi- r'nnVITH 


tion. 

10. There is also another aspect to 

which we would like to advert. The peti- 
.• 1 rr^^rtlz-kTielTT 'nTirciiPn this 


ency or lur lapse which we would liKe to aaven. rue 

But however, mexcusable th^r p vog yei^ zealously pursued this 

departmentally, weare not con^cedttet ^ery z 

” “?STo '^°ob"iy S^puriah respondanta Hos. 3 md 4 tor 


this is evidence oi ----- 

Xtheir part or of any desire to disomy 

or flout the orders of tl^ ^ ' the 

remedy for the laxity shovm by ^e 
officers of the Corporation m deah^^* 
thia; matter lies m reform and suitame 

mentaUy and not m punishment under 
the law of contempt. 

^^Ttftti? Kh 

K .considered. Now,^,,^" of Si 

ground ^^-°5gf^ce If failure to carry 
arguments in defence « oblique 

out the order of tins court, 

indication ^as coun- 


applicanon ann nas meu. tu 
to punish respondents Nos. 3 md 4 for 
contempt of Court. In our opmmn, me 
petitioner had performed when 

he brought to our notice the facts con- 
tained in the application. ^CTeafter, it 
was a matter between this Co^ and 
the alleged contemners and the pen- 
tioner had no personal right -^ch he 
could have safeguarded by getting the 
respondents punished for contempt of 
Court. The petitioner’s de^e to have 
one-sixth portion of the building com- 
pletely razed to the ground so timt he 
may get rid of the tenant — and this 
strike us as his main dommant purpose 
for moving us— is not at all persuasive 
enough for the purpose of co^dermg 
whether or not to punish these two res- 
pondents for contempt of Court; Resort 

V t +1 >q rviirnnsp Ol 


out the oraer ui. -npr^uadve pondents lor conxempL ' 

indication was thrust m the P , r'min- to such proceedings for the purpose of 
address of the respondents learn securing execution of the Court’s orders 

£l Sl^ Chopra that an appeal to secu^g ^ ^ litigant ^ 

itreS court was cont^plate^a^^^ nol g^erafiy spea^S to b^oo rea^^^ 

for this purpose, _ a certmeu , encouraged. As to what fi^hor steps 

the order was applied for on 3 - petitioner would be entitled to t^e 

It is however, f^oteworthy that ^ purpose of razmg the demohsh- 

196?- Shrl Tito, Jo '• • - - > ™«oo 


1968, Shri T^. wno res- 

responden^ ^ Submitting to the 

pondents wre Patent Bench 

TeS^e^thf/were -nt^lati^ - 

peal to the o o-iges did not 

Bishamber Dayal on 9-9 laoo 

j^+v. ^?fhp ^rder had been complied 

stated _&at_the ord^ naa 


lor xne puijju:»c: ^ 4 . x*.**-.**?^ — 
ed building to the ground, is a matter 
with which this Court is not concerned 
in these proceedings, and certainly tins 
Court is disinclined to allow contempt 
proceedings to be used as ^ i^ument 
for clearing the debnes or the demi^h- 
ed building from the site m onestion 
Judicious restraint and evenly-b^an^d 


Sted'U^tbe’Ird^ bad ^uT^^t, HkrtiirpTe^e^Cserve 

•f-h Thp sole defence up to that smge 3 ^ serene and magnanimous 

^J^that tiie order had been comphed ^ pr^e^e me se^ 

^^^ut S -V^Y^rv^erefesirZ-s aUeged contemners. 

nion that 11 On a conrideration of all the cir- 

of filing ,an appem, cdrcumst- ^ eto-irpc of the case, as observed ear- 

nature of or ^ do not think respondmte Nos. 3 

ances of ’taken with reasonable ^ euUty of any punishable con- 

should have been ^a^en wx and 4 that we are con- 

dihgence an^ tto '-ouri 


dmgence and tto ^e^^^onable 

toyeT%r to r««iMle 

interim relief. 


To treat the matter with indifference 

h J not creat^ a b^^^^Pres^°^^ 

S"th? afgui^U 1^- 

tion of the capitid of om 

^^‘^^^arf°I^erted by the people ,to 


lipr we do not tmius. — — - 

aS’ Tare gufity of any punishable con- 
ISnpt Irith the result that we are con- 
out Itmhied to discharge the rule against 

for the requisite an ^ however, direct- 

ed to bear their own costs of these pro- 
ceedings. 

GGI^I/D.V.C. Rule discharged. 
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AIR 1969 DELHI 142 (V 56 C 24) 

L D DUA, C. J AND S K. KAPUR J 
Radh^ Shvam Sawhney and others 
Petitioners v Bawa Jogmder Singh Bhalla 
anrt others. Respondents 

Civil Kevn. S97 ol 1967 D/- 24 9 1968 
88611161 order of Sub J 1st Class Dellii, 
D7- 13-9-1967 

(A) Civil PG (1908) Ss 121 122.1CT 
andO 37E 1 (d) (Puuj)— O 37B 1 (fl 
Talidly amended by Punjab High Court 
continues to apply to Courts of District 
Judges and Subordinate Judges in Union 
Territorv of Delhi even after appointed 
day i-e. 30 10 1966 — Ss 121 and 127 do 
not alter this position so long as power 
to amend under S 122 is not exercised 
by Delhi High Court — (Constitution of 
India Art. 245) 

Order 37 Rule 1 (d) has been validly 
amended ^ the Punjab High Court in 
exercise of Its delegated powers under 
SecUon 122 Civil P C When power is 

e ven to a Subordinate Authority to legis- 
te conditionally and the conditions 
have been fulfilled the legislation becomes 
absolute AIR 1927 Lah 174 and AIR 
1942 Lah 201 and (1879) ILR 4 CaL 172 
(PC) Applied, (Paras 2 and 3) 

Order 37 Rule I <d) so validly amend- 
ed continues to apply to the Coum of 
the District Judges and of Subon^te 
Judges in the Union Territory of Delhi 
even after the appointed day ie 30 1^ 
1968 notwithstanding the creaticm of the 
Delhi High Court so long as the Delhi 
High Court does not take any action 
under section 122 Civil P C to alter or 
amend it The Courts of the Distnrt 
Judges and of Subordinate Judges of the 
First Class m the Union territory of 
Delhi having been expressly included in 
the amendment made by the Punjab 
High Court m Rule 1 of Order 37 noth- 
ing contained m sections 121 and 127 
would automatically repeal this part of 
Rule 1 or render this part of the amend- 
ment meffectual or inoperative with 
effect from the appointed day Section 127 
civil P C cannot be construed. In the 
ab^ce of clear indication, to lay down 
that as soon as the High Court making 
rule is replaced by another High Court 
the rule validly made and applied to the 

E oceedings m certam specified Courts 
a given locality would lose its vila- 
Uty in regard to them. 

(Paras 4 5) 

(B) Delhi High Court Act (26 of 1966). 
g 7 _ Scope and object — Section does 
not exclude applicability of law in force 
with respect to practice and procedure to 
^urts subordinate to Delhi High Court. 

Section 7 Delhi High Couit Act is m- 
tended to apply the law in force im- 
mediately before the appointed day with 


respect to practice and procedure in the 
High Court of Punjab with necessary 
modifications, to the High Court of Delhi, 
to which obviously such rules were not, 
and could not be applicable before the 
appomted day, because the High Court 
of Delhi did not exist before the ap* 
pomted day This section, on its plain 
reading does not seem to contemplate 
the negative by excluding the applicabi- 
lity ofthelawin force immediately before 
the appomted day with respect to prac- 
tice and procedure In the Courts of the 
District Judges and Subordinate Judges 
of the First Class in the Umon Temtory 
Of Delhi (Para 4) 

Cases Referred Chronological Paras 
(19b0) AIR 1960 Madh Fra 130 
(V 47) “I960 Jab U 514 Munnilal 
Kailash Chandra v Akabai 1 

(1942) AIR 1942 Lah 201 (V 29)“ 

ILR (1943) Lah 569 Dr Kishan 
Singh V Bachan Smgh 3 

(1927) AIR 1927 Lah 174 (V 14)- 
ILR 8 Lah 156 Bhondumal v 
Mahomed Ahmad Mushtak Ah- 
mad 2 

(1879) ILR 4 Cal 172-3 Cal LR 197 
(PC) Empress v Burah 3 

A. C Sehgai for Petitionerr Pishon 

Lai for Respondents. ^ 

DUA, C. J This case has been placed* 
before us pursuant to my order of refer- ^ 
ence dated 14 11-1967 which may be 
read as a part ol the present order The 
only question requiring authoritative de- 
termination is whether the amendment 
made m Rule 1 of Order 37 of the Code 
of Civil Procedure by the Punjab High 
Court IS still operative m the Courts 
of the District Judges and Subordinate 
Judges of 1st Class m the Union Terri- 
tory of Delhi The submission eloquent- 
ly pressed by Shri Sehgai on behalf of 
the defendant petitioner is that under 
section 7 of the Delhi High Court Act 
No 26 of 1966 the Delhi WIgh Court 
alone has the power to make rules and 
orders with respect to practice and pro- 
cedure and all rules made by the Punjab 
High Court with respect to such practice 
and procedure in relation to &e subor- 
dinate Courts at Delhi must cease to 
have effect as soon as the Punjab TPg h 
Court ceased to have Jurisdiction over 
such subordinate Courts. 

In support of his submission. Shri Seh- 
gai has oted a Smgle Bench decision ol 
the Madhya Pradesh High Court by 
Shiv Dayai J in MunniM Kailash 
Chandra v Akabai AIR 1960 MadhPra 
130 The question arising for decision 
In the reported case was whether 
the rules made by the High Court 
at Nagpur m exercise of the powers 
conferrrf under section 122, Civil 
P C., and whidi were in force in the 
&nner State ol Madhya Pradesh as it 
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existed . before the Reorganisation of 
States on 1-11-1956, were enforceable 
in that territory of the new Madhya 
Pradesh which up to 21-10-1950 was 
called the Part B State of Madhya 
Bharat. _ Section 54 of the States Re- 
organisation Act, 1956 falling in Part V 
of that Act was held not to apply to 
the Rules made under section 122, Civil 
P. C. because that section referred to 
only those laws, rules and orders which 
de^t with the practice and procedure 
"in the High Court” and not those 
which deal with practice and procedure 
"in all Courts”. A rule made by a High 
Court imder section 122, Ci^ P. C., 
was, according to the reported decision, 
a piece of ddegated or subordinate legis- 
lation and was governed by section 119 
and not by section 54 of the States Re- 
organisation Act. It is obvious that the 
reported case does not support Shri 
Sehgal’s submission. I may here repro- 
duce the following observations from the 
reported judgment: 

“It is obvious enough that any of the 
rules in the first schedule of the Code 
coTild be annulled, altered or added to 
by such rules as a High Court made 
under that power. Rules made in 
exercise of that power became a part 
and parcel of the First Schedule of the 
Civil Procedure Code so far as tfet 
State was concerned. In that view of me 
matter, the rules made by tte ffigh 
Court of the 'corresponding State of 
Madhya Pradesh (that is, the former 
M. P. which existed prior to Novem- 
ber 1, 1956) continued to be operative 
in those territories of the new Madhya 
Pradesh State even after November 1, 
1956. But since they have not yet been 
adapted under section 120 of the Stat^ 
Reorganisation Act for the other tern- 
tories of the 'corresponding new State 
(that is, the present State of Madhya 
Pradesh) they are not operative and 
cannot regulate the procedure of the 
Civil Courts there- The territories of 
the former State of Madhya Bharat are, 
therefore, outside the operation of those 
rules.” 

The observations just reproduced, if I 
may say so, nin counter to the coim- 
sel’s submission. The learned counsel 
then attempted to seek some assistance 
by way of analogy from the High Coi^ 
(Punjab) Order, 1947 made by the 
Governor-General at the time of the 
fortunate partition of the Punjab m 1947 
when India became independent, but 
that analogy, in our view, is of little gui- 
dance because the two situation are far 
from par^d. 

2. Rule 1 of Order 37, Civil P. C. was 
origin^y amended by the Lahore High 
Court in 1923 and 1932. According^ to 
the amendment, as it stood at the time 
of the partition of the coimtry. Order 37 


was applicable to the Courts of the Dis- 
trict Judges and Subordinate Judges of 
the First Class of Delhi Province and the 
Courts of the District Judges and Sul^ 
ordinate Judges of First Class in the dvil 
Districts of Lahore and Amritsar in the 
Province of Punjab. On the partition of 
the coimtry in 1947, Lahore was included 
in Pakistan and Delhi and Amritsar in 
India. These two latter towns fell with- 
in the jurisdiction of the East Pimjab 
High Court created by the High Courts 
(Punjab) Order, 1947. Later, the Punjab 
High Court took action under section 122 
of the Code of Civil Procedure and 
amended, among other rules contained in 
the First Scliediile of the Code, Rulel of 
Order 37. The amended rule so far as 
relevant for our purpose, reads as under: 

"Order 37, Rule 1. Summary Pro- 
cedure on Negotiable Instruments — This 
order shall apply only to 

(a) • * » » • • 

(b) * • • • * « 

(c) ***** * 

(d) the Courts of the District Judges 
and Subordinate Judges of the First 
Class of the Union Territory of Delhi and 
the Courts of the District Judges and 
Subordinate Judges of the First Class in 
the dvil district of Amritsar in the State 
of the Punjab.” 

(See pp. 39 & 40 of Chapter 21 of VoL I 
of the Rules & Orders of the Punjab 
High Court). This statutory amendment 
of Order 37, Rule 1, was lawfully effect- 
ed by the Punjab High Court by virtue 
of the power delegated to it under sec- 
tion 122 of. the Code. Indeed, the vali- 
dity of the amendment has not been 
challenged on the ground of want of 
power in the High Court or on any 
other ground. In the referring order 
dated 14-11-1967, reference has been 
made to a Bench decision of the Lahore 
High Coiut in Bhondu Mai’s case, ILR 8 
Lah 156 = (AIR 1927 Lah 174) up- 
holding the validity of the rule 
made by the Lahore High Court. 
The ratio of that decision fully applies 
to the rule in question as altered by the 
Pimjab High Court after partition. 

3. Turning now to the scheme of 
Part X of the Code dealing with the 
Rules, section 121 lays down that the 
rules in the First Schedule shall have 
effect as if enacted in the body of the 
Code of Civil Procedure until annulled 
or altered in accordance with the pro- 
visions of that Part. Section 127 lays 
down that the rules^ made and approved 
as provided in sections 122 to 126, shall 
be published in the Official Gazette and, 
from the date of publication or from 
such other date as may be specified, 
have the same force and effect within 
the local limits of the jurisdiction of the 
High Court which made them as if they 
had been contained in the First Schedule. ■ 
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In Dr Kisban Singh v Bachan Smgh 
AIR 1942 Lah 201 a Division Bench o£ 
the Lahore High Court (Tek Chand and 
Beckett JJ) while upholding the wli- 
dity of Rule 23-A of Order 41 Civil 
P C, as amended by the Lahore High 
Cou^ rehed on the observations of Lord 
Selbome in Empress v Burah, ILR4Cal 
172 (PC) that when power is given to 
a subordinate authority to legislate 
conditionally ’ and ' the conditions have 
been fulfilled, the legislation becomes 
absolute. ’ The ratio of the decision ta 
Dr Kishan Smgh's case, AIR 1942 Lah 
201 fully applies to the case m hand and 
the validity of Rule 1 of Order 37 as 
amended by ^e Punjab High Court, has 
rightly been not ass^ed. 

4. It IS undoubtedly true that S 127 
of the Code lays down that the rules 
made, approved and published have the 
same force and effect withm the local 
limits of the jurisdiction of the High 
Court whi^ made them. Section 122 
empowers the High Courts mention- 
ed therem to make rules regulating their 
own procedure and the procedure of the 
civil Courts subject to their superinten- 
dence. But even without this clause the 
rules made by the High Courts could not 
possibly operate beyond their temtonal 
iun^ctioQ. 

The question requiring determination 
IQ the present case is that when Rule 1 
of Order 37 has been validly amended by 
the Punjab High Court so as to apply 
the summary procedure on negotiable id- 
struments to the Courts o( the District 
Judges and Subordinate Judges of the 
First Class of the Union Territory of 
Delhi, can this amendment be held auto- 
matically nullified merely because a 
separate High Court has been set up for 
such Union Territory’ In other words^ 
do sections 122 and 127 of the Code 
have this effect’ Nothmg has been said 
at the bar m support of this proposi- 
tion. All thathasbeen arguedisthat these 
■ufes relate to practice and" proceabre ih 
Courts subordinate to the High Court 
and therefore, section 7 of the Delhi 
High Court Art does not continue them. 
This section according to the argument 
saves from discontmuance only the law 
m force immediately before the appomt- 
ed day with respect to practice and pro- 
cedure of the High Court of Punjab and 
not the law so m force with respect to 
practice and procedure in Courts subordi 
nate to the High Court This aigument. 
though pnma faae attractive seems to 
me to be difficult to sustain. 

Section 7 appears to have been intend- 
ed to apply the law m force immediate- 
ly before the appomted day with j^- 
pert to practice and pnx^dure in the 
High Court of Punjab with necessary 
modifications, to the High Court of Delhi 
to which obviously such rules were not. 


and could not be, applicable before the 
appomted day, for the simple reason 
that the Hi^ Court of Delhi did not 
exist before the appomted day This 
section, on its plain reading, does not 
seem to contemplate the negative by ex 
cludmg the applicability of the law in 
force imm ediately before the appointed 
day with respect to practice and proce- 
dure m the Courts of the District Judges 
and Subordmate Judges of the First 
Class in the Umon Territory of Delhi 
The Parliament m my view did not in 
tend by enactmg section 7 that Rule 1 
of Order 37, as mdisputably apphcable 
in express terms to the subordmate 
Courts m the Umon territory of Delhi, 
would cease to apply to them with effect 
from the appomted day The Courts of 
the District Judges and of Subordinate 
Judges of the First Class in the Umon 
territory of Delhi having been expressly 
Inrtuded m the amendment made by the 
Punjab High Court m Rule 1 of O 37 
DOtlung contained m sections 121 and 
127 m my view would automatically! 
repeal this part of Rule 1 or render this 
part of the amendment meffectual or m 
operative with effect from the appomt 1 
ed day 

Seebon 127 prescnbmg pubhcation of 
the rules emphasises the initial enforce-* 
ment of the rules within the local limits 
of the jurisdiction of the High Court 
snaking them. I am not inclined to 
construe this section to lay down that as 
soon as the High Court m akin g the rule 
is replaced by another High Court 
the rule validly made and applied 
to the proceedmgs in certain spea 
fled Courts in a given locahty would 
lose its vitah^ in regard to thera 
In the absence of clear indication, Ifind 
It difficult to impute such intendment to 
the Legislature No principle has been 
brought to our notice and no precedent 
has been cited m support of the submis- 
sion pressed by Shn SehgaL The Pun- 
JV& Algrt Cburt daving vaddiy exercavd 
its legislative power as a delegate m 
suitably adding to Rule 1 of Older 37 
so as to make it applicable to certain 
speafied Courts m the Union territory 
of Delhi, in my view, this nile as amend 
ed contmues to apply to the relevant 
legal proceedings m those Courts in just 
the same way as the mam body of the 
Code of Civil Proerfure applies to them, 
the creation of the Delhi High Court 
notwithstanding Of course it is open to 
the Delhi High Court at any tune to 
again annul, alter or add to the provi 
sions of Rule 1 of Order 37 but so Jons 
as this Court does not choose to take 
action under section 122 of the Code the 
existing Rule 1 must continue to appl 
to the Courts speafied therein. 

S As a result of the foregoing dis- 
cussion, I am inclined, as at present 
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1 nf Order 37. (Q Constitution of India, Art. 311 — - 
advised, to hold tiiat Rule 1 show-cause notice issued hy officer not 

as amended by fte °„thorised to do so - Subsequent show- 

would continue to apply to cause notice against punishment of dis- 

of the District Judges and of Suborm^ authorised officer - 

nate Judges of the Fmst Class net, tinner to put 


nate Judges of 

Union territory of Dellu. me ^se 
now go back to the Single Bench lor 
final disposal of the revision. 

6 . S. K. KAPUR, J.: I aS^ee. 

Reference answered. 


M“op7ort^ni& to"”' petition^^ to put 
forward his defence — No iUeg^ty. 

(Para 6) 

Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 1344 (V 4:9)= 

(1962) Lab LJ 656, U. R. Bhatt w. 
Union of India ^ 

(1961) AIR 1961 SC 1623 (J 48)== 

1961 Jab LJ 702, State of Ma^ya 
Pradesh v. Chintaman Sadasbiva a 

(1960) CA No. 322 of 1957 D/-,l-ll- 
1960 (SC), Tirlok Nath v. Umon of 
India 
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I. D. DUA 

and T V. R. TATACHARI. JJ. . 

Respondents. ioi n nf (1954) AIR 1954 Bom 351 (V 41) = 

Letters Patent Apped Np. m-D of nf 

1963, D/- 3-2-1967, agamst -ladgment of 
H. R. Khanna, J., m C. W. No. oj. 

1959 D/- 14-8-1963. . + _ 

(A) Constitution of India, Art. 31^ 

Reasonable opportunity — What consu 
tutes. 


954) Alit i904 -ooni 
ILR (1954) Bom 915, State of 
Bombay v. Gajanan Mahadey 3 

Frank Anthony with Charmjit Talwar, 
for Petitioner; Parkash Naram, for Res- 
pondents. 

JUDGIVIENT: This is a Letters Patent 

.... . _ j« 4 .Via nf a 


2asouaui« JUDGMiiiN i* inis is a uct-tcio * 

S; .ues«on of ISS? S? o^ tf=P^^i.b 

ir§So“c^S 

•able is, not necessarily what is -q under Articles 226 and 227 of the .Con- 

but, what is ^R^JiMble stitution of India pra:^g 

the circumstances of the case, j „ — ^4. certiorari to Quash the ^der of 

Spom^to show cause does not ^emora^ Intemgence Bureau dis- 

necessarily include a ted time to missing the petitioner ^ made 

ficallv and expressly granted order of the President of India maoe 

prSce^e^den^ m S appe2 against tiie order of the said 

a public servant does not cho <jesire Director. . 

for it and does not e:^ress^y^^^ petitioner, it seems. 

to produce such evidence. Th -ugl- pH as Upper Division Clerk m &e Intel- 
cannot be considered to be ^^°c^ure ^^ce Bureau, Mi^try. 

lenge on the ground ^^.t ^ fairs. Government of In^a, on 2^1 19 • 

laid down in the Evidence Art lo^ promoted to the post of ^ 

recording evidence or m the __ Hp was served 


recording evidence or ^ offences 

Criminal ProcejJire to^ tnal of 

has not been strictly foU • 4) 

The right to . ’reasonable owo^ty^ 

broadly stated raphes PP^^ establish 

deny the ^t ^ea examm- 


A-qista7 on^ "1-3-1952. He was served 
a Cheatsheet on 16-2-1957 by 
Shri A G. Rajadhyaksha, deputy Dif- 
fer of the Intelligence Bureau, which was 
inter ilia as foUows; 


broadly sraieu, axyh--- estabhsh ..shri Krishan Lai Vij, now an .^sis- 

deny the ffdtlt f^^f^^mself by examin- tant in the record room 3’’^, ^°F“erly an 
‘"SisTs. and to gS^nt ip the NGO Branch, ,s charEcd 
mg himself and ^ -painst the propos- ^ under: 

make representation ag g2 Rupees 

ed punishment. ^ plea of want of rynnini -rrrhich he drew from the Cash 

Held on facts Aat tee piea 228/ (/ ^tech ne are 

reasonable opportumty gj ®’rand^n^29^1 ^ authority (together 

sustamed. __ - stamped receipt) made out^in his 

(B) Constitution _i^etitioncr favour by Shri Khera on 12-9-^56 and 

— Departmental enq ^y docu- did not remit this sum to Shn Khera as 

demandmg inspection furnished expected.’ ” 

ments — ^^J.'^Y^plevanT^ocuments d^ ^ containing some other counts 

_ Prayer *7® er not shown to be me U3 at this stage because 

allowed •— ^*^vnftiiirv not wtiated; C. .A. anneal that was held not to h^a 

ed and while proposmg the penalty 

BL/KL/A524/68 
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dismissal, he called upon the appellant to 
show cause against the proposed penal- 
ty The appellant was required to make 
wl^tever statements he liked on 19-^ 
19o7 The appellant sought extension of 
time for submitting his explanation by 
means of an application dated 21-3-1957 
He further prayed for permission to ins- 
pect certain Wes and to take extracts 
fran them. This prayer was allowed in 
part because some of the files were held 
not to be relevant to the case. Hotes 
from other Dies were supplied to the 
appellant In regard to one file, it was 
observed that the appellant had already 
examined the same. The appellant was 
allowed tune up to 23-3-1957 to subndt 
his statement, which he did. stating 
inter aha, that the enquiry as also the 
show-cause notice issu^ by Shn Raja- 
dhvak'ha. Deputy Director, were illegal 
and ultra vires, being m contravention of 
the Central Civil Services (ClassificatioQ. 
Control and Appeal) Rules, 19a7 

The amended rules came Into force on 
28-2-1957 and admittedly according to 
them, it IS the head of the department 
and not a subordinate olficer thereto who 
could impose the penalty of dismissal on 
the appellant. It is necessary to point out 
&at on 8-5-1957 Shn 6 N MuIhL 
Director of Intelligence Bureau, passed 
an order to the effect that he was satis- 
fied that the charges against the appel- 
lant had been proved and he too ex- 
pressed his provisional opinion that the 
appellant should be dismissed The peti- 
tioaec was m fact Informed that the en- 
quiry conducted by Shn Rajadbyaksha 
was not a nullity because it had been 
conducted with the concurrence of the 
Director Indeed on 17-9-1957 Shri Mul- 
lik passed the order disndssing the ap- 
pellant. The aPDdlants appeal to the 
President of India succeeded In part, 
for the penalty of dismissal was replac- 
ed by the penalty of r emo val, from ser- 
’Wit, 

2. Before the learned Single Judge, on 
behalf of the appellant-peptaoner three 
points were unsuccessfully raised. How- 
ever the pomt that no dereliction of 
duty can be s^d to be established on 
the fact has not been pressed, though 
the pomts raised before us here are also 
three m number The first challenge to 
the Impugned order is to the effect that 
no opportunity was afforded to the ap- 
pellant to defend bimselL The second 
Txjmt emphasises the grievance that rele- 
vant documents required by the ap^- 
lant for his defence were not supplied 
to him and the third point challenges 
the authonty of Shri Rajadbyaksha to 
bold the enquiry and to make a report 
against the appellant. Connected with 
the challenge is also the challenge that 
Qnri B H MulUk could not have made 
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the final order passed on the enquiry 
held by Sbn Rajadbyaksha. 

2. Dealmg with the first challenge; 
the appellants learned counsel has sub- 
mitted that after the close of the evi- 
dent led by the department, the appel- 
lant was entitled to be told by the En- 
quiry Officer that he had a right to 
adduce defence evidence and time ^ould 
have been granted to him to summon 
and examine witnesses m his defencA 
The recognised rules of natural justice, 
acttrding to the appellant’s learned coun- 
sel, demand such procedure. In support 
of this submission, reliance has bem 
placed on the following observations from, 
a decision of the Punjab High Court in 
Stateof Punjabv Karam Chand. 1959-61 
PunLRlb7 lAIR 1959 Punj402) Atp I87 
(of put) (at p 412 of AIR) Bhandari 
C J observed as follows. 

The expression ‘reasonable opportu- 
mty has not been defined by the fra- 
mers of the Constitution but there can 
be little doubt that the expression means 
opporlumty the vital elements of which 
are timely notice and full opportunity to 
the person concerned to present aU the 
evidence ard arguments which he deems 
important for the purpose of his case. 
The requirements of a reasonable 
portimity are satisfied when the per- 
son affected la given personal notice of 
the charges he is callw upon to an^er 
when he is Informed of the place where 
and the time when he shall so answers 
when he is afforded an opportuni^, 
if he so chooses, to cross-examine 
witnesses produced against him, when be 
Is afforded an opportunity after all the 
evidence is produced and known to him 
to produce evidence and witnesses te 
refute it when the decision Is govern- 
ed by and based upon the evidence at 
the hearing' when he is afforded an op- 
portunity to make his representations aS 
to why the proposed punishment shomd 
laft be xtpon bm, tfiA 

hearing Is had brfore an unbiased and 
unprejudiced ofBcer” 

State of Bombay v Gajanan Mahade^ 
AIR 1954 Bom 351 has also been ated 
by Shn Anthony Our attention has be» 
djawn to the following observations at 
p 354 of the report. 

"The opportunity which the State ha5 
to furnish has to be a reasonable op- 
part unity and the Courts have held thrt 8 
reasonable opportunity Is only afford- 
ed to the servant when, he can sbt^ 
cause not only against the pt mTsy 
ment but also against the grounp 
on which the State proposes ^ 
punish him Therefore, it is not suffi- 
cient that the State should call upon the 
servant to show cause against the quan- 
tum of punishment Intended to be In- 
flicted upon the State must also 
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call upon the servant to show cause 
against the decision -arrived at by a 
departmental enquiry if that decision 
constitutes the ground on which the Gov- 
ernment proposes to take action against 
the servant.” 

Reference has next been made in 
this connection to the decision of the 
Supreme Comrt in State of Madhya Pra- 
desh V. Chintaman Sadashiva, AIR 1961 
SC 1623, in which it is laid down that 
two opportimities have to be given to 
the public servant against whom action 
is sought to be taken. I may point out 
that in this decision, it is also observed 
that the only general statement which 
can safely be made is that the 
department enquiries should observe 
rules of natural justice and that 
if they are fairly and properly conduct- 
ed, the decisions reached by the enquiry 
officers on the merits are not open to 
challenge on the ground that the proce- 
dure followed was not exactly in accord- 
ance with that wliich is observed in the 
Courts of Law. The learned counsd has 
also sought to distinguish the decision of 
the Supreme Court in U. R. Bhatt v. 
Union of India, AIR 1962 SC 1344, on 
which the learned Single Judge has plac- 
^ reliance in his order. The counsel 
submits that in the reported case, the 
public servant had declined to take part 
in the proceedings and when he had 
Sailed to remain present, it was held to 
be open to the Enquiry Officer to pro- 
ceed on the materials placed before him. 

4. The question of reasonable op- 
portunity to show cause appears to me 
to be dependent on the peculiar facts 
of each case. I^at is reasonable is, not 
necessarily what is the best but, what is 
fairly appropriate under all the circum- 
stances of the case. Reasonable opportu- 
nity to show cause does not necessarily 
include a right to be specifically arid 
expressly granted time to produce evi- 
dence in defence even when a public 
servant does not choose to ask for it and 
does not express any desire to produce 
such evidence. The enquiry cannot be 
considered to be open to challrage on 
the grovmd that the procedure laid down 
in the Evidence Act for recording evi- 
dence or in the Code of Cr imin al Proce- 
dure for trial of offences has not bera 
strictly followed. In the case in h^<L 
it is quite clear that in the charge-sheet 
dated 16-2-1957, the appellant Krishan Lai 
iVij was expre^y informed that while 
explaining the charges enumerated tter^ 
fn by 10 A. M. on 18-2-1957, he should 
also state whether in addition to ofier- 
Ing a written explanation, he desired 
be heard in person and wheth^ he 
wirtied to produce any vntnesses or docu- 
ments atid if so, to furnish a list of sum 
persons and documents along irtth his 
written explanation. In the report dated 


14-3-1957 which contains the findings of 
Shri Rajadhyaksha, it is expressly men- 
tioned that Shri Vij had not cited any 
witnesses in his defence. 

He had, however, cross-examined 
Messrs. Mohinder Lai Sood, Hooja and 
Inderjit Malhotra. The Enquiry Officer 
came to four conclusions and observed 
that the charges of dereliction of .duty 
and grave misconduct in respect of 
money received by the appellant as an 
agent of Shri S. S. Khera were proved 
as also that he had utilised this money 
for an imauthorised purpose and had 
failed to remit the money to Shri Elhera 
as expected. The penalty of dismissal 
was proposed and Shri Vij was called 
upon to show cause why this penalty 
should not be inflicted on him Notice of 
the proposed penalty along with a copy 
of the findings was given to the appel- 
lant on 14-3-1957 and he was informed 
that any statement he wished to m^e 
in this behalf should be presented to the 
Deputy Director at 11 A. M. on 19-3- 
1957. On 21-3-1957, the appellant repre- 
sented that the period for submitting his 
explanation should be extended at least 
by another 10 days, the period having 
already been extended up to 21-3-1957. 
The further extension was claimed on 
the groimd that the appellant had not 
been supplied with a copy of the report 
made by Shri Hooja, Deputy Director 
and that he had not been given access 
to the examination of three files men- 
tioned therein which contained similar 
subject as the case dealt with by fte 
appellant in respect of S. S. I^era. He 
prayed for permission to examine the 
files and to take relevant extracts of the 
notes and copies of the letters received 
in NGO Branch or issued by the said 
branch. Reference in this representation 
was also made to a copy of the note 
stated to have been circulated by Shri 
M. L. Sood and copies of the notes 
dated 5-10-1956 and 16-11-1956 sent by 
the appellant to the Cash Branch. 

These documents were represented to 
be most relevant to the circumstances of 
the case and necessary for his defence. 
It is noteworthy that in this representa- 
tion, no grievance was made on the 
score of no adequate opportunity having 
been afforded to him for producing his 
defence witnesses. Shri Eajadhyaksha on 
the same day dispos^ of this representa- 
tion. I will deal with the grievance in 
regard to documents a little later. Ex- 
tension of time was granted to the ap- 
pellant up to 11 A. M. on 23-^1957, on 
which date it was clarified that the 
officer would proceed to pass the orders 
without waiting for the appellant’s reply 
to the show cause notice. The circum- 
stances just mentioned clearly show that 
the grievance of the appellant that no 
adequate opportunity was afforded to 
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him to adduce evidence in defence b 
unsustainable and it cannot be urged 
with any cogency that no reasonable oi^ 
portunity to show cause was affwded 
to him. 

5 Coming now to the grievance that 
relevant documents were not supplied 
to hum the counsel for the appell^t has 
referred us to Annexuxes E’, 'F* and 
' RM Anneinire F seems to us to con- 
stitute a complete answer to the grie- 
vance which has been pressed before us. 
Ihe submission that the appellant was 
the sole judge as to which documents 
were relevant and toat the officer had 
no concern with this question is not 
easy to sustain. Indeed the learned coim- 
sel has not been able to draw our atten- 
tion to any statutory provision or to any 
pnnaple or precedent m support of the 
challenge Reference has of course been 
made to an unreported decision of the 
Supreme Court m Tirlok Kath v Umon 
of India. C A. 322 of 1957 decided on 
1-11 1960 (SC) The following passage 
from that judgment dealing with R. 55 
of the Civil Services (Classification, Con- 
trol and Appeal) Rules has been speoli- 
caUy relied upon. 

*Tt Is for this reason that It Is obliga- 
tory upon the Enquiry Officer not only 
to furnish the pubUc servant concerned 
with 8 copy of the charges levelled 

ainst him, the nounds on which those 

arges are based and the circumstances 
on which It Is proposed to take action 
against him. Further li^e public servant 
so requires for his defence, he has to be 
furmshed with copies of all the relevant 
documents that is documents sought to 
be relied on by the Enquiry Officer or 
required by the public servant for his 
defence That the appellant had made a 
request for the supply of copies of docu- 
ments IS clear from the following passage 
in the report of Shn Sharma. 

•He further pointed out that even, the 
provisions of Civil Services (Classifica- 
tion, Control and Appeal) Rules had not 
been complied with and said that he 
should have been given a statement of 
allegations the grounds on which each 
charge was based, any other orcumst- 
ances which it was proposed to take into 
consideration, a list of the prosecution 
witnesses and copies of the documents 
on which the prosecution case rested.’ 
In spite of this complamt the documents 
upon the perusal of which ione the Fn - 
qmry Officer has based his report were 
not furnished to him All that the En- 
quiry Officer had to say about this Is 
as follows 

*1 then mfonned him that in so far as 
hia objection, regarding the supply of 
documents etc, was concerned, it was 
for him to a^ for any documents that 
he wanted to see, but he did not do so 


As ioT the charge-sheet I thought that 
was comprehensive enough to enable 
him to draw up a statement which he 
was bound to furnish under R 55 of the 
Civil Services (Classification, Control 
and Appeal) Rules.' 

Later m his report, the Enquiry Officer 
observed. 

*1 then asked the Raizada for the state- 
ment which he was required to submit! 
but he told me pomt blank that he had 
no intention of submitting any such 
statement.’ 

It may be mentioned that even accord- 
ing to the Enqmry Officer, the appellant 
did not say that he did not want to take 
any part m the enquiry or that be did 
not want to adduce any evidence before 
him. In spite of this the Enquiry Offi- 
cer thought that the circumstances war- 
ranted his proceeding against the appel- 
lant ez parte 

Indeed, it would be clear from the fact 
that he was insisting on being furnish- 
ed with copies of documents on which 
the Enq uiry Officer proposed to rely 
that he did want to take part in the en- 
quiiy proceedings. •• *• * 

Again, bad the copies of the doounents 
been furnished to the appellant, he 
might, after penisiM them well have . 
exercised his right under the rule and 
asked for an oral enquiry to be held. 

'Therefore in our view, the 
of the Enquiry Officer to furnish the 
appellant with copies of the documents 
such as the first information report and 
the statements recorded at the Shidipura 
house and during the Investigations 
be held to have caused prejudice to the 
appellant in making his defence at the 
enquiry The enquiry must, in these 
cumstances be regarded as one in 
bon not only of R. 55 but also of Aru- 
de 311 (2)’ 

These observations quite dearly 
that they are confmed to the fects 
of that case alone. In the case before 
us it was clear even to the learned. 
Single Judge that the files, the Inspec- 
tion of which was asked for had noj 
relevance to the case against the appel"! 
lant and nothing was shown to the learn- 
ed Judge from which it could be inferr-l 
ed that the petitioner was m any way! 
handicapped m defending himself because! 
of the refusal to show him those 
W** are not persuaded to disagree wito 
the learned Judge Shn Parkash 
has also drawn our attention to the fartl 
that Annexure 'E was submitted on 21-J 
3-1957 after the report of the Enquiry 
Officer dated 14-3-1957 and that Anne- 
xure *F' suggests that the relev^tt 
documents were actually supplied totnel 
appellant and it was only irrelevanti 
documents, the prayer In regard to 
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which was disallowed. The submission 
pressed on behalf of the respondents does 
seem to possess some force. The counsel 
has also emphasised that the plea of the 
practice under which amounts used to be 
retained in similar circiunstances was in- 
cluded in the appellant’s representation, 
with the result that the appellant could 
not be prejudiced by not affording to 
him the papers rdating to retention of 
money by him in other similar cases. 
This submission of the respondents also 
deserves consideration. 

6. Lastly, it has been urged that Shri 
Rajadhyaksha who was not the Director 
could not hold the enquiry, being not 
authorised under the rules applicable to 
the appellant. Shri. Parkash Narain has 
submitted that Shri B. N. MuUik, Direc- 
tor, had also in May 1957 called upon 
Shri Krishan Lai Vij to submit his re- 
presentation if any against the proposed 
pxmishment of dismissal. This was done 
after going through the report prepar- 
ed by Shri Rajadhyaksha. In answer to 
this show-cause notice, the_ appellant 
actually submitted his explanation on 22- 
5-1957, in which after referring to Ms 
earlier representation dated 23-3-1957 in 
reply to the notice dated 14-3-1957 issu- 
ed by Shri Rajadhyaksha, the appel- 
lant submitted tiiat the second show- 
^ cause notice did not indicate whether or 
’’Mot the previous notice had been can- 
celled Some technical objections were 
raised against the second notice and it 
was stated, to quote the exact words, 
"I beg to submit, Sir, that in regard to 
the proceedings wMch have so far been 
held in my case, it is_ not only the first 
show-cause notice wMch was wrong, il- 
legal and irregular but it will be observ- 
ed that the entire proceedings from the 
veiy firat stage were hrid in ^ ir- 
regular manner, and in contravention of 
the rules applicable in this case. I will 
request your honour to go through the 
contents of my representation dated 23rd 
March 1957 impartially in wMch I have 
clearly pointed out the various proce- 
dural and illegal irregularities committ- 
ed in the proceedings. I may again sub- 
mit, Sir, that the charges in my case 
were framed by Shri A. G. Bajadhya- 
ksha. Deputy Director, who was not 
competent to do so within the meamng 
of B. 15(2) of the C. S. (C. C. & A) Buies 
»» »» ** 

In view of the circumstances explain^ 
above, I am constrained to submit Sir, 
that the procedural and illegal irregulari- 
ties committed in proceedings have seri- 
ously prejudiced my case and such pro- 
ceedings cannot be deemed to have been 
framed by an unbiased mind. I, there- 
fore, pray that in view of the reasons 
already submitted in my representation 
dated 23rd March, 1957 the entire pro- 


ceedings held by the said officer may 
kindly be quashed and set aside before 
I am called upon to explain my conduct 
on the basis of the Second Show-Cause 
Notice and to represent against 'Me pro- 
visional penalty proposed to be inflicted 
upon me by your honour.” 

^ It is added in tins representation that 
m case the objection raised in the pre- 
vious representation dated 23-3-1957 was 
not upheld, then the appellant had a 
legal right to summon defence witaesses 
even at the stage of his explanation to 
the second show^-cause notice before 
submitting his representation in reference 
to the second _ notice. In the concluding 
portion containing the prayer clause, the 
appellant desired to be apprised of the 
Rules imder wMch the second show-cause 
notice had been served on him and it 
was repeated that the proceedings based 
on the ^ow-cause notice issued by Shri 
A. G. Rajadhyaksha deserved to be quash- 
ed and the appellant be reinstated vvith 
effect from 12-3-1957 and that if this 
prayer was not acceded to, then the appel- 
lant be allowed to put in his defence 
b^ore submitting his explanation. The 
Director after considering this representa- 
tion again called upon the appellant to 
submit Ms reply by 15-7-1957 vide 
Annexure 'J’ to the writ petition, 
informing him that no fiurther op- 
portunity to adduce defence evi- 
dence could be granted. Finally, Mr. 
MuUik passed the order dated 17-9-1957 
as per Annexure dismissing the ap- 
peUant from service with effect from 
the date of the said order. What has 
just been stated, quite clearly shows 
that the appeUant cannot be considered 
to have been demed a reasonable op- 
portimity of showing cause against the 
charges or against the proposed punish- 
ment. 

It may again be empharised that the 
right to reasonable opportunity, broadly 
stated, implies opportunity ’ to deny the 
guilt aUeged, and, to establish innocence, 
to defend himself by examining himself 
and Ms witnesses, and to make repre- 
sentation against the proposed punish- 
ment. In the present case, he was quite 
clearly afforded an opportimity to show 
cause against the charges leveUed and 
was quite clearly informed that he could 
adduce evidence in his defence if he so 
desired and was again afforded fuU op- 
portunity of making representation 
against the proposed punishment. The 
appeUant seems to us to have been af- 
forded adequate and reasonable oo- 
portunity to represent Ms case and de- 
fend himself according to the recognised 
standards appHcable to departmental en- 
quiries. Such enquiries cannot be equat- 
ed with criminal trials under the Code 
of Criminal Procedure, It is, therefore, 
not easy to sustain the contention advan- 
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ced on behalf of the appellant that the 
enquiry aqainst him is t^ted with any 
legal infinity violative of the recognis- 
ed rule of reasonable opportunity of 
showing cause against the guilt and the 
punishment proposed, 

7 For the foregoing reasons, this ap- 
peal fails and is dismijKed, but in all the 
circumstances of the case, there will be 
no order as to costs. 

VGW/D V C. Appeal dismissed. 


AUS 1969 DELHI ISO (V 50 C 26) 

L D DUA. C J 

Raj E^shore Bhag Ral, Petitioner v 
State, Respondent 

Criminal hQsc. (Main) Ha 120 of 196&. 
D/- 18-9-1968 

(A) Cnmmal P C. a898), S 526 — 
Bersonable apprehension — Depends on 
pecnliar incident and eircrmutancea of 
each easa 

What Is reasonable apprehension, has 
to be deaded m each case ^th refer- 
ence to Its own peculiar Incidents end 
the Eurrouading dxcumstances. In deter- 
mining whether an applicant has a 
reasonable apprehension, it is the* dutr 
of the Court, by placing itself in the 
position of the accused, to consider the 
attendmg facts and circumstances. AIh 
street reasonableness cannot normally 
speaking be the standard in such cases 
(Para 6) 

(B) Cnmmal P C (1898) S 526 — 
Words used and opimons expressed by 
Magistrate — ^Whes do not cause leasoa- 
aLle apprehension. 

The wrds used by a judidal officer 
thou^ susceptible of explanation and 
traceable to a strong sense of duty may 
at tunes be calculated to create in the 
mind of the accused an apprehension — 
which may not be an Imagmaiy or 
loolish appnehaisujz}— that ha tnay not 
have an impartial trial and, in any event 
words used by the Court In a given back- 
ground may induce the superior court 
to hold that it would be expedient for 
the end of justice to transfer the case. 
But it cannot be laid down as a matter 
of law that all expressions of oplidon by 
the Magistrate in the order of adiouin- 
ment should be held to ^ve nse to a 
reasonable apprehension in the mind of 
the accused necessitating an order of 
transfer by the High CouH. (Para 6) 
Merely because section 526, Cr P C. 
does not require a Magistrate to make 
any observations. It does not impose any 
disability on the Magistrate to expre s s 
a relevant opinion justified on tte reccud. 
The question requires constderation on 
tile facts of each case. ^(Para 6) 

^LL/FSl/ei 


Held on facts of the case that the 
recording of the Magistrate’s impressioa 
which <hd not appear to be baseless that 
whenever the P Ws. appeared in Court, 
some accused persons absented them- 
selves. could not, by itself as a matter of 
law be held necessarily to give rise to 
a reasonable apprehension in the mind 
of the accused persons. (Para 6) 

(C) Criminal F. C. (1898). S 526 — 
Obiect of — Duty of court— Cases should 
not be transferred lightly. 

Though the importance of the highly 
desirable object to clear away every 
thing which might engender suspicion 
and distrust of a court trying a criminal 
case and to promote the feeling of con- 
fidence in the administration of justice 
which has been recognised to be essen- 
tia] to special order and seairity cannot 
be minimised at the same time “the High 
Court is bound in the Interest ol justice 
to see that cases are not transferred 
lightly (Para 6) 

Speedy and uninterrupted trial of cases, 
Is equally essential to social order and 
security and too lightly to transfer cases 
may tend to Impair the peoples confi- 
dence in the administration of justice and 
in the impartiality and mtegritv of the 
Presiding Officers of Courts ofX^w and 
justice, (Para 6) 

(D) Cnminal P C. (1898), S S28 (8)— 
On fust mtunatioB that accused desires to 
apply for transfer of tbe ease, the 
Magistrate must adjourn case for eueh 

f ienod as would afford suiffcieut tune 
or transfer epphcation to be made and 
an order to be obtained thereon — ^Fifteen 
days is ordinarily considered as reasonable 
tune — High Court Rules and Orders— 
Delhi High Court Rules and Orders, 
VoL ni. Chap 2GA, Para 12 (Para 6) 
Cases Referred ChronologifcJ Paras 
(1968) 70 Pun LR (D) 237 Pran 

Nath V State 5 

(1967) 1967 Delhi LT 289 Ganesh 
Djss y State 5 

K. B Kaira, for Petitioner* V D Misra, 
for Respondent. 

ORDER Shri Raj Klshore has pre- 
aented an application under section 528 
Cr P C for transfer of two connected 
cases. State v Raj Kishore and two 
others, under sections 332/353/186/224/225/ 
34, L P C. and. State v Raj Kishore 
Under section 61 of the Punjab Exdse 
Act. from the Court of Shil K, N JoshI, 
Magistrate 1st Class, Delhi, to some other 
competent Court , 

2. According to the ave rm ents in the 
application, both the cases were fixed 
for appearance in the Court of the said 
Magistrate for 28-^68 and were adjo- 
urned to 8-4-68. On 30-3-1968. the peti- 
tioner made an application for change 
of the date from 8^-1968 to some other 
date because of his inability to attend 
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the Court. This prayer was 
the date was changed to 10-4-1968 Jn 
spite of this change, the learned Ma^ 
trate on 8-4-1968 ordered non-badable 
warrants to issue for the ^rest of 
petitioner and his co-accused. On 16 
1968, when the petitioner and the “- 
accused appeared in Coi^ 
of the warrants having been issu^ ^d 
Se neJ date being 18-4-1968 On ^ 
date fixed, the petitioner and *e c^ 
accused were getting _ their bati-^n^ 
vrxitten out by the petition ^^er when 
the case was c^ed 

warrants were again is^ed for the arr^ 
of the netitioner and the co-accused, as 
Son as the petitioner and his co-accused 

entered the Court_ . S'ti- 

they were taken into custody. The peu 
application for c^ce^S 
issued was also rejected by 

learned Magi^ateand^e T^tionera^ 

Sased’oa bail on 
iSl968 On 22-5-1968. to the case mto 
S^aon 332 etc.. Gum Datt “c^ed gj 

ed an appbcanon ™f4„,=g“naHe 

hto ?o file a t^fer wgjjg™ ‘jugS 
SlSftbflfJnS^Mt^illStoad. toe 
following order: — 

«-P S I is present. -Accused pr^ 

sent I : m%aMd 

Singh. Ved Parka^ ^ 

are Present Accus^ <^ 1 ^ get 

ed an application t^t .-i.,;- PQurt On 

the casetonsferred fr^ ^ C ^-.jjjat 

se^g orders the^file 

whenever P- ^s. w same 

cused absent then^ • ^ Court 

way P. Ws. are pr« in Court. 

so that they are not 200{- and 

To file personal bond 

to appe^in Court on 7-6-68. 

On 27-5-1968 afto 

tion was made, the P^ti^n 

for adjournment of tte o learned 

the Punjab the petitioner 

Magistrate observed tot we^ 
gflf °2°00“.^ laamcd bladstrato 

SL made the. foUowmg order. 

•'The P S L is present ,_Acc^ed ^ 
"The r. Ttachid Ahmed, Chan- 

present . Parkash, Ch. Amar 

dan Smgh, fa. t Accused presented 

Singh preset Accug^ P^ 

r to ^e^^S-red. From to 

'o“cdSs‘ » 

appear one accuseo^ ^ 

SS'p'l^s. ai 

today. He was 200/- and obtain 

bond in the simi of 

orders of transfer by 7-6-iat)0. 


The petitioner feels aggrieved by the 
observation of the learned Magistrate 
that tte application had been moved by 
the petitioner so that the P. Ws. are 
not examined in Court and the peti- 
tioner’s counsel argues tot this shows 
that the Court below is inimically in- 
clined towards the petitioner, thereby 
giving rise to a reasonable^ apprehen- 
sion in the petitioner’s mind ftat he 
would not get a fair and impartial trial 
in the court below. 

3. In answer to the petitioner’s ap- 
plication for transfer made in the Court 
of the learned Sessions Judge, the learn- 
ed Magistrate had observed in to com- 
ments tot the accused had always hem 
adopting delaying tactics whenever wit- 
nesses were present. This has also been 
objected to by the petitioner’s learned 
counsel, 

4. In his comments, the learned Magis- 
trate has stated that both the cases in 
question were fixed for 28-3-1968 for to 
appearance of the accused. but they 
were not present and the cases had to 
be adjourned to 8-4-1968. At about 
3.30 P. M.. the counsel for the accused 
persons appeared in Court and stated 
that the accused persons were_ waitag 
outside the court-room No. 30, in which 
court-room the cases were being heard 
earlier and that the accused had no 
knowledge of the transfer of the cases 
to the present Court. This, according to 
the learned counsel, was the reason for 
their non-appearance. Thereafter, non- 
bailable warrants issued agamst the peti- 
tioner were cancelled and the cases fix- 
ed for 8-4-1968 for prosecution evidence. 
It appears from the comments that on 
30-3-1968, the counsel for the accused 
had appeared and applied for adjoi^- 
ment of the case to 10-4-1968 and this 
prayer was granted. Inadvertently, how- 
ever the order made on that date could 
not l 3 e placed on the file by the Read^ 
as a result whereof the case was heard 
on 8-4-1968. As the accused did not ap- 
pear on 8-4-1968. warrants WCTe ismed 

them for 18-4-1968. On 10^ 
1968 an application was made by the a^ 
cused and the warrants were canc^ed. 
From verification, it appeared tot no 
warrants had actually been ^^d by to 
Court, nor were the acci^ed arr^ed Ig 
anybody. The case was adjourned to 18- 
^1968 On tot date again, the, accused 
were not present The prosecnitmn wit- 
nesses Bam Sarup. Rashid, Ved Parkash, 
A. S. L and Amar Singh, Deputy Supe^ 
intendent of Police, were preset It 
was in these circumstances that the w^- 
rants were ordered to issue against the 
^^sed on 18 - 4-1968 and the case was 
aSned to 27-4-1968. At about 1 P-^ 
on 18-4-1968 to counsel for the nccrwed 
appeared and present^ 
praying for cancellation of to war- 
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rants issued on 10-4-1968 The counsd 
was informed on the order dated 10-4- 
1968 when the case was fixed for 18-4- 
3968 In spite of this Intentional absence 
on the part of the accused persons, the 
Court admitted the accused persons to 
bail on their fumishmg a bond amount- 
ing to Its 5 000/- with one sure^ m 
the like amount The accused were ab- 
sent from 10 A.M. to 1 PJd. on 18-4-1968 
and it was only when the prosecution 
witnesses had gone away that the ac- 
cused persons appeared m Court and 
made an application for cancellation oi 
the warrants The averments about the 
accused filing an apphcation for trans- 
fer and the Court requiring a personal 
bond of ^ 200/- have been admitted. 

5 The learned counsel for the peti- 
tioner has very strongly relied on the 
following observations made by Hardy J 
ia Casesh Dass v State 1^67 Delhi DT 
289 


' The pehtioner’a allegations and the 
explanation of the learned Magistrate 
were duly considered by the learned 
Sessions Judge and the application for 
transfer was rejected by his order dated 
t-i2-l966 Ordinarily, therefore I would 
have been reluctant to accede to the 
request made by the petitioner for tran^ 
fer of the case But I find that on 10th 
October 1966 when the petitioner to- 
formed the learned Magistrate about to 
Intention to make an application tor 
transfer of the case from to filei the 
learned Magistrate recorded the follow- 
ing order 

'The accused is present Sural Bhan 
and Oarshan Singh PWs are present 
Ihe accused moved the transfer appUca- 
tion without any sound reason, just delay- 
ing tactics The accused has been askwl 
to file the Machalka forRs 200/- He is 
to move the application m the Sessions 
Court by 24-10-66’ 


1 am of the view that the learned Magis- 
trate went out of his way m stating m 
his order The accused moved the transfer 
application without any sound reason 
just delaying tactics’ It may be that In 
the circumstances of the case this obser- 
vation of the learned Magistrate was 
not wholly unjustified. But sub-section 
(8) of S 526 of the Code of Criminal 
Procedure confers a right on the accused 
to obtam an adjournment of the case it 
be intimates to the Court that he intends 
to make an application under that sec- 
tion for transfer of his case and all that 
the Court is entitled to require is that 
the accused shall execute a bond with 
out sureties of an atooUiit not exceed- 
inj! Rs 200/- to the elfel that he naU 
cjake such sTOUratim a reason- 

able tune to be fixed by tlr rmirt Tha 
learned Magistrate had no nojjt ,w_ 
ment upon the conduct of thT petitfrow 


and to observe that "the application for 
transfer was bemg sought to be mov^ 
without any sound reason and merely as 
a part of the delaying tactics In saying 
so, the learned Magistrate entered the 
arena of controversy in which he array- 
ed hunself as a party against the accus- 
ed.” 

In the reported case, the Court also 
referred to the circumstwce of the 
learned trying Magistrate there being 
acquainted with the DSP, who was 
the brother of the complainant. But this 
was held not to be sufiident to warrant 
the inference that the learned Magistrate 
would not do justice in the case. After 
making this observation, the Court pro- 
ceeded to record m the order as follow^. 

‘ But what IS to be seen is the cumula- 
tive effect of the various madents alleg- 
ed in the petition m spite of their denm 
by the learned Magistrate and the last 
order made by him on 10th October, 
19C6 All these, m my opimon, do create 
a reasonable apprehension in the Tnind 
of the petitioner that he will not receive 
a lair tn&l at the hands of the learn- 
ed Magistrate The susceptibilities and 
the apprehension of the accused have an 
important bearing on the question as to 
whether a particular case should be 
ordered to be transferred from one Court 
to the other The apprehenaon has 
necessarily to be a reasonable one and 
it IS not the reaction of a hyperseiisitive 
or overwrought mind that should weigh 
with this Court’ 

The petitioner’s counsd has also referr- 
ed me to my decision in Pran Nath v 
State. (1968) 70 Pun LR (D) 237 

where it has been observed that 
the expression of opmion by the Magis- 
trate that the accused was delaying the 
trial may justifiably raise an apprehen- 
sion in the mind of the accused that to 
case may not be dealt with by the tnal 
Magistrate with the requisite judiaous 
detachment, objectivity and impartiahty 
and that the Courts shoidd not do any- 
thing which may be suggestive of bias in 
thtir mind against any party which is 
not judicially supportable on the mate- 
rial on the record. In the case ated the 
opinion of the Magistrate was held to be 
wholly Unjustified on the record 
6 Section 526 Cr P C provides for 
the transfer of cases when it appears to 
the High Court, inter aha 

(a) that a fair and impartial inquiry 
or tnal cannot be had m any criminal 
Cour* subordmate thereto or 
(e) that such an order is expedient for 
the ends of justice 

1 have not reproduced the other parts 
of the section because this case can by 
no stretch fall m the clauses which have 
been omitted What is reasonable ap- 
ptehenaon m my opinion, to be 

deaded m each case with reference to 



1969: 


Raj Kidiore v. State (I. D. Dua C. J.) [Pr. 6] Delhi 153 


[its own peculiar incidents and the sur- 
rounding circumstances. In determining 
whether an applicant has a reasonable 
apprehension, it is the duty of the Court, 
by placing itself in the position of the 
accused, to consider the attending facts 
and circmnstances. Abstract _ reasonable- 
ness cannot, normally speaking, be the 
standard in such cases. It is also correct 
that the words used by a judicial office^ 
though susceptible of explanation and 
traceable to a strong sense of duty, may 
at times be calculated to create in the 
mind of the accused an apprehension -- 
which may not be an imaginary or foolish 
apprehension — that he may not have an 
impartial trial- and, in any event words 
used by the Court in a given backgromd 
may induce the superior Court to hold 

that it would be expedient for the ends of 

justice to transfer the case. But the 
recording of the learned Magistrate s im- 
pression, which does not appe^ to be 
baseless, that whenever the P. Ws. a^ear 
in Court, some accused persons absent 
themselves, cannot by itself as a matter 
of law be held necessaihy to give rise to 
a reasonable apprehension in the toind 
of the accused persons that they woidd 
hot get a fair and impartid tnh m the 
[Court. In the decision m Ganesh 
case 1967 Delhi LT 289 it must ^ not be 
forgotten that finaUy the learned Judge 
came to the conclusion on a consideration 
of all the circumstances of the case, 
including what appears to be an extrem^ 
ly important circumstance, that ^ 
Ibrother of the complainant was a D. 
who was acquainted with th®. 
Magistrate. I am not at aU minumsmg t^ 
importance of the higWy desirable ^jert 
to dear away every thmg w^ch imght 
engender suspidon and district of a 
court trying a crimmal case and to pro- 
mote thefeeling of .confidence in the ad- 
ministration of justice_ winch has been 
recognised to be essential to soaal order 
Imd security. At .the same time, tto 
Court is bound in the “Merest of ]^ce 
to see that cases are not Fn 

lightly and that unless incidmts 
ught to its notice, which, ^bough susc^ 
ptible of explanation and may have hap 
pened without any ^^bias r^rt 

of the Presiding Officer of the Court 
are such as are calculated to c^te m 
the mind of the applicant a ju^fmble 
apprehension that he ^ ^ 

to?artial trial, the trial ?hoffid not b^ 
disrupted and transferred from the 
where it is P^oceeffing. The enos o 
justice can also be defeated y which 
transfer of cases on f 
no reasonable mmd 

Hfin of the accused, can be held to en 
?ertaffi an apprehpsion that he woffid 
not get a fair and impartial trial m the 
Court concerned. 

In the present case. I am far from 


satisfied that any such incident has hap- 
pened which would justify a reasonable 
apprehension in the mind of the peti- 
tioner. Speedy and uninterrupted trial of 
cases, it may be borne in mind, is equal- 
ly essential to social order and security 
and too lightly to transfer cases, may 
also tend to impair the people’s confi- 
dence in the administration of justice and 
in the impartiality and integrity of the 
Presiding Officers of Courts of Law and 
justice. When the petitioner applied to 
the trial Court for adjournment of the 
case so as to have the same transferred 
he could not have any reasonable ap- 
prehension on the basis of the observa- 
tions contained in the order of adjourn- 
ment and even before the learned Ses- 
sions Judge, when transfer of the case 
was applied for in that Court, no allega- 
tion was made in the application that the 
learned Magistrate had made any com- 
ments in the order staying the proceed- 
ings, which had given rise to a reasonable 
apprehension in the petitioner’s mind that 
he would not get a fair and impartial 
trial in the trial Comt. The order of the 
learned Sessions Judge dated 20-7-1968 
expressly mentions absence of any such 
allegation. Apparently, this ground struck 
the comisel at the time of argument in 
that Court. I have, therefore, no hesita- 
tion in holding that the observation of 
the learned Magistrate of which capital 
has been sought to be made by the peti- 
tioner’s learned coimsel is not enough to 
give rise to a reasonable or justifiable 
apprehension in the mind of fte accus- 
ed tliat he would not get from 
the trial Court an impartial tiiaL 

The learned Magistrate was enjoined 
on the first intimation as a matter of 
law to adjourn the case as pro\dded by 
section 526 (8), Cr. P. C. for such period 
as would afford sufficient time for the 
application to be made and an order t 
be obtained thereon. According to para- 
graph 12, Chapter 26-A, Vol. in. High 
Court Rules & Orders, a period of about 
15 days is ordinarily considered to be a 
reasonable time to allow for the makina 
of an application. The period of adjourn- 
ment is accordingly a matter of discre- 
tion vested in the learned Magistrate. 
The trial Court granted adjournment on 
27-5-1968 up to 7-6-1968. The observa- 
tion to wliich the accused has taken ex- 
ception was, in my view, relevant for 
the purpose of supporting the order and 
it could not be said to be a gratuitous 
expression of opinion which could be 
held to be tmjustified or unsupportable 
on the record and which would show pre- 
judice in the mind of the learned Magis- 
trate against the accused. The two deci- 
sions cited by Shri Kalra do not as a 
matter of law lay down that aU expr^- 
sions of opinion by the learned Magis- 
trate in the order of adjournment should 
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be held to give rise to a reasonable 
prehension in the mind of the accused 
necessitating an order of transfer by this 
Court. Merely because S 526 Cr P C. 
does not reqiure a Magistrate to make 
any observations, does not impose any 
disability on the learned Magistrate to 
express a relevant opinion justified on 
the record. The question requires con- 
Eideration on the facts of each case. 

7 In so far as the question of direct- 
um warrants of arrest to issue on 8-4- 
1968 and lM-1968 is concerned, the ex- 
planation of the learned Magistrate seems 
to me to be convincing and here agam, 
Ido notthirjsthe accused can have any 
reasonable apprehension that he would 
not get a and Impartial trial m the 
C''urt of the learned Magistrate I must 
not be imderstood to lay down as a 
broad ard general rule that convmcmg 
explanation of the Magistrate must 
necessarily rule out all possibihtles of a 
rcosonable apprehension m the mind of 
an accused person that he would not get 
a fair and impartial trial in that Court. 
Tire question, as observed earlier has to 
be viewed on the peculiar facts and cir- 
cumstances of each case and m spite of 
a convincing explanation on the part of 
the Magistrate inadents can be Intafna- 
ed whi^ may give nse to a reasonable 
apprehension lustifyuig an order of trans- 
fer No legal propotition as a straight 
jacket fitting all occasions is either pos- 
sible or desirable to be formulated, 

8 In the case In hand on a cond- 
deration of all the relevant facts and 
circiun^nces to which my attention 
has been drawn, I am unable to con- 
c’ude that the petitioner has justifiable 
g'curds for entertaining a reasonable ap- 
prehension that he would not get a fair 
a. d imcartial trial in the Court below 

ends of justice, in my opinion, do 
nut require transfer of the case This 
petition accoidingly fails and Is dismiss- 
ed Parties are directed to appear m the 
trial Court on 3-10 1968 when a short 
date would be given for further pro- 
ceedings in accordance with law The 
learned Magistrate, it is hoped, would 
try to dispose of this case with due des- 
patch and promptitude 
DRR Petition dismissed. 
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Tnder Singh, Appellant v Gulzaia 
Singh and another Respondents 
L. P A. No 9 of 1967 D/ 25-6-1968. 
decided by Full Bench on order of 
reference made by S N Shankar J., D/- 
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(A) CivU P C (1908) Pre — Inter- 
puetatjon of Statutes — Rules of Use 
of legislative history — (Interpretation 
of statutes) 

Courts may take recourse to the legis- 
lative history as well as to the intention 
of the Legislature but bearing always in 
mind that the mtention is best express- 
ed in the words used. In finding out the 
legislative Intent the courts cannot specu- 
late and thus trespass into the Held o| 
legislation. 

Resort may be had. and in fact Courts 
are in some cases bound to do so to 
ascertain the mischief left improvid^ 
for in the old law and sought to be 
remedied by the new statute That 
course is adopted to fmd out the inten- 
tion of the Legislature in the statutes 
penned obscurely but principally a law 
must be interpreted by the words of the 
statute itself The words must be read 
m their ordinary sense though they may 
be modified only to avoid an absurdity 
or incongruity (Para 4) 

(B) Punjab Pre-emption Act (1 of 
1913) (as amended by Punjab Act 
10 of 1960) Section 15(1) (b) thirdly 
— Or meaning of — • Does not mean 
'and — Fathers brother has superior 
ngbt over father's brother's son — (1968) 
70 P IbR 571 Overruled — (Words and 
Phrases ~ Or) 

Though sometimes the Courts have 
read the word 'or* as and the normal 
rule of construction remains that the 
words must be given their primary mean- 
ing and, therefore, unless compelled 
the scheme of the Act indicating an 
obvious intent of the liOgislature to adopt 
a contrary rule, the courts must read or* 
as or' and not go to the extreme limit of 
reading it as and (Para 4) 

The scheme of the Punjab Pre-emption 
Act, 1913 does not enjom that the word 
•or' used In the clauses of S 15 should 
be read as and The use of the word 
'or' in the clauses of S 15 creates various 
alternatives and fixes a preferential 

order among the persons grouped imder 
a particular class, and when so inter- 
p*-pted it Is dear that under clause 
thirdly of S 15 (1) (b) the father’s 

brother has a superior right of pre-emn* 
lion over father s brother s sons of the 
vendor 1968-70 Pun LR 571 Overruled. 

(Paras 6 7 9) 
Cases Referred Chronological Paras 
(1968) 70 Pun LR 571 = ELR (1968) 

1 Punj 698 Hira v Blr Singh 6 
(1954) AIR 1954 Punj 55 (V 41)= 

55 Pun LR 500 (FB) Uttam Singh 
V Kartar Singh 11 

T C. Chitkaxa and bl G Chitkara, 
lor Appellant, C. L. Lakhanpal and Sb. 
C hh abildas, lor Respondents. 
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_ S. K. KAPUR, J; By registered sale 
deed dated July 26, 1963, Kartar Singh 
sold 6 Kanals and 4 Marlas of land be- 
ing a share in joint land, in favour of 
Gulzara Singh and Wattan Singh respon- 
dents herein for. a consideration of 
Rs. 2,500/-. On January 15, 1964, Inder 
Singh instituted a suit for possession 
of the said land by pre-emption. Inder 
Singh plaintiff founded his claim on a 
superior right of pre-emption over the 
vendees, Gulzara Singh and Wattan 
Singh. The following pedigree table 
brings out the relationship of Kartar 
Singh vendor, Inder Singh plaintiff and 
Gulzara Singh and Wattan Singh ven- 

DH&EAM SINGH 


Narain Sin^ Inder Singh Eishan Singh 
j (PlaintiS- * 

I pre-emptor) Kartar Singh 

I (Vendor) 


Gulzara Singh Wattan Singh 

(Vendees) 

2. The trial Court decreed the suit on 
ffuly 21, 1965, and an appeal in the Court 
of District Judge against the trial Cork’s 
decision also failed. The vendees filed 
a second appeal in this Court which was 
allowed by S. N. Shankar, J, on Sep- 
tember 21, 1967, Inder Singh plaintilf 
filed a Letters Patent Appeal agai^ the 
judgment of S. N. Shankar, J. which was, 
by order dated April 5, 1968, referred to 
a Bench of three Judges and that is how 
this Letters Patent Appeal has come 
before us for disposal. 

3. Since the sale in this case was in 
respect of a share out of the joint land 
by one of the co-sharers, the short ques- 
tion that falls for determination is the 
interpretation of section 15 (1) (b) clause 
Thirdly of the Pxmjab Pre-emption Act 
1913 {Punjab Act 1 of 1913) as amende<l 
by Punjab Act No. 10 of I960, the que^ 
tion being whether the plaintiff, who is 
the father’s brother of the vendor, has a 
superior right of pre-emption over the 
vendees, who are the vendor s fathers 
brother’s sons. The learned Single Judge 
on fte Interpretation of the said sec- 
tion 15 (1) (b) decided that the father’s 
brother of the vendor did ^ not have a 
superior right of pre-emption over the 
vendees and all the relations mention- 
ed in section 15 (1) fb) Thirctiy had 
equal right to pre-empt. The learned 
Single Judge observed: 

"No separate and independent rights 
of pre-emption have been conferred on 
the two classes or groups of pereoM 
specified in paragraph Thirdly to cL m) 
of sub-section (1) of section 15 of the 
Act and this provision has necessarily to 


be read subject to section 13 of the Act 
which provides the mode in which the 
joint right of pre-emption conferred by 
the Act could be exercised.” 

The controversy, therefore, centres round 
the_ point that whereas Inder Singh 
plaintiff clai ms that he has a superior 
right of pre-emption over the vendees, 
the latter maintain that they have an 
equal right of pre-emption with the plain- 
and consequently the plaintiffs suit 
is not m aintain able. It is the common 
ground that only if the plaintiffs right 
is held to be superior to that of the 
vendees, the Letters Patent Appeal should 
succeed. 

4. The learned Single Judge in com- 
ing to the aforementioned contusion was 
mainly influenced by section 13 of the 
said Act as conferring a joint right on 
each class or group of persons in sec- 
tion 15. It is appropriate to read sec- 
tion 15 as it stands after amendment by 
Act No. 10 of 1960 — 

“15. (1) The right of pre-emption in 
respect of agricultural land and village 
immoveable property shall vest — 

(a) where tiie sale is by a sole owner— 

First, in the son or daughter or son’s 

son or daughter’s son of the vendor. 

Secondly, in the brother or brother’s 
son of the vendor; 

Thirdly, in the father’s brother or 
father’s brother’s son of the vendor; 

Fourthly, in the tenant who holds 
under tenancy of the vendor the land 
or property sold or a part thereof; 

(b) where the sale is of a share out 
of joint land or property and is not 
made by all the co-sharers jointly, — 

First, in the sons or daughters or sons’ 
sons or daughters’ sons of the vendor or 
vendors; 

Secondly, in the brothers or brother’s 
sons of the vendor or vendors; 

'Thirdly, in the father’s brothers or 
fafter’s brother’s sons of the vendor or 
vendors; 

Fourthly, in the other co-sharers; 

Fifthly, in the tenants who hold under 
tenancy of the vendor or vendors the 
land or property sold or a part thereof; 

fc) -where the sale is of land or pro- 
perty owned jointly and is naade by all 
the co-sharers join-fly, — 

First, in the sons or daughters or sons’ 
sons or daughters’ sons of the vendors; 

Secondly, in the brothers or brother’s 
sons of the vendors; 

Thirdly, in the father’s brothers or 
father’s brother’s sons of the vendors; 

Fourthly, in -the tenants who hold 
under tenancy of the -vendors or any one 
of them the land or property sold or a 
part thereoL 

(2) Notwithstanding anything contain- 
ed in sub-section (1) — 

(a) where the sale is by a female of 
land or property to which she has sue- 



156 Delhi [Pr 4l Inder Smgh v Gulzara Smgh (FB) (S K. Kapur Jj A.I.B. 


ceeded through her father or brother 
or the Side la respect of such land or 
property is by the son or daughter of 
such female after inheritance, the right 
of pre-emption shall vest, — 

(i) jf the sale is by such female, in 
her brother or brother’s son, 

(n) If the sale is by the son or daughter 
of such female, in the mother’s brothers 
or the mother’s brother’s sons of the ven- 
dor or vendors 

(b) where the sale is by a female of 
land or property to which she has suc- 
ceeded through her husband, or through 
her son in case the son has inherited 
the land or property sold from his father, 
the right of pre-emption shall vest. 

First, in the son or daughter of such 
female. 

Secondly, m the husband's brother or 
husbands brothers’s son of such female" 
Another amendment was introduced in 
19S4 m Section 15, paragraph Hrst of 
clause (b) of sub-section (2) and the 
words 'husband of the’ were introduc- 
ed between the words 'such and 
'female' but that amendment is not 
material for the purposes of the 
case at hand. The learned coun- 
sel for both the parties had re- 
cojTse to the l^nslative history towhich 
I shall refer later as supportmg their 
respective points of view, but divorced 
from the legislative history the plain 
reading of section IS to my mind, ap- 
pears to lead to no other conclusion than 
that the father’s brother has a superior 
right of pre-emption over father s 
brother’s sons of the vendor To what 
ertent if at all, the history of the enact- 
ment can or does alter the plain mean- 
ing of the section is a different Ques- 
tion and I will refer to it later Courts 
may take recourse to the legislative his- 
tory as well as to the intention of the 
Legislature but bearing always m mind 
that the intention is best expressed m 
the words used. In fwdmy out the legis- 
lative mtent the Courts cannot speculate 
and thus trespass Into the field of legis- 
lation. Resort may be had, and in fact 
Courts are in some cases bound to do 
so to ascertam the mischief left unpro- 
vided for m the old law and sought to 
be remedied by the new statute That 
course is adopted to fmd out the inten- 
tion of the legislature in the statutes 
penned obscurely, but prmapally a law 
must be mterpreted by the words of the 
statute itselL The words must be read 
in their ordinary sense though they may 
b» modified only to avoid an absurdity 
or incongruity Law reports abound with 
deasions that the Courts can go no fur- 
ther and I propose to adhere to thatweU- 
recogmsed rule. 

I find li difficult to attribute a more 
expansive quabty to the statute than the 
v/ords used reasonably admit. In sec- 


tion 15 (11 (b) Thirdly the word 'or* has 
been used between two classes of pre- 
emptors £ind if I were to hold that they 
have been given a jomt right of pre- 
emption, I must of necessity read the 
word ‘or* as 'and’ I am not unmin dful 
of the statutes m which sometimes the 
Courts do read the word 'or' as 
•and’ and vice versa but there must be 
some strong reason to do so For inst- 
ance, such substitution may have to be 
made to give effect to the obvious mtent 
of the Legislature and to effectuate 
the policy intended to be laid down by 
a given statute The normal rule of con- 
straction. however, remains that the 
words must be given their primary 
meaning and, therefore, unless I am 
compelled by the scheme of the Act indi- 
cati^ an obvious intent of the Legisla- 
ture to adopt a contrary rule I must 
read *or’ as 'or* and not go to the extreme 
limit of Interpretation. The question 
then IS. does the scheme of the Act 
enjom me to do so The learned Smgle 
Judge felt bound as I have said, to read 
the word 'or* as 'and' because of S 13 
wherein a proi^on has been made that 

"whenever according to the provisions 
of this Act a right of pre-emption vests 
In any class or group of persons the 
right may be exercised by all the meni' 
b«rs of such class or group jointly, and, 
ifnot exercised by them all jointly by 
any two or more of them jointly, and, if 
not exercised by any two or more of 
them jointly, by them severally" 

From this, the learned Single Judge 
deduced that all the categories mentioned 
m the clause under consideration form- 
ed a class or group jointly entitled to 
a nght of pre-emption. Apart from the 
fact that the language of section 13 as 
discussed hereafter, accords with the 
interpretation placed byme on section 15, 
section 17 (b) if it is to be given effect 
to, also revolts against such an inter- 
ptetation. It segras to me that S 11 (bl. 
which was mainly relied upon by the 
learned counsel for the appellant, really 
d->es not fit in with the language of sec- 
tion 15 as amended for the persons men- 
tioned in section 15 as the pre-emptors 
do not "claim as heirs” but claim as con* 
l-rees of a nght under toe statute Sec- 
tion 15 was amended, as I have said, by 
Punjab Act No 10 of 1960 but S 17 (hi 
remained untouched though it do^ ap- 
pear that when amendmg the Pre-emp- 
tion Act in 1960 the Legislature did 
direct its attention to section 17 as well 
and omitted clauses (c) and (d) there- 
of. I have really not been able to ap- 
preciate as to what was the object of the 
Legislature in retaining dause (b) of sec- 
tion 17 m this form as it deals with the 
share which the pre-emptorft will get in 
the propeitv pre-empted "ri they 
as heirs’. Clause (b) of section 17 could 
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fit in with the scheme of the un^ma- 
ed section 15 which conferred on 

"persons in order of succegiom 
for such sale would be entitled on dea& 
of the vendor to inherit the land or pro- 
perty sold". The unamended section 15 

. read — 


living daughter and a son of the vendor 
fUe suits. A similar anomaly would also 
arise in the case of pre-emption by 
brother and brother’s son of the vendor 
under section 15 (1) (a) Secondly. 


V "15 Subject to the provisions of sec- 

^tion k the right of tel 

pect of agricultural land ate village rm 
movable property, shall vest 

(a) where the sale is by ^ sole o^er 
or occupancy toant or ^ the 
land or property ]omtly owed or h^^ 
is by aU the co-sharers jomtly, m me 
nprsons in order of succession who, but 
IS sSh sail woafi be antitM on tto 
death of the vendor or t^dora. to in 
herit the land or property sold, 

(b) where the sale is of a 
joint land or property, md is not made 
by aU the co-sharers jomtly. 

First in the lineal descendants of 
the^teor in order of succession; 

Secondly, in the oo-sharers, if my, who 
are agnates in order of succession. 

Thirdly in the persons, not mcluded 
under firtey or secon^y stle 

of succession, who but , 

would be entitled on tii property 

./vendor to inherit the 
' sold; ** )> 

Even if I were to ateere to the 


In giving the above illustrations I am 
quite alive to the fact that in construing 
the provisions of section 15 of the said 
Act I am not expected to determine Ihe 
class of persons entitled to preempt by 
reference to order of priority imder 
Hindu Succession Act to inherit for 
tlie said Act applies to other than Hmdus 
also. But at the same time it apphes 
to Iffindus as well and the illustrations 
demonstrate the arttficiah^ ofthe mgu- 
ment in favour of joint right to 

classes mentioned in the, clause mder 
consideratiorL Section 13, in rny opimmi, 
presents no impediment m commg to the 
conclusion that in section 15 (1) (b) 
Thirdly father’s brother of the vendor 
has a superior right to p^empt over te 
father’s brother’s son. The words class 
or "group” in the section has reference 
to the whole of section 15 md when ap- 
plied to section 15 (11 (b) Thirdly mean 
"father’s brothers” as one class md 
"father’s brother’s sons” as 
class It is section 15 w^ch rnust con- 
trol S 13 because before S. 13 is 
Sie has to see on whom has the nght to 
pr&"Cinpt besn conferred. 

T+ arffUGd by th.6 learnsd counsd 
for the respondents that priori^ rf classes 
S CTOuprhad been determined by use of 
Se^mssions. First. Secondly and so 

iSoS'^sV'ri.d * (rdmi b. 


5. Even if I were , decisions 

principle ^^'^p^Lade to attribute 

that effort ,shoite b^ade^^^ ^ 

erj7Y»p 11163111312 GVGIj K ^ +ViQ'f' T 

sn In “ad SI word, “if Jg® rSL Inter so Pri»^ 

S. 17 (b) i mu_^ _ heirs . pre-emptors m each para- 

graph- 


i UlC: ww-.,— — , 

uy. 0.1 v-/ - fViev ar6 iiGirs 

date as heus as -i^ follows. Take 

Even then the same result^ou 
a case falling unto (i) (a) 

(a). The nght on "the son or 

First has been daughter’s son 

daughter or ^rere to be held 

of the vendori . If m^ pre-emption 
to possess equ^|M of ^P^^ ^ 

then m case of Hmam propor- 


It was then suggested on behalf of fte 
re^ondents that pre-emption is a Pirati- 
^right and therefore fte ^femretetion 
sought to be placed on behalf of the res 
Smt must be held to accord more m 
^ ^ rx— fTio infPTltlOll of'thGXjG2^ 


to possess equal ngm ox teention ^ 

then in case of Ihnaus at propor- conformity that right joint- 

be impossible f® get the pre-empt- lature, ^^?g^s^°,^ho^^ould have other- 

tion in winch they wm get ^ to the hems "““ij-oberty. The 

ed property. I togmgj^ ^ nhatiS? buH w unable 

where a son,, a daughter g^^^ession right may. be Pfatical but an expansive 


. Dperty. I ^^‘"ate a son’s tvise succeedea to t- hut I am unable 
where a son, ^ S g^ndu Succession right ^ey, b p expansive 

:ovemed ,by_the^wm^tt^^ dateing. to appreaate^ as^ to^^^wny ^ _ 

to be made be- 
nirates Even otherwise, no 

SrteteBttou g tte Igliste^a 

Sll^beS. S3„ll^‘frA\ite A 

rf ;S»S%«add. to pre-mpt 


where a sen. Succession ripht n.ay ne i,”eipansive 

■ S Sra™%V'rPS?“,'‘1ro? dna5«d^e'at«b„&d_^te^toe^s.a- 

' an equal Ji^ht. In ^^y pre-empted tute when c VHrpn otherwise, no 

them muri ^et the prop 

because they sou unless he is 

under section 17 a son 
a son of .a event 

S^le‘%SdS| Sam 
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8. In Hira v Bir Singh 1963-70 Pun 
LR 571, R S Sarkaria, J, while inter- 
preting section 15 (11 (hi q£ the said Act, 
decided that all the persons grouped 
under each paragraph of the vanous sub- 
sections in section 15 had an equal right 
of pre-emption. In the opinion of the 
learned Judge the other construction 
would reduce to silence the provisions 
of Sections 13 and 17 with great res- 
pect to the learned Judge, I am unable 
to subscribe to that view Section 13 is 
really not rendered nugatory because, as 
I have said, it deals with the exercise 
of right by "all the members of such 
dass or group iomtly". Each of the 
expressions or categories for Instance 
'Other’s brothers” on the one hand and 
"father’s brother’s sons” on the other In 
section 15 (1) fb) Thirdly constitutes a 
"class" or "group" within section 13. 

Similarly, each of the expressions or 
categories In section 15 (1) (a) First to 
Thirdly and m 15 (1) (b) First and 

Secondly as also m 15 (1) (c) First to 
Thirdly constitutes a cla^ or group. 
Again, each of the expressions or cate- 
gones namely, "tenants" and "co- 

sharers' mentioned in section 15 (1) (a) 
Fourthly, se^on 15 (1) (b) Fourthly and 
Fifthly, and in section 15 (1) (c) Fourth- 
ly constitutes a class or group Thus 
section 13 is not rendered nugatory at 
all. As regards section 17 also, I am 
unable to agree that on the Interpreta- 
tion placed by me on section 15 it will 
be rendered otiose. T^t can be Illustrat- 
ed even from a case where the pre- 
emptors are brother and brother's son 
of the vendor under section 15 (1) (b) 
Secondly, which was the provision under 
consideration by R. S Sarkana, J In 
case of such pre-emptors governed by 
Hindu Succession Acrt, brother will ex- 
clude the brother's son by virtue of the 
provisaons in sections 8 and 9 of the 
Hmdu Succession Act read with sec- 
tion 17 (b) of Punjab Pre-emption 
Act. 11 fne construction ofner fnan ’£ne 
on** placed by me Is to be adopted while 
the brother and the brother’s son will 
have a ]omt nght under section 15 (1) 
Secondly, the brother's son will not 
able to exercise his right under sec- 
tion 17 (b) — not being an heir at alL 
Thus section 17 (bl will In such a case 
have the effect; of tntnng away the right 
conferred on the brother’s son under sec- 
tion 15 On the other hand, the inter- 
pretation placed by me completely 
squares, with section 17 fb) All these 
reasons induce me to hold that the use 
of the word 'or* creates various alterna- 
tives and fixes a preferential order 
among the persons grouped under a parti- 
cular class. 

7. In the result. It must be held that 
the plaintiff had a superior nght of pre- 
emption over the vendees and was eai- 


titled to succeed. The appeal Is. there- 
fore, allowed with the result that Inder 
Smgh plamtiff’s suit Is decreed. In the 
drnnnstances. however, I leave the par- 
ties to bear their own costs. 

SID. DUA, C. J.: I am in complete , 
agieement with the reasoning and condu- ^ 
Sion of my learned brother Eapur, J. and ’ 
would merely add a few words. 

9. A statute is a solemn enactment of 
the State acting through its L^islature. 

It is accordingly permissible to assume 
that the Legislature is aware of the rules 
of statutory construction and of fte rele- 
vant mdio^ decisions. Again, normally 
speaking, the Courts do not lightly assume 
that the Legislature has made a mistake 
and if there is some delect In the 
phraseology used by it, the Court, as a 
general ride, does not take upon Itself 
the extra-iudimal duty of aiding the 
defective phrasing by rewriting the Act 
The plain meaning of unambiguous words 
legitimately glaimg prima fame prefer- 
ence at the hands of the court in the 
task of discovering the legislative design 
and mtent for. the language used Is the 
true depositor of such design and intent 
though the field of research for such 
discovery extends to the whole statute 
considered In the backgrour^ of Its pu> 
pose and object and is not confined to 
a part of it in isolation. To clear 
unambiguous language, the Court la 
rarely, if ever, entitled to add words in 
order to evolve a scheme which may be 
supposed to carry out some unexpressed 
Intention of the law-maker, for, that is 
more of a legislative than of a Judicial 
function. In the case m hand, by con- 
struing the word "or” as "or” m clause 
Thirdly of section 15 (1) fb) of the Pun- 
jab Pre-emption Act would neither lead 
to any absurdity nor to any ambiguity 
or contradiction; nor woitid it m any 
way frustrate, defeat or obstruct the 
object or purpose which., oa the plain 
reading of the statute as a whole, is 
dearly disccverable And then, merely 
construmg the word "or” as "and.” 
would scarcely be enough. To uphold 
the respondent’s contention, one would 
have to add a lot more to the exist- 
ing phraseology of section 15 (11 fb) 
Tiartily, as indeed lids clause would have 
to be virtually redrafted, which seems 
to me to be beyond tbia Court’s compe- 
tence, and even if it were so competent 
for this Court to do in some exceptional 
rircumstarces, the present is not shown 
to be a case. It may be pointed^ 

out that before the referring Bench, as is 
clear from the referring order dated 5-4- 
68 the respondent’s case, as argued by 
his counsel was that all persons men- 
tioned in section 15 (1) (b) Thirdly had 
been clothed separately with the nght of 
pre-emption and that it was not a Joint 
right to be exercised by them all Jointly. 
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This merely serves to show that 
ftf re”Udmt iB not 
the statutory scheme or des^. 

10. In regard to the effert of S. 17, 
apart from the important fact *at sec 

tion as doS with 

the respondpt that various 

the right of ^o^ who are 

‘'^'^^A^dto^suSeed ImultaSously to the 

Side to'SopSiy Ml 
“^!^riMliy, ii dM 

mistake or omission , rather be in- 
draftsman, I ^ore likely that 

dined to retained in 

clause (hi was ™adv 

Section 7 “'AdJed ^Ifter thoughtful 

purposef^y ret^ed^^^ 

deUberation by the drait^^ 
r Vem cases covered by secUon x 

Viow lor two 
mduced the claim of pre- 

reasons. Fir®'^ retained m the 

emption is not ^ ^en^ in their 

persons entitled to P before 

capacity as hens, ^ secondly 

the amendment of tinned reten- 

tion m tne aci riause of S. v 

24. 29 and the conciudmg 
in spite of ^e igoo and of a 

Alienation of Land Punjab High 

Full Bench decision of the 

Court in Ut^ MO'f AIK 1954 Puni 55) 
1953-55 Pun] I^ SOy^ provisions to 
(FB) having declared these ^3 

be void and for reasons 

June, 1953. ,iared for dl 

best known to it, na& these unconsti- 
these years ^ ^"^^ough more than 

S^SeTcTh^’bi^ amended. 

once the act w^hoHy agree 

12. ^ith these ^ ^pm. sTl 

with the order it necessary to 

III - SeS-Lfd 

13. T. T. 
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air 1969 DELHI 159 (V 56 C 28) 

S. K. KAPUR 
and M. M. ISMAIL, JJ. 

Ddhi Cloth & General Mills Co. Ltd 
Delhi, Petitioner v. Municipal Corpora- 
tion of Delhi and another. Respondents. 

Civil Writ Petns. Nos. 104 and 105 of 
1967 and 563D and 564D of 1966 D/- 
9-10-1967. 


(A) Municipalities — Delhi Municipal 
Corporation (Validation of Electricity 
Tax) Act (35 of 1966), S. 2 — Valida- 
tion — Municipal Corporation passmg 
resolution on 24-6-59 levying electricity 
tax under S. 150 (3) of Delhi Municipal 
Corporation Act (1957) — Resolution held 
illegal because of invalidity of stej^ 
taken under Sub-sections (1) and (2) 
which are conditions precedent — Subs^ 
quent validation of resolution under sub- 
sec. (3) by VaUdation Act — Validation 
also validated steps taken under anteriOT 
sub-sections (1) and (2) of section 2;AIR 
1967 Madh Pra 56, Distinguished. 

(Para 8) 

(B) Municipalities — Delhi Municipal 
Corporation (Validation of Electricity 
Tax) Act (35 of 1966), S. 2— Validation- 
Municipal Corporation’s resolution impos- 
ing electricity tax for a s pecif ied period 
— In absence of levy for further penod, 
validation of rates was held to be of no 
effect — Municipalities — Delhi Munici- 
S CorpoSn Act (1957), Ss. 150, 109. 
113. 

First resolution of the Mumcipal Coi^ 
noration purported to have been passed 
af rStod ^ S. 150 (1) read imth 

S 109 (2). The levy by the 1st resolutaon 
was in express teriM limited to ^ 
year 1959-60. The decision to ^e^ 
Lcomes effective upon sanction ^V the 
Central Government under sub-s. (2) of 
150 The effect of the sanction wo^d 
be to render the levy effective only for 
the period to which the re^lution ex- 
tend^^^e actual rates and the right to 

VeXiU^v At- ITl+Cl PtTGC-* 



■Hveness only alter lue act-uiiu. 

naS which resolution is required to 
determine actual rates within toe m^- 
^nrnfeed bv the first resolution. The 
^^d^Solution does not touto u^n 
the levy itseltThe second resolution ex- 
r^,i!«ythP lew beyond the period 

be ineffective to that extent. (Para 10) 
Sub-section (1) of S. 2 of toe Valida- 
tion Act validated only the second resolu- 
tion and consequently validated only ^ 
deteiSiation of rates 
tion (3) of S. 150 of toe said Act No 
doubt sub-section .(J^. °L®- 
Validation Act sa^ that toe 
tied in the second resolution “2 

dSn^ to be, and to have been^ e 

CL/LL/B272/68 
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actual rates of tax under the said Act 
with effect on and from the 1st day of 
July, 1959 and up to and inclusive of 
the 31st day of March, 1966 yet the 
effect of sub-section (1) would be only 
to validate the determination of rates and 
extend those rates to 31st day of March, 
1966 But that determination of rates 
itself Is not backed by a levy for the 
penod beyond 1959-60 and, therefore, 
would be ineffective It follows that 
validation of rates the Vahdation Act 
beyond the year 1959-60 in the ab- 
sence of levy was of no effect and conse- 
quence (Para 10) 

(C) Municipalities — Delhi Monicipal 

Corporation Act (1937)> Ss M2 (2) (d), 
150 — Levy of tax on consumption, sale 
or supply of electricity — Corporation 
can Ipj^ally levy tax on consumption of 
electricity irrespective of the source of 
that electricity — Tax on consumption 
of electricity generated by the consumer 
himself IS not UlesaL (Para 11) 

(D) Municipalities — Delhi Municipal 
Corporation Act (1957)< Ss 113 (2) (d) 
and 150 (1) — Power to levy tax — No 
guidance provided by Parliament for fixa- 
tion of cates Absence of guidance 
amounts to excessive delation Sec- 
tions ue void, 

Power to fix rates of taxes is not an 
essential legislative function and can be 
delegated The question to be seen, how- 
ever is whether the legislature has laid 
down mtelligible standards for the 
guidance of the administrative agencies. 
(Tests to see whether any such standards 
have been Isid down indicated) 

(Paras 14, 15) 

It must be hdd that S 113 (2) (d) read 
with S 150 delegates to the Corporation 
an unguided and unfettered power to 
impose any amount of tax it likes on 
any person or property of its own ex- 
clusive choice In the absence of any 
mtelligible standards prescribed by the 
Legislature S 113 (2) (o) and S 150 (!) 
must be held to be suffering from toe 
vice of excessive delegation and, toere- 
fo-e void. It has been left completely to 
the Corporation to fix any rates it likes 
The fact that under sub-section (2) of 
S 150 the first resolution has to be san- 
ctioned by the Central Government pro- 
vides no check or control as that also has 
to be done by the Executive, The Cor- 
poration can, no doubt, launch upon 
business adventures A ceilmg is pro- 
vided with respect to all the compulsoty 
taxes under S 113 so that if the Cor- 
poration suffers losses it can m^e up 
the said losses only from the optional 
taxes. Again, the formulation of budget 
estimates in the bght of the activities 
that the Corporation may deade to enter 
into IS a matter exclusively to be deter- 
mined by the Corporation itselL What 
would be toe financial needs of the Goc- 


poration must therefore, necessarily de- 
pend also on the result of its activities 
m runnmg inter alia Electnc Supply and 
Transport Undertakings and its decision 
to expand funds for other activities In 
which the Corporation may deade to en- 
gage Even selection of toe persons and 
the properties to be taxed, the system of i 
assessment to be adopted and the exem- 
ptions to be granted have been left com- 
pletely to the judgment of the Corpora- 
tion. It cannot, therefore, be said that 
any intelligible standards have been 
prescribed for the exercise of this power 
of taxabon committed to the Corpora- 
tion. AIR 1965 SC 1107 and AIR 1959 SC 
586 and AIR 1967 SC 1895 Ret (Para 15) 

(E) Municipalities — Delhi hlunicipal 
Corporation (Validation of Electricity 
Tax) Act (35 of 1966), S 2 — Resolution 
of Delhi Municipal Corporation under 
S 150 (3) of toe Delhi Municipal Cor- 
poration Act, 1957 validated m so far as 
rates specili^ m the resolution in res 
pect of tax on consumption or sale of 
electricity — Resolution not specifying 
rales — Rcsolntion, however, approving 
resolution of Standing Committee which in 
term referring to rales sanctioned by Gov- 
einment— Rates held were specified by 
reference, though not expressly reeitedm 
toe resolution of the corporation to the 
resolution of the standing omiuittee \ 
(Para 

Cases Referred Chronological Faifar 
(1967) AIR 1967 SC 1895 fV 54)- 
Civil Appeals Nos. 526 527 and 
529 of 1966 D/- 10-4-1967 Devi 
Das Gopal Knshan v State of 
Puniab 13, 14 

(1967) AIR 1967 Madh Pra 56 
(V 54)-1966 MPLJ 842 Amalg- 
amated Coalfields Ltd, Calcutta v 
State of Madhya Pradesh 8 

(1965) AIR 1965 SC 1107 (V 52)= 

(1965) 2 SCR 477 Corporation of 
Calcutta V Liberty Cmema 13 14 
(1959) AIR 1959 SC 586 (V 46) = 

(1959) Supp (2) SCR 71 Western 
India Theatres Ltd. v Municipal 
Corporation of toe City of Poona 13 


N C. Chatterjee Senior Advocate with 
M/s Dalip K Kapur A, N Smha and 
D R Thadam and N A. Palkhivala 
Semor Advocate for Petitioner (on 18-8- 
67 only) H R Gokhale Seiuor Advocate 
with D D Chawla for Respondent No 1 
S S Chadhafor Respondent No 2 and the 
Attorney General of India, for Respon- 
dents 

JUDGMENT This judgment will dis- 
pose of Civil Writ Petitions Nos. 104 of 
1967 105 of 1967 563-D of 1966 and 

564-D of 1966 

2 On February 9 1959 the Delhi 
Mumapal Corporation passed a resolu- 
tion purporting to be under sub-section (1) 
ofS 150of theDelhi Municipal Corpora 
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Lourenco Rocha v. Eudidas (Jetley J. C.) 

under Section 435 of the Code of Cr^- 
nal Procedure. He accepted the conten- 
tion of the learned Counsel appearmg on 
behalf of the accused Lonrenco Ro^a md 
made a reference to this Comt that the 
order passed by the learned Magistiate 
directing seizure of the paddy and ite 
delivery to the Sarpanch is not a legal 
order and, therefore, it may be set aad^ 

^e ord^ of the learned Magistiate 
directing seizure of the paddy was later 
^itoed by him by his order dated 
10th November, 1967. 


[Prs. 2-3] Goa 49 


being no allegation that the place intend- 
ed to be searched was used as a place for 
deposit of stolen property the warrant 
was illegally issued and the inqui^, pre- 
sumably under Section 523, which fol- 
lowed was held without purisdictiorL The 
section does not apply in terms apart 
from the fact that there was no allega-| 
tion either in the complaint of the com-, 
plainant or in his examination. SectionI 
516A of the Code of Criminal Procedure 
also does not apply for the simple reason 
that the paddy seized was not pro- 
duced earlier before the learned Ma- 
gistrate during the course of an in- 
quiry into the complaint filed by the 
complainant. Under this section when 
any property regarding which _ any 
ofience appears to have been committed, 
or which appears to have been used for 
the commission of any offence, is produc- 
ed before any Criminal Court during any 
inquiry or trial, the Court may make 
such order as it thinks fit for the proper 
custody of such property pending the 
conclusion of the inquiry or trial 

It is common groimd that the paddy 
found from the house of the accused | 
Lourenco Rocha was not produced before 
the learned Magistrate during the co^e 
of the said inquiry, and, therefore. Sec- 
tion 516A also cannot be invoked in sup- 
port of the validity of the order passed 
by the learned Magistrate. It is the case 
of the complainant that the paddy was 
removed from his field and that it be- 
longs to him. The case of accused 
Lorenco Rocha was that the paddy 
longs to him and not to the complamant 
The question of title etc. remains to be 
decided and, therefore, in this wew of 
the matter it could not have been said 
with sufficient legal justification before 
the warrant was issued that m regard to 
the paddy the offence of theft appears to 
have been committed. It is only after 


3. Shri Navelkar, learned Coun^ for 

the applicant-accused Lourenco Rod^ 

SnteiTd^ that the order P“|ed gy 

learned Magistrate S^ddy froS 

.iqR7 directing seizure of the paoay 
Se hmse of tho aopUcoBt-accyod md 
its deposit with the S^an^ of 
lim lias not the suPPort of He^g 

ports the referenc|^ade^by^^^l^^^^d 

tion 9o ( 1 ) - lefiality of tlio 

cedure m support of ^ega^ 

SS'saS eSS It.ia mrterlg 

a Ma^rate ^Si ffi?vdry as he 

formation su^^mq 

thinks necessary, pss denosit or 

that any place is by his 

Bale of stolen proper^ be y^gg^. 

warrant authorise to take 

above the ^ nrop^ whidi the 
possession of such prop r^ 

police officer reasonably s^e^ 

Smplgmt 

I^cha^was used for the deposit jjg.yg tjggjj commixxeu. j.l « 

^ «;ale of stolen property. The y^orr^ ^g conclusion of the ffiat the learn- 
Pcafq V.V the learned Magistrate was ad- Magistrate can decide the question of 

ofi tn the Police Station Quepeim it ownership and also whether on the 
dressed to the^Pouce oxa o^^ w oSence is committed 

I^gree x^th Shri Navelkar, le^ed 
Counsel for the applicant-acci^ed Lou- 
xenco Rocha, that the order of the learn- 
ed Magistrate directing se^e of the 
naddy from the house of the accused 
was not legal This is also the r^cOT-, 
mendation of the learned Sessio^ Judge' 
which I accept. In this view of the mat- 
S^Se orfem dated 13-10-67 and 10-11- 
67 passed by the learned Magistrate are 
hereby set aride and the reference ac- 
cented The Record and Proceeding 
should be sent back to the learned Magis- 
trate with directions to decide the com- 
plaint filed according to the provisions of 
the law. 


srvp-to 

possession of the P^R^^-roperty. The 
deposit or sale of ^olen m ^ the 

emphasis is on woras m 
deposit or sale of stolen prope^ 

The section is not intended to apply to 
a ^ P™^,tfwa<S‘’S 

gfa“ to be atol» J Ijg “(g! 

Sl6S’(S 6ra it ^ 

Stid° S°ection 98 

information whicffi the ^ for 
Heves that a Particul^ P^ce m us^ lor 
the deposit or sale of stolen proper^ 
was hdd in that case that on fecte there 
1969 Goa, Daman & Diu/4 V G— 23 


SSG/D.V.C. 


Reference accepted. 
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AIR 1969 GOA, DAMAN AND DID 50 
(V 56 C 13) 

V S JETLEY, J C 

New Zealand Insurance Company Ltd. 
and another. Appellants v Krishna and 
another. Respondents 

Ovil Appeal No 3 of 1967, D/- 11-7- 
1967 

Motor Vehicles Act (1939), Sections HOB 
and IlOA Compensation — Determina- 
tion — Frmciples 

A distinction is to be made between special 
and general damages The compensatioa 
to be awarded to an injured person has to 
be ei^valent to the loss or d^nvahon sus- 
tamed takmg into consideration the material 
loss and also other relevant factors The 
cntena for determining the compensation 
are not laid down specifically in the Motor 
Vehicles Act but the Claims Tribunal can 
make an award determining the amount of 
compensabon which appears to it to bo 
just, and specify the person or persons to 
whom compensation shall be paid and in 
malong the award the Tribunal shall 



Cases Referred Chronological Fans 
(1966) AIR 1966 Mad 466 (V 53) >» 

79 Mad LW Z71, Champalal y« 
Venkataraman 4 

(1963) AIR 1963 PonJ 125 (V SO) « 

64 Fun LR 91^ State or Punjab 
V Smt. Fhoel Ktntmi 4 

[R 1962 SC 1 (V 49) =» 

1 SCR 929, Cobald Motor 
Ltd. r Vduswaml 4 

(1952) 1952 CA No 89, Taylor y. 

Mayor 4 

(1931) 1951 C A. No 271, 

McCarthy v Coldair Lm. 4 

(1935) 1935-1 KB S54 = 104 LJKB 
199 Flmt V Lovell 4 

B F tySmiTa, for Appellants, N S 
Verlekar, for Respondoit (1)> Respondent 
(2) m person. 

JUDGMENT! This Is en appeal filed by 
the appellants agmnst the award by the 
Claims Tnbunal under Section HOB of the 
Motor Vehicles Act, 1939 whereby the 
Tribunal detenmned Rs 3120 as the amount 
of compensation payable by the appellants. 

2. The facts leadmg to this appeal may 
be broadly stated. It was on 5th February 
1968 at about lORO p m &at a hoy Dam> 
dar was knocked down by a tru» o wn e d 
by appellant (2) The trudc was cbiven by 
respondeat (2) Damodar was on a bicyde 
when the accident occurred. He was rudi 
ed to the hospital where after medical 
treatment he was discharged on 0th Felmi 
ary, 1966 The respondent Q) father of 
Damodar, moved the Tribunal for 

compensabon under Section lIOA of the 



Motor Vehicles Act. The learned Judge 
presiding over the Tribunal examined Damo* 
oa^ the respondent (1) and other evidene© 
and then determined compensabon as stated 
above 


3 Sbii D Souza, learned counsel for ths 
appellants, attacks the award on various 
grounds, menboned m the memorandum. 
He concedes that the respondent (2) was 
ne^gent while driving the track. Accord- 
ing to him the injuries received by Damo- 
dar fhd not result in permanent disablement 
and were not of a senous nature Shil 
D Souza obiects to the aw^ of Rs 2,000 
as “moral damages' suffered as a result d 
the accident. The quesfaon of compensa- 
tion is to be considered m the context ol 
the injuries suffered by Damodar and also 
other relevant factors Shn D*Souza says 
that di sbncfaOD is to be made between sp^ 
cial and general damages This is correct 
Assessment of damages is often a Hiffimlt 
task. It IS well settled that damages are of 
two kinds — special and general Examples 
of special damages are hospital and mes- 
cal expenses, fmanoal loss of income be- 
cause of havmg someone to replace the 
injured to cany on his dubes Damages of 
this kind seldom present any senous diffi- 
culty It is the general damages which of- 
present difficulty Exammes cf gen^ 
ral damages are pain end suffering reduced 
earning eapaaty, toconvealeuc© and loss of 
eoaowmeat of life 


4. Shii Verlekar, learned counsel for the 
lespondenb draws my attention to the 
decision of the Punjab Higih Court reported 
in State of Punjab v Smt. Phool Kumait 
AIR 1063 Punj 125 This was a case w 
collision of two vehicles resulting in death 
of pe rson. The fiicts of each case are dif- 
ferent but the pnnoples stated in deci- 
sion is of assistance. One of the pnnaple* 
is that nothing Is to be paid by way of sola- 
tium. It IS also stated that intervenbon of 
an appellate Court in assessment of dama- 

f es m cases of acodent where perso n s suffer 
Mth or are Injured is called for only when 
the cmnpensabon delennmed i>a« been 
readied by application of some wrong pim- 
aple of law, or the amount Is so inordi- 
nately low or the Inordinately that if 
must be a wholly erroneous estimate of the 
compensabon determined. This decision 
foD ows ^the decision of ffie Supreme Court 
reported in Gobald Motor Service Ltd. V. 
VeluswamL AIR 1962 SC 1 The case 
yth which their Lordships of the Supreme 
Court were dealing was one under the Fatal 
Accidents Act (1855) Subba Rao, J, (as 
be then was), stated rhat in calculating tne 
pecuniary loss to the dependants many 
imponderables enter into the calcuIatioiL 
This decision, with respe ct, is not belpfol 
to us In this case we are not dealmg with 
a claim under the Fatal Accidents Act Shd 
Verlekar also relied on the dedsioD 
■Champalal v. Venkataraman*, AIR 1968 
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466. This was a case of tort wl^e. 
on account of the ne^gence of tte tas- 
driver, the- claimant who prosecut^ fais 
ntgim Tjnder the Motor Vehicles Act became 
lame, in spite of medicsd treatment 
hospital for a period of ten monte, ^e 
learned Judge considered the question 
filer the quantum of compensation award^ 
by file Tribunal was excessive or not; in this 
case the compensation awarded was 
Bs 10864/47. While considering this ques- 
tion the learned Judge conridered various 
heads of compensation, such ^ reasonable 
expenses incmding emenses for medicm 
ttetment, nursing, medical appliances and 
also for loss of earnings as a r^ult ot in- 
iury and, in addition, gra^ d^ages m 
respect of pain and suffering which me 
dateant had to suffer unto the date of the 
proceedings before the Claims Tnbmal 
aso which he was likely to si^er thereafter. 
The learned Judge did not mterfere vath 
file quantum of compensafaon determined 
and, in support of te relmd 

on the decision in Tlint v. LoveU , _ 193^1 
KB 354 at p. 360. In that decision the 
House of Lords observed: — ^ 

“In order to justify reyeming the trid 
[Tudge on the question of the amount ot 
darnages it will generally he nece^^ tet 
fiiis Murt should be convmced either tet 
the Judge acted upon some wrong prmciple 
of liv, or that the amount aw^ed was so 
extremely high or so very smaU as to make 
it, in the ju^nent of this court, aii entnely 

Sr^eous esteate of te damage to which 
the plaintiff is entitled. 

The learned Judge also to fte 

observations of Denimg, L. J- 
V. Coldair Ltd., 1951 C. A. No. 271. The 

put 

cally and rightly when he said *at te 
court would interfere if It 
“Good gracious me as high as that. 

In ‘Taylor v. Mayor, Aldermra ^d 
Burgesses of Southampton Lord Denmng 
observed: — ^ 

“When I heard the facts of this * 

said to myself ‘Good ^cio^ c®rNr89) 
fiiat’ for these injuries. (19o2 O. A. ino. oa/ 


The criteria for determining Ae ^mpOT 

nation are not laid dmvn specAc^y m te 
Motor Vehicles Act but tbe Claims Jnbu- 
make an award deto^™® 
amount of compensabon which appears to 
^to be just, and specify the ^ 

sons to Uom compensafaon sh^^P^i 
and in making the award the Glaum iri 
W shaH specify the wIuA sh^ 

be paid by the insurer. I sh^ rey^ to 
tiie^Tcts of the present case ^^d 

SSS^TrifeuSIt I kted ttot.fhe 

pensation to be awarded to m injured ^r 
Mn has to be equivalent to fiie loss ot te 
sustained taking into account not 


only the material loss, but to some extent; 
the moral damage earned to him. What 
the learned Judge said is correct except for 
file fact tet the expression 'mord damage^ 
may have been conveniently avoided. Shn 
Verlekar argues — and not without force — 
tet this expression has been used by toe 
learned Judge in support of _ dete rminin g 
general damages. As, for special damages, 
toe learned Judge observed that Damodar 
had to remain without salary for seven 
months and his salary being Ks. 70 per 
month he suffered a loss of Rs. 490. _ Shri 
D*Souza for the appellants does not dispute 
fiiis assessment He however disputes a 
claim of Rs. 50 per month awarded by toe 
learned Judge as maintenance expemes fora 
period of seven monte. It is in evidence 
that Damodar was in toe employ of one 
Dalai and besides his salary of Rs_. 70 he 
was also receiving food and clothing. I 
do not think the assessment of maintenance 
expemes is arbitrary. Damodar wm un- 
doubtedly deprived of maintenance expen- 
ses when he was out of employment for a 
period of seven monte. The learned Judge 
also took Rs. 60 as medical expemes and 
Rs. 100 as expemes for prosecuting the 
niainn before toe Tribunal. I am afraid toe 
latter amount cannot be allowed. As far 
as the general damages are concerned, it is 
in medical evidence that Damodar had frac- 
ture of both toe hones of the left leg. Tim 
was confirmed by X-ray taken in toe hospi- 
tal. The medical evidence is also to toe 
effect that there is a slight change in the 
shape of toe downward portion of toe leg 
at toe level of junction or the 2/3 ydth toe 
1/3, that is, jimction of upper portion wath 
the lower portion of the leg. This injury, 
according to Dr. Lourenco, does not influ- 
ence the functioning of the leg. It is also 
in his evidence that when he last examin^ 
kim Damodar was complaining of pain in 
the leg and he was advised to use elastic 
bandage. I may next tmn to toe eridence 
of Damodar. He was examined after about 
seven months from toe date of toe accident 
and he deposed that his leg gets swollen 
if he walks as he med to do. He also 
stated that ho was afraid now of walking 
freely and doing heavy work became of the 
fracture in toe leg. The learned Judge ob- 
served that toe fracture of Damodar left 
“a slight deformity of toe downward por- 
tion of toe le^ and that he "will have to 
live his whole life with such a deformity’' 
resulting in some sort of inferiority com- 
plex. The general damages on account of 
toe injury caused to Damodar were assessed 
by too learned Judge at Rs. 2,000. Shri 
D’Souza contends tet this amount is on 
toe hi^ side. Shri Verlekar argues that it 
is reasonable. I do not think toe learned 
Judge acted upon wrong principle of law, 
I also do not think that toe compematioD 
awarded is on toe higher side. The learn- 
ed Judge had toe advantage of seeing too 
injured and his estimate of compensafaon 
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in vie^ of the facts found by bim does not 
appear to be arbitrary I would not_ say 
“Go^ gracious me, as hi^ as tiatl" or 
“Good gracious me as low as thatl' for the 
miunes caused to Damodar 

5 Bamng a sum of Rs 100 awarded by 
way of compensation for prosecutmg the 
rTa>m< before the Claims Tribimal, the 
award of the learned Judge determining the 
amount of compensation at Es S020 is 
mamtamed. This compensation, according Co 
the learned Judge was ]ust and 1 see no 
reason to interfere with the award. In the 
circumstances the appeal filed by the ap- 
pellants IS rejected. Section IlOB re<loire3 
the CTaims Tribunal to specify the amount 
which «ha31 be paid by rfie insurer This 
specihcabon has not been done by the learn- 
ed Judge It may be that because the 
truck was insured under a comprehensive 
policy therefore the learned Judge did not 
spe<^ this amount Shn D Souza states 
that me appellant (1) has deposited a sum 
of Bs SI20 m the omce of the Claims Tri- 
bunal. It is directed that the amount of 
Rs 3020 should be paid by the appellant (h 
and this is the amount which is speoft^ 
The appeal is dismissed with costs assessed 
at Rs loo 

MVJ/D V C Order accotdin^y 
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Keshav Gangaram Piabhu hfhambrey 
and another Apphcants v Vasant Atmaram 
Frahhu Mhanibrey and another, Respon- 
dents 

Cnmmal Bevn. Appin. No 14 of 1968, 
D/ 5-3-1968, agnnst order of S J D/- 
6-12-1967 

Cnimnal P G (1898), Ss 435, 439 — 
Revison relief u not a matter of mere for- 
mahty — High Court does not sit in ren- 
sou as Court of appeal to appreciate evH 
dence — Con cm re a t &ding that applicant 
defamed the complainant ^ Benaon peb 
taon IS liable to be rejected in limiDe — 
(Penal Code (1860), S 499} (Para 3) 

Cases Referred Chronological Paras 
(1966) AIR 1968 Goa 32 ^ 53) = 

1966 Cn LJ 1412, Caetano Colaco 
V Joao Bodngues 0 

S V ftabhu, for Applicants 
ORDER 1 This is a revision applicabon 
directed against the order passed by the 
learned Sessions Judge, dated 6th Decem- 
ber 1967 

2. The pro s ec u tion ease was that the ap- 
plicants had defamed the complamant 
Vasant Atmaram Prabhu Mhambrey 
statmg to various persons that the com 
plamant h ad a son nrom a widow maid ser 


vant, not his wife, and that he was a drun 
hard. The learned Magistrate, after con- 
sidermg the evidence of the prosecufaon 
witnesses and the defence witnesses and 
also the statement of the accused, came to 
the conclusion that this statement was per 
se defamatory, made with a view to hum 
and knowmg or having reason to behevs 
that such statement w^ harm the rewta 
turn of the complainant. In tbi^ view of the 
matter, he held the offence under Section 499 
of the Indian Penal Code proved and ac- 
cordingly convicted the accus^ under this 
section and sentenced each one of them to 
pay a fine of Rs 250/- or m default to un 
dergo SO days' imprisonment. The com- 
plainant was awarded a sum of Rs 200/- 
as compensation out of the fine realised. 
The applicants felt agmeved by this judg- 
ment of the learned l^gistrate and hence 
filed an appeal m the Cmirt of Session. The 
learned Sessions Judge concurred with the 
conclusion of the learned ^fagistrate and 
dismissed the appeal The ap^cants then 
approached Court in revision. 

S Shn S V Frahhu, learned counsd 
for the applicants contends that rfiere has 
been a material uregul^ty in ^e conduct 
of the trial and ccmsequenffy this Court 
should interfere in revision, in particular be 
bas tebed on grounds (5) to (7) in the memo 
of revision 'ftese grounds are — > 

Ground 5 “The lower appellate Court 
ou^t to have seen that the statements of 
the accused ere not properly recorded under 
SecbOD 342 of the Cnnunal Procedure Code 
and hence the proceeding is illegal and the 
conviction ought to have bera set aside" 

Ground 6 "The procedure followed by 
the trying Magistrate is not warranted by 
law and as such the lower court ought to 
have set aside the order of conviction- There 
are material irregulanbes m the conduct of 
the proceeding and hence there is failure 
of jusbce" 

Ground 7 “No opportunity has been given 
to the accused to cross-ezamine twice all 
the witnesses of the prosecubon, as laid 
down m the Cnimnal Procedure Code ” 

The other grounds relate to appreciabon 
of evidence la the memo of appeal filed 
the two grounds In relabon to Secbon 342 
of the Cnimnal Procedure Code and also In 
relation to the opportum^ to cross-eiamme 
^nce were not taken Be that as it may 
Acre are concurrent finding of fact record 
jj J Courts below that the applicants 
did defame the complainant In Caetano 
^laro V Joao Bodngues, AIR 1960 Goa 
32, the scope of revision jpebbon under Sec- 
ton 435 of the CnmiaaT Procedure Code 
has been esplamed at some length. The 
cimrmstances vdiere interference is called 
for by this Court are set out I am not 
sitting here as a Court of appeal to apprfr 
mate the evidence It was for the learned 
Sessions Judge to appreciate the evidence 
in appeal, and after heanng the learned 
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counsel for tte appellanfe, he came to t he 
same conclusion as the learned Mamstrate. 
Shri Prabhu has not been able to make out 
any case for interference m the 
revisional jurisdiction of this CouA It may 
be added that revision rehef is not a 
of a mere formality. The revision petition 
does not disclose any arguable qu^on. 
this view of the matter the petition is r^ 
jected in limine. It was presumably 
c^use the complainant and the pebtion^ 
are relatives therefore a deterrent sentence 
not imposed- _ 

HGP/D.V.G. Petition re]ectea- 


ATTt 1969 GOA, DAMAN AND DIU 53 
. CV 56 C 15) 

V. S. ijETLEY, J. C. 

PeSrr “SS 

Appln. NO. 1 ot 1968. DA 

4-1-1968. ,^0-0 m 

avil P. C. (1908), S. s 

q T ^laterial irregulanty^ m a. lio 

relates to material defect of procedure ^ 

elSS''“SSal irregularity”, m 
q ns d^ not refer to the decision aniv^ 
but to Se me^er in which it is reached. 

a “ lonodid., 

k "iSTil i.- (o) 
of S. 115. Case law ^^ussed.^^^ ^ 

' ■P.irfhpr the judgment pronounced finally 

Court in aie event of decision agai^ 
£ Slurfier time may be ^Ven to ^ 
the written statement. The P0')|^ 

S Se fppelSe SdS 

than the powers of the Bevision 

SrBcLed: C^onol^cal Paras 

3.4 

n'^’^AIB 1964 SC 497 (V 51) = 
^^1963^14 106S. S. S. Khanna v. ^ 

(1^i/'M^ 1961 Andh Pm 102 
™ 4 S. Chendraiah v. Seetaram- ^ 

maiah ^ 
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(1958) ADR 1958 AU 330 (V 45), 

Paras Bam v. Mt. Noor Jahan 
Begum , 8 

(1986) ADR 1936 Nag 157 (V 23) = 

ILB (1936) Nag 73, Devidas v. 
NiBmnlhrao 4 

(1935) ADR 1935 Cal 102 (V 22) = 

60 Cal LJ 91, Ihdu Bala v. Lakshmi . 
Narayan 

(1934) AIR 1934 Cal 102 (V 21) = 

37 Cal W 1093, Loke Nath v. „ 
Abani Nath 

S. K- Kakodkar, for Petitioners. 

OBDEB; This is an application under 
Section 115 of the Civil Procedmre Code 
praying for the reasons mentioned therein 
tha t- the orders of the learned Civil Judge, 
ifunior Division, Ponda, dated 29th Novem- 
ber 1967 and 20th December 1967 in suit 
No. 31 of 1967 be set aside. 

2. The facts broadly stated are that the 
opponents instituted a suit against the peti- 
tioners in the Court of the Civil Judge, 
Junior Division, Ponda. The Court issued 
a summons to the petitioners to answer the 
averments made in the suit and also for 
final disposal. This summons was in ac- 
cordance wdi Order V, Buie 5 of the Civil 
Procedme Code. The summons was return- 
able on 3rd November 1967. On this date 
the petitioners did not file written statement 
They were asked to file it on 13th Octo- 
ber 1967. The petitioners asked -for some 
further time for filing written statement and 
the learned Judge adjourned the suit for 
hearing on 29th November 1967. The peti- 
tioners failed to file the written statement 
on that day. The petitioners asked for fur- 
ther time for filin g written statement but 
this request was not granted. The peti- 
tioners, according to Mr. Kakodkar, present- 
ed written statement on 18th December 
1967. The learned Judge did not accept 
that written statement and adjourned the 
suit for judgment on 3rd January 1968. 
The petitioners felt aggrieved by this deci- 
sion and filed the present revision petition 
under Section 115 of the Civil Procedure 
Code. 


3. The scope of Section 115 of the Civil 
IProcedure Code has been ayplained at 
length by this Court in Bamanata v. Judge, 
Comarca Court; AIB 1966 Goa 1. Accord- 
ing to Mr. Kakodkar, the learned Judge 
acted with material irregularity when he 
did not accept the written statement pre- 
sented on 18th December. ^tTiat is “mate- 
rial irregularity” within the meaning of Sec- 
tion 115 has been explained in the above 
decision of this Court- hir. Kakodkar has 
cited the following authorities in support of 
his argument that this Comt should revise 
the interlocutory order passed by the 
learned Judge refusing to accept the wntten 
statement presented on 18tfi . Decemto 
1967. (1) Loke Nath v. Abam Nato, -AIR 
1934 Cal 102; (2) Indu Bala v. Lakshmi 

ADR 1935 Cal 102; (3) Paras Bam 
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V Mt. Noor Tahan Begum, AIK 1958 AH 
^0 (4) rT>pnriraiaVi V Seetarammaiah, AIR 
1961 AndH Pra 102 (103), and (5) S S 
V F J Dillon, AIR 1984 SC 497. 
It IS well settle that a case u an auHionty 
for what it decides The facts of the cases 
ated m the above deosions are distmguish- 
able from the facts of the present case 
AIR 193S Cal 102 refers to AIR 1034 Cal 
102 A principle is enunciated in these 
decisions to the effect that a High Court in 
the exerosa of its Jurisdiction under S 115 
Civil Procedure Code will not interfere with 
interlocutory orders unless irreparable in- 

jury and inevitable nuscamago of Jusbco 
result therefrom. Another nnneiple is also 
enunciated ordinarily me discretion of 
a judicial officer will not be reviewed by 
die Coiirt m revision. The learned 

Judge m the case showed indul- 

gence to the petitioners and gave them time 
to file the written statement twice, but fiiey 
are to be blamed for not presenting the 
written statement within the time required 
by the Court, It cannot be said that the 
Iramed Judge exercised his discrebon in an 
aihibary maimer The Andhra Pradesh 
case dealt with an order forfeltmg nght of 
the defendant to file wnttea statemenL 
This order was held as illegal and reUaoce 
for dus purpose was placed on Section 115 
of the Civil Procedure Code The faeb of 
this case are entirely different from the 
facts of the present case AIR 1953 AH 330 
deals with a situation where Order 17 did 
sot provide for an order striking oat the 
defence of a party and therefore the High 
Court mterfered with the interlocut^ 
order passed by the Lower Court. This 
case also does not assist the pebboners In 
AIR 1964 SC 497, the imphcations of the 
expression "case decided" have been ex- 
hy theiT Lordships at some length 
t IS statra that the expression "case" used 
in Sectum 115 is a word of comprehensive 
import, it Includes avil proceedmgs other 
suits, and IS not restricted by anything 
oontamed at the soctma to &e eatscety of 
the proceeding m a avQ Court. According 
to their Lordships, to interpret fins expres 
slon as an entire p roc ce dmg only and not 
a part of a proceeding, would be to impose 
a restzicbon upon the exercise of powers of 
sapermtendence to which the Junsdicboo to 
issue writs, and the rupervisoiy Junsdicboa 
are not subject. It was made clear in this 
decision *har this expression indudes a part 
of a case and therefore revisional Junsdio- 
bon can be exercised f ro m interloTOtory 
orders in certain cases In this case (he 
learned Subordinate Judge held hy an mter- 
locutow order that the suit filed by the 
plambn for recover of the amounts 
advanced to the defendant was not maintain- 
able This was, in the view of their Lord 
ships, *^manifestty a decision havmg a dir^ 
bearing on die nghts of the plambff to a 
decree for recovery of the loan alleged to 
have been advanced ly him, vduch he ssys 


r. Lily D'Souza (Jetley J. C) A.I.B. 

(he defendant agreed to repay, and if the 
exp ression "case*^ includes a part of the 
case, the order of the Subord^te Judge 
must be regarded as a "case which has bea 
decided"" This case also does not assist the 
pebboners Ilie hots are entirely differ^ 
from the facts in the instant case \ 

4. Section 115 provides that the " 
Conit may call for the record of any case 
which has been decided by any Court sub- 
ordinate to such High Court and m which 
no appeal lies thereto, and if such Subor 
dinate Court appears — (a) to have exer 
dsed a Junsdicbon not vestw in it by law 
or 0>) to have fuled to exercise a junsdio* 
boo so vested, or (c) to have acted m the 
exercise of its Junsdicbon illegally or With 
material irregulwty, die High Court may 
make such order m the case as it think«i fit 
Mr Kakodkar, learned counsel for the peb 
boners, does not rely on clauses (a) am (b) 
of this secbon. He rehes on Cl (c; and ao- 
cording to him when the leamm Judge 
did not accrot (he written statement pre- 
sented on 16th December 1967 he acted 
m the exercise of his Junsdicbon with 
material iiregulanty It is an admitted fact 
that the learned Judge has not yet passed 
Judgment m this case It is therefore doubt- 
nil whether ao order adioummg the ease for 
Judment can be regarded as a "case" with- 
in ^ meaning of tms section. Order XLIll 
deals with appealable orders One of the^ 
orders from which an appeal lies is an ordir *" 
under Rule 10 of Order Vm pronouneang 
Judgment against a party Order Vlu 
Rule 10 piwdes that "where any party 
from whom a wnttea statement xs so re- 
quired fails to present the same within the 
tune fixed hy the Court, the Court may 
pionoimce Judgment against htm, or make 
such order m relabon to the suit as it 
fit." 

According to Mr Ealmdkar, (his rule is 
to bo read along wi th Rule 9 and not 
Buie 1 of Order VUi There axe authon 
ties m support of his contention, altbou^ 
a view IS possible that Rule 10 may also Be 
read along with Rule 1 If a Judgment is 
pronoimced against the pebboners, then, on 
the assumption diat Rule 10 is to be read 
with Rule 1, the order passed by the learn- 
ed Judge may bo appealable. ti any 
case the final order pronouncmg fudgmoit 
will have the effect of decree therefore 
is appealable. What is "decree" is defined 
in Secbon 2 (2) of the Code The Judg- 
ment prononncm would undoubtedly saliOT 
the reqmrements of thw defimboa and . 
therefore Is appealable It would be open L 
to the petitioners to satisfy the Appellatef/ 
Court m the event of liecjsion agamst them! 
that further bme may be given to m 

file the written statement. The powers cm 
the Appellate Comt in a way, are widen 
fiiaa the powers of the Bevlsira Court underj 
Section 115 

1 am fn fTii« case fT<A 

bon was not exercised arhitrazify hy the 
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learned Judge and I am rmable to see how 
the learned Judge acted in the exercise of 
his jurisdiction with material irregularity. 
There is no defect of procedure in this case. 
The expression "material irregularity” does 
not cover either errors of fact or of law. It 
is not the case of Mr. Kakodkar that the 
learned Judge acted illegally. The expres- 
sion “material irregularity does not refer to 
the decision arrived at but to the manner 
in which it is reached. The errors contem- 
plated relate to material defects of proce- 
dure and not to errors of eidier law or fact, 
after the formalities which the law pres- 
cribes have been complied \vith: Devidas 
V. Ndkanthrao, AIR 1936 Nag 157 (159). 
This case is cited by us at page 15 in AIR 
1966 Goa 1. It would have been a case of 
material irregularity if the petitioners had 
not been given an opportunity of appearing 
and of being heard. They were given a 
chance of presenting their case. This sec- 
tion can only be invoked when there is 
failure of justice due to the procedure in- 
dicated in this section. The learned Judge 
applied his mind and then gave decision. 
He observed the principles of a fair and pro- 
per trial. There was no error committed by 
him but, assuming such error is there, even 
then it is independent of the decision itself 
and therefore muse (c) is not attracted. 

5. It would be open to the learned 
_ ^Subordinate Judge to review his own order 
" in case after hearing the petitioner’s co\m- 
sel he is inclined to give further opporhmity 
to the petitioners to present their writtCT 
statement. In case he does not do so it 
would be open to the Appellate Court to 
consider the merits of this case and pass 
such order as is necessary in the rads of 
justice. As it is, the petition for revision is 
not covered by clause (c) of Section 115 
and, accoidin^y, it is rejected. 

MVJ/D.V.C. Revision rejected. 


AIR 1969 GOA, DAMAN AND DIU 55 
(V 56 G 16) 

V. S. JETLEY, J. C. 

Mani Muttayya Pillay, Applicant v. State, 
Respondent 

Criminal Revn. Appln. No. 22 of 1987, 
D/- 27-8-1968. 

Telegraph Wires (Unlawful Possession) 
Act (1950), S. 7 — Conviction for theft and 
tinlawful possession of telephone coppra 
— Notification delegating powra to Ho 
complaint ns required under S. 7 (1) pub- 
J fished in fact in Gazette of India os dted m 
1 the footnote to S. 7 in AIR Manual, Vol. 15 
P. 592 but not brought on record — Com- 
plainant not staling that ^the complaint Tvas 
made hy or under au&onty of Central Gov- 
emment or that he was spedafly mpower- 
ed to file that complaint — Held Aat thrae 
was no compliance with S. 7 and the Magis- 


trate had no power to take cognizance of 
the offence under Telegraph Wires (Unlaw- 
ful Possession) Act — Conviction and sen- 
tence for the offence of theft under S. 379, 
Penal Code wa^ however, proper — (Penal 
Code (1860), S. 379). AIR 1960 Pat 243 
and AER 1967 Delhi 41, Disting. 

(Para 8) 


Cases Referred: Chronolo^cal Paras 

(1967) AIR 1967 Delhi 41 (V 54) = 

1967 Cri LJ 868, Electricm Manu- 
facturing Co. Ltd. v. D. D. 

Bhargava 8 

(1966) AIR 1966 Goa 32 (V 53) = 

1966 Cri LJ 1412 (^), Gaetano 
Colaco V. Joao Rodngues 8 

(1960) AIR 1960 Pat 243 (V 47) = 

1960 Cri LJ 845, Rawlagan Singh 
V. State of Bihar S 


Appficant in person. 

ORDER ; This revision application is 
directed against the judgmeiit passed by 
the learned Sessions Judge dated 6th Sep- 
temher, 1967, whereby he confirmed the 
judgment dated 7th July, 1967, passed by 
the learned Magistrate, Bicholim, convict- 
ing the applicant under Section 379, I. P. G. 
and sentencing him to undergo rigorous im- 
prisonment for one year and to pay a fine 
of Rs. 500/- or, in default, to undergo six 
months’ rigorous imprisonment. The ap- 
plicant was also convicted of the offences 
under Sections 5 and 6 of the Telegraph 
Wires (Unlawful Possession) Act, 1950, and 
sentenced to tmdergo imprisonment for two 
months and to pay a fine of Rs. 100/- or, 
in default, to undergo rigorous imprisonment 
for 15 days. The sentences were directed 
to nm concurrently. The applicant was 
found not guilty of the offence xmder Sec- 
tion 25 of the Indian Telegraph Act, 1885, 
and accordingly he was acquitted. 

2. The prosecution case was that the 
applicant and two others committed theft of 
telephone copper wire from six poles at 
Sarvona between the ni^t of 2nd of April, 
1967, and 3rd of April, 1967, valued at 
Rs. 450/-. A charge was framed against 
the applicant and two other accused under 
Section 879 read with Section 84, 1. P. C. 
and also under Section 25 of the Indian 
Telegraph Act, 1885, and under Sections 5 
and 6 of the Telegraph Wires (Unlawful 
Possession) Act, 1950. The applicant plead- 
ed guilty to the charge. After examining 
as many as 15 witnesses in support of the 
prosecution case and also after examining 
the appficant, the appficant was sentenced 
as mentioned above. The appficant felt ag- 
grieved against the conviction and the sen- 
tence and moved the learned Sessions Judge 
in appeal. 

In the memo of appeal it was urged by 
the appficant that he pleaded gufity to the 
charge out as far as the sentence is concern- 
ed it is "severe”. The learned Sessions 
Judge considered the question of sentence 
taut in view of the fact that the crime of 
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copper wire theft is rampant in this temtmy 
he 3eclined to reduce the sentence In tins 
view of the matter he rejected ^e app^ 
with the observafaon that “st eal i n g Tele* 
graph wire” is a senous offence The ap- 
pLcant then moved this Court m revis on 
3 I have carefully considered the wdg 
ments of ^e learned Magistrate and the 
learned Sessions Judge and the evidence 
corded by the learned Magistrate and I find 
that the apphcant had been properly con 
victed under Section 379 of the 1 P C As 
regards the convichcm under Sections 5 and 
6 of the Telegraph Wires (Unlawful Posses- 
sion) Act, 1950 Section 7 (1) thereof pn>' 
vides that no Court shall take comiaanco 
of any offence punishable under this Act, 
save on complaint made by or under the 
authority of me Central Government or by 
an officer speedy empowered m this 
half by that Government. In the fudgment 
of the learned Magistrate there is a refer 
ence to this provis on and it is stated that 
the power to ffie a complaint was delegat 
ed by Notificabon “published m the Gazette 
of India and that it was published is a fact — 
see footnote to the Section 7 m the AIR 
Manual VoL XV p 592” It appeaj5 
through oversight the learned Magistrate 
rebed on th« notification cited m the above 
ManuaL The said oobficabon is not on the 
record. The complainant did not state in 
this case that the complaint was made by 
or under the authority of the Central Gov 
emment or he was specially empowered to 
file that complaint by that Government. 

The learned Assistant I^bbc Prosecutor 
who appeared in the Sess ons Court ex 
plained at stage of admission 

that there was no nobficabon autho* 
ruing the complainant to file the com- 
plaint The learned Magistrate rehed on 
'Bawlagan Smgh v State of Bihar AIR 
i960 Fat 243 and Xlectncal Manufachinng 
Co Ltd V D D Eharuva AIR 1967 

t Delhi 41 m support of the view taken on 
sanebon These decisions are not appb 
cable to the facts of the mesent case. It 
seems through error he relied on certain 
[observabons of the Delhi High Court in 
conneebon with a sanction matter ansmg 
out of the application of the Imports ana 
Exports (Control) Act, 1947 It appears 
there has been no compliance with the 
provisions of Seebon 7 and coiuequently 
the learned Magutrate bad no power to 
take cognizance of the offence and hence 
the convicbon of the accused under Sec- 
boiu 5 and 6 of the Telegraph Wires (Un 
lawful Possess on) Act, 19o0 was witboot 
funsdicbon 

In thu view of the matter the said cod 
vicbon and the sentence are set aside and 
the applicant acquitted of the offences 
under mese seebons The question re^rd 
ing compliance with the provisicms of See- 
bon 7 seenu to have escaped the attention 
of the learned Sessioiu Judge The learned 
Sessions Judge gave convincing reasons in 


support of the sentence of one year and 
the £me imposed on the apphcant for the 
offence of theft This senbmee is not at all 
severe The scope of the revision pebhon 
has been explained at length m Caetano 
Colaco v Joao Bodngues, AIR 1966 Goa 
32 (EB) 

4. llus IS not at all a fit case for infer 
ference m lie exercise of revisional Juiudie- 
bon. and accordindy the revision appLca 
bon 15 refected in bmme 
HGP/D V C Revision application 

rqected. 


AIR 1969 GOA, DAMAN AND DIU 56 
(V 50 C 17) 

R S BINDRA, AddL J C 
Phiioz Jehangirji Dastur Pebboner v 
State, Respondent. 

Reference No 153 of 1960 D/ lS-9- 
1963 

Goa, Daman and Dm (Laws) Regulation 
(12 of 1962) Seebon 4 (2) (d) — Scope — 
Clause applies only to such mvesbgatums 
that were pendmg when the Regulation 
came into force ^ Investigations comment 
mg after Regulabon came into force have 
to be under Cnminal P C (1888) even if 
offence has been conurntted pnor to the 
coming into force of RegulabOD •>- Lt Gov 
©raer’s order D/ 6-11^3 directisg invesb 
gallons in relation to offences committed 
pnor to Cnminal P C bang made apph 
cabl^ according to law In force m the 
temtory, held was ultra vires AIR 1955 
Raj 135 (FB) and AIR 1935 Raj 203, ReL on. 

(Paras 6 8) 

Cases Referred Chronologic^ Paras 
(1955) AIR 19o5 Raj 135 (V 42) = 

ILR (1955) 5 Raj 693 (FB) Raha 
dur Smgh v Rajprarnum of Raja 
sthan 8 

(1955) AIR 1955 Raj 203 (V 42) 
Purshotam Smgh v Naxam Sm^ 7 
C A- Merchant, for Petitioner S Tamba, 
'SVeaJna fer “iub ‘Stcite 
ORDER. The facts bearmg on revi 
sion TCbtion can be gathered from the 
complamt filed by Phiroz Jehangirji Dastur 
against the accused Rosban Jal Nauavaty 
Homi Dhunj'bhoy Engmeer and Mohamra 
u ALbhai Damania m the Court of the 
Judicial Magistrate at Daman under Sec- 
tions 120B 403 448 341 454 and 114 of 
the Indian Penal Code The accused No 
2, Honu Dhunjibhoy Engmeer it u said, is 
a member of the bar and happens to be the 
attorney of accused no 1 Ro^ian Jal Nana 
vaty Accused No 1 owns at Daman a 
preroerty known as Roshan Abad and she 
used to run hotel busmess therem m the 
name and style of Bn^ton HoteL On SOth 
of ^nl 10c>3 runs the compimnh the 
cused No 1 execu^ a lease agreement ha 
favour of the complainant respecting the 

JL/KL/E717/68 ^ 



1969 Phiroz v. State (Bindra Addl. J. C.) IPrs. 1-8] Goa 57 


aforementioned Brighton Hotel. The com- 
plainant was put into possession of the de- 
mised property on 10th of June 1953. On 
4-9-1953 accxjsed Nos. 1 and 2 approached 
Mr. Mehta, a solicitor of the complainant; 
requesting him to prevail upon the com- 
plainant to surrender possession of the 
Brighton Hotel to them. The complainant 
when summoned refused to oblige the ac- 
cused. The said two accused put more 
pressure on the complainant throu^ their 
own solicitor Mr. Eiuch Dastoor But the 
complainant refused to yield. On or about 
7th of September 1953 aH the three accused 
went to toe premises of the hotel and de- 
manded of D’Souza, the complainant’s 
manager in the hotel, to vacate the premises 
and on his refusal to comply %vith the 
demand made he was forcibly pushed out 
of the hotel and the possession thereof 
taken over by them (the three accused). 

On £5-9-1953 the eaatghmsat gave 
notice to accused nos. 1 and 2 (in relation 
to occiurence dated 7-9-1953) throu^ his 
solicitor but it remained unacknowledged. 
It was On 5th of November 1962 that 
Phiroz Jehangiiii Dastur filed a complaint 
in the Court of the Presidency Magistrate 
at Bombay against toe three accused. That 
complaint was dismissed on 10-5-1963. The 
complainant took toe matter in revision to 
the High Court at Bombay and Mr. Justice 
Naik accepted toe revision by his order 
dated 11-10-1963 and remanded toe case 'to 
the trial court directing it to proceed there- 
with according to the provisions of law. 
Thereafter the Maigi^ate discharged the 
accused after recording some evidence of 
toe complainant on toe groimd that without 
previous sanction of the State Government 
in terms of Section 188 of toe Criminal 
Procedure Code toe charge levelled against 
toe accused could not be enquired into. 
This order necessitated another revision on 
behalf of toe complainant. However, this 
tone he did not meet better fate_ because 
Mr. Justice Naik dismissed the revision peti- 
tion by his order dated llto of Decetnber, 
1964. 

Mr. Justice Naik, it is saito expressed_ toe 
opinion in his order dismissing toe revision 
petition that it would be open to Dastur to 
lodge a complaint at Daman since toe 
Indian Penal Code and toe Criminal Proc^ 
dure Code had been extended to the terri- 
tory of Goa, Daman and Din. It is in these 
circumstances that toe complaint was 
lodged on SOth -of March, 1966 in the 
Gourt of Shri D. H. Patel, toe Judicial 
Magi^ate, First Class, Daman. ^at 
Magistrate made over the complaint to Shri 
Argemiro Fernandes, anotoer Magistrate at 
Daman, for disposal according to . the 
Portuguese Law. Shri Fernandes conse- 
quently sent toe complaint to toe “Dele- 
gado” under the provisions of toe Portuguese 
Decree Law No. 35007 dated 13-10-1945 
by his order dated 10-5-1966. 


2. Aggrieved by Shri Fernandes’ order 
dated 10-5-1966 toe complainant lodged a 
revision petition in toe Court of Sessions 
Judge at Panaj'i. It was xuged before the 
Sessions Judge that since toe Indian Penal 
Code and the Criminal Procedure Code had 
been extended to toe territory of Goa, 
Daman and Diu with effect from 1st of 
November 1963 toe complaint should have 
been dealt with in toe manner prescribed 
by these Codes and as such the order of 
Shri Fernandes sending toe complaint to the 
“Delegado” for investigation was bad in 
la^y. The Sessions Judge was clearly of the 
opinion that since the offences were alleged 
to have been committed before toe Indian 
Penal Code had been extended to the terri- 
tory of Goa, Daman and Diu, the Indian 
Penal Code did not govern toe matter. 
However, respecting the contention that the 
Criminal Procedure Code should govern toe 
proceedings of toe complaint the learned 
Se^ODs Judge could not express any final 
opinion. It appears that on the basis of 
order No. GAD/74/63/25007/dated 6-11- 
1988 issued by. toe Lt. Governor toe Crimi- 
nal Procedure Code was not being applied 
to criminal cases in relation to offences 
committed prior to 1-11-1963. The Ses- 
sii^ Judge doubted the validity of that 
oraer. However, since it was brought to 
bis notice that a ^vrit petition imder Arti- 
cle 227 of toe Constitution challengiag that 
order was pending in this Court he sug- 
g^ted to toe parties to approach this Court 
\ritli toe prayer that toe revision application 
should be taken up for decision along \vito 
that writ petition. Obviously it was pur- 
suit to that suggestion of the Sessions 
Judge that Phiroz Jehangirji Dastiu filed a 
separate revision in this Court. The pray- 
ers made in the revision petition are, (1) 
that toe Revision Petition No. 34 of 1966 
and the Writ Petition No. 91 of 1966 be 
hemd together, (2) that the Government 
Order dated 6-11-1963 as also toe Magis- 
trate's Order 10-5-1966 be quashed, and (3) 
that a direction be issued to the Magistrate 
at Daman to proceed with the complaint 
in accordance with the provisions of toe 
Criininal Procedure Code. It may be stated 
that a recommendab’on made by the Ses- 
sions Judge in his reference to this Court 
was that the complainant be directed to 
amend his original complaint so as to men- 
tion toe charges in reference to toe provi- 
sions of toe Portuguese Penal Code. 

3s The prayer that toe Magistrate be 
directed to proceed with toe complaint in 
accordance with the provisions of toe Crimi- 
nal Procedure Code was hotly contested by 
Shri S. Tamba, representing the respondent, 
the Union Territory of doa. Daman and 
DiUs However, Shri Tamba could not sup- 
ort toe vah'dity of Lt. Governor’s order 
ated 6-11-1963. It may be mentioned 
toat toe Writ Peb’b'on No. 91 of 1966 where- 
in the validity of Lt Governor’s order dated 
6-11-1963 was challenged was disposed of 



58 Goa [Pn 3^ Fhuoz v Stats (Btodia AddL J. G) A.LB. 


without deadmg that point before the revi- 
sion pebhon came up for hearing ^ 

4 Proceedings done m the hlagtstrate*s 
Court at Daman and the arguments address- 
ed before the learned Sessions Judge at 
Panaji brmg out clearly that the Magistrate’s 
order dated 10-5-1988 sending the com- 
plaint to the “Delegado” in terms of Decree 
Law No S5007 was supported on behalf of 
the State on the basis of Lt Governor's 
order dated 6th of November, 1963 Smce 
the legal vahdity of that order has been 
assailed by Shri MerrJiant cm behalf of the 
pebboner, it is appropriate that the Order 
should be reproduced here in extenso It 
runs as under — 

“In exercise of the powers conferred by the 
Goa, Daman and Dra (Adamustrabon) Be- 
moval of Difhculbes Order. 1962. and 
notwithstandmg anythmg to &e contrary 
contained in any law for the tune bemg Id 
force m flus Territory the Lieutenant Gov- 
ernor makes the followmg order 

All cnmmal proceedmgs In relabon to 
offences committed prior to the data of 
coming mto force or the Cr imin al Proce- 
dure Code shall be earned on under the 
law u force m the Temtory before that 
date" 

This order was passed by the Lt Gover- 
nor in exercise of the powers conferred 
the Goa, Daman and Dm (Adinm- 

istrabon) Bemoval of DiiBculbes Order. 
1962, hereinafter called the Bemoval 
of Difhculbes Order The latter 

order had been made by the Central Gw- 
I 

President of Portugal, 

Overseas Muuster 

(Muustro do Ultramar). 

Covemor General of the 

State of India 

Secietaiy General 

Police Commandant 

(Comandante-geral da Pohda) 

The order of the LL Governor dated eth 
of November, 1963 u clearly m the nature 
of legislataon. It was, therefore, mcumhent 
on Shri Tamba to convmce this Court fliat 
such power of legislabon vested under any 
law which was In force immediately before 
the 20th of December 1961 in Goa, Daman 
and Diu in the Prwident of Portug^ or 
Overseas Minister or Governor Genem of 
the State of India, the thr^ funcbonanes 
menboned m Column I of the table and 
whose funchons under the Removal of Dif- 
hculbes Order were assigned to the Admf- 
mstrator Smce Shn Tamba was unable to 
ate any such law, a conclusion must follow 
Qiat the Lt Governor had no legal sancboa 
for issumg (ha order dated &-11 1963 As 
such &at Older has no binding value oa 
Courts or on any other ftmcbonaiy or on 
the citizens. Shn Tamba, it would flms 


emment in exercise of the powers confer* 
red by Secbon 8 of the Goa, Daman and 
Dm (Administrabon) Ordinance No 2 of 
1962, hereinafter called the Ordinance. 
Sectum 8 of the Ordinance provides that If 
any difficulbes anse in givmg effect to the 
provisions of tiie Ordinance or in conne> 
bon with the administrabon of Goa, Daman 
and Dm, the Central dovemment may, by 
order, nme such further provmoDS as ^ 
pear to it to be necessary or expedient mr 
removing the difhculbes Shri Merchant It 
may be stated at the outset^ did not chal- 
lenge the validity of either the Ordmanoe 
or the Removal of Difhculbes Order He 
only assailed the vires of Lt. Govemoi's 
order dated 6th of November, 1963 Hie 
Lt Covemor could have at the best issued 
order only under Para 2 of the Eemoi^ of 
Difhculbes Order That para enacts that 
for the penod during which any law in 
force Immediately before 20th day of 
December 1961 m Goa, Daman and Dm or 
any part thereof is not ad^ted under sub- 
section (2) of Section 4 oi the Ordinance, 
the powers conferred and duties imposed by 
or under any provision of such law on any 
functionary roeohed in Column I of the 
Table given bdow para No 2 Aall, unless 
sudx provision u inconsistent with, or 
repugnant to, the provisions of the Constf- 
tubOD, be exerosaole and performed sut^ 
Ject to sudi directions as the Central Gov- 
emment may five, by the functionary see- 
cihed in Commn II th er eof Hie table 
g^en below para No 2 is as follows — 

n 


Administrator 


Chief Ova 
Administrator, Goa 
Senior Supermtendent 
of Fohce, Goa. 

appear, was perfectly fusbhed in conceding 
that the Magistrate’s order dated 10-5-1968 
cannot be supported on the bnci« ©f the 
Lt Govemoi's order dated 6-11 1903 


5 Shri Tamba, however, supported the 
topugned order of the Magistrate on the 
tois of sub-seebon (2) of Secbon 4 of the 
Goa. ^ Diu (Laws) Regulation No. 

12 of 1962, hereinafter refCTW to as the 
Regulabon Sub-secbon (1) of Secbon 4 of 
the Regulation prescribes that any law in 
force m Goa, Daman and Dm or any area 
thereof corresponding to any Act referrrf 
to in Section 3 or any part thererf «^fln 
stand repealed as ftoiu the commg into 
force of sudi Act or part in Goa, Daman 
and Dm or such area, as flie case may be. 
Sub-secbon (2) of Section 4 of the Regola- 
bon Is in die followiiig terms-— 



favour of the contentioii canvassed by Shn 
Merchant In the first instance the phraseo- 
logy of Clause (d) indicates that the investi- 
gations which are declared immune from 
3ie operation of sub-section (1) of Section 4 
TTTo-r<a npTiflincr nn iihe aa.t6 


1869 ' pj** V. State (Binfa J. C.) [Pts. 5A] 

“12) Noflimg in salt-section (W 
taV the prewous operation of any law so 
r4?alS oFlSliing'daly done or soffeted 

thereunder; or _ nMipation or lia- the operation ot suP-secnon ix; or oecauu -x 

(b) any nght, °°^^ed under are those which were pendmg on the date 

bility acquired, ac^ed or mcuircAi Regulation came into operation, ^d 

any law so repealed; or nnnishment the investigations which had to be mder- 

(c) any penalty, Mpu?- commit- taken in reference to pre-Regulation offences 

incurred in resp^t of reported after the enforcement of 4e Ren- 
ted against any law so seeding or lation are not saved by Clause (d) of 

' (d) any investigation, tion 4 (2). Shri Tamba could not contro- 

remedy in respect of my conclusion that the expression 

lege, obligation, habihty, penalty, i 'investigation and legal proceeding used_ m 

or punishment as aforesmd, nroceed- Clause (d) are such which were pentog 

any suA “^® WnSJtX cEu^ when the Regi^tion c^e into feme Row- 
ing or remedy may t® forfeiture ever, he urged that the words jnd any 

or enforced md any P^’^s if this such , investigation, egd pro- 


ever, xie urgea uiat me wuiua 
such investigation, legal procee<^g or 
remedy may be instituted, continued or en- 
forced and any such penalty, forfeiture or 
punishment may be imposed as if tto 


or enforced and any such ^ 

OT punishment may be imposed as it tms 

Re^ilation had not been made. 

Provided that anything done or my uc may oe imposeu as h ^ 

■ Hon tScen (including my appoi^mt or ^ Rad not been made , occurring 

defegSon Sde, noWtiom i^®^^ beSi Clause^ (d) bring out d^Iy the 

Sfr^on issued, form, bye-law or legislative intendment and that diat mtend- 

certifirate obtaine^atent P^t ^ investigations relatag to p^ 

^^^ce granted, or redstation edited) offence are not subj^t to the 

nnv such law, shaSi be deemed provisions of Section 4 (1) even if such of- 

W^been doM or taken under the fences were reported to tiie investigatag 

provision of the Act to after the Regulation came mto 

^^uSTd^^^S operation. 

CTm^eded \y mything done or my action argument was chiefly founded on the 

XTSder L s^ct.” words ‘Wy be instituted, contmued or en- 

taken una forced” forming part of the portion of 

Shri Tamba f y^ words in-between tion 4 (2) just reproduced. "Die Prease 

of sub-section (\^^rm^^ that follows to argument of Shri Tamba was *at &e verb 
that clai^e md the prow investigations “instituted” governs the noun mv^gabon 
support committed oefore that precedes it md that since the expres- 

respecting *e have to be sion ^‘instituted” means md coimotes m- 

tiie RegSafaon ®^®, “ „-.oWions of the tiated” md not continued” therefore P^ha- 
conducted rmder p-ocedure Code even ment clearly intended Aat mvestigafaons 
Portuguese about the offences undertaken even after the Regulation _m 

thou^, the Shri Merchmt reference to the offences commtted prior 

are lodged ^er th^^ y^\ is .^vell set- thereto shall be governed by the prowions 
urged, ?°.^® l°^*^’one has my vested of the Portuguese Criminal Procedure Code. 

ta^y I have not been impressed about the 

nght in my , 1 Ras retrospective et- 

to joicaJ 6, 6,, present ease 


I have not been impressed about the 
Eomdness of this argument. If the expres- 
sion "investigation” used in clause (d) means 
investigatioD. pending on tbe dnte tne Regu- 
lation came into force, 3. concli^on not 
contested by Shri Tamba, then the expr^ 
«;«irAcHfTQHnT>” ncf>d in the lines be- 


to ewe 

^^Irocedure prescribed “®, contestea ny oon xaiuua, 

Code of India rather by Portu- “investigation” used m the hues be- 

Procedure Code sh3l govern (d) the ^sequent p^o 

Sf ^Sj^SiES relating to the complamti ^ only tRat mvestigabon which was 

T^mb^reioinder to this subnwsion of -ending on that date. It is for ^ r^m 
Ife ^^r^Lnt was that it is ^thm g^^t the expression “invei^gabon r^ed m 


S^shitiw Epetence of Parl^ent to y^^se lines is preceded by ^e adjective 
Legislative romp y^^ repealed « eh”. That a(5ective has obviously ref^- 

Reep ahve whoUy ^^s^ by making a ‘inVestigation mentioned in 

iiTSe repeiing Act md Q^^se (d). Therefore, the sngumrot of 
&e pS^ent did keep aHve Ae ^ovi- gjn^ Tamba thou^ app^nlly pkin^We 
nf ^ ^rhignese Criminal Procedmo y quite ingenious nw^nele^ js wth^ 
r-n^P. isSting the investigations m refer- ^ The use of verb in^hit^ 

offences committed Wore *0 need not deter the Court from adopting the 
f ,^mt of the Reg^tion by Clause (d) ^ _ d by Shri Merchmt herouse it is 

^ErotiorcS of S^on 4 thereof. SmeSe tiiit conpmiing m offe^ ^ 

Sra ao. W S£.ad „ V 
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the date of its enforcement Qua such a 
case it can be Intimately urKd that the 
mvesbgahon was pendmg thou^ it bad yet 
to be instituted or undertaken. 

In this TnannffT the Significance of the words 
used in the lines between Clause (d) and 
the proviso b^ fuDy comprehended and 
the apparent conffadichon TCtween them 
flnf^ the phraseology of Clause (d) got over 
Hence I feel satisfied that only those 
investigations were declared immune by 
Clause (d) from the repealing provisions 
enacted m Section 4 (1) of the Regulation 
which were pending on the date the Regu 
lation came into force and arose out of of 
fences which hari been committed on or 
before ^t date The consequence that 
ensues u t hat the mveshgatums which have 
to be embarked upon pursuant to a com 
plaint lodged after the Regulation came mto 
force m relation to the tmenccs committed 
before that event have to be conducted by 
the provisions of the Criminal Procedure 
Code of India. 

7 Sub-sectaon (2) of Section 4 of the 
Regulatioa minus the proviso corresponds 
exactly with ^uses (b) (c) (d) and (e) of 
Section 6 of the General CHaoses Act of 
1897 The two provisions are almost iden 
tir»a l word for word. Shn Tamba heavily 
rehed upon &e interpretation placed by the 
various mgb Courts and the Supre m e Court 
on the provisions of Seebon 6 of the Gene* 
ral ^uses Act to shore up his contenbon 
that Clause (d) of Seebon 4 (2) of the Regu 
labon includes the lovesbgabons started on 
or after the date the Regolabon came into 
force m reference to offences committed b©« 
fore that date However he was noable 
to cite any direct authority to support that 
contenbon A Division Bench of the Raja 
sdian High Court had an occasion to exa 
mine Clause (e) of Section 6 of the General 
Clauses Act in the case of Puishotam Singh 
v Narain Singh, reported in AIR 1955 Ra) 
203 Chief jusbee Wanchoo of that Hi^ 
Court (as be then was) said, wWIe speaking 
for the Court, that Seebon 6 (e) of the 
General Clauses Act has nothing to do with 
die forum where the invesbgabon, legal 
proceeding or remedy has to be pursu^ 

If the repealing Act, it was held, further, 
provides a new lonim where a le^ pro- 
ceeding coming on before the rroeahng Act 
came mto force can be pursued thereafter 
the forum must be as provided in the re- 
pe^g Act and that no party can insist fbai 
the forum of the repeals Act must conh 
nue It IS germane to point out that (e) 
of Seebon 6 of the General Clauses Act 
exactly corresponds with clause (d) of Seo- 
bon 4 (2) of the Regulaboa. 

8 The /acts of the Rajasthan case may 
be examine to brmg out the exact ngm 
hcance of the aforemeaboned observations 
made by the High Court in that case 
Thakur Fratap Singh, the holder of the 


Jagir of jfJola, died in September 1952 
without Irving arw male issue Di^tes 
arose between Furshotam Smgb and Naiam 
Sin^ as to who was the successor to the 
Jagir of Jdnla. Article Vn (3) of the Cove- 
nant which created the State of R^asthan 
wiQx effect from 7-4-1949 provided that 
the exclusive lunsdicbon to recognise suc- 
cession would be in tbe Rajpramului of the 
new State In exercise of that Junsdicbon 
the Rajpramuidi of tbe Rajasthan State de- 
clared Naiain Singh as the successor to the 
Jagir of Jilola Having felt a^neved with 
that decision of the Rajpramukh, Furshotam 
Singh moved a wnt pebbon in the High 
Co^ under Arbcle 220 of die Consbtubon. 
Earlier, a Full Bench of the Rajasthan Hi^ 
Court had held m the case of Bahadur 
Singh V Rajpramukh of Rajasthan, AIR 1955 
Ra| 185 that the Rajpramukh of Rajasthan, 
or for the matter of that; of any other State 
in India, bad no sovereign powers whatso- 
ever left in him after the commg into force 
of the Consbtubon of India, end so what 
ever sovereign powers the Rajpramukh could 
exennse under Arbcle VII (3) of the Cove- 
nant of Rajasthan before the Consbtubon 
of India came into force could not be eier 
cised by him after the Coosbhifaon came 
into effect. 

It was further held that a deosloa by die 
Rajpramukh m tbe matter of recogmbon of 
a successor to Jagir after the commg mto 
force of the Coasbtoben on 20-1 1950 does 
pot bar a civil smt It was contended b^ 
fore the High Court on behalf of Naiam 
Smgb that even if the Consbtubon had un* 
pLedly repealed Article VH (3) of the Cove- 
nant as held in tbs case of Bahadur Smgh, 
Seebon 6 (e) of the General Claases Act 
will apply, and the Rajpramukh would sbll 
have the power to recognise succession to 
Jagirs 

The manner m which thr< argument was 
repelled by the High Court cannot be stated 
b^er than in the words of the Eligh Court 
Itself Tbe relevant part of tbe fudgment 
reads as under- 

"(ll) Lastly it was urged that even if 
the Consbtubon imphedly rroealed Arti- 
cle vn (3) of the Covenant, Section 6 (e). 
General Clauses Act, will apply, and the 
Rajprannikh would sbll have the power to 
recognise succession to jagirs Assuimng, 
but not deadinR that Section 6 General 
Clauses Act, ap^es to the circumstances of 
this case we ha\e to see what C^use (e) 
of that seebon provides It lays doivn that 
the repeal shall not affect any mvesbgabon, 
legal proceeding or remedy m respect of 
any such right, privilege etc. 

This clause has, m our opinion, nothing 
to do with the forum where the mvesbga 
tioa, legal proceeding or remedy has to bo 
pursued- li the repealing Act pnn-ideo a 
new forum where a legal proceedmg coin- 
mg on from before the repealing Act came 
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into force can be purmed thereafter, ^e 
forum must be as provided “ 

Act and. no party can insist that the forum 
of the repealed Act must continue. 

In the present case the Constitution h^ 
regaled i&ticle VH (3) of the Covenmt 
The new forum after the reped of Arti 
cle Vn (3) is the civil court by yirtae of 
Section QVavil P. C 'aerefore it is not 
possible for any one to fsi^that the^d 
forum mentioned m Article VH (3), narn^y 
the Rajpramukh, mmt still contmue even 
with regard to pendmg proceedmgs. 
is no force therefore in this argument either. 


9. As a result, I accept the revision peti- 
tion, quash the order dated 10-^1966, and 
direct the Magistrate to proceed with the 
complaint in tiie manner outlined m the 
Criminal Proeedure Code of Inma. How- 
ever accepting the recommendation or the 
learned Sessions Judge I direct the peti- 
tioner to amend his complaint m such a 
way that the ofiEences alleged to have been 
committed by the .accused have reference 
to the Portuguese Penal Code ^d not to 
the Tndifm Penal Code. This is for the 
reason that the offences are alleged to have 
been committed when the Portuguese Penal 
Code was in force. 


These observations of the 

that the repeal of the Pp^u^^^ ^he 
Procedure Code by Section { ) 

Regulation did not deprive the a^mea 

referring the complamt to the 

■■Ddiado- i»S tavMdSXi"” 

Ttfe*^aasooa,My,,.i!atCL W 
of Selaon 4 (2) |,te S 

to investigations the 

Regulation came “to force ^ 
investigation .^^^gj.gnc^ to the offencn 
date ^c^Sb before that date, ani 

f. 

justification for msistmg JSriJd out S tiie 

sthan Hi.^, dispute about suc- 

Narain Smgh to have tiie 

cession to se^ ^jie 

^ forum ™c?boned in Coiut in 

Covenant but only fro ^ Procedure 

Sie right to “v^ti^ 

of Section 4 (2) of bm Reg<^° 
not tantamount to s Portuguese 

for investigation ^ 

Code is also guaranteed to them. 


GGM/D.V.C. 


Petition allowed. 
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Agenda Olimpia (Cement), Petitioner v. 
Govt, of India, through the Administrator 
of the Union Territory of Goa, Daman and 
Diu and others. Respondents. 

Writ PetQ. No. 25 of 1968, D/- 4-11- 
1968. 

(A) Constitution of India, Arts. 19(l)(g), 
j9 (6) — Article 17 of Portaria No. 7012 
requiring inspection and certificate of Health 
authorities about fitness^ of property or part 
of building for occupation, does not contra- 
vene Article 19 (1) (g) — It is fo the 
interest of general public and constitute no 
unreasonable restriction on citizen in exer- 
cise of their ri^t under Article 19 (1) (g). 

(Para 7) 

(B) Constitution of India, Artide 226 — 
Power of High Court imder — Article 17 
of Portaria No. 7012 — Certificate conced- 
ing godown in dispute — HealA 

rities have power to insert condition _ that 
cement should not be stored therem — 
Petitioner acquiescing in the terms of orders 
forming part of Certificate — r Orders not 
quashed under Article 226. 

The power conferred on the High Court 
under Article 226 is purely discretionary 
and though no limits can be placed upon 
that discretion it must be exercised along 
recognised lines and not arbitrady. One 
of the limitations imposed on the High 
Courts by themselves is that they unll not 
exercise jurisdiction in 'wnt cases unl^s su^ 
stantial injustice has ensued or is likely to 
ensue. The High Courts iviU not ^ow 
themselves to be turned into courts of ap- 
peal or revision to set right mere errors ot 
law which had not occasioned injmface m a 
broad and general sense. Case law disc. 

(Para 10) 

The real object behind Arfcle 17 -^9^' 

taria 7012 is to safeguard the health of mo 
r.n TT.TT< u nity at large and not merely to aa- 

LL/LL/F626/68 
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vance the interest of that individual who 
happens to occupy the buildmg concerned. 
The condition inserted m the certihcalo 
concerning the godown in dispute that 
cement should not be stored therein is not 
beyond the power given to the health autho- 
rities by Article 17 of Portana. (Para 9) 
Where the petitioner had acquiesced in 
the terms of orders forming part of Certifi 
cate under Arbcle 17 of Portana No 7012 
he could cot challenge the validity of the 
certificate but was bound by the terms 
thereof Discrehonaiy power under Arti 
cle 226 could not be exercised to quash the 
c^ers (Paras 12, 11) 

Cases Referred Chronological Paras 
(1957) AIR 1957 SC 397 (V 44) = 

1957 SCR 233, Pannalal Bnjra] v 

Umon of India 10 

(1956) AIR 1958 SC 479 (V 43) = 

1958 SCR 267, Bidi Supply Co v 

Union of India 10 

(1955) AIR 1955 SC 425 (V 42) sa 
1955-2 SCR 1 Sangram Smgn v 
Election Tribunal 10 

Ataide Lobo, for Pebtioner; S Tamha, 
Govt Pleader, for Respondents 
ORDER This wnt pebtion under Arti- 
de 226 of the Consbtutioa of has 

been made by Agencia Olimpia (Cement) 
a partnership concern, through its partner 
Naiandas Popatlal challeaguig the vahdity 
of certain orders made by the respondenb 
directing the pebbooer to stop the storage 
of cement in a building, situate at Margao 
which the pebbooer had taken on lease 
from Ramesn Poi Raiturcor on 7-6-1966 
S The facts beanng on the pebbon are 
that on 24-10-1966 the Health Officer of 
Salcete at hiargao addressed a letter to the 
pebhoner requesting it to remove the 
cement stored m the godo%vns by the end 
of December 1960 TTie H^th Officer 
U appears had been forced to write that 
letter because of the various complaints re- 
ceived by him about the nuisance created 
by the storage of cement in the g^owns 
by the pebhoner It is said that on 31 10- 
1966 the pebboner filed an appeal ivith Ae 
Director of Health Services against the 
order contained m the aforementioned letter 
^ the Health Officer It was contended 
in that appeal that if the direchon fiat! 
been given by the Health Officer for re- 
movmg the cement stored xn the godowns 
in terms of Article 17 of Portana No 7012 
dated 17 9-1957, then that direcbon was 
bad in law bemuse the 'Cerbficado de 
> habitabilidade' / issued under that Aib^ is 
meant to protect the health of the occupier 
and not the interest of third persons ^ 
6-12-19^ the Health Officer wrote anntfi^ 
letter to flie pebboner menbomng tl»gt an- 
other complaint had been receive by 
against the mconvenieoce arismg out of the 
storage of cement in the godowns. 

This c om plaint was made by M/s West 
Coast Coiporabon. In repV to tKaf 


letter the pebboner took the stand they 
were enbtled in law to use the godowns for 
the purpose of storing cement and as such 
there was no justification m calling upon 
them not to use the godowns for that pur 
pose The tension between the pebhoner 
and the Health Directorate, however, abated 
considerably when the Secretary of the 
Government m the Industries and Labour 
Department made an order approving the 
storage of cement by the pebboner in the 
godowns until the multi storeyed buildmg 
located near the godowns was occupied by 
peimanent dwellers, but approval was 
mbj^ to certain condifaons menboned in 
the letter addressed by the Director of 
Health Services to the Hralth Of ficer Sal 
txte and a copy whereof was endorsed to 
the pebbxmer The condibons menboned 
were, (1) loadmg and unloading rf more 
than 100 bags oi cement sbould bo earned 
out between 8 00 p m and 8 00 a. m , (2) 
u nl o a ding of upto 100 bags may be carriM 
on dimng the day but only through ^ 
b^ik door; and (3) m case the baa are to 
^ loaded m a lorry it (the lorry) shall be 
kept at more than 20 metaes fiom the 

As a consequence of the order 
made by the Secretary nothing of note ha^ 
pened during the year 1967 


« 01 January iyiw tna UealU 

Unioer Salcete once agam directed the peb- 
boner to step the storage of cement in ie-* 
godowns It was pomted out to the peb- 
bODCT that ID terms of the cerbficate dated 
offi June 1966 no cement could be stored in 
the godown and that concession had been 

S iven to the pebboner to utilise the go 
owM for the purpose until the occupaboi 
of the nearby building by permanent dwel 
i®” j tt was then stated that smee tha 
buildii^ had been occupied by the penna 
^t dweUOT and that since the hmldmi 
^ JT j ,godowiis m dispute form i 
occupied and the ocen 
pants had made complaints m regard to th« 
the storage of tl« 
^3* could not be per 

P®***”™" It IS claimed. lodg 
^ with the Directa 

h,T,S * tie order con 

{-,, 1.^4 letter Smee the pebhona 

m the direcbSn giver 

m^^t letter, another such letter was toned 
ty the same officer on 


It was menboned fa fius letter ffiat the 
wvenment had withdrawn the pothIssiob 
gven t o th e pebhoner to store cement in 
the g^owus The letter was followed by 
17-4-1968 issoed by the 
Mamlatdar of Salcete callmg upon the peb- 
t o stop storage of the cement in the 
godowns wi^ 4 days on the pam of coer 
ove proe^Jlngs bemg imbated for enforce- 
ment of the order The pebboner chal- 
lenged Gie vahdity of this order on the 
grounds outlined in para 17 of the pebbon. 
It was also urged fn ffiat para of the petl- 
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tion that the Government had no jurisdic- 
tion to interfere with the manner in which 
the private buildings are utilised by the 
lessees. It was alleged fliat the “Certificado 
de Habitabilidade” contemplated by Art. 17 
of the Portaria has reference to me fitness 
of the building for occupation and that the 
, conditions rmuer which the business shall 
be carried out in the building cannot be in- 
corporated in it As such, it was pleaded 
further, the respondents cannot direct the 
etitioner not to store cement in the go- 
own on the basis of that certificate. 

4. Various orders issued by the respon- 
dents were also assailed on the ground that 
they violated the fundamental rights of the 
petitioner guaranteed by Art 19 (1) (g) of 
the Constitution. It was contended that 
the respondents had failed to indicate under 
what provision of law they could direct the 

etitioner not to store cement in the go- 
own and so the direction issued had no 
legal sanction. The principles of natural 
justice were also invoked in assailing the 
validity of the orders inasmuch as, it was 
asserted, no opportunity for hearing had 
been given to me petitioner before they 
were made. 

5. The prayer made by the_ petitioner 
was that this Court issue a writ of certio- 
rari or any other writ, direction^ or order 

“••under Article 226 of die Constitution setting 
aside the various orders made by respon- 
dents Nos. 2, 8 and 4, who are respectively 
the Collector of Goa, the Mamlatdar of 
Saloete and the Health Officer of Salcete 
Division. 

6. ' The writ petition was oOTosed by the 
respondents who submitted their conten- 
tions to the Court in the shape of an affi- 
davit sworn to by Dr. A. C. Vaga, the 
Director of Health Services, Faiiaji. It w^ 
firstly mentioned in the affidavit that the 
impugned orders being purely executive in 
nature are not justiciable. It was then 
denied that the petitioner had acquired ^y 
right -under the lease agreement or other- 
wise to store the cement in the godowns. 
It was further submitted that b^ accepting 
the condition mentioned in the “Certificado 
de habitabilidade” that no cement shall bo 
stored in the premises, the petitioner was 
ekopped from raising any contrary cont^ 
tion. On merits, the respondente denied 
that any principle of natural justice or any 
fundamentel ri^t of the petitioner had been 
violated. It -was said furflier that even if 
ffie petitioner had the funda m ental right 

^ under Article 19 (1) (g) of the CrastituHon 
to do business in cement, tne restriction in^ 
posed on it -under Portana No. 7012, dat^ 
17th of September 1957, imposed ordy 
reasonable restriction and that too the 
interest of general puhhc and as such it was 
saved by Article 19 (6) of the Consbtuliom 
The allegation of the petitioner that he had 
taken the premises in dispute for storing 
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cement meant for sale in south Goa was 
specifically denied and it was stated that 
the respondents relied on the true meaning 
and interpretation of the respective lease 
agreement if and when produced. It was 
stated further that before the lease agree- 
ment -was executed it -was necessary in law 
to have the premises inspected by the 
Health Officer of the area concerned, that 
fire Health Officer actually inspected the 
premises on 8th of June 1966, and that 
after the infection that officer gave the 
authority that the four rooms bearing nos. 

7, 8, 16 and 17 of the building may be 
leased to the petitioner pro-vided those 
rooms were not utilised for storing cement. 
In face of that restriction, it -was tuged, the 
petitioner had no right to utilise the pre- 
mises for storing cement The letter dated 
24th of October 1966, it -was pleaded, had 
been sent by the Health Officer to the peti- 
tioner because the former had receive a 
large number of complaints from the public 
against the storage of cement in the go- 
downs. 

It -was denied that the letter dated 31st 
of October 1966 addressed by the petitioner 
to the Director of Health Services was in 
the nature of an appeal against ffie order 
contained in the letter dated 24th of Octo- 
ber 1966 written by the Health Officer Sal- 
cete to the petitioner. While explaining 
how the Govenunent had agreed to relax 
the rigors of the “Certificado de babita- 
bilidade” it was stated in para 12 of the 
affidavit that the Health Officer Margao 
sent a commmiication to the Director of 
Health Services regarding to storage of 
cement in the godovms by the petitioner, 
that the Director of Health Services in turn 
■wrote to the Secretary of Industries and 
Labour Department that a large number of 
complaints had been lodged against the 
storage of cement in the godo-wns by the 
petitioner, and that the Secretary of the 
Industries and Labour Department ulti- 
mately agreed to the stores of cement be- 
ing k^ in the premises provided rigorous 
compliMce -was made -wim the conditions 
set down by him. 

When the multi-storeyed buildmg -was 
occ^ied by the people and they raised ob- 
jections against the nuisance created by the 
flying cement dus^ a report was prepared 
by the Deputy Director of Healtii Services 
on 7th of February 1968 in which it was 
suggested that the permission granted by 
the Secretary should be -witlKiarvn. On 
receipt of that report of the Deputy Direc- 
tor of Health Services the Government a^ 
proved his suggestion and then the cancd- 
lation was communicated to the petitioner. 
It -was denied that any appeal had been 
filed by the petitioner against the order 
dated 24-1-1988 of the H^th Officer, Mai- 
gao. It -was vehemently asserted by tho 
respondents that since the petitioner had 
not filed any appeal against the condition 
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menboned in the ‘Certificado de habitabib- 
dade’, nor had reacted to the letter Exh. G 
whereby the "Secretaiy had permitted the 
pefationer to store cement subject to the 
conditions mentioned therein, the pebboncr 
was estopped from challenging the oidert 
issued against him or the condibon Inserted 
in the “Cerbficado de habitabihdade". The 
respondents placed reliance on certam docu- 
ments m support of the allegabons made m 
the af&davit 

7 An analysts of the pleadings adopted 
by the pebboner would snow that it seeks 
the reversal of the various adverse orders 
on the following grounds — 

(1) The prmciples of nahiral (usbce had 
been violated m rnalnng the orders Inas- 
much as no heanng had been given to the 
pebboner before they were passed, 

(2) That the fundamental rights guaran- 
tee by Article 19 (1) (g) of the Consbtutioo 
had been flouted, and 

(3) That Aibcle 17 of the Portana had 
been wrongly interpreted. 

The first ground menboned above was 
not presse at all during the course of argu- 
ments Hence it does not call for any 
comments in this order Sulxlause (g) of 
Article 19 (1) of the Consbtubon provides 
that all citizens have the nght to prao- 
bse any profession, or to carry on any occu- 
pation, t^e or bi^ess This nght is, how- 
ever, sulnect to the lunitabons menboned in 
Clause (6) of Aibcle 19, and that clause runs 
as under 

“Nothmg m sub<lause (g) of the said clause 
slull affect the operaboo of any ensbng law 
in so far as it Imposes, or prevent the State 
from makmg any law imposmg m the interests 
of the general public, reasonable restncbons 
on the exercise of the nght conferred by the 
said sub-clause aod, in parbcular. nothmg in 
the said sub-clause shali affect the operabon 
of any ezisbng law m so far as it relates to. 
or prevent the State from making any law te- 
latmg to, — 

(i) the professional or technical qoalibca- 
bons necessary for pracbsmg any profession 
or caiiymg on any occupabon, bwe or busi- 
ness. or 

(u) the carrymg on by the State, or by a 
corpoiahon owned or controlled by the State, 
of any trade, business, mdustry or service, 
whether to the exclusion complete or parbaL 
of citizens or otherwise" 

Evidently, this (dause saves the operabon 
.of any law which was m force on me dale 
the Consbtubon came mlo operation if it un- 
Iposes reasonable restncbons, m the interests 
bf the general public, on the exercise of fte 
nght conferred by sub-clause (g) It was not 
'contended by Sim Lobo that the pnnnstosis 
of Article 17 of the Portana No 7012 are not 
in the interest of the general public or those 
provisions consbtute unreasonable restncbons 
on the eierase of the nght conferred by sub- 
clause (g) Nor do I believe that the pnnn 


sums of Arbde 17 of ttie Portana are not in 
tlm interest of the general pubhc or that they 
consbtute unreasonable restncbons on the 
citizens in the exercise of the nght confened 
by sub-clause (g) Hence the second ground 
adopted in the pebbon is also without any 
substance Moreover, it was cot pressed 
senously at the bar 

8 Shn Lobo’s main contenbon was that 

m exercise of the authonty conferred on the 
Health Officer by Aibcle 17 of the Portana 
he {the Heallb Officer) could not have pres- 
cribed that cement should not be stored la 
the godowns in guesbon elaborating 

his arguments Shn Lobo urged that Arb- 
cle 17 is meant to protect the health of an 
occupier of a building and not the interests of 
third persons On this premise it was urged 
by Shn Lobo that the imerbon of the condi 
boD m the certificado de habitabihdade that 
cement shall not be stored m the godown was 
altogether illegal and as such it can be ig 
noted with impunity Shri Tamba, on the 
other hand. submittM with Mual vehemence 
that the phraseology of Art 17 does not inter, 
diet the mserbOD of the impugned clause and 
he asserted, besides, that nght from 17 9-1957, 
when the Portana came into force, such 
^uses have been inserted in Certificado ds 
habitabihdade After examining the respec- 
bve contenbons I have come to the conclu 
Sion that the stand taken by Shti Tamba Is 
legally Justified 

9 Article 17 of Portana provides that ne'^ 
property or a part of budding shall be utilised 
or occupied for dwelling purposes for the 
first bme or after havmg been vacated mth* 
out its inspecbon by the health authonbes 
and without those authonbes certifymg that 
the property or a part of buildmg as the case 
may be, is fit for occupabon The conten 
boo of Shn Lobo that the real purport behind 
enactmg Article 17 was to protect the health 
of the occupier and not to safegumd the 
mterests of third persons would amount to 
testnebng the wide amplitude and unfetter 
ed nature of the phraseomOT of the Article 17, 
or introduemg some words into the Arbcle 
which are fust not there It is not menboned 
m the Article, or anywhere else in the Por- 
tana, that the objecbve of Arbcle 17 is Imut- 
ed to the extent and m the manner indicated 
by Shn Lobo The hierarchy of health autho 
nbes have to look to the well bemg of the 
community at large m the region of the pro- 
perty concerned rather to that of occupant 
or occupants alone of that property 

In the cloth market m a city Lke Margao, 
for instance, if some one takes mto his head 
to start a busmess in fireworks the health j 
authonbes would be well withm their nghts ' 
not to permit that dangerous bade bemg ear- 
ned out there likewise, if some one wants 
to manufacture some gas dangerous to health 
xn the heart of the aty, the health authonbes 
would be justified in refusmg to issue the 
certificate contemplated by Arbcle 17. In each 
oz the two cited instances the certificate will 
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visions. This question has been consider- 
ed by the Supreme Court in two deci- 
sions. In Santosh Kiimar v. Bhai Mool 
Singh, reported in AIR 1958 SC 321, Bose 
J. speaking for the Court, has observed 
that wherever the defence raises a "tri- 
able issue”, leave must be given, and 
when that is the case it mtist be given 
unconditionally, otherwise the leave may 
be illusory. If the Court is of opinion that 
the defence is not bona fide, then it can 
impose conditions and is not tied down 
to refusing leave to defend. But it can- 
not reach the conclusion that the defence 
is not bona fide arbitrarily. It is as much 
bound by judicial rules and judicial pro- 
cedure in reaching a conclusion of this 
kind as in any other matter. Where the 
defence is a good and valid one, conditions 
cannot be imposed. The power to impose 
conditions is only there to ensure that 
there be a speedy triaL If there is rea- 
son to believe that the defendant is try- 
ing to prolong the litigation and evade a 
speedy trial, then conditions can be im- 
posed. But iliat conclusion cannot be 
reached simply because the defendant 
does not adduce his evidence even before 
he is told that he may defend the action. 
It has been fmther observed as 
follows: — 

"It is always imdesarable, and indeed 
impossible, to lay down hard and fast 
rules in matters that affect discretion. 
But it is necessary to understand the 
reason for a special procedure of this kind 
in order that the discretion may be pro- 
perly exercised. The object is explained 
in Kesavan v. South India Bank Ltd., 
ILR (1950) Mad 251= AIR 1950 Mad 226, 
and is examined in greater detail in 
Sundaram Chettiar v. Valli Ammal, (AIR 
1935 Mad 43) to which, we have just 
referred. Taken by and large, the object 
is to see that the defendant does not im- 
necessarily prolong the litigation and pre- 
vent the plaintiff from obtaining an early 
decree by raising untenable and frivolous 
defences in a class of cases where speedy 
decisions are desirable in the interests of 
trade and commerce. In general, there- 
fore, the test is to see whether the de- 
fence raises a real issue and not a sham 
one, in the sense that, if the facts alleged 
by the defendant are established, there 
wordd be a good, or even a plausiblev 
defence on those facts.” 

In para 12 of the report, the following 
observations are made: — 

"The learned Judge has failed to see 
that the stage of proof can only come 
after the defendant has been allowed to 
enter an appearance and defend the suit, 
and that the nature of the defence has to 
be determined at the time when the 
affidavit is put in. At that stage all that 
the Court has to deteimine is whether *if 
the facts alleged by the defendant are duly 
proved’ they wffl aSord a good, or even 
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a plausible, answer to the plaintiff’s 
claim. Once the Court is satisfied about 
that, leave cannot be withheld and no 
question about imposing conditions can 
arise; and once leave is granted, the 
normal procedure of a suit, so far as evi- 
dence and proof go, obtains.” 

This latter part of the observations of 
the learned Judge, if read separated from 
the_ context of the facts and other obser- 
vations made in the judgment, enables 
an argument that at the stage of the 
summons for judgment, the test is whe- 
ther "If the fects alleged by the defen- 
dant are duly proved, they will afford a 
good or even plausible answer to the 
plaintiff’s claim and if the Court is satis- 
fied about that, unconditional leave must 
be granted.” But the exact effect of this 
part of the judgment has been explained 
by the Supreme Court in MilkhiraTn 
(India) Pvt, Ltd. v, Chamanlal Bros., AIR 
1965 SC 1698, by observing that that part 
of the observations of the learned Judge 
has to be xmderstood in the background 
of the facts of the case that the Court 
was called upon to consider. There the 
trial Court b^g already satisfied that 
■&e defence raised a triable issue, was not 
justified in imposing a condition to the 
effect that the defendant must deposit 
secxuity because he had not adduced any 
documentary evidence in support of the 
defence. The stage for evidence had not 
been reached. Whether the defence raises a 
triable issue or not has to be ascertained 
by the Court from the pleadings before 
it and the affidavits of parties and it is 
not open to it to call for evidence at 
that stage. If upon consideration of the 
material placed before it the Court comes 
to the conclusion that the defence is a 
sham one or is fantastic or highly im- 
probable, it would be justified in putting 
the defendant upon terms before grant- 
ing leave to defend. Even when a defence 
is plausible but is improbable, the Court 
would be justified in coming to the con- 
clusion that the issue is not a triable 
issue and put the defendant on terms 
while granting leave to defend. It is fur- 
ther observed by the Supreme Coinrt as 
follows^ — 

"... .It is indeed not easy to say in 
many cases whether the defence is a 
genuine one or not and, therefore, it 
^ould be left to the discretion of the 
trial Judge who has experience of such 
matters both at the bar and the bench 
to form his own tentative conclusion 
about the quality or nature of the de- 
fence and determine the conditions upon 
which leave to defend may be granted. 
If the Judge is of opinion that the case 
raises a triable issue, then leave should 
ordinarily be granted unconditionally. On 
the other hanff if he is of opinion that 
the defence raised is frivolous, or false, 
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or sham, he should refuse leave to defend 
altogether. Unfortunately, however, the 
majority of cases cannot be dealt with in 
a clear cut way like this and the Judge 
may entertain a genuine doubt os the 
question as to whether the defence la 
genuine or sham or in other words 
whether It raises a triable Issue or not. 
It is to meet such cases that the amend* 
ment to O. 37. R. 2 made by the Bom- 
bay High Court contemplates that even 
In cases where an apparently triable 
i^e is raised the Judge may impose 
conditioDS in granting leave to defend.** 
ts. 

These observations would apply 
to the Impugned provisions of the niles 
for summary procedure applicable to 
Ahmedabad Small Cause Court parti- 
cularly Rule 39 read with Rule 3 of 
Older XXXVn In short, the principles 
decided by the Supreme Court are that 

(1) if a triable issue is raised, uncondi- 
tional leave to defend should be granted: 

(2) if the Court Is satisfied beyond doubt 
that the defence raised is frivolous, false 
or sham, leave to defend should be re- 
fused, (3) however. If the Court enter- 
tains a genuine doubt on the question as 
to whether the defence is genuine or 
sham or whether it rtdses a triable issue 
or not the Judge may impose conditions 
for granting leave to defend. It would 
also be useful to note that the learned 
Judges of the Supreme Court have ex- 
pressed their opinion as regards the ob- 
ject of the summary proc^ure. It has 
ww observed that O. XSXVU. Rule 2 
is applicable to what may be compen- 
diously described as commerd^ causes. 
Tradi^ and commerdal operations are 
liable to be seriously impeded If, In 
particular, the money disputes are not to 
De adjudicated upon expedidously. It Is 
these conditions which have to be borne 
in mind for the purpose of deriding whe- 
ther leave to defend should be given or 
withheld and If 0ven. should be riven 
subject to coiwUtions. Cw must be taken 
to see that the object of the rule to as- 
sist expeditious ^sposal of the commer- 
cial causes to which the order applies, 
should not be defeated. At the same ttm& 
care should be taken to see that real and 
genuine triable issues are not shut out by 
unduly severe ord» as to deposits. 

7. Against this background of facts 
and law, we now proceed first to examhie 
the submission of Mr. N. J Meht^ the 
learned advocate for the applicant, con- 
cerning the challenge based on the 
ground of the rules being invalid as they 
confiict with the fundamental right 
guaranteed under Article 19(l){f) which 
cover grounds Nos. I and 2 as rals^ by 

hlTTT 

8. Article 19 G) ff) of the Constito- 
ticm lays down that ail citizens shaU have 


the nght to acquire, hold and dispose of 
property. However, by <^use (5) the 
Constitution does contemplate and enables 
certain restrictions to be imposed on this 
fundamental right. It provides that noth- 
ing in clause (f) shall affect the opera- 
tion of any existing law in so far as it 
imposes, or prevents the State from mak- 
ing any law imposing, reasonable restrio* 
tlons on the exercise of the right confer- 
red by sub-clause (fl In the Interests of 
the general public. In order to substan- 
tiate the ebailenge on the ground of the 
rules being violative of the fundamental 
right tmder Article 19fl)(f) read with 
sub-clause (51, the applicant has to estab- 
lish two facts (1) that the impugned rules 
of summary procedure as applicable to 
the Ahmedabad Small Cause Court im- 
pose restrictions on his fundamental rigM 
to acquire; bold and dispose of property, 
and (2) ti^t the ^d restrictions are un- 
reasonable. On the first part of the con- 
tentxoa. it was urged by Mr. Mehta that 
his challenge was not to the decision or 
order pass^ by the Court whereby the 
defendant is either refused leave or Is 
given a condition^ leave on deposit of 
an amoimt or giving of security, but to 
the provisions of the rules themselves 
which entitle the Court to pass such 
orders which are violative of the funda- 
mental right of the defendant So far 
tile order is concerned, he would chal^ 
Jenge it on the grotmd of being er^ 
peous because It is based on the raea 
which permit the Court to pass such an 
order which effected the fundamental 
xfeht to bold property. The challenge to 
the impugned provisions- on the first 
part of the contention was formulated as 
follows 

(1) When leave to defend Is refused 
and the decree is passed, reliance Is only 
placed on the affidavit ^ed and no op- 
portunity Is given to the defendant to 
defend his cause eitherby cross-examin- 
ing the plaJntiS or his viltnesses, if any. 
or by leading oral evidence; The decrea 
Eo passed, inevitably aflects his property 
by compelling him to part vrith the pro- 
perty in execution of sudi decree. 

(2) (a) Where the Judge makes a con- 
ditionri order, he has a mere doubt re- 
garding the quality of the defendant's 
defence and imposing the conditiem of 
Becurily or deporit, the Court •virtually 
compels the defendant to pumhase his 
right of defence and if the defendant is 
not able to comply wltii the condlttoa, 
a decree would be pas^ and that -would 
aSect the right of the defendant to hold 
property. 

(b) The order of condlticnal leave 
affects the defendant’s property because 
he Is made to deposit the amount and la 
case ol Us ultimate success, such ordES 
deprives him, at least temporarily, for the 
period ol litigatlm of the ri^t to hold 
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fhat property and thus afiects his funda- 

*^^jB^^^riving the defmdant of the 
right to defend property -without a rea- 
sonable opportunity given m 
\rith the prindples of natural 
sununary procedure crea^ a directres- 
faiction on his right to hold property. 

9 In order to focus our attention to 
certain principles having a bearing on 
this part of his submission, we were rea- 
red to the follo-wing decisions of the 
Supreme Court: _ 

10. In re Kerala Education Bill, 1957, 
'MR 1958 SC 956, reliance was placed on 
this decision for the Inmted 
showing that while determining the ^n 
Btitutional vahdity of a Pro^on. reg^ 
must be had to the real effert and un- 
^ct thereof on the fimdammtal ^^t and 

Liher that in jud^g 
any law regard m^be had to ite rem 
Intmdment and ^ect on the nghte g 
the aggrieved party F|th^thm to ^ 
fftTTTi It was also laid down wat tne 

legislature cannot .^5^ 

orsbridge the fundamental right whicn 
n notdodirecUr. Wiattese ^ 

rnl nrinaples, there can be no quarry 

The question is, ^e%re- 

these principles on the fa^ 
sent case and whether -toey have ^y 
IwnSn to it We shell examme this 

aspect in due course.^ 

11 Thp next dedsion to whi^ our 

attention vras drawn is 

auennou waa Andhra Pradesh, 

nffiOl^ SCR ?80 = (AIB 1959 SC 1376) 

S Us do?e ?tith k view to urge that 

SIrity to Se P'S to Z 

t&Ious®SfldfS 

law. But as we shati Po^^t °ut pra 
dple laid down ^^t . . £ +jjg 

vray of the impugned provisions of tn 

^SSttdd om.lKhalf of to 
applicant that these ^^b- 

S£.S? toS'’”S^“toe 
rifidt to 

So"'5>St“oraSe‘ "s^ocTori 

‘I S.lSSy ton to 

g^d?Slfto to ^Vdo£i 

S^^tiiSt the defendant ade- 

and without ^onunK ^ j ^ ^jje claun 

ai SffcSo S tod to toad. 


the Court comes to the conclusion merely 
on the affida-vits filed that the defendant’s 
defence is sham or mala fide and the 
decree is passed. The defendant is thus 
deprived of his right to hold property 
in execution of that decree. It may be 
that literally interpreted, the property is 
not directly affected but the right to 
hold property is directly affected or, in 
any case, threatened by such decree pass- 
ed. The right to hold property necessarily 
includes the right not to be deprived of 
it except by a process of law which pas- 
ses the test of reasonableness. Therefore, 
it affects the defendant’s right to hold 
property. It -was conceded that the right 
to defend cannot be claimed to be a 
fundamental right on its o-wn. But it was 
urged that the defendant has a right 
not to be deprived of his property except 
hi due course of law. The mevitable 
consequence of the working of the impugn- 
ed rules is to be seen in the case where 
the decree is passed on the ground that 
the defence is sham or not bona fide. 
The ine-ri table result is that the decree fol- 
lo-ws without any proper opportunity bei^ 
ei-ven to the defendant to defend (agamts) 
the of the pl aintiff . Where ^e 

Court feels doubtful about the bona tides 
of the defence, an order to deposit is made 
which inevitably compels the defendant 
to deposit if he -wants to avoid a decree 
being passed. So in that case, the very i^ht 
to defend property is made dependent 
upon the liability to part with the amomt 
of deposit at least for the period of htiga- 
tion. Thus, the order to deposit is also a 
restriction on -the right to hold prtmer^. 
Again, though the Court only feek doubt- 
ful as regards the bona tides of the de- 
fence. the defendant is givra no opport- 
unity to exercise his -valuable right of 
cross-examination or leading of e-wdence 
to remove that doubt and leave to defend 
is granted only on condition of deposit- 
ing an amount. An impecumoi^ defendaiit 
may not be able to make such a deposit 
pTid the result would be that fte decree 
■would be passed in favour of toe Plai^ 
tiff. 'The direct result of the impugn^ 
rules in either case, therefore, is to 
^prive the defendant of his prop^W 
■without eivinK hiiu proper opportunity to 
^^d. to law. therefo^ th^ 
themselves -violate the fundamen^ 
and, therefore, they should be struck 

down. 


13 We -win examine these submissions 
made on behalf of the applicant ^^t be- 
fore we do so. we ^y 
the submissions made on behalf of t^ 

Sponent by his ore 

A Dabu. It -was contended that bmore 

tte application of Artide 

attracted, the person aggrieved has first 

toSta^h that some spedfic property of 

to k affected by the 

dons of law in such a way as to amount 
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to any arbitrary restriction on his xi^ht 
to acquire, hold or dispose of such pro- 
perty Unless, therefore, the applicant 
here can put his finger on any spedfie 
property and point out to the Court 
that the impugned rules directly affect 
the right to hold that property tiie vali- 
dity of the rules cannot be challenged on 
that ground. In the present case no 
restrictions are placed by the impugned 
rules on any property of hia Aecoring 
to the learned advocate the amount oi 
Hs 1 000/- in the bands of the defendant 
Is the pioperty of the plamtiff which he 
claims to recover Therefore there is no 
property of the defendant which is affect- 
ed. V»e howevear do not see any force 
m this contention. In the first place, 
until the plaintiff succeeds in establishing 
his case the amount of Es. 1000/- in the 
hands of the defendant cannot be said to 
be the plaintiff a property But apart 
from that, if the rules which enable the 
passin g of a decree for Bs 1000/- direct- 
ly and inevitably ^ect the right to hold 
any property of the defendant, they can 
be challenged on the ground of tbcir 
being violative of his fundamental nght 
under Article 19{l){f) There is little 
doubt that the provislan of law which 
prescnbes the procedure with the very 
object of creatmg arbitrary restrictions 
on any of the fimdamental right, even 
though discretion may be vested in the 
Court by toe procedure provided, the 
provisions providing the procedure them- 
selves would be invalid. 

14. The next submisaon was that the 
object and purpose of the impugned pro 
visions is to provide a procedure for 
speedy disposal and realizahon of certain 
monetary claims of liquidated amounts 
in commercial causes and to achieve that 
object discretion is given to the Court 
to decide on affidavits whether condi- 
tional or unconditional leave to defend 
should be given or leave should be ro 
fused. If m passing of such order any 
right to property of the defendant Is 
affected, the rules themselves cannot be 
held to be bad. The object of the rules 
is merely to provide a speedy remedy in 
cer tain types of litigation and they do 
not aim at creatmg any xestrlctlon on the 
fundamental nght of toe defendant and 
if as a result of judicial decision arrived 
at on the basis of the procedure so pro* 
vided any nght to hold property is inci- 
dentally affected, it cannot go to affect 
the constitutional validity of toe rules 
providing the procedure The rules if at 
all, only restrict or regulate his nght to 
defend the money claim made by the 
plaintiff and nght to defend is not a 
fundamental nght "We find that there Is 
substance in this submission made on 
behalf of the opponent and It deserves 
to he accepted as we nhall presently 
pomt out 


15 As important constitutional ques- 
tions of iar reaching consequence are in- 
volved In this case, we bad requested the 
learned Acting Advocate General to as- 
sist us and he has kmdly done so for 
which the Court expresses its thanks. He 
did not support the contention raised on 
behalf of the applicant He submitted that 
now the prinaple is well settled that the 
effect on the fundamental right of the 
impugned provisions must be direct The 
imputed legislation must directly legis- 
late in resp^ of the subject covered hy 
the Article under which the fundamental 
Tight is claimed and not merely madent- 
ally or mdirectly toudi the right The 
test 13 that the provisions objected to 
must directly and inevitably affect the 
fundamental nght which is alleged to 
have been violated In support of his sub- 
mssions he heavily reh^ upon the case 
of Express Newspaper Ltd v Union of 
India. AIR 1958 SC 578 

• • • B • 

We have preferred to quote extensively 
from the above decision as in our view, 
the submission of Uie learned Acting Ad- 
vocate General that the pnnaples dead- 
ed in that case should govern the pre- 
sent case is correct and it will be proper 
to see whether having regard to these 
pnnaples, it can be said that the impugn- 
ed rules are violabve of the applicant s> 
nght to hold property The tests laid 
down, shortly speaking in toe said deci- 
sion are (1) whether the intention or the 
proiamate effect and operation of the 
impugned provisions are such as to take 
away or arbitrarily restrict the funda- 
mental nght of the applicant imder Arti- 
cle 19(l)(f) (2) only direct and Inevit- 
able consequences of the impugned provi- 
sions can be taken into condderation for 
determining the validity mere possibihty 
or indirect effect of the impact of the im- 
pugned provisions m conceivable cases 
would not vitiate the said provisioiis. 

16 From the principles laid down. It 
can be seen that the emphasis is not on 
the inadental or posable result that may 
enure but what is ma torral for the test 
is to see toe aim and object of the pro- 
visions The mtention and the direct and 
inevitable effect of toe rules have to be 
seen to find out whether they affect the 
defendant s nght to hold property Unless 
the applicant proves that the rules affect 
cd his particular fundamental nght as a 
direct and inevitable result he cannot 
succeed. 

17 As we have already observed, if 

E wer IS given to frame rides such rules 
VB to be subjected to fundamental 
rights and if discrebon is ^ven to the 
Court to act in a particular mann er exer- 
cise of such discretion cannot be chal- 
lenged as violating the fimdamental right, 
it b^g a judicial detetmlnatlon. but the 
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rules giving discretion may be struck 
down if they themselves violate funda- 
mental rights. In that case the decision 
must also fail. But such is not the case 
in the matter on hand. When we ti^ to 
the present case and apply the tert imd 
down by the Supreme Court, ^ ameady 
observed, the aim and object of the im- 
pugned rules is to provide a machin^T 
for adjudication of commeraal disputo 
involving claims of liquidated amoimt^ 
expeditiously and for securing or makmg 
it possible to expeditiously recover tte 
amount, if a decree is passed. I* . 

deal with any of the fund^enM nghte 
to hold property, of the defendmt. l^ok 
ed at even from another angle, ^bat 
Rule 39 does is to provide for 
and the conditions sub]ect_ to which tte 
defendant wiU have a right to drfend 
such a money daim. ^en “ ^e wito 
sense of the word "prope^ , at tins 
stage no property of the ddmd^t 
involved or is concerned. In contertjwth 
the provisions with which we Me dealing 
and giving a wider connotahon to the con- 
cept of property wMch 4 ^ 

actionable daim, the prop^ here is the 
Piaim which the plamtili m^es. 
something which is capable of b^fi o-^- 
IdOTTcquired, hdd or dispos^ 
that cannot be said about the right o 
defendant to defend the money d^m 

Sadf Sainrt hhn. The right to def^d a 
money daim can never be Prwer^ 

^^ sei^^^udi less the so called right 

iSdant to resist a money dmm for a 

St? ra'eofJd^? 

Se ^Signed rules. We a^'^^^a^hS 
^l£”&?Pnmary ^o-dme ge 
CoiS passes a decree on 
and without or 

right to cross-^^ bffiviSg^e de- 
lead evidence be 

fence of tbe defend^ to itself directly 
bona fide, , P^°“£^rieht to property. 

flSSS|r,% gd fo SSS^SIe^d^rndSt- to deposit sm 

Si°rto'e|fV»|j“L“pr?s^oa 

Slt’^SiSbe^such’ 

tSrSiat if the restric- 
Sns are such that they contravene the 
very fundamental prinaples of nat^ 

TiSci toey may be invalid on that 
scare. But that aspect would fail for con- 
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sideration when we go to consider the 
question as to whether the restrictions 
placed are reasonable or not. At this 
stage we are only concerned with the 
question as to whether any right of the 
defendant to hold property is directly or 
inevitably contravened by the rules of 
the summary procedure themselves. 


18. Mr. Mehta ^ tried to support his 
submission by relying on the decision of 
Prem Chand Garg v. Excise Commis- 
aoner, U. P., AIR 1963 SC 996 wherein 
the Supreme Court struck down one of 
the Supreme Court Rules on the ground 
of it contravening a fundamental right. 
In the said case, the Supreme Court, by 
majority decision, held that there can be 
little doubt that if the impugned rules 
affected adversely any of the rights 
guaranteed under Article 19 (1) (f) and 
cannot pass the test of reasonableness, 
they would have to be struck down. In 
the case before the Supreme Court, the 
rule directly and inevitably and as a 
necessary consequence thereof was held 
to retard and infringe the fundamental 
right of the petitioner given to him undM 
Artide 32 to assert or vindicate his rigm 
by moving the Supreme Court, but such 
is not the position in the instant case as 
pointed out. Here, when under the s^- 
mary procedure the leave to defend is 
rofussd and wg may say that that 
happens in only exceptional cases where 
the defence is found to be palpably un- 
tenable or mala fide, it^ so done aftM 
a judicial adjudication. The affidavits fil- 
ed by both the sides are, taken mto 

account and the defendant is heard,. It 
is true that he does not get the nght 
which in other proceedings is available of 
cross-examining or lea(^g of oral evi- 
dence But that is only the mode of 
defence or right to resist toe money claim 
that is specially prescribed. No lihganh 
however, can claim to have a right to 
defend in a particular manner, pie right 
to defend cannot be raised to t^ pedes- 
tal of toe fundamental right. The nght 
to hold property does not include toe 
right to defend a monetary claim made 
Uai^ him. These impugned rules,, 
therefore, cannot be chaUengp as con- 
tovl^g Article 19(l)(f) as toey caimot! 
be said to affect any property nght of 
the defendant Even when we go to con- 
Sder toe case when the Court passes an, 
order of conditional leave to defend andj 


reauires tne ^ — - 

OT^t the same result ensues. Properly, 

viewed, by granting such conditional 
leave the Court does not actually order 
toe making of a deposit The Court only 
Imposes a condition that if the defendmt 
desired to defend the claim agamst 
he may deposit and defend. It is 
an order of attachme^_ of 
issuing of any injunction agamst any 
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property He brings the money in Court 
by 8 voluntary act oi his because be is 
desirous to defend and, as pointed oat. 
the risht to defend is n^ a fundamental 
Tight at all. Asam. by depodtinS be does 
not lose the ownership at alL It is only 
when the claim Is established that he 
l^es it. But then it Is established to be 
not his proper^ and, if not, he gets it 
back. The deposit is. as a matter of lack, 
only by way ol a aecurity for the plain- 
tiffs True it is that he temporarily 

loses control on the amount while it is 
in the custody of the Court. But that 
caxmot mean that the xules aSect the 
right to hold property as a necessary and 
direct consequence It Is only on a judi- 
dal assessment of the facts that the said 
order is made when the Court believes 
that his defence may or may not be true. 
If a conditional order Is made and if he 
cannot depodt a^ the decree is passed, 
then that is a consequence of an extra- 
neous fart of his pot having enough funds 
with him. But that cannot again, as 
pomted out in toe case of Express News- 
papers Ltdl. AIR 19S8 SC S78 (supra) be 
a ground to hold that the provisions are 
invalid as contravening any ftmdnfntmtftl 
naht 

M "We may here with advantage telet 
to one of toe latest dedsions of the 
Supreme Court in Naresh v State of 
Maharashtra. AIR 1967 SC L 

• B • « • 

Qaiendragadkar C J observed that 
It was w^ settled that in exami- 
ning the vahdity of a le^lataon it 
was legitunate to condder whether 
toe Impugned legislatlaa was the 
legislation directly in respect of the sub- 
ject covered by any particular Article of 
toe Constitution or touch the said Aidcle 
only Inodentaliy or Indirectly He applied 
the same test of pith and substance to 
toe matter with which they were con- 
cerned and came to the conclusion that 
the impugned order was a judicial order 
passed by the Court In exerdse of this 
inherent jurisdiction and its sole purpose 
was to help the administration of justice; 
Any inddental consequence which may 
flow from toe order will not Introduce 
any constitutional Infizndty in it. Certain 
observations of Saikar J In bis concur- 
rtTif* judgment are also Instructive; He 
has obs^ived as fellows'^ 

*1 turn now to the question whether 
toe law which Tarkonde J had applied 
was a valid law It is said that it Is not 
a valid law as It oSends the fundamental 
Tight to freedom ol speedi conlerred by 
Art. 10(l)(a) Now that law is toe inherent 
power of a High Court to prevent publi- 
cation of toe proceedings of a trial. The 
question is does this pow er oSend the 
liberty of speech? It seems to me beyond 
dispute that the power to prevent publi- 
cation ol proceedings is a facet ot the 


power to bold a trial in camera and 
stems irom It Both are intended to keep 
the proceedings secret. Suppose a Court 
orders a trial In camera and assume it 
had a valid power to do so In such a 
case toe proceedings are not available to 
perains not present at the trial and can- 
not, for that reason at least be published 
by them. Can any such person complain 
that his liberty of speech has been in- 
fringed? I do not think sa He has no 
to hear toe proceedings. Indeed, 
there is no fundamental right to hear If 
he has not then it shoidd follow that 
bis liberty ol speech has not been affect- 
ed by toe order directing a trial in 
camera.” 

He has further observed that toe 
Gxendse of toe power to hold the trial In 
camera, no doubt has the effect incident- 
ally of preventing a dUzen from pub- 
lishing toe proceedings of toe trial for 
be is prevented to bear them. What he 
cannot hear he cannot oi course, pub- 
lish. All toe same, the learned Judge did 
not think this reaction on the liberty 
of speech Is a violation of fundamental 
right in regard to it Firstly because the 
liberty of speech was only affected ^ 
directly and It had be^ held by to 
Supreme Court In many cases beginntoS 
vitoieSO SCR88->(Am 1950 SO 27) that 
when a law which, though it violates t 
fundamental right is nonetheless good 
tinder any ol the clauses (2) to (5) oi 
Article 19 indirectly affects anotoei 
fundamental right for which no protec- 
tion can be claimed under these datises 
no grievance can be founded on the in 
direct infringement He further held 
that all that toe law did was to legall? 
prevent a person from entering the courl 
and bearing the proceedings. Beall; 
there was no such as an absolute 

right to hear In our view, the prindplea 
laid down and confirmed by the Supreme 
Court In this case of Nar^h v State ol 
Maharashtra, AIR 1967 SC 1 go directly 
to support toe view we have t^en. 

ZD Keahslng that the pilnaples laid 
down by this decisioa and particularly in 
the S C. derision of Express Newspaper 
Ltd., AIR 1958 SC 578 (Supra) H 
made appLcable would be an unsurmoun- 
table difBculty in toe way of the appU- 
cant. bis learned advocate tried to per- 
suade us that toe ratio of the said deri- 
sion cannot apply to the present case. 
He argued that the providbns were held 
not to violate the fundamental right as 
toe consequences which were visualized 
by toe petitioners were afi sudi as could 
only be held to be remote and dependent 
upon various factors which may or may 
not come into play and the possible 
eventuality of type would not neces- 
sarily be the consequence whlrii could 
be in toe contemplation ol toe legislature 
wlflle enacting a measure ol this type 
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for the beneHt of the workmen concOT^ 
ei It was urged that, therefort^ 
said case, as the provisions of a ben^ 

^ legation were atocked, the ar^- 
ment advanced by f e employee ade 

that the burden, if laid. 
would have to dose down was hdd to oe 
r^ote because the factor of finmad 
inabiUty and the other 
were nressed into use for supporting tne 
SSLSVerrof a variable natme and 
very remote. We do not see | 

this submission. The aim and 
the summary proc^ure is, ^ 

to nrovide expeditious remedy to proceea 
Si& Std SSise ^ the money cla^ m 
certain commerdd causes 
f>ip interests of the general public, ine 

legidature and the rule 
ritTby enacting these provisions could 
nd be said to have any H^tenor m^ve 
because the defendant m some ca-es 
may^l cSled upon to deposit ^/moi^ 
Sre leave to defend is granted or to 
evidence is recorded or m 
pecunious «3efendante may not b^ able Jo 
deposit the amount at all or m r 
case the Court may ^g^g^^if^cSiot 

Wi* ae^aim^r 

applicant At one auiR •weU-nigh im- 
peared to argue *at it a correct 

possible for a jjng the affidavits 

Sedsion on merely 

and without the detmo^ nlaintifi or 
right to cr°tf^!ead ord^dence. 
permitting him --firpiv bogus or mala 

V Si? iiS to oereo 

fide. We tod o^ ac we have indicated, 
with Mr. Mehta. ^ . condusion after 
the Judge com^ ?°didal S^tion and, 
exercismg where to 

indeed, only m v^ satisfied beyond 
judicial consdmce ^ defence 

Lubt about toe f^ leave to 

that the Judge wto r^^ ^ j^^^g 
defend. To say that m _ggt decision 
Im be able to ^der- 

on this score ^ ^^I^d toe very 

estimate .ur . and judicial dis- 

basis of ludidal syst^ condition- 

cretion. Iffien ^^aimw jr^^ ^ 
al order is made, me , . ^ good 

satitoed toat ^|j^g^Then keeping iu 
or bona fide deim^ legislation, a dis- 
mind toe object of j^dge to grant 

favourably who are ab- 

andal difficulty y; roiiceivable cases 

solutdy rSdrement 

to 4^^ Sitlat in tho Supremo 


Court case also where marg inall y situat- 
ed newspaper establishm^ts were as- 
sumed not to be able to, in conceivable 
cases, bear toe strain and may have to 
disappear after dosing down their estab- 
lishments. But toat was hdd to be a con- 
seQuence which would be extraneous and 
not within toe contemplation of toe le^- 
lature and it was further hdd that toe 
possible impact of these measures m ^n- 
ceivable cases could not be hdd to vitiate 
the legislation as such. 


— i* — — 

21. We, therefore, see no justifehle 
ground whatever to accept toe suhm^sion 
ffiat toe ratio of toe said Supr^e Court 
decision can have no application to the 
instant case. These piindples apply and 
they effectivdy repd toe aforesaid con- 
tentions advanced on behalf of toe aPPu- 
cant Having carefully conadered aU toe 
submissions advanced on behaU of me 
applicant, we come to toe oondusion that 
the impugned rules c^ot be hdd to 
affect any fimdamental right of toe appli- 
cant to acquire, hold or dispose of pro- 

perty. , u 

22. This leads us to toe second limb 
of toe submission on behalf of appli- 
cant in respect of violation of Artide la 

(l)(f) that if toe said Artide is Md to be 
attracted then whether the restnctioM 
are unreasonable. Strictly speakmg. hav- 
ing come to toe conclusion that we hav^ 
on toe first part of bis submissioru there 
is no necessity for us to deal vnto t^ 
question but as all toe learned advocat^ 
have advanced daborate argumente 
wTde^t expedient to examme this 
aspect also. 

23. It was argued toat toe summary 

procedure and particularly toe procedure 

provided by toe latter part of Hule 39 of 
tiie Ahmedabad Small Cau se Court Bul^ 
Sld^ Buie 3 of O. XXXVn Ci^ 
Procedure Code, create unreasonable r^- 
trictions on toe fundamental pght of tne 
defendant to hold property ma^uch ^ 
it does not give toe defendant toe right 
of hearSg md defend the cause m con- 
sonance '^to toe requirements of natod] 
iustice. The requirement of natural 
iustice is not a static or a defimtive con- 
cept and it varies with toe nature of toe 
Sbunal and the nature or consequmce d 
Se order made. Here we are ooocem^ 
with toe civil Court, a judicial autoonty, 
and toe order passed affects defen- 

dant’s right to hold property. Therefore 
full compliance with toe 
natural justice has to be insisted upon 
^according to mMehte.toe 
requirement is what is to be fomd m 
the following passage at ^ 1709 m 
Willoughby on toe Constitution of 
United States 2nd Edition 

"From toe gene^ already 

due process which Mve be^ 
mint^ it will have been seen mat ^ 
PcggntJnl element of due process o 
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Is that the parties whose personal or 
property rights may be affected by any 
judgment, verdict, or decree that may be 
rendered or given by a court shall have 
had lus day in coiirt’ This means: (1) 
that he shall have had due notice, which 
may be 'actual or constructive’ of the 
institution of the proceedings by whi«di 
his legal rights may be aSe^ed, (2) that 
he shall be given a reasonable opportuni- 
ty to appear and defend his rights, in- 
cluding the right himself to testify, to 
produce witnesses, and to mtroduce rele- 
vant documents and other evidence (3) 
that the tnbunal m or before which his 
rights are adjudicated is so constituted 
as to give reasonable assurance of its 
honesty and impartiahty and (4) that it 
13 a Court of competent jurisdiction." 

Stress was particularly laid on the part 
that the defendant shoiDd have the right 
himsdf to testify to produce witnesses 
and to mtroduce relevant documents and 
other evidence. It was urged that in the 
case of Am 1965 SC 1998 (Supra) as 
pomted out, the Supreme Court has indi- 
cated the scope and effect of these pro- 
visions regarding the summary procedure. 
It was argued that the effect of the pro- 
cedure IS that full or adequate right of 
hearing is taken away and no nght to 
lead oral evidence or cross-examine the 
adversary or his witnesses is available to 
the defendant and the Court comes to its 
decision on suspiaon of the defence being 
not genuine or bona fide. Though the 
court remains in more doubt that the 
defence may or may not be genuine, no 
opportumty is given to the defendant to 
remove that doubt by leading oral evi- 
dence' and cross-examining the plaintiff or 
his witness If an order lor depositing 
some amount is made, an Impeininious 
defendant would not be able to deposit 
the amount and a decree would follow 
though he may have a good defence He 
gets DO opportumty to dispel the doubt 
by cross-examination or leading evidence 
and for want of reasonable opportumty 
to defend, his nght to hold the property 
would be adver^y a&ected. Even when 
leave to defend is refused, the Court 
comes to the conclusion that the defence 
was sham or fnvolous only on the bass 
of affidavits and the defendant gets no 
opportumty to convince the Court to the 
contrary by cross-examining the p laintiff 
or leaffing evidence. This procedure vir- 
tually naila upon the defendant to show 
that be has a good defence before he 
enters upon his defence. The Court, under 
such circumstances, can never come to 
a nghtly just decision. Mr Mehta con- 
ceded that the nght of cross-examination 
or leading oral evidence may not be such 
prmdples of natural justice as can be 
sdd to be inviolate m all cases. He how- 
ever argued that the very nature of &e 
concept of natural ju^ce is flenfi).*. 


Tlie content of the prmaple of natural 
justice varies with the nature of the tri- 
bunal and the nature of the consequences 
of the order jjassed The basis of our 
judicial system is the adversary system” 
and the courts have not to travel beyond 
the record m search of truth. The truth 
19 to be ascertamed from evidence on the 
record and under such circumstances the 
nght of cross-examination and leading of 
or^ evidence is the tnam plank of the 
nght to defend. Before Courts and tabu- 
nals which are under the obligation to 
decide Judioally, the rights of cross- 
examination and leading of oral evidence 
are mviolate. These submissions made on 
behalf of the applicant, though in parts 
have substance as we shall pomt out, by 
and large, they are fallaaous and thecon- 
dusions reached are incorrect. 

24. In the first place, the v er y basis 
on which the submissions are advanced 
13 inherently weak. The observations 
from Willoughby relied upon by Mr 
Mehta are concerning the doctnne of 
Police Powers and the corresponding 
doctrine of "Due process of law” on 
which the Amencan Constitution is rest- 
ed which is not the case m India. The 
provisions of our Constitution have to b« 
interpreted by the plain words used m 
the Constitution and not with re- 
ference to the connotation of the 
doctnne of pobce power or due 

E rocess of law, though there may 
e some sumlanty in the prmaple under 
lying the doctnne of due process of law and 
of ' reasonable restnction ’ to be found in 
the Indian Constitution, ^e argument 
starts with the premise that the parti 
cular type of procedure mentioned by 
Willoughby is the sme qua non ol 
reasonableness and is, therefore, fallaaous 
in Its very basis. It is true that the 
restnction imposed upon any fundinental 
nght guaranteed by Article 19 would not 
be considered to be reasonable if it seeks 
or empowers an authonty io impose a 
restnction on a fundamental nght with- 
out complying with the rules of natural 
justice It is also true that toere can be 
no umversal standard of natu^ justice 
to be made apphcable to all the cases 
and the content or requirement of 
natural Justice is bound to vary with the 
nature of the tnbunaL But it is now well 
established that there are only two broad 
pnnaples or fundamental requirements 
which form the basis of the doctnne of 
natural justice and they are (1) the 
authonty deadmg the matter mu^ be 
Independent, unbiased and impartial and 
(2) the prmaple of audi alteram partem, 
that 1$ to say, no mnn Rhall be condemn 
ed unheard. In this case we are more 
concerned with the second requirement 
Broadly speaking the requirement of 
natural ju^ce would be met if the 
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concerned is fiiven reasonable notice of 
the case he is required to 
portunity of stating his case ^d a ^ 
‘ 5 onable opportunity of being heard, liie 
auestion Srdo the impugned provisions 
of the summary procedure contravene 
&e reqiS^^ of the principle of ai^ 
alteram partem? The submission,^ as 
have seen, on behalf of the applicant is, 

Sit does because the procedure does 

not afford him the opportum^ leiJS 
hearing including the nght of leactog 
evidence and cross-exammmg the plam 
tifi and his witnesses, if any. 


S'diiS at fte Aral stage ^ 
motmts to AeA-e°™V“‘Slp?J''s„ as S 

f 

our judgment It j.sal rules laid 

rafas'to 

»«t;es 

to appear and witnesses m 

gSSf e“to^8£hr^°SSe Vt't” 

lef^e g^”^'aSta£rt°to 

“S'* 'fa'I S.'’ffStiaed to SSe a Ml 
show that he IS enti^ 

defence m the case. meet the 

dients of. notice, t 

adversary’s case Se who decides the 
heard before the Ju g ^ Judge 

matter ‘^T^^^atter^here the sum- 
dealing with the ’ jjas to decide 

mary proce^re . ^T iAto account the 
judicially a|tCT ^ summons for 

contents of the affida^ tor s^^ ^ ^ 

judgment and the pl^t a by 

and the affidavit ffled grant leave 

the defendant, '^bether refuse 

Sndition^y or funda- 

leave to defend. Th^ riatinal justice are 
mental pnn_<nples o judicial ad- 

complied wiffi right to hold 

judica^n the *^^®°j^^ected. A si^ar 
prope^, ti at an ^ 

view has hem t^^ Haeems v. Samson 
the decision of LR 87. where- 

J. BeniMum (If J, he then was. 

^ Chief observations m 

has made the tonow.^ft summary 

xespert of ae « SpU t? «>= 

KS,d“ci| CiM » 

K pS^»-- 

„;®^.ra2L S'" S “ 


they violate the principles of natural 
justice. It is somewhat difficult to appre- 
ciate this branch of the argument, for 
the rules under Order 37 and our rmes 
142 to 148 confer right to a defendant 
in a summary suit to file his appearance 
and an affidavit in reply to a su^ons 
for judgment taken out by a plamtin. 
It is only after the Judge dealing wtih 
such a summons has considered the affi- 
davit filed by the defendant showmg 
cause against the summons for judgment 
and has heard the parties, that he cm 
dispose of such a summons. Smce the 
rules expressly provide for me right to 
appear, to ^e affidavit 
defence and to be heard it is difficult to 
imderstand how it can be said that they 
are in breach of the principles of natural 
justice. It is true that where a defendant 
fflilg to file his appearance }vithm tf 
time prescribed, or where he fans to of 
tain leave to defend, or where he fails to 
comply with the order passed by me 
Judge on such siunmons, such as for m- 
stance where he ffiils to ^h the 

deposit as ordered by tiie Judge, the 
averments made in me plaint are deemed 
to be admitted by such a defendant. But 
me deeming provision comes nffi) play 
only where any of ffiese things happens 
and not omerwise. It is, themffire, not 
possible to say mat a defendant to whom 
me summary procetoe apphes ^ Mt 
afforded an opportmn^ of defendmg It- 
self or being heard. Prmaples of naffiral 
justice, merefore caimot be said to have 
been violated by any _ of^ me provisions 
impugned in this petition. 


26 It was tried to be urged mat in 
the said decision it does not appear to 
have been argued mat me restnctf ns on 
me right of cross-examination and lead- 
ins of oral evidence amount to unrea- 
sonable restrictions as m_ey violate me 
requirement of naffiral justice, but w., 
del not find any substance m tins plea. 
The only basis of me challenge that pos- 
rfbly could be advancea to support me 
^b^sion of me ^es of st^a^ 
cedure not complymg with the rides of 
natoal justice is me restriction on me 
right to make defence by way of fosf 
Sination and leading of fal evidence. 
It is not, therefore, possible to distin- 
guish me said decision on mat score 
it is mat me said decnaon is of a 
Shn?le Judge and it is opra to the af 
nlicant to press on us to differ from iti 
but we see no reason to do so and, wiffi 
adopt me reasonmg and conclu- 
don rlkcffied by ffie learned Judge to be 

co^ect. gffQrt was made on behalf of 

tof to rdy on fte aeclsioos m 

respect of me inquiry under Article 311 
f2^f me Constimtion 
Son. hold tot to 

inquiry where mere is a auiy 
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judicially, the tight of crosa-exaimna- 
tion and even the right to claim comes of 
documents relied upon are reqiured to 
be afforded to the person concerned to 
comply with the rules of natural justice; 
mudi more so in an inquiry b? a Court 
which is a full dressed judicial Inquiry. 
It IS true that Courts have held that even 
in quasi judidal inquiry and inquiries 
held by adminlstradve authorities who 
are under the duty to dedde judldally. 
have to comply with the principles of 
natural justice and in some cases the 
right to cross-examine has b^ held to 
be such a requirement But as already 
observed, there is no unlversd rule that 
can be Idd down as regards the require- 
ment of natural justice except the afore- 
said two requlr^ents indicated by u& 
Where witnesses have been orally exa- 
mined either in presence or In absence 
of the person aggrieved and reliance is 
tned to be plac^ on such oral evidence. 
Courts have held that even in adminis- 
trative mqulnes where there is the duty 
to dedde iudicially, the party must have 
the opporti^ty to cross-examine or ev^ 
to get copies of relevant documents which 
are to be used against him. But such Is 
not the position in the present case. No 
or^ evidence Is allowed on the part of 
even the plain tig. As has been observed 
by the IhTision Bench of this Court in 
Govindbhal v Union of India. (196$) 7 
Gu] LB 703 where the proc e ed ing s were 
quasi judidal, the qu^on as to what 
are the rights accords by the prlndples 
Of natural lustlce in a particular case Is 
always a question of some difficulty and 
subject though well worn is one 
replete with impediments to orderly 
generalization. These rights have been 
defined In varying language in a large 
number of cases covering a wide field. 
The question whether the requirements 
of natural justice have been met by the 
procedure adopted In a particular case 
must depend to a great extent on the 
facts and circumstances of the case in 
pomt. The requirements of natural Jus- 
tice are not such as can be reduced to 
any formula indudve or exduslve which 
can have universal application to every 
kind of inquiry, for a good deal may 
depend on the subject matter, the nature 
of the mquiiy itself, the nature and con- 
stitution of the tribunal or authority 
which holds the Inquiry and the rules 
under which the Inquiry is held. It is to 
be mentioned that in the said case it was 
hdd that the right to cross-examine the 
Deputy Chief Chemist, whose opmion In 
writing was to be rehed upon against the 
Iiarty concerned, was an essential In- 
gredient to comply with the requirement 
of natural justice. But that condurion 
was reached particularly in view of the 
fact that there was nothing in the Central 
Excises and Salt Act, 1944 and the rules 


thereunder, under which the inquiry was 
held, which prescribed any particulai 
proc^tire to be followed in holding the 
inquiry for the purpose of determining 
whelher an offence of breach of ^e pro- 
visions of the Act and the Rules was 
established against the person charged f^ 
such offence. The Court then proceeded 
to see whether there was anything in the 
subject the nature of the Inquiry £md the 
nature of constitution of the Tribunal 
which required that before the opinion 
of the Deputy Cbt pf demist could be re- 
lied upon by the Assistant Collector of 
the Central Excise for the purpose of 
holding the charge against the petitioner 
established, the petitioner ^ould be 
given an opportunity to cross-examine the 
Deputy Chief Chemist when such oppor- 
tumty was demanded by him, 

28. The reading of the decision clearly 
shows that on the broad facts of that 
case It was held that the petitioner should 
have had the nght to cross-escamine the 
Deputy Chief Cheml^ In the present 
case; the statute and the provisions of 
law lay down the particular procedure 
to be followed and it does not provide 
^e nght of cross-examination at the 
first stage of prima faoe satisfaction to 
be rwched by the Court That first stage 
Is where the Court has to merely reach 
a prlina facie sati^cUon as to whethec 
the defence is good or sham or mala fide. 
Right to cross-mcamlne. it Is conceded, ts 
not necessary or inrtolate reqifirement 
of natural Justice and, therefore, there 19 
no Impediment whatever on the nght of 
the legislature or Its delegate to autho- 
rise the loquirhig authority, judicial or 
edminlstrative, by providing in the sta- 
tute any express terms or by implica- 
tion, not to pennlt the right of cr<«»- 
examina tion or leading of evidence 
and follow only the very basic require- 
ment of natural justice. As the learnt 
Acting Advocate General has rightly 
pointed out, the object of the statute is 
speedy disposal of commercial cause and 
weeding out of false, frivolous, mal” fide 
or doubtful defencea and If a full dress- 
^ hearing has to be allowed even at the 
first stage when the Court only tries to 
^certain on affidavits whether the defen- 
dant has a triable, tenable or bona fide 
defen^ the very object of the statute 
and the rules would be defeated. In our 
judgment, therefore, the restrictions put 
on the manner in which the defendant 
will be entitled to defend the cause where 
the si mim a r y procedure applies are In 
the Interest of the public In the sense 
that all those who have a p Hma fade 
case In commercial causes of the nature 
TOntemplated by the said rules be 
entiUed to speedy disposal and recovery 
of their rightful and, as such, are 

not unreasonable. The contention of the 
applicant on thu aspect fatlg. 
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j jXm X ifilcG into ficcoimt vflnotis factors. Tiio 

29. It was u^ed that Court has to see the policy underlying 

English practice the impugned do statutory provision and the object 

not provide for an appeal or even intended to be achieved by it. After 

the Court to reasons Sceitaining the policy and purpos^ the 

a condition^ MwwSl^cknowledged dual test has to 

xi._ +« /lofpnrt and tnis aiso is a annlied; fll Is the classification 


&rieave“S d^F^d” and ^ also is a 
S^r which makes the rules umeaso^ 
able. We are unable to accept this su^ 
Hussion also. Neither, are 

ments x riTv-ivide for them 


mission also. the ieeis- one group from tnose wno are nut 

ments of natural fnr Sa ed herein; (2) Has the basis of <M- 

lature may or It iS^ ferentiation any rational nexi^ or rda- 

in a given procedme. We mve at object and poh^ of tte 

esamined the question to the statute? If these tests are satisfied, .&e 

•no+iiT-al instice and have come to ^ tio Vipld tn be mvahd. 


esamined tne question ul -- 

of natural justice and have 
Sndusion that the 

does not violate, any requn^ent of 


natural justice and 
necessary to dw^ 
subject under this 
it is rejected. 


liy — - -- 

\ 7 e do not find it 
any longer on the 
contention also and 


tion with tne ooject anu pun^ 
statute? If these tests are satisfied, tne 
provision cannot be hdd to be mvahd, 

32. The object and purpose of sum- 
mary procedure, as we have seen, is to 
provide a procedure in certain class ofi 
commercial claims whi^ conduces not! 
only to speedy disposal of matters but 
more so the speedy realisation of toe| 


30. Now we turn to the ^omt° due defendant to the! 

made to rule 39 of the ^ 3 ^ plaintiff by curt ailin g the opport^ty to 

Cause Courts Eul^ read being tiie defendant to protract the fixation 

a XXXVH on the ground of it ^“frSstrate the decree the plaintiff may 

violative of the fimdamental lengthy proceedings of the generf 

Artide 14 of the Constitutiom It nroc^umprovided for all types of hti- 

equally to the plamtiff and me oeien ^ the pohe^ undp- 

dtot ^ough they f.® ly^g. it is difficult to hold t^t the p^- 

Sn relation to the ob]ect of me s P ^ ^ ^ defendant can be said to be 

feonl. If til® pfrsS similarly dtuat^ rd^ce 

speedy disposal of the ^^tt^. ^ object of the rules. The if 

<!o onlv in favour of the pl^titi ^ ^ xq enable that dass of plamtiffs wo. 

fhp.°dJf^dant The e3tpe<htious ^o^ Wa a i^etary claim based on negotiable 

SSld b“aS to lavour M ISKaS Sk citato 

but it is not because when the dew favour or claims of recov- 

found to be vexatious or m?l® debt or a Uquidated demand for 

SSate IS “to?/ 

sr.to^ 

SI 

have the right to lead evi wve to pQ^cy underlymg the pro- 

rnmm 

^alifi^^ is not deprived of the toe defence disdoses such facts ^ 

to cSffiiy .“^eaS Sa7 S p;®dept to ppade toe 

Sl^gS- °to‘ltia°lgS to to?Sd to sitoitorly Pituetod. to toe type 1 
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which fall within the ambit oi the sum- 
mary procedure, the plaintiff is assumed 
to be m need of a speedy disposal of 
his case and speedy recovery oi his daum 
Delay m recovery of the claims which 
are pnma faae shown to be good claims 
would work necessarily greater harm to 
the plaintiffs by keeping them out of 
their money by a protracted litigation. 
The ordmary procedure gives all the op- 
portunity to the defendant to so protract 
the litigation. If a false suit is filed, the 
only disadvantage that the defendant suf- 
fers IS ^at he has to go through the 
lengthy procedure, but ultimately he is 
bound to succeed and furthermore will 
be entitled to recover the cost of the 
suit But iJf false defence is put up and 
if the summary procedure is not available^ 
he wiU be m a position to protract the 
litigation for years and keep the right- 
ful plaintiff even in a commercial cause 
out of his money and also put impedi- 
ments m the ultimate recovery of the 
amount even after the decree is passed 
To avoid this real and far-reaching dis- 
advantage to a person having such a 
claim in the commercial world the sum- 
mary procedure is enacted. It iS obvious, 
therefore that even looked at from this 
pomt of view and keeping in mind the 
object of the provisions the plaintiff and 
the defendant could not be said to be 
similarly situated and the classification 
made » reasonable Under the circum- 
stances It cannot be said that the said 
provisions are discriminatory 

34. The provisions of the summary 
procedure as applicable to the City Civil 
Court at Bombay and those appbcable to 
the City Civil Court at Ahmedabad were 
challenged reflectively in the Bombay 
High Court and this High Court on the 
ground of their being violative of the 
fundamental right guaranteed under 
Article 14 and it will be useful to refer 
to these two decisions. In the Bombay 
High Court, In the decision of Laxman- 
das Devidas Kapadia v hlathurdas 
DiTarka^s (1955) 57 Bont LH 1118 
while dealing with this challenge the 
learned Chief Justice Chagla as he then 
was has observed that it had often been 
stated that Article 14 does not rentiire 
umformity of application of law What 
Article 14 prohibits is a classification 
which is not upon any rational basis. 
Artide 14 does not prevent the Legisla- 
tuie from providing that laws shall apply 
differently to different persons or to dif- 
ferent localities, if m so providing the 
Legislature has m mind a rational classi- 
fication. Art 14 prohibits a classification 
which has no rational basis or which is in 
substance discriminatory in character The 
very expression discnminatory* means 
that you apply one law to one party or to 
one locality and a different law to an- 
other party or a different locality without 


there being any reasonable object in do- 
ing so and the question that we have 
to consider is whether, when the I<e^ 
lature conferred the jurisdiction of try- 
ing summary suits only upon the High 
Court and left it to the High Court to 
apply this provision to any Civil Court 
subordinate thereto it w^ passing a 
law which was discriminatory in chaiao- 
ter and preventing litigants from enjoy- 
ing the protection of Art 14, The learned 
Ciuef Justice has also observed as regards 
the object of the summary procedure and 
staled that the very basis of the sum- 
mary suits is that where there is a com- 
mercial litigation commercial men should 
get expeditious justice in respect of 
documents and transactions which are 
commercial in their nature and which 
requires a quick disposal in order to give 
security and confidence to commercial 
men who are to a large extent respon- 
sible for the prosperity of the particular 
region or dty where they reside and 
where they carry on their busmess or 
commerce If that be the correct view of 
the reason why speaal jurisdiction with 
regard to summary suits is co^err^ 
upon the High Court then It cannot be 
disputed that the city of Bombay w an 
important commercial aty and that spe- 
aal procedure is necessary m smts In- 
volving commercial transactions in the 
High Court of Bombay for instance^ 
there are rules with regard to coinine> 
aal causes which make It possible for 
those causes to be decided more qui^y 
then ordinary long causes. The High 
Court then, after examining the position 
of the Chty Civil Court in Bombay oV 
served that commeraal men also go to 
the City Civil Court as much as they go 
to the High Court and therefore the 
High Court thought It desirable that the 
commercial men going to the Dty Civil 
Court should have the same facilities 
that they have when they come to the 
High Court and no distinction should be 
made whether the suit was below Rs. 
25 000/- or above Rs 25 000/- It was held 
that there was a clear reasonable basis 
why the Dty Dvil Court in Bombay was 
selected by the High Court for confer- 
ment of tins summary jurisdiction where- 
as the other Courts m the State of Bom- 
bay were not included m the ambit of 
Order 37 These rules were also attack- 
ed on the ground that a selection was 
made between one kind of htigation and 
another kmd of htigation and that 
whereas a defendant in a suit to which 
Order 37 did not apply was not compell- 
ed to make a deposit, a defendant in a 
suit to which summary procedure appli- 
ed had to comply with this drastic pro- 
vision of an order for deposit contemplat- 
ed by O 37 The High Court negatived that 
contenbon also on the ground that com- 
mercial litigation in its very nature 
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requires to be differently treated _ from 
non-commercial litigation and that it 
no use suggesting that any ordinary smt 
which was tried as a long cause should 
have the same procedure as a smt m r^ 
pert of a commercial transaction _ whicn 
required a quick and effective d^i^saL 
The learned Chief Ji^ce has f^^ 
pointed out that the Calcutta High Court, 
considering the same question, ha^ come 
to the same conclusion m i^baM 
Purshottamdas & Co. v. Jawaharlal, AIK 
1953 Cal 758. 

In the case of Sam M. Haeems v. 
sSsonJ. Mamin, (1966) 7 Guj LR 87. to 
which we have already made a refer^c^ 
fte rules under Order 37. Ci^ Procedure 
Code and Rules 142 to 148 of Ahmedabad 
CivH Court Rules, 1961. came imd^ 

the chaHenge of confeavention of i^e 

14 Shelat C. J. as he then wp, dealmg 
with the point has observed that it was 
S srtUed that in order ftat a Pro^on 

of law may avoid the mis^ef of Axhrte 

14 of the Constitution, the _ dassification 
that is made by such a provision murt be 
rfatio^ one'^and that raW das^- 
fication must have a n^ with ^ the 
obiect to achieve which that provision^ 
enacted. The objert of 
nrnr'pdure Under Order 37 ana tne 
made by the High Court is to avoid dday 

ed rules cause differentiation the class 

ii, suits to summay prooo 

beg. ^ 

^ved that in a commeraal 

Ahmedabad it was if on 

cmecial procedure was mtroduced. U, on 

reasonable, capncious Artkle 14. 

cannot invite the mischief of Arucie i** 

fisif bi ss .0 


their causes is based on a rational basis 
rdatable to the very object and policy 
for which the provisions have been 
brought into existence. The result is that 
this contention of the applicant must 
also fail. 

37. As we have indicated hereinabove, 
the applicant had raised a number of 
other points induding questions on merits 
of the case. But none of them has been 
pressed. At the end of the argument, 
however, the learned Advocate for the 
applicant prayed that in case the Court 
was inclined to reject the contentions 
that he had raised, then four weeks’ time 
may be given to him to deposit me 
amount in compliance with the order 
passed by the Small Cause Court. Corm- 
dering the circumstances, we are inclin- 
ed to grant this request and we extmd 
the time for depositing the money to lOtn 
April 1967. 

38. The result is that except for th^ 
change in the order passed by the Sm^ 
Cause Court for the time to deposit, the 
order is confirmed and the Civil Revi- 
sion Application is dismissed with costs. 

39. Rule discharged. 

GGlil/D.V.C. Rule discharged. 


V. 
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M. U. SHAH, J. 

Shah Shivlal BhogUak Appellant 
Shah Vadilal Dipchand, Respondent. 

Second Appeal No. 480 of 1963, D/- 
6-2-1968, against decision of Dist. J., 
Mehsana in Regular Civil Appeal No. 
Ill of 1962. 

CivU P. C. (1908), Ss. 37, 38 and 39 
and 47 — Decree passed by Court A — 
Territorial jurisdiction transferred from 
Court A to Court B — Execufaon apph- 
cation in Court B is maintamable. 

If, after a Court has_ passed a decree, 
the loc^ jurisdiction in respect of the 
subject-matter of the smt is transferred 
by an order of the Government to some 
other Court, the application for ex^u- 
tion of the decree may be made either 
to the Court which passed the decree or 
to the Court to which the lunsgc- 
tion has been transferred. (1881) IDK b 
Cal 513 & (1908) ILR 35 Cal 974 & Affi 
1962 Punj 394 & AIR 1956 SC 87 & AIR 
1925 Bom 414. Folk (Para 6) 

It is settled law that the Court whim 
actually passed the decree does not lose its 
jurisdiction to execute it, by reason of 
the subject-matter thereof _ b^g trans- 
ferred subsequently to the lunsdiction of 

another Court. However, haimg. regard m 
the object and purpose of Sections 3/ to 
39 and construing sections 37 md 3B ac 
cording to the language used th erein, the 

JL/LL/E564/68 
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sections empowers the decree-holder to 
file an execution apphcation either to the 
Court that actually passed the decree or 
to the Court that can effectively execute 
it and in the latter case, it is not neces- 
sary to comply with the providons of 
section 39 of the Code, The Court to 
whose lurisdiction the subject-matter of 
the decree U transferred acquires inher- 
ent jurisdiction over the same by reason 
of transfer and if it entertains the appli- 
cation with reference thereto It would 
be the proper exercise of its jurisdiction. 

(Para 7) 

Cases Beferred Chronoloqieal Paras 
(1962) AIR 1962 Pimj 394 (V 49)« 

ILR (1961) 2 Punj 445 (FB). 

Mebar Singh v Kastuxi Rain 6 

(1956) AIR 19a8 SC 87 (V 43)- 
(1955) 2 SCR 938, Merla Ramaima 
V Nallaparaju 5 

a943) AIR 1943 Mad 449 (V 30)- 
ILR (1943) Mad 804. Balkrlsh- 
nayya v Llnga Rao S 

(1942) AIR 1942 Cal 321 (V 29)- 
ILR (1942) 1 Cal 289, Masrab Khan 
v Debnath Mali 5 

(1932) AIR 1932 Mad 418-ILR 5S 
^d 801 (FB), Ramler v Muthu- 
knsbna Ayyar 5 

(1931) AIR 1931 Cal 312 (V 18)- 
ILR 58 Cal 832. Sreenath Chakra- 
varti V Pziyanatb Bandopadhya 6 
(1925) AIR 1925 Bom 414 (V 12) -89 
Ind Cas 87 J^agannath Hathu v 
Ichharam Karoba Vanl 8 

(1903) ILR 35 Cal 974-12 Cal WK 
859, Udit Narain v hlatbura 
Prasad 5. 6 

(1901) ILR 28 Cal 238-5 Cal WN 
ISO, Jahar v Kamini Devi 5. 6 

(1881) ILR 6 Cal 513-7 Cal LR 
521, Latchman v Madan Mohan 5 6 
Macgaldas R Shah, lor Appellant, 
N V Karlekar, for Respondent 


JUDGMENT — This appeal Is filed by 
the original decree-holder against the 
decision of the Court of the District 
Judge, Mehsana, given in Regular Civil 
Appe^ No ill of 1962 of his Court 
thereby upholding the deddon of the 
Court of the Civil Judge fJumor Divi- 
sion), Hanj Mehsana Distnct ^ven In 
Civil Execution AppUcatlcm Na 10 of 
1961 of his Court By the said order, the 
learned Qvil Judge at Harij h^ dis- 
missed the execution application on the 
ground that It was only the Court pass- 
ing the decree, vix, the Court of the 
Civil Judge (Junior Division), Chnnasma. 
which had &e jurisdiction to entertain 
and try the execution application and 
thatlthe Harij Court had no such Juris- 
diction. 


2. The appellant-decree-holder had 
obtained a money decree against the pre- 
sent respondent (judgment-debtor} In 
Civil Suit No 40 of 1952, which was 
modified by the learned District Judges 


Mehsana, in Civil Appeal No 47 of 1954 
by a decree passed on July 15, 1958 The 
decree passed In favour of the present 
appellant was for recovering a sum of 
Rs. 6 124-6-0 with costs and Interest 
from the present respondent. During the 
pendency of the appeal before the District 
Court, a new Qvil Court, viz, the Court 
of the Civil Judge (Junior Division) at 
Hanj was constituted and this was by 
B notification Ex 22 of the State Govern- 
ment. bearing No CRC 2154/39/154/III 
pubh^ed in the Government Gazette, 
Part IV-A, on April ^ 1957 By the said 
notification. It was provided that there 
shall be a Civil Court subordinate to the 
District Court, Mehsana, at Harij and 
that the said Court shall be pi^ded 
over by a Civil Judge (Junior Division) 
who gbaii held his Court at Harij It was 
provided that the lo^ limits of the 
ordinary jurisdiction of the Civil Judge 
(Junior Division), Harij, shall comprise 
me areas within the limits of Sami and 
Harij Mahals. It was further provided 
that the whole of the Hanj Mahal here- 
tofore included within the local limits of 
the ordinary jurisdiction of the Civil 
Judge (Junior Division), Chanasma. shall 
be excluded therefrom. By Office Order 
No 56 of 1957. product at ^ 23 dated 
lubrch 18 1957, the learned Distnct 

Judge had orderM that all dvil 
darkhasta, miscellaneous applications, B s, 
A. D R. applications and other proc^-/ 
ings of dvli nature pending for hearing 
on March 31, 1957, after office hours In 
the Court of the Ci\^ Judge (Junior 
Division) Chanasma, arising f rom area 
within the hmits of Eanj hlahal stand 
transferred to the Court of Civil Judge 
(Junior Division) Harij, with effect from 
the 1st April 1957 This latter order was 
made for transfer of busmess. It is not 
in dispute that the parties to the suit 
resided within the liimts of Eanj and 
that the cause of action bad also arisen 
within the said limits It was after the 
temtonal Junsdlctioa In respect of the 
Hanj area was transferred to the newly 
constituted Civil Court of the learned 
Civil Judge at Hanj that the appellant 
(decree-holder) had filed Civil Execution 
Application No. 10 of 1961 In the Harij 
Court. At the date of the decree passed 
In Civil Appeal Na 47 of 1954 by the 
Court of the District Judge at Mehsana, 
thereby modifying the oil^nal decree 
passed by the Chanaana Cot^ in QvH 
Suit No. 40 of 1952. the Jurisdiction la 
respect of the area situate within the 
llxmts of Harij MphaT was vested in the . 
newly constituted Court at Hanj The 
execution application was ffied on July 
14 1961, and It was indisputaUy filed 
within the presenbed period of limitation. 
However, In the Harij Court, an objec- 
tion was raised on behalf of the respon- 
dent (judgment-debtor) that It was the 
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Court. the Court passmg the 
decree, that had jurisdiction m mat- 
ter and that the Han] Co^ had no 
jurisdiction. The learned Civil Judge at 
Harij upheld the objection 
ed the execution application by 
dated June 18. 1962. and ord^ was 
upheld by the learned Distinct 
Appeal No. Ill of 1962. ag^ which 
order, this second appeal is fiiea 


3. I may here say th^ on 
day on wMch the Harij Court h^ 6is^ 
mi^ed the execution ^ 

SItholder had, by way of 

execution apphcation m 
he excluded for the purpose of compimng 
fe^^od of iimitaliom The Ci^ 

Judge atChanasma parher 

Sc^^VKpi? was^^ 

tied to the exdu^n of ^ch tim^ 

provided ^d^Se^^l^J^^^^ 

Sf^uft^f S learned >strict Judge 

iSaS’ to .S''* to by a ludammt 
delivered separately. 

4 The only question which falk fw 

^ ft to which the temtond 

Judg6 at v,QciTi transferred by the 

iiirisdiction had been tra^ien^u uj 

ISLain the execution 

SYthl civa JuV«‘ 

e^Uet had tha £ || 

matter and had A vg considered 

suit The relev^t J^w to b^co^i 

for the purpose js ^ civil Pro- 

tions 38 ^ 1908) which I 

cedure. 1908 (Art V of igOB)^ w 
•will thereafter refer to M 
tion 38 ^urt which pass- 

executed ^*er ^ . TOhich it is sent 

ed it or by the Coj^ 37 of Code 

S^es^dS^n of 4°“co^h^ -Mch pass- 

. ed a decree ^4 -which passed 

. "The shall, 

(a) where “i]f o?|?3S 

SfeliSa^ the Coart ol Brat taa- 
tance, and 


(b) where the Court of first inrtance 
has ceased to exist or to have jurischction 
to execute it the Court which, if the 
suit wherein the decree was passed was 
instituted at the time of making the ap- 
plication for tho execution of the decre^ 
would have jurisdiction to try such 
suit” 

Thus, initially, it was the Court which 
passed the decree, namely, the ChanasiM 
Court that had the jurisdiction. But by 
the notification issued by the Government 
of Gujarat ref erred to earlier, a new Civil 
Court subordinate to the District Court 
Mehsana, was constituted at Harij ^d 
the local limits of tlie ordinary jurisdic- 
tion of the said newly constituted Harij 
Court comprised the areas of Sami and 
Harij Mahals and further the whom of 
the Hari] Mahal which was upto the time 
included in the ordinary jurisdiction of 
the Civil Judge (Junior Division) at 
Chanasma was excluded therefrom. The 
notification, it may be remembered, was 
published in the Government Gazette on 
April 2, 1957. It is not in dispute as 
aforesaid that the partis to the suit 
resided within the local limits of Hanj 
and that the cai^e of action had 
arisen within the jurisdiction of the lo^ 
Kte Harij Mah^^^ Thus., after &e 
date of the passing of &e ongmal decree 
by the Court of the first inrtance ^ 
before the application for execution ther^ 
of was made by the appellant deCTce- 
bolder within the prescribed pmod of 
liiitation, the territonal jurisdiction of 
the Chanasma Court bad ceased _ai^ t^ 
jurisdiction was vested in the Hanj Court. 


5, The question, therefOTe, is whethCT 
it is the Chanasma Court or the Haiy 
Court that has jurisdiction to ^ter^ 
the execution apphcation or whether both 
the Courts have junsdi^on m the rna^ 
ter. On this question, there is a conflict 
of judicial opinion. considered by 

their Lordships of fte Supreme m 

Merla Ramanna v. Nallaparaju, AIR 1956 
SC 87, remarks at p. 93: 

•Thpre is a long course of decisions in 
the^hlto^ of Calcutta that when 
feSn over the^subject-matter of a 
decree is transferred to anotiier Cou^ 
Sat Court is also compet^t to entert^ 
an apphcation for execution of d^ 
cree. wde Latchman v. kfedan M^am 
(1881) 6 Cal 513, Jahar v. Kam^ 

(1901) 28 Cal 238 and U^t Hor^ V. 
Mathma Prasad, (1908) 35 ci 974. 

Their Lordships have further observed! 

"But in Ramier v. Mu& ukri^na 
Ayyar, AIR 1932 Mad 418 (FB). a ]^U 
Brach of the Madras 
taken a difiermt viev^ S 

thp absence of an order of 

Se Court which Pa^.Jl^^Ucatioi 
Court alone can entertain an appucanoix 
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for execution and not the Court to whose 
jurisdiction the subject-matter has been 
transferred.” 

As observed therein by the Supreme 
Court 

“This view 13 supported by the decision 
in AIR 1942 Cal 321 It is not necessary 
in this case to deade which of these two 
views IS correct, because even assuming 
that the opmion expressed m AIR 1932 
Mad 418 (FB) is correct, the present 
case is governed by the pnnaple laid 
down m Balknshnayya v Linga Rao, 
AIR 1943 Mad 449 
It was further observed. 

It was held therein that the Court to 
whose jurisdiction the subject-matter of 
the decree is transferred acquires In- 
herent junsdicbon over the same by 
reason of such transfer and that tf it 
entertains an execution application with 
reference thereto it would at the worst 
be an irregular assumption of junsdie- 
tiQD and not a total absence of it. and 
if objection to it Is not taken at the ear- 
liest opportunity it must be deemed to 
have been waived, and cannot be raised 
at any later stage of the proceedings. 

Thus it appears that their Lordships 
of the Supreme Court have in the case 
taken the view that it was settled law 
that the Court which actually passed a 
decree did not lose its jurisdiction to 
execute it by reason of the subject mat- 
ter thereof being transferred subsequent- 
ly to the junsdictioa of another Court 
And as regards' the competence of the 
Court to whose jurisdiction the subjert- 
matter has been transferred to entertain 
an application for execution, their l^rd- 
ahips referred to the conflict of autho- 
rities on the subject and held without 
deadmg the pomt that If the latter Court 
entertamed an application. It would at 
the worst, be an irregular assumption of 
jimsdicUon and not a total absence of it 
and that if objection is not taken at the 
earhest opportunity it must be held to 
have been waived and cannot be raised 
at lat^r stages of the proceedings. Thus, 
although the Supreme Court has not ex- 
pressed its final opimon In the matter 
the observations in AIR 1943 Mad 449, 
that the Court to whise jurisdiction the 
subject matter of the decree is transfer- 
red acquires inherent jurisdiction over 
the same by reason of sudi transfer which 
are referrM to with approvaL give an 
incline of its mmd. 

6 In a recent decision in Mehar Singh 
T Kastun Ram. AIR 1962 Punj 394 
a Full Bench of the Punjab High Court 
bad an occasion to consider the Quezon. 
On a consideratioa of the scheme of the 
C^e and its relevant provisions, viz. 
Sections 37 38, 39 and 150 and also of 
the relevant case-law on the pomt, the 
Fun Bcndi has taken the view that 
where, after a decree for possession of 


property and mesne profits has been 
passed, the local area, in which the pro- 
perty IS situated, is transferred to a dif- 
ferent Court, it is open to the decree- 
hrJlder to apply for execution of the de- 
cree m the latter Court to which the 
local area has been transferred, and the 
Court can directly entertam an applica- 
tion for execution without an order at 
transfer by the Court which had, in fact, 
passed the decree. The Full Ben^ has 
considered that the object and purpose 
of Sections 37 to 39 along with other 
provisions occurring in Part D of the 
Code is to facilitate the execution of 
decrees Besides the fact that a decree- 
holder should be able to recover what 
has been held to be due to him by Court, 
it is the duty of the Courts of law to see 
that their orders and decrees are enforc- 
ed and that these orders do not become 
iu'^fiective on some te^imcal srowi if 
at all possible The opmion of the Full 
Bench as expressed, to be found at page 
397 of the report, is* 

' Sections 37 and 38 when construed ac- 
cording to the language used therein 
empower the decree-holder to file an 
execution application either to the Court 
that actually passed the decree or to the 
Court that can effectively execute It and 
in the latter case it Is not necessary to 
comply with the provisions of Section 
39 of the Code.” 

I would here refer to the deodon of a 
thvision Bench of the Calcutta High 
Court m (1901) ILK 28 Cal 238, wherein 
the learned Judges had an occasion to 
consider the provisions of Section 649 of 
the Qvil Procedure Code (Act XIV of 
1882) which corresponds to Section 37 of 
the Code of Civil Procedure 1908 which 
governs the present case. The Calcutta 
decision has taken the view that the pro- 
visions of Section 649 of the Civil Pro- 
cedure Code ere permissive and that if. 
after a Court has passed a decree, the 
local jurisdiction in respect of the sub- 
ject-matter of the suit is transferred by 
an order of the Local Government to 
seme other Court, the application for 
execution of the decree may be made 
either to the Court which passed th® 
decree or to the Court to which the local 
jurisdiction has been transient The 
view taken by the Full Bench of the 
Punjab High Court Is in consonance with 
the new expressed m this Calcutta case, 
as well as with the views expressed in 
fI8SI) ILR 6 Cal 513 (1908) ILR 35 Cal 
974 and AIR 1931 Cal 312. I am in res- 
pectful agreement with this Punjab and 
Calcutta view 

7 Now it Is settled law that the 
Court which actually passed the decree 
does not lose its jurisdiction to execute 
it, by reason of the subject-matter there- 
of being transferred subsequently to the 
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iurisdiction of another Court. However, 
having regard to the object and purpose 
of sections 37 to 39, and construing sec- 
tions 37 and 38 according to the language 
used therein, in my opinion, the sections 
empower the decree-holder to file an ex- 
ecution application either to the Court 
that actually passed the decree or to the 
Court that can effectively execute it and 
in the latter case, it is not necessary to 
comply with the provisions of Section 39 
of the Act. The Court to whose j\iris- 
diction the subject-matter of the decree 
is transferred acquires inherent jurisdic- 
tion over the same by reason of transfer 
and, in my opinion, if it entertains the 
application with reference thereto, it 
would be the proper exercise of its juris- 
diction, In my opinion, both the Courts 
would have jurisdiction to entertain the 
application for execution. 

8. My view receives some support 
from the observations of the Division 
Bench of the High Court of Bombay 
consisting of Macleod, C. J. and Coyajee, 
J., made in Jagannath Nathu v. Ichha- 
ram Naroba Vani, AIB 1925 Bom 414. In 
that case, a decree was being executed in 
year 1921 in the Court of the Senior 
Judge at Dhulia against both the defen- 
dants, both of whom had_ at the_ time 
the properties within the jurisdiction of 
the Coxrrt. However, during the proceed- 
ings, the property of defendant No. 2 
passed within the jurisdiction of the Jal- 
gaon Court. The decree-holder then pre- 
sented a Darkhast in Jalgaon Court on 
August 14, 1923, as the Dhulia Court had 
held that as far as the second defendant 
was concerned, it had no iurisdiction as 
the properties of defendant No. 2 were 
not in that Court’s jurisdiction, as sub- 
sequent to the passing of the consent de- 
cree by the Dhulia Court, the Jalgaon 
Court was made a First Class Court, and 
as the second defendant's property was 
within the jurisdiction of that Court. The 
question arose with regard to the further 
execution of the decree against defen- 
dant No. 2 in the Jalgaon Coimt. The 
darkhast of 1923 was contested by the 
second defendant on the ground that the 
darkhast of 1921 was not a proper step- 
in-aid of execution not being made to 
the proper Court. The First CIass_ Sub- 
ordinate Judge held that the application 
to the Dhulia Court which passed the 
decree originally, even after the terri- 
torial jurisdiction was transferred to the 
Jalgaon Court, would be a proper step- 
in-aid and held that Darkhast filed in his 
Court was in time._ WMle considering tiie 
question of limitation for the execution 
application, tlie Division Bench took tlie 
view tliat the original application which 
was made to the Dhulia Court was a 
step-in-aid of execution. It was observed 
that "the Dhulia Court was the Court 
which passed the decree and after cer- 
1969 Guj./10 V G— 25 


tain territories within its jurisdiction had 
been transferred to the Court at Jalgaon, 
then under the provisions of- Section 37, 
me Jalgaon Court would be deemed to 
be the Court which passed the decree”. 
I am bound by this decision of the Bom- 
bay High Court. In this view of the mat- 
ter, the Harij Court would be deemed 
to be the Court which passed the decree 
and had the jurisdiction to execute the 
decree. 

9. In any event, therefore, in my 
opinion, both the Courts, viz., the Court 
of the Civil Judge (Junior Division) at 
Chanasma and the Court of the Civil 
Judge (Junior Division) at Harij had the 
jurisdiction in the matter. The decpie 
and order under appeal holding that the 
decree-holder was not entitled to exe- 
cute the money-decree passed by the 
Chanasma Court through the Harij Court 
after the constitution of the Harij Court 
must, therefore, be reversed, I hold that 
the Court of the Civil Judge (Junior 
Division) at Harij had the jurisdiction to 
entertain civil execution application No. 
10 of 1931 and that it has been wrongly 
dismissed. The decree and order tmder 
appeal are accordingly set aside and so 
are the decree and order of the trial 
Court passed in the execution applica- 
tion. Appeal allowed with no order as 
to costs in the circumstances of the case. 
MVJ/D. V. C. Appeal allowed. 


AIR 1969 GUJARAT 145 (V 56 C 25)* 
N. G. SHELAT, J. 

Harivallabh Chhotalal Nagori, Appel- 
lant v. Ahmedali Rajabhai Kadiani, Res- 
pondent. 

A. F. A D. No. 1541 of 1960, D/- 30- 
11-1967, against decision of Dist. and 
S. J., Jamnagar in C. A No. 175 of 
1958. 

Partnership Act (1922), S. 48 — One 
partner suing another partner for mort- 
gage money — General account not asked 
for nor third partner made a party — 
Suit maintainable. 

There is no rule of law which preclu- 
des an action being brought by any party 
to a partnership for recovering any 
amount from any partner even though, 
it may have some connection with the 
partnership concern itself. 

In a case where the claim is based on a 
mortgage deed passed by the defendant 
partner alone he malces himself hable for 
the amoimt borrowed thereunder. When 
in the mortgage deed there is no refer- 
ence that the amount has to be accounted 

'Only portions approved for reporting 
by High Court are reported here. 

JL/KL/E573/68 ~~ 
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for m the partnership and a third partner 
Is neither a party to the deed nor to tte 
suit, even thoush It has connection with 
the partnership bu^ess and may Jiave 
to taken into account If partnership 
is dissolved, and general accounts t a ken. 
it is not that It cannot be separated there- 
fnnn and no prejudice Is likely to be 
caused to df^eudant. If a decree for the 
amount is pa;>sed General accounts need 
not necessarily be taken at this stase for 
such a purpose. Defendant If he so 
desires can file a suit for general ao* 
counti but he cannot force the plain- 
tiff to sue for dissolution of partnership. 
Am 1959 Ardh Pra 653 & Am 1946 
Kag 266 & (1909) ILR 32 Mad 76. ReL 
on. (Para 7) 


Cases Befcrred* Chronolo^eal Paras 
(1939) Am 1959 Andh Pra 653 
(V 46) Govula Ramaklstiah y. 

Yeiram Ycllappa 8 

(1946) AIK 1946 Nae 266 fV 33) -« 

ILK (1946) Kae 301 Harl Shan- 
kar Misra V Firm BansUal Abir* 
chand 6 

(1909) ILK 32 Mad 76-19 Mad 
U 10 Karri Venkata Beddl r. 
Karasayya 6 

P V Hathl for V G Hathl, for Ap- 
pellant S K, Boorjlwala, for Respondeat 
JUDGRIENT.— 

1 - 4 . • • • • 

5 The contention made out by Mr. 
Hath!, the learned advocate for the ap- 
pellant is that the mortsase transaction 
was quite an Independent one and what- 
ever the amount was advanced there- 
under was advanced to the defendant 

E eraonally and not In the capacity of his 
euu; a partner of a partner^p Giro, 
and that any such advance made under 
the mortgage deed had nothing to do 
with the partnership business. He furtfaer 
urged that even If It was advanced for 
partnership purposes a suit such as the 
one for the amount advanced to the de- 
fendant under a mortgage deed can still 
lie as neither it is ban^ by any provi- 
sion of law nor under any terms of con- 
tract either under the mortgage deed or 
the partnership deed between the parties. 
It wiU be open, according to him , to the 
defendant to hie a suit for dl^lution of 
partnership and rendition of general ac- 
counts. and the decree pamed in this 
suit can well be accounted for therein. 
How both the Courts have found that 
the amount though advanced tO the de- 
fendant personally under a mortgage 
deed, it was advanced for partner^p 
business and for that the defendant had 
made filmsetl liable for the same. Tha^ 
finding of fact cannot be <^llenged 
before this Court In second appeal. It has, 
therefore to be seen as to whether, with 
that finding, it is open to him to file a 
suit for recovering the amount under the 
mortgage deed. 


6, How one fact is dear that having 
regard to the terms of the mortgage deed 
Fbc. 8 as also the terms of the partner- 
ship deed Ex. 5 entered into between fba 
parties, no bar Is created against the 
pUintiff filing such a suit for recovering 
any amount advanced to the defendant 
either in his personal capadty or even 
as a partner of the fir^ Besides, the 
mortgage deed does not in any way 
i^te any condition to have the claim 
thereunder only adjusted in the settle- 
ment of accounts of the partnership. An- 
other fact to be kept in mind is that, 
besides the defendant and the plaintiff, 
there was one another person Daudbhal 
as a partner in the firm. He is not a 
party either to the mortgage deed or a 
party to the suit. The transaction of 
mortgage was an Indeiwndent one inas- 
much as it created liability for the 
amount taken by him m bis different 
capadty and cot as a partner of the firm 
and again for the benefit of the firm. In 
that the other partner Daudbhal had 
nothing to do and he would not be lia- 
ble for the same. At the same time, apart 
from authority, it is dear that there Is 
no provision in the Partnership Act 
which totally forbids any snch suit against 
one of the partners under a different 
transaction, even though It has some re- 
Utioo to the partnership business I& 
which evdit that amount may have to be 
taken into account while taking 
accounts. In such drcumstances. it is dif- 
ficult to say that this suit was not maixi- 
tamable In this connection. I may well 
refer to material observations from 
lindley on Taw of Partnership', 11th 
Edition, at page 668. Those observatioas 
rxm thus ' — 

”Agam if one partner gave to his co- 
partner a bill or note which was in sudi 
a form as to bind not the firm, hut the 
partner who gave It, be might be sued 
by his co-partner thereon, whatever the 
state of tlie accotmt between the two 
jrfabt be. and altiwosb tite Wll or note 
in question had reference to rome part- 
nership transaction, for by giving the 
bill or note, the demand in resp^ of 
which It was given was Isolated from the 
general partnership accounts.” 

Mr Hath! has referred to some deef- 
sluns in support of suc^ a proposition 
and I would refer to them. In the case 
of Govula Ramaklstiah v Yerram Yel- 
lappa. AIR 1959 Andh Fra 653, it was 
h»ld that ; 

"In cases Involdng spedal circumstan- 
ces one partner can sue another during 
the subsistence of the partnership witb- 
ojt asking for Its accounts or dh^Iutlon. 
Thus, if a suit Is brought by one partner 
against another for the recovery of a 
certain amoimt, the rebef sought should 
be given to Mm though It may arise out 
of partnership business or connected with 
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ft md does not involve tak^ of general 
Bccounts.” 

■nie next case referred to of Han 
Sh^ar Misra v. Firm Bansilal Abir- 
Chand. AIR 1946 Nag 266. It was a smt 
lor recovery, of a loan 
plaintifi to the partnership md toe plea 
^ised in defence was ^t without 
for general accounts toe smt for m ^o- 
lateci item was not maintainable. It w^ 
held that though ordinarily 
tween partners mter se are <1^°" 

BUit for dissolution of partnership 1° 
accounts, there is nothing in law m .sp e- 
Cial circumstances to Pffvent ^ Pa^r 
Sig in different capadty to sue soine 
of ^ partners for suto r^ef ^ 
cmfi+ififl tn as flowmg from that dinerent 

Heddl V Narasayya, * (1909) o 

TVfafl 76 was referred to. It was a smt for- 
Sver^ of an amount on a cheque ^d 
the defence contended that toe , 

accounts has to be meo, 

Mdtt WM hdd that 3-1 
tn^suits by one partner against 

•“Tfi thf rXfap^Uad tot. 

“^£rlh2S«3"tr|rgi 

S'dtable to gig/ PlSS^el'tofp^S 
ing regard ^ere is no rule of 

under Il^e.conto^ ^ere ^o 

^Ke^rdered Sider exceptional cir- 
cumstances. , 

tWMWs 

the partnership _ better foot- 

Ss i4de hinuelf Uable for 

.Was” ba“SuS?d for i. 
^?isMp. Ob/5“’7t?fSfstot.°&S 

gg s-s? M 

and general ^“°™^ate^Sefrom and 

that it carmot be sep^atra u 

no preiutoce is IJ^t b^ such an ^ 

Sda to 


in this suit. General accounts need not, 
necessarily be taken at tHis stage for sucnj 
a purpose. It would be .open to toe de- 
fendant' to file such a suit for general 
accounts if he so desired. But it can 
hardly lie in toe mouth' of toe defen- 
dant to say that toe plaintiff must sue 
for. toe di^olution of partnership, and 
olniTTi general accounts before he can 
claim any amount of this transaction 
with the plaintiff. I, therefore, disagr^ 
with toe Courts below in that r^ect 
and held that toe suit is maintainable m 
law and can be decided on its merits. 
DGB/D.V.C. Appeal allowed. 


AIB 1969 GUJARAT 147 (V 56 C 26) 

V. B. RAJU. J. 

Abdul Adz Ansari, Applicant v. Bhag- 
wandas Nathubhal Master, Opponent. 

Civil Revn. Appln. 567 of 19 64, D /- 17- 
3-1967. from decision of Extra Asst. 
Judge at Surat, D/- 20-2-1964. 

(A) Provincial Small Cause Gonrts Act 
(1887), Ss. 24 and 27 — Dec^ or mdCT 
to be final and non-appealahle must be 
made by Small Cause Court, 

S 24 provides appeals from ^rtain 
orders of Court of SmaU Causes. Before 
this Section applies, the ord^ must he 
passed by a Court of Small Causes ^d 
not by a Court trying a suit cogr^ble 
by a Court of SmaU Carnes but not hav- 
ing powers of such court Under S. 27 it 
is only a decree or order made by a 
Court of SmaU Causes which is fi^and 
non-appealahle. A decree passed by a 
Court which is not a Court of SmaU 
Causes but which under given by 

toe Act passes it in a suit cognizable by 
a Court of SmaU ^uses does not f^ 
tirtfipr S 27 Sudi a dscree or ord^jr 
would be appealable under the Civil Pro- 
cedure Code (1908) If appealable under 
the Code. I' 

(B) Provincial SmaU Cause 
(1887), Ss. 35, 16, 24 and 27 — S. 35^ an 
express provision cont^plat^ by S. 1 
!- Suit first tried by SmaU Cause Court 
and subsequently by Court of orfma^ 
civU jurisdiction — - Order passed by 
Stter Ctourt — Neither S. 24 nor S. 27 
would apply* 

S 35 deals with continuance^of pr^ 
ceedings of abolished Qmrts. 

♦inn nrovides that where a Court oi 
Small Causes is abolished, 
inEs shaU COT^e in a 
ordinary junsdiction. That ttourt, 
fomT^iffd be a Court tavmg ordma^ 
jurisdiction but emi^er^ hy S. |o m 
suits 'cognizable by a Court of Smsm 

ass is toaKtotj "" -OT’-gl 

provision contemplated by S. — — 

DL/FL/C87/68 
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Act. When that happens, the Court hear- 
ing the suit subsequently would not be 
a Court o£ Small Causes but would be 
a Court ot ordinary Jurisdiction and 
S 24 will have no application to an order 
passed by such a Court, nor would S 27 
apply AIR 1941 Mad 103 & AIR 1931 
AU 574 (FB) ReL on. (1901) ILR 25 Bom 
417 & AIR 1935 Mad 919 Dist 

(Para 1) 

Cases Referred Cbronoloeical Faros 
(1941) AIR 1941 Mad 103 (V 28)» 

1940-2 Mad IJ 700 Kamalath- 
ammal v Hanhara 2 

(1935) AIR 1925 Mad 919 (V 22)— 

69 Mad IJ 443 Ramaswanu v 
Finn of Ki Karu 2 

(1931) AIR 1931 All 574 (V 18)- 
ILR 54 All 171 (FB) Bhagwati 
Pande v Badn Pande 2 

(1901) ILR 25 Bom 417-3 Bom LR 
129 Shankarbhai v Somabhai 2 

MangJdas 11 Shah, for Applicant P 
D Desau for Opponent 
ORDER — The question m this revi 
Sion ia whether an appeal lies when a 
smt cognizable bv a Court of SmaU 
Causes is partly tried by such Court and 
subsequently tried by a Court which has 
not the gn^all cause powers, because the 
first Judge is transferred. Section 35 of 
the Provma^ Small Cause Courts Act 
rfoaia with such B Situation and reads as 
under— ^ 

''Continuance of proceedmgs of aDi>- 
hsned Courts'— , _ ^ 

35(1) Where a Court of SmaU Causes, 
or a Court invested with the jurisdiction 
of a Court of Small Causes, has from 
any cause ceased to have lUiisdiction 
with respect to any case any proceed- 
ing m relation to the casn •whether before 
or after decree, which, if the Court had 
not ceased to have junsdlctlen. might 
have been had therein, may be had In 
the Court which, if the sidt out of which 
ihe nrnrf^i^iTj^ lias arisen were about 
to be instituted, would have junsdlction 
to try the suit. 

(2) Nothing bi this section applies to 
cases for which special provision Is made 
in the Code of Civil Procedure as ex- 
tended to Courts ot Small Causes or in 
any other enactment lor the time being 
In force 

Before the interpretation to be put on 
this section is considered, I would like 
to notice certain pomts. Chapter II of the 
Provmcial Small Cause Courts Act (here- 
^fnafter referred to as the Act ) provides 
fdVvthe constitution of Courts of Small 
Cau«eB. Chapter HI of the Act deals with 
junsdlction of such Courts. Section 15 
provides that a Court of Small Causes 
shall not take cognizance of the smts 
specified in the Second Schedule. Sul^ 
section (2) provides 

(2) Subject to the exceptions specified 
m that Schedule and to the provisions 


Ehagwandas (Raju J) A^LtS. 

of any enactment for the time being in 
force, all smts of a avil nature of which 
the value does not exceed five hundred 
rupees shall be cognizable by a Court of 
Small Causes 

Section 16 then provides as follows*— 

16 Save as expressly provided by this 
Act or by any other enactment for the 
time beii^ In force a suit cognizable by 
a Court of Small Causes shall not be 
tried by any other Court halving junsdics 
tion within the local limits of the juris- 
diction of the Court of Small Causes by 
which the smt is triable 

Section 16 uses the words Save as ex- 
pressly provided by this Act If there is 
such an express provision, a suit cogni 
zable by a Court of Small Causes can be 
tried by another Court. Section 24 pro- 
vides appeals from certain orders of 
Courts of Small Causes: Before this Sec- 
tion applies, the order must be passed by 
a Court of Small Causes and not by a 
Court trying a siut cognizable by a Court 
of Small Causes but not having the 
powers of such a Court. Section 27 pro- 
vides: 

27 Save as provided by this Act a 
decree or order made under the fore- 
going provisions of this Act by a Court 
of Sm^ Carnes shall be final. 

It is only a decree or order made by e 
Court of Small Causes which is final and 
non appealable. A decree passed by a 
Court winch is sot a Court of Small 
Causes but which under the powers given 
by the Act passed it In a smt cognizable 
by a Court of Small Causes does not fall 
under Section 27 Such a decree or order 
would be appealable under the Civil Pro- 
cedure Code if appealable under the Code 
Now If we turn to section 35 that Sec- 
tion deals with continuance of proceedings 
cf abolished courts. That section pro- 
vides that where a Court of Small Causes 
is abolished, the proceedings shall continue! 
in a Court having ordmary jurisdiction. 
That Cbuif, tfiereibre, woufa 6e a Court 
having ordinary jurisdiction but empower 
ed by Set 35 to try suits cognizable by 
a Court of Small Causes and section 3o 
is therefore an express provision con 
t^plated by Sec. 16 of the AcL When 
that happens, the Court hearing the suit 
^fcsequently would not be a Court of 
Small Causes but would be a Civil Court 
of ordinary jurisdiction and section 24 
will have no application to an order pass- 
ed by such a Court, nor would section 27 
apply 

2 The learned Counsel for the peti- 
tioner rehes on the decision in Shanker- 
bhai v Somabhai. (1901) ILR 25 Bom 
417 but that is not a case under section 3o 
of the Act. He also relies on AIR 1935 
Mad 919 Ramaswaml v Firm ofKl Earn, 
but in that case sections 24. 16 and 27 
have not been conridered. There is 
another hfadras ruling In wamaTat^gTnTTniT 
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y. Harihara, AEB 1941 Mad 103. There 
it is observed: 

"Section 35_ does not say that the 
Court which is empowered thereunder to 
entertain proceedings owing to a Small 
Cause Coint ceasing to have juris- 
diction with reference to the case, 
should have jurisdiction to try the suit 
as a Court of Small Causes. It is sufficient 
if it has jurisdiction to try the suit”. 

The learned Judge, Patanjali Sastri also 
referred to the Madras decision in AIR 
1935 Mad 919 and made Ihe following 
observations: 

"Section 35 provides not only for the 
continuance of pending proceedings in 
the same Court when that Court’s juris- 
diction is changed, but also for their 
continuance in a different Court on the 
abolition of the original Court. Apart 
from this, if as the learned Judge thinks, 
there is nothing in section 35 to turn a 
small cause suit into an originsi suit it 
is difficult to see anything in it to turn 
a civil Court into a Court of Small 
Causes, so as to attract the application 
of Section 27 barring appeals in respect 
of a decree or order made by a Court of 

Small Causes. . 

... ... The Full 

Bench decision in ILR 54 All 171 = (AIR 
3931 All 574) held that a suit instituted 
as a small cause sint, if tried as an ori- 
ginal suit in the circiunstances mention- 
ed in section 35 when there was no other 
Judge in the local area with adequate 
small cause powers to try it as a small 
cause suit, should be regarded as an 
original suit, and the decree passed in it 
would be appealable.” 

The learned Judge agreed with the 
Full Bench view in Bhagwati Pande v. 
Badri Pande, ILR 54 AH 171= (AIR 1931 
All 574) that a suit instituted as a ^all 
cause suit if tried as an original suit in 
the circumstances mentioned in section 
35 when there was no other Judge in the 
local area with adequate small cause 
powers to try it as a small cause suit, 
should be regarded as an original suit 
and the decree passed in it would be appeal- 
able. I also agree with this view and hold 
that S. 27 of the Act does not operate 
in the circumstances of the_ case to bar 
an appeal I, therefore decline to inter- 
fere in re\'ision in this matter. 
DGB/D.V.C. Application rejected. 


AIR 1969 GUJARAT 149 (V 56 C 27) 
V. B. RAJU, J. 

Patel Kalidas Devraj and others, Appli- 
cants V. Patel Kuverji Asharam, Oppo- 
nent 

Civil Revm. Appln. No. 610 of 1964, 
D/- 22-6-1967, from decision of Civil J. 
Jr. Dvn. at Dhrangadhra. D/- 11-7-1964. 

EL/GL/C159/68 


Civil P. C. (1908), S. US and O. 13, 
R. 9 — Material irregularity in exercise 
of jurisdiction — Return of document by 
Court without following procedure under 
O. 13, R, 9 and without allowing it to be 
proved There is material irregularity 
in exercise of jurisdiction. (Para 2) 

C. C. Gandhi, for Applicants: P. M. 
Rawal, for Opponent. 

ORDER: — The applicants in revision 
filed a suit for redemption of a mortgage 
said to have been executed by their an- 
cestor in 1899 in favour of the ancestor 
of the opponent. According to them, a 
copy of the document was produced in 
another suit and the record was in the 
High Coml. The lower Court allowed a 
witness from the High Court to be call- 
ed to produce a copy of the mortgage 
deed said to have been produced in suit 
No. 109/59. When the witness came from 
the High Court and produced tide whole 
record, the Civil Judge (J. D.) at Dhran- 
gadhra passed an order that the whole 
record should be returned. When a wit- 
ness is summoned to produce a document, 
the document produced must be kept on 
record in order to enable the party call- 
ing for it to prove it at a subsequent 
stage. It is ordinarily not proved on the 
very day. First of all, a document >.'ich 
is called for to be produced fay a witness 
must be proved and kept on record. The 
question of returning that document 
comes later. When the document is re- 
turned, the procedure laid down in Order 
13, Rule 9, Civil Procedure Code, must 
be followed. The said Order 13, Rule 9, 
reads as follows : — 

"9 (1) Any person, whether a party to 
the suit or not, desirous of receiving back 
any document produced by him in the 
suit and placed on the record shall, im- 
less the document is impoimded under 
Rule 8, be entitled to receive back the 
same, — 

(a) where the suit is one in which an 
appeal is not allowed, when the suit has 
been disposed of, and 

(b) where the suit is one in which an 
appeal is allowed, when the Court is 
satisfied that the time for preferring an 
appeal has elapsed and that no appeal 
has been preferred or, if an appeal has 
been preferred, when the appeal has been 
disposed of: 

Provided that a document may be re- 
ffimed at any time earlier than that pre- 
scribed by tliis rule if the person apply- 
ing therefor delivers to the proper officer 
a certified copy to be substituted for the 
original and undertakes to produce the 
original if required to do so: 

Provided that no documents shall be 
returned which, by force of the decree, 
has become wholly void or useless. 
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(2) On the return of a document ad- 
mitted In evidence, a receipt shall be 
given by the person receiving It." 

In fact, the applicants are anzioua to 
prove the document. If the document 
is admissible In evidence and Is pn>- 
perly proved, it Is to be admitted in evi- 
dence. If it Is not admissible in evidence 
or is not properly proved, then it has got 
to be reject^ Even after It is relected. 
It has to be returned under Order 13, 
Rule 0. Civil Procedure Code, by follow- 
ing the procedure laid down therdn. All 
this has not been done. There Is, there- 
fore, a material Irregularity in the exer- 
fdse of lunsdicdon, because the docu- 
ment in question is supposed to be a copy 
of ^e mortgage deed of 1899 before the 
Indian Registration Act and the original 
Is supposed to be In possession of the op- 
ponent mortgagee, and the copy is said 
to have been produced by the opponent 
himself In the other suit All these ques- 
tions should have been gone Into. The 
documeDt cannot be returned Immediate- 
ly after It Is produced by a witae^ 
who comes imder section 129 of the 
Indian Evidence Act 

2. The application Is. therefore, allow- 
ed. and the lower Court la directed to 
keep Ex. 18/1 produced by the derk of 
the Court and return it only after 
following the procedure laid down in 
Order 13. Rule 9. CivU Procedure Code, 
and lor that purpose to call the tirttness 
from the High Court again. Ex. 18/2 is a 
public document and It is open for any 
one to produce a cerdfled copy thereoL 
and moreover It is only anappUcatioa by 
an advocate. There is therefore no need 
to keep U on record. 

GGM/D.V.C PetiHoa allowed. 


AIR 1969 GUJARAT 150 (V 56 C 2S) 

A. D. DESAI, J. 

Bal Sarda Wd/o. Bhurslal Hyaldiand, 
Applicant V, ^tel, Keshavlal Joltaram, 
Opponent 

Civil Revn. Appln. Ko. 548 of 196S, 
U/- 7-10-1007, against order of Civil Jm 
J r. Dvn, Vijapur. D/- 80-&-1983. 

(A) Succession Act GOIS). S, 214 ~ 
Production of successlcni certiScate — 
Trial Court specifying time lindt for pro* 
duction of succession certificate — Sec- 
tion only requires production of certi- 
ficate at any time b«ore decree Is pa»- 
ed — Trial Courth order was erroneoas. 

, ^ (Para 5) 

(B) Succession Act n925), S. 214 — Orl- 
ginal'pro-pote execute in favour of d»> 
ceased husband of plalntill — Original 
Tiro>fiote substituted by a new one In 
laTonr of plaintiff — Consideration of 


substituted pro-note was initial amount 
loaned bjv deceased husband — Sucees- 
alon certificate held not necessary Fact 
that consideration of substituted pro-note 
was initial amount of the original pro-note 
bad no relevance. . (Para 4) 

Mangaldas M. Shah, lor Applicant; S, 
it. Patel, for Opponent. 

JUDGAIENT This revision peti- 
tion Is dii^ed against the order 
passed by the learned Civil Judge, Juidor 
Division, VlJapur, in CivU Suit No. 74 of 
1964, orderly that the petitioner who is 
the plaintiff in the suit should apply for 
obtaining a succession certificate and pro- 
duce the same In the suit withhi 2 
months frcm the date of the order. 

2. Short facts leading to this petition 

are that the opponent had borrowed on 
November 26. !957 an amount of Rs. 1100 
from one Bburabhai Mohanlal 

Nihalchand who was the husband of the 
plaintiff. The opponent had executed a 
pro-note In favour of Bhurabb^ Nihal- 
chand whldi was produced In the suit at 
Ex. 31. Thereafter the opponent execut- 
ed another pro-note on November. 4. 1060 
for the amount of Ra. 1374/- In favour of 
the petitioner as guardian of her sons 
Ramesh. Mukesh and Mahesh. The consi- 
deration of this pro-note was tiie amount ] 
of previous loan of Rs. IlOO/- advanced I 
by Bhurabhai Nihalchand plus interest 
thereon. Thereafter the opponent ezecut*/ 
ed another pro-note in favour of the 
petitioner on May 17, 1961. The consi- 
deration of this pn^note consisted of the 
loan advanced by Bhurabhai plus the In- 
terest Uli the date of the execution of the 
pro-note. It is on the basis of this pro- 
note. Ex. 26. that the petitioner had filed 
the Civil Suit No. 74 of 1964 In the Court 
of Civil Judge. Junior Division at Vijapur 
against the opponent to recover the 
amount of Rs. 1716-67 P. 

3. The opponent resisted the suit on 
various grounds. The opponent d^ed 
tiiat he executed the pro-note or that he 
rtceived any consideration. He also con- 
tended that the suit was ban^ by limi- 
tation and that the plaintiff could not 
Institute the suit without obtaining a suc- 
cession certificate as re^r^ by Section 
214 of the Indian Succession Act. The 
learned trial Judge tried the issue as to 
whether the plaintiff could file the suit 
without obtaining a succession certificate 
as a preliminary issue and htid that the 
plaintiff should apply for succe ss ion certi- 
ficate end ordered her to produce the 
same In the Court within two months, 
failing which the suit was to stand <hs- 
missed. 

4- Mr. Shah appearing for the peti- 
tioner challenged this order passed by 
the learned trial Judge and contended, 
that In this case, it was not necessary for 
the petitioner to obtain a succession cei^ 
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tificate. The argument was that the peti- 
tioner had fUed the sxiit on the basis of 
the promissory note executed in her 
favour 'and that the petitioner did not 
claim any amount 'as' an heir of her hus- 
band and, therefore, mo succession certi- 
ficate was necessary. Now it is stated in 
the plaint that the opponent had execut- 
ed a promissory note -in favour of the 
plaintiff on May 17, 1961 and that the 
opponent -did not pay the amotmt there- 
oL The plaintiff had, therefore, instituted 
the suit to recover the amount and the 
interest on the basis of the contract be- 
tween the plaintiff and defendant as evi- 
denced by the pro-note. It is evident, 
therefore, that the petitioner was not 
claiming any amount in her capacity as 
an hdr to her husband. The plaintiff was 
claiming the amoimt due in her own in- 
dependent right and' on the basis of the 
contract between the parties ^thereto. 
Section 214 of the Succession Act, 1925, 
reads as imderi — 

"Section 214(1) No ..Court shall 

(a) pass a decree against a debtor of 
a deceased person for payment of his 
debt to a person claiming on succession 
to be entitled to the effects of the de>- 
ceased person or to any part thereof, -or 

(b) proceed, upon an application of a 
person claiming to be so entitled, to exe- 
cute against, such a debtor a decree or 
' order for the pa.yroent of his debt, 

■ except on the production, by the 
person so cl aimin g, of 

fij a probate or letters ' of administra- 
tion evidencing the grant to him of ad- 
ministration to the estate of the deceased, 
or, 

(ii) a certificate granted under section 
31 or Section 32 of the Administrator 
General’s Act, 1913 OH of 1913), and hav- 
ing 'the debt mentioned therein, or 

(iii) a succession certificate granted 
imder Part X and having the debt spe- 
cified therein, or 

(iv) a certificate granted imder the 
Succession Certificate Act, 1889 (VII of 
1889), or 

(v) a certificate granted under Bo'mbay 
Regulation No. VUI of 1827, and. if 
granted after the first day of May 1889, 
having the debt specified therein. . 

(2) The' word "debt” in sub-section (1) 
includes any debt except rent, revenue or 
profits payable in respect of land, used 
for agricultural purposes.” 

The provisions of this Section prohibit 
the Court from passing a decree against 
a debtor of a deceased for payment of his 
debt to a person claiming on succession 
to be entitled to the effects of the deceas- 
^ person, ft is ciear that the clsim caa- 
templated by the section^ is a claim made 
by a person in the capacity of and as a 
legal representative of the deceased 
creditor." In the present case the suit was 
based on the specific contract between 
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tte parties. It is no doubt true that the 
initial amount was loaned by the husband 
of the plaintiff and that was the con- 
sideration for executing the pro-note 
Ex. 26 by the opponent Under the Indian 
Contract Act the- consideration may flow 
from a third party. The execution of pro- 
note Ex. 26 created a novatio between the 
plaintiff and the defendant and the ori- 
ginal contract was "substituted by a new 
one. The petitioner was claiming on the 
basis of the contract which was executed 
in her favour, ahd in- her own indepen- 
dent capacity and not as an heir of the 
deceased creditor. It is evident that in 
those circumstances no succession certi- 
ficate is required 'to he produced before 
the Court in order to enable it to pass 
a decrefe in favour of the plaintiff. Ac- 
cording to the trial Court ' a succession 
certificate was necessary because the con- 
sideration of the pro-note on which the 
Suit was based was the initial amount 
loaned by the husband of the plaintiff, 
and that the suit of the plaintiff was tq 
recover the Said" amount loaned by" her 
husband, -The' trial Court also held that 
the pro-note Ex. 26 was 'only an adcnoW- 
ledgment of the debt by- the defendant. 
The learned trial Judge has failed to 
notice that the .consideration of the con- 
trart may flow from a third party. The 
profnote Ex. 26 clearly indicates that it 
is a' promissoi^ note and not ah aclmow- 
ledgment. It is also not correct to say 
that the suit is filed to recover the 
amount dfue to the husband nf the plain- 
tiff but the suit is filed to recover the 
amount due on the basis of the specfiic 
contract between the plaintiff and the 
defendant. The provisions of Section 214 
of the Indian Succession .Act. cannot ap- 
ply to such a case. 

5. Next it should also be noted that 
Section 214 of the Succession Act prohi- 
bits the Court .-from passing a decree 
unless a succession certificate is produced 
in the case. In this case, the learned 
Judge has raised ^ issue "as to whether 
the plaintiff can institute a suit without 
obtaining a succession certificate and 
ordered' that the plaintiff should file the 
certificate within two months and failing 
to do so ordered the suit to be dismissed. 
This order is obviously erroneous and 
contrary to the express provisions of 
Section 214 of the Indian Succession Act 
which only requires the production of 
succession certificate, at any time before 
the decree is passed 

6. The result is that in view of the 
fact that the plaintiff has filed the suit 
in her own capacity as the person in 
whose favour a pro-note was executed, 
the order passed by the trial Judge re- 
quiring the plaintiff to produce the suc- 
cession certificate is erroneous. I, there- 
fore, set aside the order requiring the 
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piainHff to obtain succession certificate 
and direct that the learned trial Judge 
should di^se of the suit accordmg to 
law 

7 Rule made absolute with no order 
as -to costs. 

VGW/D V C. Order accordingly. 
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V R. SHAH, J 

Bai Vasantl Wd/o Patel Ishvarlal. 

Chimanlal, Appellant v Suryaprasad 
Ishvarlal Patel, Respondent 
A. F O No 42 of 1963 D/- 16-4-1968, 
against decision of Judge Vn Court City 
Civil Court at Ahmedabad, in Darkhast 
No 883 of 1961 

Limitation Act (1908), Art 182(1) and 
(7) — Civil P. C (1908), Ss 2(2), 2(9). 33 
and O 20, Rr 6, 7 and O 23, R 3 — 
Compromise on 20 3-1958 — Defendant 
agreeing to pay amount within three 
months of compromise Court ordering 
on 28-3-1958 to draw up a decree m 
terns of compromise on pasmient of 
Court-lee by each party — No Court-feo 
paid — By an order of Court decree pre- 
pared and signed on 26-4-1961 heanng 
date 26-3-19S8 — Execution application 
filed on 28 9-1961 held barred by tune ~ 
Decree came into existence on 2&-3-1958 
as it was the date on which jadgment 
was pronounced and the date 20-3-1958 
on decree was the correct date. 

A compromise pursWs was put by the 
parties before the Court on 20-3-1958 By 
that compromise defendant was to pay 
certain amoimt on account of mesne pro- 
fits withm three months from the date 
of compromise and it was also agreed 
that each of the parties shall pay to Gov- 
ernment an amount of Rs. 381-4-0 for 
Court-fees The trial Court on 23-3-1958 
ordered that the decree be drawn up in 
terms of it on payment of Court-fees Iqr 
each party No amount of Court-fees was 
paid by either party and no decree was 
drawn up On an application of the plain- 
tiff to draw up the decree without pay- 
ment of Court-fees, the Court passed an 
order on 8-4-1961 to draw up a decree 
w^ch was prepared and signed on 26-4- 
1961 But the decree bore the date of 20- 
3-1958 On an execution application filed 
on 28-9 1961 

Held that the execution application was 
barred by bimtatioa (Para 21) 

The decree that was drawn up bore 
the date 20-3-1958 and the same was the 
correct date as it was a date on srtuch 
the judgment was pronoimced and there- 
fore. the period of limitation should nm 
on the basis that the decree was dated 
20th March 1958 If clause U) of Artide 


182 of the Xiimtation Act applied, then 
the execution application being more than 
three years from the date of the decree 
was barred by limitation. If however, 
clause vn of Article 182 applied even 
then, the last date on which the payment 
was required to be made bemg 20th June, 
1958, the execution application was more 
than three years after that date and 
therefore also, it was barred by limita- 
tion. Case law discussed. (Para 17] 

It could not be said that until the con- 
dition was fulfilled, no decree came into 
existence Trial Court’s order did not deal 
with the passing of the decree As soon as 
the judgment was delivered, a decree 
was boimd to be passed immediately 
thereafter There Is a distmction between 
the passing of a decree and drawing up 
of a decree The passmg of the decree is 
earlier in time and follows as a matter of 
course as soon as a judgment is pro- 
nounced The decree came into existence 
by provisions of S 33 C. P C. imme- 
diately when the judgment was pro- 
nounced and it was to bear the date on 
which the judgment was pronounced. 
What was postjioned by the trial Courts 
order was drawing up of the decree and 
not the passing of the decree. 

(Paras 13. 18) 

Though the decree was to be drawn up 
only after the Court-fees were paid, thal 
was a condition which the plaintiff couU 
have immediately fulfilled. 11 she had 
done what she was directed to do by the 
Court immediately, the decree could have 
been drawn up at once If she committed 
delay in supplying the court-fees end thus 
allowed lime to pass away, without there 
being drawn up a decree In her favou”. 
It could not be stated that the decree did 
not come mto existence until after she paid 
the Court-fees or the Court passed the 
order removing that condition. Case Law 
discussed. (Para 18) 

Further, the drawmg up of the decree 
had nothmg to do with the provisions of 
Order 23 Rule 3 and therefore there need 
not be any express order of the Court that 
the decree should be drawn up Once 
the Court had expressed its satisfaction 
about the existence of a compromise or 
Liwful agreement adjusting toe siut, an 
order recording that compromise was 
mandatory on the Court, and though 
there were no express words to that 
effect m toe endorsement of toe Court, 
toe fact that it ordered drawing up of a 
decree would necessanly imply that it 
mdde an order recording toe compro- 
mise. because it was that order itself 
which was toe foundation and basis of 
the decree, which was ordered to be 
drawn up Equally toe order to draw up 
the decree necessanly Implied that the 
court bad passed a decree. 
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1959 Vasanti v. Suryaprasad (Shah J.) 

Cases Referred: Ctaonologi^ Paras 
(1962) AIR 1962 Pat 398 (V 49)- 
^^1962 BLJR 434, Rajeshwar Rai v. 

Sli&nksr Rsi i-tx /xt 

(1957) AIR 1957 AR 114 
^R (1956) 1 All 563. Anant Ram 
V. Basdeo Sahai 

lilian V. fv 25)= 

riQ‘?R^ ATR 1938 All 539 (V ^o; 

ILR (1938) All 848. Babu Ram v. ^ 

n9®2°rAS^&4 Cal 351 (V 11)=J2 
^^Ind ^ 646, Kishori Mohan Pal 

2 (V 31-9 

‘^Stod IB 193, Khudadad V. Mono-^^ 

s'™. Shelat. for AppeUanR S. K. 

Zaveri, for Respondent. 

TODGMENT SStofaS dS 

appeal is the A“^^™„piication to execute 
filed an exec^ SlSsed by the 

if 

»Val to tod btousht 

by the judgment-creditor. 


[Prs, 1-6] 
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2. At the 

Idien up lof “espondeS raised 

ed Advocate for tne ^ appeal 

a prdiminary if should have 

from order ‘^^“^^vi^VnueaL The learned 
been filed as Mr. Shelat, 

advocate loa the P Advocates have 

awed being Seated 
no objection to direct lhat 

as First AppeR. 

ASeS'SdT^ioceed to dispose it of on 

"S' fSure, mVS 

=‘?rf de^Sg'o^ JSpiSSe'pV 

share in the parties before the 

dus was put by tn P com- 

Court on 20th Mar^lSSa^^^g ^3 
promise the defends -.gsne profits for 
1100/- on account of 20th M^^ 

the period 1^, from the date 

1958 witliin three nio^ compromise also 
of the compromise^ ^e recover 

entitled the plam^PP^^ gg^t interest 
that amount with six P -withm 

thereon \bis Ippeal I ^ 

three nioa'-^!- . ^rhe ' other terms of the 
concerned '^^th the om^ gi^use 

compromise each of the parUes 

« Xiav® to Go“snSent .on amount of 

as. for oourt-foos. 

Cotrt^ndSSoarlXSuSSr intho 
same day. 


"The plaintiff and the defendant are 
present The compromise is read jwer 
and explained to them and they adimtted 
the same. Hence decree be drairo up 
in terms of it on payment of Court-fees 
of Rs. 381-4-0 by each party.” 

No amount of court-fees was paid by 
either party and no decree was drawn up. 

On 6th January 1960, the app^ant gave 
an application to draw up the decree 
without payment of court-fees as directed 
earlier. On that application, after hear- 
ing the parties the court passed the 
following order on 8th April, 1961. 

"I therefore, order that the office 
should draw up a decree and send its 
copy to the Collector for recovery of the 
deficit court-fees from parties shown m 
the compromise decree.” , , 

Thereupon the office prepared the d^ree 
and if was signed by the learned Civil 
^Sdge ™ 2fa Apm 1961. The decree 
bears the date of 20-3-1958. 

5. The Judgment-creditor appeUarf 
filed an application for execution on 2otn 
September 1961. It is filed after more 
than 3 years from the date of the decree, 
S is from 20-3-1958. The payment was 
ordered to be made wthin toee months 
of that date that is, the last 
whiA the amount of Rs. 1100/- should be 
paid by the respondent to the appell^ 
^as 20* June 1958. Tne f 
niication was more than 3 years irora 
that dSe also. Naturally, therefore, an 
oWectton about the execution apphcation 
S b^ed by Rotation was t^en ^ 
fiiia TpsDondeiit. In. order to rneet tti^ 
Sfectiom the learned advocate for the 
SSlant’advanced frvo f^enfr namely 

S’ d th? d* alt 

ZOa^Mma 1958 and that 
nf three vears, therefore began 

g“rS?™cm al dalcTf 

negatived both *^e “a. ?ame! 

frtha^'thforder^dated 8* April 196^ 

f^ounted to an a-e^ ob1dous%hrt 

^re'’o7der daW"^ 8th AprU 1961 does not 
amend anything. It only tte im- 

cree itsell 


G. In support of his argimmt 

^Pro'SnS^l^^and tot 
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learned advocate for the appellant relied 
upon a decision in the case of Khudadad 
V Moriokhan. AIR 1916 Sind 2. He also 
raised another argument, namely, that 
the decree was passed on condition and 
that so long as the condition wasnotfuUUl- 
ed no decree came Into existence and 
therefore the decree came into existence 
only when the condition was removed by 
the trial Judge on 8th April 1961 He 
relied for this purpose on a dedsion In 
the case of Babu Bam v. Gophl Sahal. 
AIR 1938 All 539 

7. Mr Zaveri. learned advocate for 
the respondent urged that what was 
ordered to be postponed by the trial 
Judge’s order on 20th March, 1958 was 
not the pasdng of the decree, but the 
drawmg up of the decree, that Is the pre- 
paration of the decree In accordance with 
the provisions of Order 20 Rule 6 of the 
Code of Cii^ Procedure. He urged that 
m view of the provirions of Order 23, 
Buie 3 of the Gwl Procedure Code^ the 
decree came Into existence as soon as 
the order was made by the learned trial 
Judge on 20th March 1958 He pomted 
out that Under Order 20 Rule 7 of the 
Dvil Pjocedure Code the decree should 
bear the date on which the judgment was 
pronounced and since the trial Court 
made the order on 20th March 1958 the 
decree rightly bears that date and there- 
fore limitation begins to run from that 
date It was further urged by him that 
the order of the Court on 20th March 
1938 directed the appellant and respon- 
dent to pay an amount of Rs. 381-4-0 
each by way of Court-fees before the 
decree was drawn up He urged that It 
was open to the plamtiR-appeUant to pay 
up this amount Immediately after the 
Older was made by the Court on 20Ui 
March 19 8 and she could have p^d ^e 
amount on behalf of the defend^t also 
and thus facilitated the dravdng up of 
the de<Tee in order to enable her to exe- 
cute Cbe Same. If she had paid the amount 
on behalf of the defendant also 
the said amount could have been 
adjusted In the execution applicatton. 
It was, therefore urg^ that the 
condition that was imposed by the 
order of the learned trial Judge on 
20th March 1958/rwas a condition which 
It was open ^ot the appellant to fulBI 
immediately after the order was made 
It was also urged that merely because the 
appellant neglected to pay up that 
amount and moved the Court afterwards 
to remove that condition, the appellant 
carjiot now be heard to say that the 
d<=cree was not passed on 20lh Mardi 
1938 

8. In the alternative Mr Zaveri argu- 
ed that even if the decree were really 
made on 8th April 1961 still the decree 
bears the date of 20th March 1958 and 
that date is a part of the decree its^ 
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and the executing Court cannot go be- 
hind that fact and ^ to substitute the 
same by pqtting some other date i^ead 
of the date which really appears on It 
on the groxmd that It was a wrong data 
Mr Zaveri abo argued that the decree 
greets the appellant to pay the amount 
^thin three months, which woiUd mean 
that the decree directs the payment to be 
made at least on 20th Jime 1958 if not 
oarUer and under Article I8i clause (vUJ 
of the Limitation Act of 1908. tte appU- 
^tlon for execution of the decree riiould 
^Ve been made within three years from 
20th June 1958 that Is on or before 20tb 
June 1961 Since this execution applica- 
tion b made after 20th June 1961. tha 
same b barred by li^tation. 

9 In order to appreciate the relevant 
contenhons mvolv^ In thb appeal. It b 
necessary to refer to certain provisions ol 
the Civil Proc^ure Code, ^e word 
ludgment’ b defined In Section 2(9) aa 

a statement given by the Judge ol 
the grounds of a decree or order Sec- 
tion 33 ol the Code provides that after the 
case has been he^rd. the Court shall 
pronounce judgment, and on such judg- 
ment a decree shnU follow Order 20, 
Rule 6 provides the manner in which a 
passed by the Court shall be 
«rawn up Order 20 Rule 7 then provides 
P'at ^e decree shall bear date of the 
judgment Order 21. Buie 11 enables the 
judment-creditor to make an oral appli- 
cation at the time of passing of the de- 
cree for Immediate execution thereof by 
the arrest of the judgment-debtor Thb 
rule therefore provides that a decree for 

yment of money ean be mcecuted even 

It b not drawn up according to the 
provisions of Order 20 Rule 6 of the 
Code A decree is defined in Section 2, 
sub-se^on (2) as meaning a lonnal ex- 
pression of an adjudication which, so far 
as regards the Court expressing it con- 
clusively determines the rights of the 
parties with regard to all or any of the 
matters In controversy to the suit 

10 Order 23 Rule 3 of the Civil Pro- 
cedure Code deab with a comprombe ol 
agreement adjusting the suit between the 
parties to a litigation. Under that prori- 
siPU if tbe Court b satisfied that a suit 
has been adjusted by any lawful agree- 
ment or comprombe, the Court shall 
onipT the agreement or comp r o m ise to 
be recorded and shall pass a decree In ac- 
cordance therewith so far as it relates 
to the suit. 

IL A consideration of these provl- 
riops of the Code of Civil Procedure, 
brings out clearly certain conclusions. 
An order of the Court exprealDg lb satis- 
faction about the existence of a lawful 
cunprombe or agreement adjusting the 
smt between the parties to It b the basb 
of an order made by it to record the 
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same - Sucii an order recording the com- 
promise or agreement is appealable under 
the provisions of Order 43 of the Code, 
of Civil Procedure. The Court’s-statement 
expressing its satisfaction that there is 
an agreement or compromise adjusting the 
therefore, amounts to a judgment, 
because it provides • the ground to the; 
Judge for making an order to record the 
compromise. Upon such judgment, as 
directed by the provisions of Order 23, 
Buie 3, a decree has to be passed by the 
Court. Sfection 33 would then come into 
play and the decree that is ultimately 
p^ed under the provisions of Order 23, 
Bide 3 should bear the same date as the 
Judgment upon which it is based, that is 
the saipe date as the date imder the en-' 
dorsement of the Judge about his satis- 
fection that the compromise or lawful 
agreement adjusting the suit is proved 
before him it is also clear from the pro- 
viMons of Section 33 that as soon as the 
JudgmKit is pronounced, a decree is 
bound to follow it. The decree being a 
formal expression of th4 adjudication by 
the Court, must follow immediately after 
the judgment of the Court is pronoimced., 
"When, therefore, the Judge after pro- 
nouncing his judgment proceeds to pass' 
an order in which he incorporates the 
result of his decision and gives a final ad- 
judication about the .rights .of the parties 
in controversy before him, he passes a 
decree. The final order in the judgmeiit, 
therefore, amounts to the pasang of a 
decree by the Judge. Ihe drawing up of 
the decree under Order 20, Rule 6 is ^a 
separate and independent .act which is 
subsequent to the passing of the decree. 
It follows from this that a decree is p^- 
ed by the Court even if, for the time 
being, there is no decree drawn Up in the 
form provided under Order 20, Rule 6 
of the Code. The passing of the decree,' 
fc, therefore, independent and earlier to 
the drawing up of a decree. The decree 
is bound to bear the date oh which the 
Judgment was pronounced. It does not 
matter that the decree was drawn up a 
long time after the judgment was pi^ 
noimced. This position is dear from the 
various provisions of the Civil Procedure 
Code referred to above. 

12. In the case of Rajashwar Rai v. 
Shankar Rai, AIR 1962 Pat 398. the Court 
considered the various provisions re ferr ed 
by me above and has held as follows; 

"Reading Ss. 2(2), 2(9), 33 and O. 20, Rr. 
il, 6 and 7 together it must be held that the 
'decree* as defined in Section 2(2) com^ 
into existence as soon as the judgment is 
pronounced. It does not necessarily mem 
the formal decree which is prepared in 
accordance with Section 33 and Order 20 
Rule 6. The definition of the word 'decree- 
holder* in Sec. 2 (3) makes it further 
clear that the decree-holder means a per- 
son in whose favour a decree has been 


passed as soon as the judgment has been 
pronounced, and not necessarily a person 
in. whose favour a decree has been foim- 
^y preb'ared, as required' by Section 33.” 

13. !;ae inam question, therefore, which 
falls to be considered in this appeal is as 
to when w^ the judgment upon which 
this decree is based was pronouncei If 
the judgment was pronounced on 20th 
March, 1958, then the decree rightly bears 
the date of 20th March 1958. If, as urg- 
ed by Mr. Shelat, the final judgment was 
pronounced on 8th April, 1961. then the 
decree should bear the date '8th April 
1961* and not '20th March 1958*. In order 
to understand thfg position, it is neces- 
sary to analyse the' provisions of Order 
23, Rule 3 of the Code of Civil Procedure 
and then to interpret the order passed by 
the Court oh 20th March 1958 in the' 
light of this analysis. The provisions of 
Order 23, Rule 3 require the Court to 
take three steps each one after the o&er. 
The first step that Is taken by the Court 
is to give a finding about its satisfaction 
that a suit has been compromised or 
adjusted by an agreement between the 
parties: if such satisfaction is arrived at, 
then the next step to be taken by the 
Court- is to make an order recording the 
compromise or agreement; and it is only 
after such an order is made, that the 
Court shall .proceed to the third step of 
passing a decree in accordance with the 
terms of the compromise. The drawing 
up of tee decree has .nothing to do with 
the provisions of Order 23, Rule 3 
and fterefore, there need not be any 
express order of the Judge that the decree 
should be drawn up. If a decree is pass- 
ed unconditionally, it is the duty of the 
office to draw up the decree and place it 
before the Judge for his signature. That 
is what is required by the provisions of 
Order 20, Rule 6 of &e Code. In the in- 
stant case, the trial Judge has recorded 
his satisfaction about the existence of a 
compromise or lawful agreement where- 
by the suit has been adjusted. The second 
requisite requirement is wanting because 
there is no express order made by the 
learned trial Judge that the compromise 
Is recorded. The third requirement is also 
absent In so far as specific words are con- 
cerned because there, is no direction or 
order passing a decree In accordance with 
the terms of the compromise. There is, 
however, an order that the decree shall 
be drawn up in accordance with the terms 
of the compromise on payment of an 
amount of Rs. 381-4-0 by each party 
Though, therefore, there is absence of 
any express statement recording the 
compromise or passing a decree, still 
the above direction to the office neces- 
sarily implies the recording of compro- 
mise and passing of a decree. Once the 
Court has expressed its satisfaction about 
the existence of a compromise or lawful 
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agreement adjusting the suit, an order 
recording that compromise is manda- 
tory on the Court, and though there are 
no express words to that effect in the 
endorsement of the learned Judge the 
fact that he ordered drawmg up of a 
d-=cree would necessarily imply that he 
made an order recordmg the compro- 
mise. because it is that order itself which 
IS the foundation and basis of the decree^ 
wluch is ordered to be drawn up Equal- 
ly the order to draw up the decree neces- 
sarily implies that the Judge has passed 
a decree Therefore, even though the 
second and third steps are not to be 
found in express language fn the iucfe- 
ment of the learned trial Judge, still, m 
the circumstances of the ease there la no 
doubt that they are implied in the order 
itselt I would, therefore proceed on the 
basis that there is an order recordmg the 
compromise. The expression of sati^c- 
tion by the learned tnal Judge along 
with the o'der to record the compromise 
will be the judgment on the basis of 
which the decree is passed. This order is 
dated 20th March 19o8 and therefore the 
decree that is passed will also bear that 
date It should be noted that what Is 
postponed is not the 'passing* of the de- 
cree but the 'drawing up' of the decree 
As 1 stated above the passing of the de- 
cree and the drawing up of the decree 
arc two separate and independent acts. 
The passing of the decree is earlier in 
Use and follows as a matter of course 
as soon as a judgment Is pronounc^ It 
IS by the force of the statute itself, name- 
ly the provisions of Section 33 of the 
Cod“ that a decree conies Into existence 
inunediatelv when a judgment is pro- 
nounced. Therefore smce the learnt 
trial Judge has postponed the drawing 
up of the decree it fi^ows t^t be has 
not postponed the passing of the decree 
The decree therefore, in terms of the 
compromise has been passed as soon as 
the judgment was pronounced on 20tb 
hlarch 1958 and since the decree has 
Jwea pssssd 

date The drawmg up of the decree 
would not invest the decree-holder with 
any new right which he did not possess 
at the time of passing of the decree. 
Even if there was no decree drawn up 
by the office it was open to her (plain- 
tiff appellant) to ask for execution of the 
decree. It was also open to her to imme- 
diately comply with the requirement im- 
posed by the Court, namely, the pay- 
ment of Rs 3S1-4-0 as Court fees on her 
behalf as ell as an equal amount on 
behalf of the defendant in order that the 
decree should be drawn up If she paid 
the amount on behalf of the defendant 
it would be open to her to ask for the 
recovery of that amount In execution. 
Therefore, if the drawmg up of the de- 
cree IS postponed until ^e plaintifi does 


a certain act and It Is competent to 
the p laintiff to do that actimmediatdy. 
the law will fill presume that the plaln- 
tiflf has done that act immediately and 
therefore, even if the pl aintiff delays the 
doing of that act still the decree, when 
drawn up, will bear the date on which 
the Judgment was pronounced on the 
basis that the plamtifl has removed the 
impediment immediately after the pro- 
nouncement of the judgment. 

14. The order dated 8th April 1961 
ha5» no more effect than removmg the 
Impe dim ent which postponed the draw- 
ing up of the decree This impediment 
cojld have been removed by the plain- 
tiff paying the amount of Court fees. In 
thtq case, however, on her appbeation, 
the Court itself removed the impediment 
which it has put on the drawing up of 
the decree The order dated 8th April 
1361, therefore, does not mtroduce any 
new feetor in the consideration of this 
case, ^^ether the impediment was re- 
moved by the Court of its own motion 
or on the application of the plaintiff or 
whether the impediment was removed by 
the plaintiff by paying the amount her- 
s^ the legal effect will be the same, 
namely, Uiat the way is open to draw up 
the decree But since the decree nss 
been pas^ on the date on which the 
judgment has been pronounced the decree 
whenever drawn up will bear the date 
of the judgment. There Is no amendment 
of the decree by the order dated SthApnl 
1961 The amendment of the de- 
cree wUl arise provided the terms 
or contents of the decree are in 
any way changed The decree that 
came into existence on 20th M a r c h 
1958 was m terms of the compro- 
mise purshis and by the order dated 8th 
April 1961, there la no change or altera- 
tion in any of the terms of the compro- 
mise purshis Therefore, there Is no 
amendment of any part of the decree In 
my opinion, on a conaderation of the 
refevanf provisrons of the f^roce- 
dure Code, It appears that the decree 
that IS drawn up rightly bears the date 
20tb hlarch 1958. 

15 Mr Shelat rehed on a decision In 
the case of AIR 1916 Smd 2. There what 
happened was that the learned Judge 
decreed the suit subject to certain condi- 
tions about payment of the balance of 
purchase money and damages of Rs 150/- 
to the defendant. The Judge however 
ordered that the decree should not be 
drawn up until the plaintiff paid penalty 
In respect of deficit stamp on a sale-deed. 
The period for paying the PTialty was 
expended by various oroers from tone to 
tone and ultimately the penalty was paid 
by the plamtiff on 21st November 
1913 The defendant filed an appeal which 
was tone barred from the date of 
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the judgment, but it was within time 
from the date on which the decree was 
prepared. On an interpretation of the 
order passed by the Court as regards the 
drawing up of the decree, the Sind Court 
came to the conclusion that what was 
pronounced by the Court at the earlier 
time was a provisional judgment to the 
effect that the Court was prepared to de- 
cide the suit in accordance with that 
judgment, but the Coiut would not do 
so imtil the plaintiff paid the penalty 
under the Stamp Act. It is obvious that 
if the penalty imder the Stamp Act were 
not paid, the document would remain in- 
admissible in the evidence and the judg- 
ment which was pronmmced on that day 
would not be a correct judgment. The 
Court, therefore, considered that it was 
a provisional judgment which the Court 
was prepared to pronoimce provided the 
plaintiff paid the penalty. When the 
plaintiff paid the pen^ty, the Court made 
a final judgment ordering the prepara- 
tion of the decree. That is not the position 
here. There is no question of a pro- 
visional judgment, because nothing has 
remained to be decided after the Court 
made the order on the compromise pur- 
sWs. All that the Court did was to post- 
pone the drawing up of the decree itself. 
In my opinion, this decision does not ap- 
ply to the farts of the present case. I 
^ay note tl^at this decision was refer- 
red to in a decision in the case of Md. 
Sadique Man v. Mahabir Sao, AIR 1942 
Pat 410 and there also that Court has 
distinguished this case on the ground 
•&at the effect of that order was to pro- 
nounce a provisional judgment which 
did not become operative until the de- 
cree was prepared. The Patna High Court 
has also held that in the Sind case there 
was no complete adjudication until the 
condition was satisfied. 

16. Mr. Zaveri mainly relied upon two 
decisions. The first is in the case of AIR 
1942 Pat 410 (supra). In that case a pre- 
liminary decree for mesne profits had 
been passed and a Commissioner was ap- 
pointed fay the Court to ascertain the 
amount of mesne profits. The Commis- 
sioner submitted his report which was 
accepted by the Court on 6th of January 
1936 and the Court passed the following 
order on that day: 

"Let final decree be prepared in terms 
of the Commissioner’s Report. No decree 
shall be prepared unless deficit comrt fees 
are paid.” 

On a consideration of the provisions of 
the Civil Procedure Code as well as cer- 
tain other cases, the Patna High Court 
came to the conclusion Jliat the Judgment 
was pronounced on 6th January 1936 and 
that the condition for the preparing of 
the decree did not alter the date of the 
decree. It also held that the moment the 
plaintiff paid the deficit court fee in ac- 


cordance with the order, the decree 
would have been automatic^y drawn up. 
It was held that though the Court fee 
were paid on 1st December 1938, the de- 
cree that was idtimately drawn up right- 
ly bore the date 6th January 1936. 

17. _ The second decision on which Mr. 
Zaveri relied is to be found in the case 
of Kishori Mohan Pal v. Provash Chan- 
dra, AIR 1924 Cal 351. In that case there 
was a final partition decree and under 
the Stamp Act of 1899 a decree for parti- 
tion is chargeable with duty to the 
anaount prescribed by Art. 45 of Sche- 
dule _ I of the Act and the expense of 
providing the proper stamp is to be borne 
by the parties to the decree in such pro- 
portions as the Cotirt directs. The result 
is that a decree for partition is not for- 
mally drawn up until paper bearing the 
proper stamp is supplied to the Court. 
The decree is then engrossed on the 
stamp paper and signed fay the Judge. In 
the above case the decree vras signed by 
the Judge on 2nd January 1920, as the 
stamp paper was furnished only .a short 
time before that day. The question arose 
whether the limitation should r un from 
the date on which the decree was pass- 
ed. namely, from 25th March 1914 or it 
should run from the date on which the 
decree was drawn up, that is from 2nd 
January, 1920. The Court, while consider- 
ing this question, held as follows: 

"The delay in signing the decree was 
due not to any fault of the Court or to 
any cause beyond the control of the 
parties, but solely to the delay of the 
parties in supplying the requisite stamp 
paper. Any party desiring to have the 
decree executed might have furnished 
the stamp paper at any time leaving the 
expense of providing it to be adjusted 
by the Court in connection with the 
costs of the execution.” 

In this case also it was held that the 
mere fart that the decree is not drawn 
up because the plaintiff or some other 
party to the suit has failed to provide the 
stamp paper, it would not alter the date 
of the decree which is the date on which 
the judgment is pronounced. In my opi- 
nion, having regard to the farts of this 
case, it is clear that the decree that is 
drawn up bears the date 20-3-1958 and 
the same is the correct date as it is a 
date on which the judgment was pro- 
nounced and therefore, the period of 
limitation should run on the basis that 
the decree is dated 20th March 1958. If 
clause I of Article 182 of the Indian Limi- 
tation Act applies, then the execution ap- 
plication being more than three years 
from the date of the decree is barred by 
limitation. If however clause VII of 
Article 182 applies, even then, the last 
date on which the payment was xequir- 
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led to be made being 20th June 1958 the 
lesecution application Is more than three 
Wears after that date and therefore also. 

It is barred by limitation. 

18, Mr Shelat, on behalf of the appel- 
lant urged that this was a decree wMdi 
Kvas passed on condition and therefor^ 
IrVntil the condition was fulfilled, no de- 
Icree came into emstence. A mere per- 
usal of the Older made by the learned 
Civil Judge on the compromise purshis 
clearly indicate that Mr Shclat’s argu- 
ment Is not correct. What the learned 
Civil Judge has Erected Is that the de- 
cree shoidd be drawn up after the re- 
quisite court fees are paid. The learned 
Judge’s order does not deal with the 
passing of the decree. As I stated above, 
an soon as the Judgment Is deUvered, a 
decree Is bound to be passed immedlat^y 
thereafter Therefore, there is a dlstlne- 
tion between the paslng of a decree and 
drawing up of a decree and what Is post- 
poned by the learned Judge’s order In 
the instant case is drawl^ up of the 
decree and not the pas.'nng of the decree. 
Again, It is no doubt true that the learn- 
ed Judge has ordered that the decree Is 
to be drawn up only after the court 
fees are paid. But this was a condition 
vhich the plaintift could have immediate- 
ly fulfilled. If she had done what she 
was directed to do by the Court Imme- 
diately, the decree could have been 
drawn up at once. If she commits delay 
m supplying the court fees and thus 
allows time to pass away, without there 
being drawn up a decree In her favour. 
It cannot be stated that the decree did not 
come into existence until after she paid 
the Court fees or the Court passed the 
order removing that condition. Mr She- 
lat relied upon a deacon in the case of 
AIR 1938 All 539 In that case the Court 
passed a decree for money on condition 
that the decree-holder depodted the 
necessa r y court fees la Court. That was 
« case, therefore, where the passing of 
the decree was made conditional on the 
fulfilment of the direction of the Court 
to deposit the Court fees. If the passing 
of the decree Is made conditional on a 
certain act being done by the plaintiff 
then it can be urged that no decree has 
come Into existence un^ the condtUoa 
Is fulfilled. This is not a case however, 
where the drawing up of the decree was 
postponed. This ca». therefore can be 
distinguished on its facta and It does not 
apply to the order passed by the learned 
Judge. 

19 Mr Shelat then relied upon a 
deosioii in the case of Mahomed Hasnain 
V Yusuf Husain. AIR 1956 Jiii 121 On 
the basis of this authority Mr Shelat 
urged before me that the Court had no 
authority to make any dtder for paying 
of Court fees. He r^err^ to Ord^ 23, 
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Buie 3 of the Code of Qvfl pToceduPB 
and stated that as soon as the Court Is 
satisfied about the existence of the com- 
promise or agreement adjusting the suit 
it is the duty of the Court to pass a de* 
cree; He stated that in the instant case, 
tne learned Civil Judge of hls own 
motion postponed the drawing up of the 
decree by imposing a condition for pay- 
ment of Court fees. He stated that the 
Court itself has failed In performing Its 
own duty and for the failure of the court, 
the appellant could not be penalised. As 
I stated above, since the ps^cg of the 
decree has not been postp^ed the ques- 
tion whether the appellant has been 
penalised by the Court’s order or not Is 
not a question which Is relevant for con- 
sideration at this stage. As I stated above^ 
the compromise purshis itself makes pro< 
vision for payment of that amount of 
court fees by the appellant-plaintiff to tlw 
Government The Court thought that the 
payment of court fees to the Govern- 
ment should be made by paying the same 
Into the Court The Court, therefore, seems 
to have passed that order on Its own Inter- 
pretation of what the consent terms pro- 
vided. It cannot, therefore, be said that 
the plaintiff has been penidised by 
Court’s order It was open to the plain- 
tiff. even In the absence of a lonnai 
drawn up decree to make an applieatio: 
for execution of the decree and If necee 
eary to inast that the Court should dn^ 
up the decree srtthout any payment o 
court fees by her In Court In my opln 
Ion, this argument of Mr Shelat. does noi 
appear to be correct. No other point wa. 
pressed on behalf of the appellant bj 
Mr Shelat. 

20 Mr Zavert on behalf of the res- 
pondent also raised an alternative argu 
ment that even if the date of the Judg 
ment be taken as 8-4-1861 still the exe- 
cution application is ban^ by limitation 
He argued that the payment la to b( 
made within three months from the dati 
of the compromise purshis and tberefon 
the payment should be made on 20t] 
June 1958 at the latest. He relied upoi 
the provisions of clause VII at Articl 
182 of the Limitation Act end stated tha 
the application for execution should bavi 
been made on or before 20th June. 1981 
He also argued that the decree in fae 
bears date ’20-3-58.’ He argued that th 
date is an integral part of the decree it 
self and the executing Court has no Juris 
diction to go behind the decree and fine 
out whether the date *20-3-1958 is th 
correct date or whether that date shoulo 
be substituted. For purpose he rebed 
upon a decision in the case of Anant 
Ram V Basdeo Sahal, AIR 1957 All 114. 
However, in view of the fact that I have 
accepted, the first grou^ advanced ^ 
Mr Zaveri. I do not think that It will 
be necessary for me to go into any detail- 
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examination of. the questions raised 
in these two alternative arguments. 

21. The result, therefore, is that the 
traal Court’s order holding the execution 
application to be barred by limitation is 
correct. This appeal, therefore, fails and 
is dismissed with, costs, 
r LGC/D.V.C. ’ -.Appeal dismissed. 
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Bai Galal ' Ramshi, Applicant v. Vraj- 
lal Ichhashanker and others. Opponents. 

Civil Eevn. Appln. No. 371 of. 1968, D/- 
5-<t-1968, from decision of Civil Judge^ 
Jr. Division at Talaja, D/- 17-2-1967. 

Civa P. C. (1908), S. 115(c) and O. 6, 
R. 17 — Application for amendment of 
written statement — Rejection of . appli- 
cation for delay in filing — Court- acts 
illegally and- with material irregularity 
—7 Case comes within S. 115(c). 


A plain reading of O. 6 , R. 17 indicates 
that amendment can be allowed at any 
stage of the proceedings. No ' doubt, the 
Coiirt is empowered in an appropriate 
case to put the petitioner who wants to 
amend the application to terms. This rule 
further lays down that all such amend- 
ments shall be made as may be necessary 
lor the purpose of determining the real 
questions in controversy between the 
parties. The Court however is not justi- 
fied in rejecting the amendment applica- 
tion on the' groimd that the application 
had been given after a long time AIR 
1968 Guj 236 & AIR 1964 SC 1341, FolL 

(Para 10) 

Where the court rejects the amendment 
application on the ground of delay it 
acts in Breach bf ' the provisions of law 
embodied in O. 6 , R. 17 and hence it acts 
illegally or with material _ irre^larity^ In 
the exercise of its jurisdiction which 
comes within the scope of S. 115(c). . 

(Para 13) 


The court acts illegally and with mate- 
rial irregrdarity in relation to the pr^ 
cediire also by refusing to allow amend- 
iherit whi.ch may' idtimately affect the 
decision of the suit. . (Pata 16) 
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K. M. Parlkh, for Applicant; p. U. 
Shah, for Opponents. . 

. ORDER : — This is a revision petition 
filed by the original defendant against 
the plaintiffs-opponents under Section 
115 of the Cirtl. Procedure Code. The 
opponents filed a Civil Suit No. 31 of 
1967 in the Court of the CSvil Judge, 
(J.« D.) Talaja for recovery of possession 
of suit land from the petitioner. Accordr 
ing to them, they are the owners of the 
suit. land and are in possession of It The 
petitioner obstructs their possession and 
has made an application in the Mamlat- 
dar’s Court to have it mutated to her 
name, claiming the land to be hers. 

- - 2 . •liie petitioner filed a written 
statement on 24th July, 1967 and denied 
the claim of the opponents and challeng- 
ed the. maintainability of the suit 


3. On 9th February, 1968. by an ap- 
plication Ex. 21, she sought permission 
for an amendment of a written state- 
ment By that application she -wanted to 
take up three further contentions in re- 
gard to maintainability of the suit One 
of them was that there was a previous 
suit between the parties and due to the 
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d*cision given in that suit, the suit was 
barr^ by res judicata. Another conten?- 
bon was that the suit being a suit for 
taking ; possession of tte Sint land on the 
ground of ownership, the market value 
of the land being over 10 000/- rupees at 
the date of the suit, the Court baa no 
jurisdiction to hear the suit The alter- 
native contention that was to be taken 
up was that the suit was barred by limi- 
tation. Another alternative contention was 
about adverse possessioa 

4 The learned Civil Judge Junior 
Division, Tala] a, Mr R. B. Nanavati. 
rejected this application on the groimd 
that the smt was filed on 24th July 1967 
and there was absolutely nothing to pre- 
vent the defendant from taking up all 
the contentions that she now proposes to 
take Merely, because the proposed con- 
tentions are important, they cannot now 
be permitted to be taken up All the pro- 
posed contentions are new He there- 
fore does not see any reason to allow 
that application at that stage On these 
grounds, the apphcation has been reject- 
ed by the learned Civil Judge This Is one 
ol the impugned orders which is assail- 
ed m this revision application by the 
petitioner Another application. Ex. 22 
was given stating that the value ol the 
subject-matter bemg over Rs 10 000/-, the 
Court has no jurisdiction to hear the 
suit She therefore prayed that before 
hearing of the suit commenced, Mamlat- 
dxr or any other officer be appointed as 
a Commissioner for making the valua- 
tion of the land whl^ according to the 
petitioner can be valued at Rs. 35000/- 
That applicabon was also rejected stat- 
ing that the applicant may lead evidence 
her'ell to substantiate her contention, if 
permissible The petitioner has come In 
revision against that order also 

5 The learned Advocate Mr Parikh. 
apDeanng on behalf of the petitioner 
firstly contended that the learned Civil 
Judge had committed an illegality by 
Ignormg the provisions ol law and there- 
by had failed to exercise the junsdictioD 
vested m him. He urged that before the 
recording of evidence commenced, the 
petitioner had sought permission to allow 
her to amend the written statement. The 
contentions which the petitioner interr- 
ed to take up by that amendment were 
very material contentions and most of 
them were contentions of law, wfaii^ 
would go to the root of the case, if the 
petitioner succeeded m showing Aesoumf- 
n“oS of those contentions. He conceded to 
the position that those contentions were 
new contentions. The amendment appli 
cation, which sought for a permission to 
ta^e up those contentions, cannot be re- 
jected on the aforesaid groundk These 
were the additional groua^ wtoch the 
petitioner wanted to urge^ supp^ of 
her say that the suit was nn maintTn- 


al>ie as well as entertainable and should 
be dismissed. She was not malong out 
ary new case These were the only new 
Ri'Ounds to support her case that the suit 
was not marntTnable and the suit should 
be dismiss ed on that ground. 

6 He also mvited my attention to the 
provisions of Order 6 Rule 17 of the 
Cixnl Procedure Code He also urged that 
the present case would also be covered 
by clause (a) or (b) of Section 115 of the 
Civil ProcMure Code as the petitioner 
wants to take up a contention regarding 
jurisdiction. The petitioner also wants to 
take up a contention regarding res judi- 
cata She wants to take up a contention 
t^arding limitation. AJl these questions 
are questions which, if deaded m favour 
*f the petitioner would go to the root 
of the case and the smt would be liable 
to be dismissed on those grounds. It was, 
therefore urged that the present case 
was also covered by clause fa) or fb) of 
Section 115 of the Cii^ Procedure Code. 
In my opinion, this argument of M* 
Pankh is not well founded The Coiari 
has not deaded the correctness or othc^i 
wise of these contentions What t»*» 
Cour* has deaded is whether this ameaM 
toent application should be allowedJr c 
not The question therefore, that 
*nses for conaderation will be wbto4« 
the case is covered by clause (c) of fio«« 
ti6n 115 of the G P Code or not fees 
„7. The learned Counsel Mr D™' I 
Shah, appearing on behalf of the Ou^ 
n*nts firstly, contended that the presen 
case could not be said to be a case decii? 
ed vrthjn the meaning of Section 115 ol 
the Civil Procedure Code He, therefore 
urged that no nghts of the parties have 
been deaded finally Part of the con- 
tibversy between the parties has not been 
deaded. That being the poabon. the 
present case could not be said to be a 
case deaded within the meaning of Sec 
tlijn 115 of the Civil Procedure Code He 
“vited my attention to a decision of a 
Division Bench of this Court in support 
of his argument. 

^8 In the case of Prabhudas v 
Bhogilal, 1967 8 Gu] LR 649“(AIR 
1968 Guj 236) a Division Ben^ of this 
Pjurt has made the followmg observa- 
tl<3ns — 


"A case decided withm the meaning of 
®%cbon 115 Code of Civil Procedure is 
n^t confined to an enbre smt or pro- 
ceeding but mcludes an issue or a part 
^ a smt or proceeding and if an order 
deades an issue or a part of a suit or 
proceeding, it would be a case deaded 
Within the meaning of Sec. 115 If oo 
Older deades some right or obligabon 
Which IS m controversy between the 
Forties in the suit or proceeding a part 
Or the smt or proceeding whether It 
forms the subject-matter of a separate 
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ed and determined by a court of compe- 
tent jurisdiction and meanwhile the land 
should remain attached and continue in 
the custody of Sardar Ghualm Nabi, Num- 
berdar. Pursuant to this order of the 
learned Magistrate the respondents 1 to 4 
filed a civil suit on 6th April 1965 in the 
court of the Sub Judge Rajouri, being 
civil suit No. 14 of 1965, for declaration 
to the effect that the land comprising 
Khasra Nos. 17 (measuring 23 kanals 3 
marlas with Kotha thereon), and 21 (mea- 
suring 3 kanals 19 marlas) was in their 
possession as owners, and land compris- 
ing Khasra No. 638/514/517/241 (measur- 
ing 36 kanals and 3 marlas) was in their 
possession as tenants imder the State till 
16th April, 1960. In para 4 of the plaint 
it was alleged that the cause of action 
arose from 6th November 1962 the date 
of the Sub Divisional Magistrate’s order. 
This suit was dismissed for default of 
plaintiffs’ appearance on 26-8-65 the date 
fixed for plaintiffs’ evidence. Thereafter 
on 26-4-1966 the plaintiffs-respondents 1 
to 4 filed suit No. 8 of 1966 in the same 
court and for the same relief as was 
sought by them in the previous suit No. 
14 of 1965. As in the previous suit so in 
para 4 of the plaint of this suit also it 
was alleged as follows: 

(Original in Urdu omitted — ^Ed.) 

i 3. Waris Ali, the petitioner herein, 

' resisted the suit inter alia on the grounds 
that the previous suit ha\dng been dismis- 
sed for default of plaintiffs’ appear- 
ance, the present suit was barred under 
Order 9, Rule 9 of the Civil Procedure 
Code read with Section 12 thereof and 
was also liable to dismissal as it had not 
been filed within the period of limitation 
prescribed by the Limitation Act. 

4. On the pleadings of the parties the 

following preliminary issues were struck 
in the case: , 

(1) Was a Civil suit, Ahad Mir and 
others versus Waris Ali, prior to this suit 
dismissed for default of plaintiffs on 26th 
August 1965 by this court, if so what is 
the effect of this suit? O. P. D. 

(2) Is the suit time barred? O. P. D. 

5. After hearing the arguinents ad- 
vanced by the learned counsel for the 
parties, the trial court vide its order 
dated 31-12-1966 came to the conclusion 
that the suit w'as neither hit by Order 9, 
Rule 9 Civil Procedure Code nor was it 
time barred. It is this^ order that has 

' ‘ been challenged by Waris Ali in the pre- 
sent revision petition. 

6. On behalf of the petitioner JNIr. 
Salaria has reiterated before me that the 
subsequent suit having been brought on 
the same cause of action as the prewous 
one which was dismissed for default oi 
plaintiffs’ appearance was barred under 

19B9 T. &- K./4 V r: — 
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Order 9 Rule 9 of the Code of Civil Pro- 
cedure and having been brought more 
than 3 years after the 6th of November 
1962 — ^the date of the final order of the 
Sub Divisional Magistrate, ou^t to have 
been dismissed as time barred. Both 
these contentions of the learned counsel 
are in my opinion untenable. 

7. With regard to the first contention 
of the learned counsel it may be pointed 
out that though the phraseology used in 
para 4 of both the plaints is identical 
the cause of action in the previous and 
the subsequent suit is not in substance 
the same. According to the directions of 
the Sub Divisional Magistrate the land 
was to continue to remain imder attach- 
ment till the determination of the rights 
of the plaintiffs by a court of competent 
jurisdiction. In the circumstances the 
continuance of attachment is to be treat- 
ed as a continuance of the original wrong 
and so long as the attachment continues, 
cause of action also continues. As in case 
of a claim for partition (See AIR 1952 All 
427 and AIR 1956 Pat 143) or for fixation 
(See AIR 1959 Punj 252) and recovery of 
rents and profits again^ a trespasser so 
in a case of the present nature, the cause 
of action must be deemed to be recurr- 
ing. 

8, 'The other contention of the learned 
counsel is also devoid of force. The pro- 
perty in dispute having been attached by 
the Sub Divisional Magistrate, under Sec- 
tion 146 (1) of the Criminal Procedure 
Code (as then in force)* and passed into 
Custodia Legis, the legal position is that 
the possession of Supardar is to enure for 
the benefit of person having title to the 
property on the material date. Article 47 
of the Limitation Act to which reference 
has been made by the learned counsel for 
the petitioner is confined to cases in which 
an order for possession has been made in 
favour of one of the parties. No order 
having been made in respect of the pro- 
perty in favour of any one of the par- 
ties, that article has no application and as 
held in AIR 1929 Mad 38(2) the conse- 
quences of the operation of Section 28 of 
the Limitation Act cannot ensue. This 
view also receives support from the rul- 
ings reported in (1876) ILR 1 Mad 309; 
(1903) ILR 26 Mad 410; (1907) ILR 30 Mad 
12 and AIR 1964 Andh Pra 109. Arti- 
cle 142 of the Limitation Act has also no 
application as the order of attachment 
under Section 146(1) does not cause dis- 

*The Code of Criminal Procedure (Amend- 
ment) Act, 1956 (XLn of 1956) and the 
Code of Criminal Procedure (Amend- 
ment) Act, 1957 (XXVU of 1957) came 
into force on the 1st of August, 1964 — 
See SRO 177 dated 24th June, 1964 
published in the Jammu and Elashmir 
Government Gazette dated 16th July, 
1964. 
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Dossession or discontinuance of the pos- 
session of the nghtful owner See AIR 
19!6 Cal 751 To a case of this nature 
Section 23 of the Limitation Act can be 
aptly said to apply and continiiance of 
attachment would be treated as a con- 
tinuing wrong As such the suit cannot 
be held to be time barred even though 
brought after the expiry of three years 
from the dale of fhe final order of ^e 
Criminal Court eicercising power under 
Section 146 (I) of the Cnininal Proce- 

dure Code as then in force. 1 am sup- 
ported in this view by a catena of autho- 
rities more especially those reported In 
AIR 1916 Cal 751 AIR 1922 Cal 419 AIR 
1933 Pat 224 and AIR 1938 Pat 212. 

9 For the foregoing reasons I find no 
ment in this revision application which is 
dismissed with costs 

AKJ/D V C. Revision dismissed. 


AIR 1969 JAM\fU AND RASn^OR 50 
(V 56 C 12) 

M JALAL-UD DIN. J 
S Dislian Singh, Applicant v Kltirtl Sbfvf^ 
hon-AppIicanL 

Civil nevn No 50 of 1068 D/ 2-8 1968 
Ovi] P C <I90S) Section 115 and O 14* 
R 5 — Expression '’Case decided' — ^feao- 
ing — Expression does not mean conctiisioo 
of entire proc eed ing — It coven part of the 
proceedings in winch some claim or ngbt b 
decided — Order under 0 1^ R 5 — 
Reiinon nuintainabte. AfR 1978 Mad 490 
and AIR 1967 Pim| 389 (mi and AIR 1933 
Ddaspur 33 and AIR 1964 SC 497, Rd on. 

(Paras 4 and 5) 
Cases Referredt Chronological Paras 
(1968) AIR 1968 Mys 1 (V 55) = 

(1967) I Mys LJ 148 (FD) Mysore 
State Roatl Transport Corporation v 
M>sore Revenue Appellate Tribunal 8 
(1967) Ain 1967 Piin} 389 (V 54) = 

ILR (I960) 1 Piini 694 (FB) Knshaa 


kumar Grover v Smt- Panneshri 
Devi 4 

(1964) Ain 1964 SC 497 (V 51) = 

(!96t) 4 SCR 409 S S Khanna y. 

F 1 Dillon 4 

(1958) Ain 1958 Mad 496 (V 45) = 

19^1 Mad LJ 212. Muhamad 
Abdul naliiman v Peer Muhammad 4 
(1953) Ain 1953 Bilas^ 33 (V 40). 

Khozana v Sur^an 4 


S Avtar Sm^ for Applicant, Sh. Janak 
Lai Seligal. for Noo-Appucant. 

ORDER This revision petibon is directed 
ai^inst the order dated 15-12-1987 passed 
by the Sub Judge. Jammu in a suit for posses- 
sion brought 1^ Murti Sbivji plaintiff respon- 
dent against S Bishan Smgn and another 
The tnai court raised issues in the case 8»1 

IL/IL/D873/68 
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thereafter an applicabon was moved on 16-11- 
1967 by the defendant applicant in the court 
below seekmg amendment of the issues as 
indicated in tne application Obiections were 
invited by the tiial court fmm the pbinbR 
aiul after hearing arguments it deaaed the 
applicabon against Ue defendant-applicant 
holding that there was no necessity to amend 
or adu any more issue in the case Agamst 
this order the defendant has come up in revi- 
non before this Court. 

2. A preliminary objection has been rais- 
ed on beJialf of the plaintiff respondent that 
the revision is not competent inasmuch as 
the order passed by the trial court does not 
purport to be a case decided within the 
meaning of secbon 115 of the Code of Ovil 
Procedure 

3 Elaborate arguments were advanced 
on both sides resp^ing the prehminary ob- 
Jecbon and a number of authonties were 
Cited for and a^inst the proposihon I will 
fust of all deal svilh the preliminaiy objo 
tion raised before me. 

4. It is true that the exp r ession 'case de- 
rdded" is not defined in the Code of Crvfl 
Procedure but upon a general construction of 
the expression it would follow that the words 
"case decided” os used in Sec 115 of the 
Code do not meon the entire proceeding cofr 
clusled hut it includes within its ambit a part 
of the pmceeihog as well Thus where the 
court lielow decides a part of the proceeding ^ 
in a suit m which some claim or nght is 
decider! that onier is amenable to the revl* 
sional lunsdiction of (he Hich Court and (he 
High Court will undoubtedly mterfere, if ft 
finds that the trial cniirt h^ exercised its 
Jurisdiction in an illegal way or has omitted 
to exerase Us hinsdicbnn or the order passed 
has nccasinneri laiinre of Jiisbce as contem- 
plated in clause (d) of Section 115 of the 
Code The same point arose for considera- 
bon belore Snbramanya.'n, J In AIR 1958 
Mad 490 Tliat was a case where the trial 
court had dismissed the application of the 
defendants for deletion of an aciditional issue. 

It wMs held that the Dtstnct Miinsiff (the trial 
Court} had acted vaih matenal irregulanty fn 
the exercise of his junsdiction in framing an 
raie necessitating the deleTminahon of the 
dispiite which apnearx to exist inter se as be- 
tween the defeiKlants. The revision in *hat 
case ivas entertained and allow^ 

A^in in AIR 1967 Pun) 389 (FB) Capoor, 

J who delivered the {udgment on ochalf of 
the Full Bench observed that "ihe stdieme ol 
the Civil Procedure C^e read as a whole 
seems to negative the legislative intendment 
that the revisional )unsdic(ion should not bo 
exercised agamst interlocutory orders wbere 
an appealable decree can ultimately be pass- 
ed. Under Section 115 of the Code every 
non appealable order affechng the decision 
of the case is open to challenge in appeal 
from the final decree If the fegislatxve m- 
tcndment is to the said effect, then m no case 
can the Court «ign for the record pec- 
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foi-Tiing to an interlocutory order or enter 
^ a revision against an 
md the ffigh Court must witl^old^ han^ 
on the simple ground tl^at tee otej 
Beached is interlocutory. This.^® 8 ^ 
ion is unacceptable for it 
^ther on principle 

Iteis tee proposition deducible is ^^t be^ 

115 of L Code is to be 
advancing the cause of pishce and m tea 
manner S there is a matenal legal infirmity 
order passed by the trial court sec- 
&m 115 can be invoke^o as to cover ^su^ 
&Iocmtory orders. “The word case^ t^ 
learned Judge proceeded to obserw 
in Section 115 includes part of the <^e 
dso ^d Section 115 is, therefore, apphc- 
nble to such interlocutorj’ orders. 

The Bilaspur High Court hr^ al^ p 
nounced upon this question vide AIR 19:^ 

3 ^ where it has do^^^ teat 

“ihfi decision of the lower Court m jeject 
W defendant-petitioner’s application 

£r framing the necelsary is.sue is a decision 
on a substantial question in controye^ W 
t^een the parties affecting their nghts ^d 

j Am tqf?4 sc 497. The principle enim- 
dattd^'te'teeTaid" kuteoritj is tlmt tee 
Sower of the High Court under Section ^ 

EHWiifia 

conyaraHyaly hSC'”JEe'SpellSS lurisdicBon 

which some claim % 14 , Rule 5. 

an order passed trad^ pro- 

P. C. ^ 5°^ged «^hin \e 

Deeding n^ llS of tee Code. It 

meaning of SecbOT {l,g language 

twould be pertmmt to comp ^ 5 “ vith O. 6. 
employed in ^^n,e words are usyd 

B. 1^- Almost T-u—e ample authority 
In bote tee nil^. T^^e passed 

are revSible. ^ere 

under Order 6 , jjaj. orders pass- 

thus llyle 5 are not revisable 

If S’4"b?™ beS; SsSl h. of 


jPpgnl jurisdiction or if the same has oc- 
casioned failure of justice to a party. 

6 . Judged from tins, it \vould app^ 
teat the present revision petition which has 
been directed against tee interlocutory order 
passed by the court below in dismissing an 
application under Order 14, Rule 5 of the 
Civil Procedure Code is revisable. Here 
the grievance of tee applicant is that his 
application for amendment and recasting or 
tee issues has not been decided on mente. 
The court below has not considered the 
pleadings of the parties and has failed to 
Same issues in the case in at^rdance wth 
tee averments made in the pleadings. Thus 
while dismissing tee apph'catiou the court 
below has acted with material irregiitoty m 
the exercise of its jurisdiction and this has 
occasioned failure of justice. 

7 I, therefore, overrule the preliminary 
objKtion and hold teat the revision is com- 
petent. 

8 . As regards tee merits of the revision 
I find teat there is considerable force m 
tee argument of the learned counsel tor tee 
annlicant that the issues framed by the trial 
court do not deal with tee real controversy 
between tee parties and that it is necessary 
to recast and amend the issues with a wew 
to determine the material propositions ot 
fact and law at which the parties are at 
issue. I had tee occasion of penising the 
p^ngs of tee parties. The plaintiff does 
kt say in bis pkiint as to how ^d when 
and ill what cb^cter did the defendant 
No 1 come to occupy tee suit property noi 
is it in tee plaint teat tee propertj- was sub- 
let by the ifcfendant No. 2 to defendant No. 
1 during tee continuance of tee_ tenancy of 
tee defendant No. 2, in violation of the 
terms of the original tenancy. Nor h^ a 
copj' of the judgment of tee High Court 
hem attached along with the plaint so teat 
it could be found out as to wl>a were tee 
precise observations made by the High 
Court regarding the character of tee possp 
J 7L No. 1 in tee udg 


doroF te" dlfen^nrNmjrin the^ judg- . 
ment inter partes. Tbe defendant app^ 
lant has in his written statement, categon- 
caUy repudiated the title of the 
and has in so many words pleaded that the 
plaintiff \vas never in possession of the smt 

^ It ^uld appear from the ptot, when 
read as a whole, teat the possession of tee 
defendant No. 1 over the smt property do^ 
not arise from any contractual obligation, 
case of tee plaintiff hes in a nanw 
CO far as tee plaint is concerned. 
R To^d have been wef for tlie hial 
to have examined the partis 
Ff tee pleadings so that the aU ^olenid 
propositiras of fact could ^ 

to light and tee positiM clarified- But ^ 

has not been done. J^e 
learned counsel tor tee plaintiff 

that his client could oo^,^®.f° Sffendant 
of the suit property against tee detenoanr 
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No 1 dnnng the contmaanc© of tlie tenaoQT 
of the defendant No 2 and that the plain- 
tiff was constructively bolding the property 
through the defend^t No 2, is under 
standable But even then, the plaintiff must 
show as to when and how did the defen 
dant No 1 enter upon the pemises and in 
what character The plaintiff (m a suit for 
possession) hi to prove his case mdepen 
dently against the defendant No 1 who has 
set up a title m himself In such a sttua 
bon the plaintiff must also prove that his 
possession over the suit property whether 
mdependenUy or constructively through 
defendant No 2 dated h^f'^ 12 years from 
the institution of the suit. If any autbo- 
nty IS meant for the proposibon it is AIR 
IMS Mys 1 (FB) That was a suit for 
possession where the plaintiff had alleged 
that the defendant was the tenant but the 
defendant on the other hand had repudiated 
this allegation and bad set up title In him 
self He^e, J who dehver«J the {odg 
ment on behalf of the Full Bench, proceed 
ed to observe that the plaintiff bad to prove 
not only ^ title m the property but also 
that he had been in possession of the pro- 
perty within 12 years next before the ansti 
tuboo of the suit The argument of the 

C bS in that case that Arbcle 144 of the 
taboo Act was applied to the case was 
repelled and it was held that the appro 
pnate Arbcle applicable to the ease was 
142 of the Lumtaboo Act There Is oo 
oecess^ for me to quote any other aatho 
nty in support of the proposibon enunciated 
above. 

9 I would, therefore, allow thb revl- 
sion pebboD and direct that the tnal court 
to fint examine the parbes and therifter 
recast the issues in the Lght of the obser 
vabons made above. 

GGM/DVC Revision TChtlon 

alIow«] 

AIR 1969 JAMMD AND KASHMIR 53 
(V 50 C 13) 

S MURTAZA FAZL AU a J AND 
JASWANT SINGH. J 
Abdul Samad and others FebTiouets V 
The State of J and K., Respondent 
^\nt Petn. No 97 of 1968 D/ 27-8-65, 
from judgment of Gurtu J., D/ 27 I 1968 
(A) Letters Patent Qammu and Kashmir) 
CJanse 12 — • Todgmeot — Meaning — - 
Order even if it does not finally dispose of 
the smt pro tanto, b e “judgment” if it 
determines the nghts of parties — Orders of 
character specified in Secbon 164 and 
Order 43, Rule 1, Qvil P C. except CL (|3) 
are judgments AIR 19oo Bom 206 and 
AIR 1932 Nag 357 (FB), F 0 U 4 (1872) 8 
Bcng LR 433 and (1912) ILR 65 Mad 1 
(FB) and AIR 1942 Lah 95 C^) end AIR 
1953 SC 193 end AIR 1960 Cal 532 end 
AIR 1965 1 and K 118 and AIR 1927 Rang 
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' State (Jaswant Sm^ JJ A, LB. 

139 and (1936) 40 Cal WN 1284, Ref 

(Paras 13 and 161 

(B) Forest Act (1927). Secbons 52 and 
2 (b) — Torest moduce’ — Removal and 
conversion of Iiinber bom bees marked for 
(eUing — Right given to contractor ~ 
Money claims by Goremment from the 
contractor is the price of forest produce. 
AIR 1960 Madh Pra 152 and AIR 1956 SC 
17 and AIR 1937 Him Fra 1, BeL on. 

(Para 27) 

(O Forest Act (1927), Secbon 52 — 
V^ity — Provisions of Sec. 52 and Seo 
bons 00 and 91 of J and K. Land Revenue 
Act do not violate Arbcle 14 of the Consd- 
tnbon and ere vahd. 

Arbcle 14 of the Consbtubon forbds 
unjust or class legislabon but permits rea- 
sonable classtficabon for purposes of legis- 
iabOQ The demand on account of the 
price of the forest produce being a public 
demand and its expedibous realization be* 
mg necessary m public interest, the provi- 
sions for recovery of the demand as arrears 
of land revenue are based on intelligible dif 
ferentia or reasonable classificabon having 
A clear nexus to the object sought to be 
attained The contenbon that Secbon 52 
of the Forest Act gives uncanalised discre- 
tioo to the officer, whose duty it is to re- 
cover the amount to discnminate between 
the two defaulters similarly situate ts not 
well founded as the section merely cosfejs 
on (he officer an additional power to re- 
cover the amount in an effecbve end exp^ 
dit ous tnanner The duty of a Recovery 
Officer being to act m the interests of public 
revenue, to prevent its evasion and to exer 
ose his power for its efficient collecbon the 
presumption is that be will act honestly end 
It IS hidly likely that he would discnminate 
between a defaulter and a defaulter m the 
matter of applicabon of the provisions of 
Secbon 52 or the Forest Act The depri 
vatioo of p ro pert y or personal liberty if 
any resulting from an action under Secbon 
52 of the Forest Act read with Secbons 60 
and 91 of the J and & Land Revenue Act 
is in accordance with the procedure estab- 
lished by law AIR 1953 SC 404 and AIR 
1960 SC 457 and AIR 1982 SC 1764 ReL 
on (Paras 29, 40 and 41) 

Secbon 52 of tie Forest Act cannot 
be held to infringe Arbde 14 of the (2onstl 
tubon merely b^use it gives the authonty 
an opboo of realizing the arrears of price 
of the forest produce cither by bnngmg a 
suit or reahzmg it as arrears of land reve- 
nue Article 14 of the Consbtubon does 
not at all limit the choice of remeies It 
hardly stands to reason that a consaeDbous 
recovery officer would resort to the lengthy 
and arduous remedy of a smt when sjjeedy 
and effective method of recovery of the 
airear dues is possible under Secbon 52 of 
the Forest Act read with Sections 90 and 01 
of the Land Revenue Act AIR 1956 SC 
20 and AIR 1937 Mad 23, BeL on, 

(Para 83] 
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Cases Beferred: Chronological Paras 

(1968) AIR 1968 Andh Pra 83 
(V 55) = 1968 Cri LT 294 (FB), 
jf. V. Krishnaiah v. Sub-Collector 
Guntur 41 

(1968) AIR 1968 Andh Pra 156 
(V 55), Konduri Buchi Rajalingam 
V. State of Andhra Pradesh 41 


(1965) AIR 1965 J and K 118 
(V 52) = 1965 Kash LJ 244, Kaniz 
Fatima v. Khushia 12 

(1962) Am 1962 SC 1764 
(V 49) = (1963) 2 SCR 297, 

Shanti Prasad Jain v. Director of 
Enforcement 82 

(1960) AIR 1960 SC 457 (V 47) = 

1960 Cii LJ 654, Kangshari Haidar 
V. State of West Bengal 81 

(1960) AIR 1960 All 692 (V 47) = 

ILR (1960) 1 All 689 (FB), Stand- 
ard Glass Beads Factory v. Shii 
Dhar 11 

(1960) AIR 1960 Cal 582 (V 47) = 

64 Cal WN 861, Mohamed Felu- 
meah v. S. Mondal 11 

(1960) AIR 1960 Madh Pra 152 
(V 47) = 1960 Jab LJ 821, Mulam- 
chand Ratilal Asathi v. State of 
Madhya Pradesh 22 

(1958) AIR 1958 SC 538 (V 45) = 

1959 SCR 279, R. K. Dalmia v. 

S. R. Tendolkar 29 


(1957) AIR 1957 SC 688 (V 44) = 

1957 Cri LJ 1030, Collector of 
Malabar v- Erimmal Ebrahim 
Hajee 41 

(1957) ADR 1957 Him Pra 1 
(V 44), Gajjan Mai Mohan Lai v. 

State of Himachal Pradesh 25 

(1957) AIR 1957 Mad 23 (V 44) = 

1956-2 Mad LJ 185, Kuppuswamy 
Gramani R. v. State of Madias 40, 41 


(1956) AIR 1958 SC 17 (V 43) = 

(1955) 2 SCR 919, Ananda Behera 
V. State of Orissa 21, 22 

(1956) AIR 1956 SC 20 (V 43) = 

1956 Cri LJ 129, Purushottam 
Govindje Halai v. B. M. Desai 36, 41 
(1955) AIR 1955 Bom 266 (V 42) = 

ILR (1955) Bom 499, Mansata Film 
Distributors Calcutta v. Sorab Mer- 
wanii Modi 

(1953) AIR 1953 SC 10 (V 40) = 

1953 SCR 254 = 1953 Cri LT 180, 

State of Punjab v. Ajaib Singh 
(1953) AIR 1953 SC 198 (V 40) = 

1953 SCR 1159, Asrumoti Debi v. 

Kumar Rupendra Deb 
(1953) AIR 1953 SC 404 (V 40) = 

1953 Cri LJ 1621, Kedar Nath v. 

State of West Bengal 
(1952) AIR 1952 Nag 357 (V 39) = 


'■'‘hr (1952)' Nag 471 (FB), ^iano- 
' bar Damodhar v. Bali Bam Ganpat 
(1950) AIR 1950 SC 27 (V 37) = 
51 Cri LJ 1383, Gopalan v. State 
of Madras 


11 


41 


10 


60 


10 


41 


(1942) AIR 1942 Lah 95 (V 29) = 

ILR (1942) Lah 491 (FB), Firm 
Shaw Hari Dial and Sons, Madras 
V. Sohna Mai Beli Ram 9 

(1936) 40 Cal WN 1264, Kumar 
Gangadhar Bagla v. Kanti Chander 15 
(1927) AIR 1927 Rang 139 (V 14) = 

ILR 5 Rang 99, Aimmugam Chettyar 
V. Kanappa Chettyar 14 
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JASWANT SINGH, J.: This is an appeal 
under Clause 12 of the Letters Patent 
from the order dated 27-1-1968, made on 
the original side of this court by Hon’ble 
Gurtu, J. vacating the temporary injunction 
restraining the defendant-respondent from 
realizing the balance of roymty said to be 
due on the basis of the agreements (dated 
17th Katik 2008 and 9th January, 1961) for 
sale and purchase of the right of conversion 
and removal of timber from tlie trees mark- 
ed for felling in compartments Nos. 22 (Rest) 
South Lolab B Coupe, 94, North Lolab B 
Coupe, 51, 52a, 52b, and 53 (a) South Lolab 
and 86 Nortli Lolab of Kam^ Forest divi- 
sion Kashmir Nortli Circle. The temporary 
injunction which has been vacated appears 
to have been issued on 30-11-1967 on plain- 
tiff-appellant’s application in Civil Suit No. 
33 of 1967 for recovery of Rs. 2256541 
(claimed as loss alleged to have been suf- 
fered by the appellants on account of the 
failure of the Government to fulfil an im- 
ph’ed warranty of soundness in respect of 
trees and timber) and permanent injunction 
restraining the defendant from realizing the 
royalty in regard to the aforesaid compart- 
ments. 


2, During the pendency of this appeal, 
the plaintiffs-appellants filed additional 
grounds of appeal on 30th July, 1968 chal- 
lenging tlie constitutionality of Sections 91 
and 92 of the Land Revenue Act as also 
Section 52 of the Forest Act By order 
dated 31-7-1968, the appellants were per- 
mitted to raise the questions relating to the 
validity of Section 52 of the Jammu and 
Kashmir Forest Act and Sections 59, 60, 61, 
72, 90 and 91 of the Jammu and Kashmir 
Land Revenue Act subject to the maintiiin- 
ability of the Letters Patent Appeal. A few 
days earher i. e. on 27-7-1968, the appel- 
lants also filed a writ petition contending 
inter alia that tho amount of rupees fifteen 
lacs claimed as royalty in respect of com- 
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C merits Nos 51 to 53 o£ South L*lab 
ge Kamraj Division was not due from 
them as there was an implied warranty of 
soundness m respect of the trees and tun 
ber wluch was not fulfilled by the respo^ 
dent The appellants also challenged the 
constitutionality of Sections 59" 61, 62 and 
72 of the Land Revenue Act as also Sec- 
tion 52 of the Forest Act on the ground 
that these provisions were violabve of Arb 
cles 14 19 and 31 of the Consbtution of 
India On the following day i. e 31sl luly 
1968 the appellants filed another apphta 
bon styled as applicabon for amending the 
wnt netilion contending mter alia that thw 
had been arbitrarily discnminaled in the 
matter of grant of remissions in respect of 
rot tre e s/timbCT as against large number 
of persons similarly situate It was further 
contended in the petition by the appellants 
that there is no rationale behind such dis 
cnminabon that the Government had arbi 
tranly failed to adjust the remissions against 
the amount of rovalty soii^t to be realized 
from them, that Ine provuions of Ss. 90 and 
92 of the land Revenue Act which made 
the provisions of Chapter \'n including 
Secbons 59 61 62 and 72 thereof applic- 
able to the recovery of other demands are 
also ultra vires as being violative of Arti- 
cle 14, 19 and 81 of the Coosbtuboo of 
India. 

8, As desired by the respondent and as 
agreed to by the appellants the wnt peti 
boo of which notice was taken by the res- 
pondent on 31 7 1963, subiect to all lust 
excepbons, was taken op alooc with the 
aforesaid Letters Patent Appeal 
4. This Judgment shall dispose of both 
file Letters Patent Appeal aod the \Vnt 
Pebbon 

5 On behalf o! the respondent a preb 
minary ol^ecbon had been taken as to the 
maintainability of the appeal. It has been 
contended Ihst the order appealed aga osl 
Is not a {udgment within the meamog of 
Clause 12 of the Letters Patent of the 
High Court of Jammu aod Kashmir and 
consequently no appeal lay While elabo- 
rating his preliminary point Mr Garg has 
contended that the term ^dgment" has 
been used In the aforesaid Clause 12 of the 
Letters Intent in the sense of a final oider 
or decree and not in the sense of an order 
giving direcbons in the nature of Intenm 
relief L e. it has not b e en used m the sense 
of an order which does not ad)udicale the 
ri^ts q! the parbes and that m any case 
It cannot cover a prehminary or an inter 
locufory order He has furtl:^ argued ^t 
as the impugned c»der does not finally 
decide the n^ts of the paibes and is mere- 
ly in the nature of an interim order, ^e 
appeal is not competent. 

0 Kfr Sen, the learned counsel, for the 
appellaiits, has on the other hand urged 
tnjit the word judgment' as used in the 
aforesaid clause of the Letters Patent ran 
cot be given a narrow meaning that ft is 
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not synooyinoas with the word “decree" and 
rtiai It is not the same thing as a final order 
The learned counsel have in support 
of their respecbve contentions relied on a 
number of nibngs of the vanous 
Courts in India, who have held diverg^t 
views with respect to the connolabon of 
the word "ludgment* 

8 1 have given my earnest considera- 

tion to the preliminary objection raised by 
the learned counsel for tlie respondent, but 
I am of the view that it cannot be alWed 
to prevaiL 

& The srord "fud^pnent" was interpre- 
ted m Justices of the Peace for the Town of 
C^ciitta V Onenta! Gas Co., (18721 8 Beng 
LB 433 to mean a decision winch affects 
the ments of a quesbon between the parbes 
by detennmmg some ri^t or hobil ty Sir 
Rjchard CbucK the then Cliief Jtisbce of 
that court deltvering the Judgment for the 
court observed — 

■^Ve think ibat ^udement' In clause 15 
means a decision which affects the ments 
oi the question between the parties by 
determining some nght or liability It may 
be either final or preliminary or Interlocu 
lory the dillerence bchveeo them being 
that a final ludgment determines the whole 
cause or suit aod a prehminary or inler- 
toculofv Judgment determines only a part 
of It, leaviog other matters to be determin- 
ed." 

In Tiiljaram Rows case (1912) ILR 85 Mad 
1 (FBI Sir Arnold il^te observed — 

‘I trunk loo an order on an independent 
proceedrog which Is ancifbry to the suit 
{not mslitiited as a step towards Judgment 
but with a view to rendering the judmeat 
eflective if obtained) namely — an order on 
an apphcalion for an interim in|uQcbon orfor 
the appo ntment of a receiver is a Judgment 
within Ibe meamog of the clause " 

In the same Judgment LnshnaswamI 
Ayer J observed. — 

^JTbe question shU remains whether the 
order m incidental proceedings for attach- 
ment or arrest before Judgment for a tem- 
porary injuncboo or for appointment of 
receiver are judgments within the meaning 
of the term as used m Clause 15 Such 
proceedings are not natural steps for the 
deiCTminaiion of the cause and they are 
remedies thou^ provisional in character 
*od the Judici^ determmahon of those pr^ 
ceedinjs piay well be deemed to bo analo 
fi> the disposal of the ononal pebbon 
^icb determines the njdit of the parties 
The decisions hi such cases may well bo 
treated as inleriocuton' nidgmeotj* 

In Fim Shaw Nan Dial and Sons Madras, 
V Sohna Mai Beh Ram, reported fn AIR 
1642 Lah 95 (FB) tt has been ^Id that the 
word “Judgment" in Clmise 10 Is not syno- 
nymous with decree. 

10 In Manohar Damodhar v Ball Ram 
Ganpjt. AIR 1952 Nag 357 (FB) their 
Lordships of the Nagpur Court; after 
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reviewing the entire case law, held as under 
“A judgment in Clause 10 of the Letleis 
Patent means a decision in an action whe- 
ther final, preliminar>% or interlocutory 
•which decides either wholly or partially but 
conclusively in so far as the court is con- 
cerned, the controversy which is the subject 
< of the action. It does not inclnde a deci- 
' sion which is on a matter of pmcedure. nor 
one which is ancjllary to the acfa’on even 
though it may either imperil the ultimate 
decision or tend to make it effective. The 
decision need not be immediately execut- 
able per se but if left iratoiiched, must re- 
sult inevitably without anything further, 
save die determination of consequential de- 
tails in a decree or decretal orders, that is 
to sav an executive document directing 
something to be done or not to be done in 
relation to the facts of the controversy. The 
decision may itself order that thing to be 
done or not to be done or it may leave 
that over UR after the ascertainment of some 
details but it must not be interlocutory 
having for its pirpose the ascerhiinment of 
some matters or details prior to the deter- 
mination of the whole or any part of the 
controversy.” 

The question was left open by the Supreme 
Court in a ruling reported in AIR 1953 SC 
198. 

11. In Mansafa Film Distributors Cal- 
cutta v. Sorab Merwanji Modi, AIF 1955 
Bom 266, it was held as follows: — 

"It is sveR settled that interlocutory orders 
can also he judgments and it is not neces- 
sary that a court should pass a final decree 
or a final order in order that an appeal 
should lie. Now, when yon have an inter- 
locutory order which is mirely procedural 
in character, or as it has been said, which 
is nothing more titan a step towards obtain- 
ing a final adjucIic;rtion in the suit then uii- 
doubterlly such an ordta- would not consti- 
tute a judgment -within the meaning of 
Clause 15. But if an interlocutory older 
determines the right of a pa^ even "pro 
tanto” then the party whose right has been 
affected would nave the right to appeal 
against tiiat order. 

In Standanf Glass Beads Fac tory v. Shrf 
Dhar. AIR I960 All 692 (FB) their Lord- 
ships observ'ed as foRows: — 

“Judgment in Clause 10 indudes^^a “final 
judgment", a “preliminary judgment” and an 
“interlocutory judfroent” ml of which ex- 
pressions are usd in the Letters Pateiit. 
The term “judgment" does not necessarily 
exclude an order. An order of a singfa 
Judge of the High Court dismissing an ap- 
peal against an order granting a temporary 
injunction is an order which finally delep 
mines the right of a partv to a specific 
temporary' relief. It stems from a suit nnd 
its purpose is to make the judgment if ob- 
tained, fuRy effective. It is neither an 
order which merely regulalK procradute nor 
an order made on an application which is 
merely a step towards obtaining a Bnal ad- 


judication. Such an order is neitlier a final 

D ' pnent nor a preliminary judgment which 
been assumed to mean a judgment 
which determined the right to the relief 
claimed but which requires further proce^- 
ings to be taken before llie suit or appeal 
is finally disposed of. The order should be 
held to be an interlocutory judgment. Such 
an order is a judOTient and consequently 
appealable under Clause 10." 

In AIR I960 Cal 582. it has been held:— 
“A judgment ■within the meaning of Cl. 15 
cannot be constnied as a decree under the 
Civil P. C. Tlie test of judgment as laid 
dovvn in (1912) ILR 35 Mad I (FB) is only 
a variant of the one laid dowm in (1872) 17 
Sutli WR 364. The test laid down in the 
latter case is not exhaustive.” 

12. In a division bench ruh'ng of this 
court, reported in AIR 1965 J ana K 118. 
it was held that the word "judgment” tisea 
in the Letters Patent should be given a 
liberal construction. 

13. On a carehil consideration of the 
aforasaid authorities, we think that the tests 
laid down by the Nagpur and Bombay High 
Courts in the aforasaid rulings are sound 
and should serve as useful guides for deter- 
mining the right of appeal under Cl. 12 of 
our Letters Patent Respectfully agreeing 
with and foRowing the enunciation of law 
in those rulings, we find that the order, in 
die instant case, though it tloes not finally 
dispose of the suit pro tanto determines the 
rignts of the parties and amounts to a judg- 
ment as contemplated by Clause 12 of the 
Letters Patent. 

14. Tliat apart we think that there are 
more compelh'ng reasons for holding that an 
order like the one in the present case is 
appealable. This would be e-vident pre- 
sently'. The meaning of the term “judg- 
ment” was ako considered by their Lord- 
ships of the Rangoon High C^onrt in Aru- 
mugam Cheltyar v. Kanappa Chettyar, AIR 
1927 Rang 139, where it was held as fol- 
lows: — 

"where an appeal from an order is aRow- 
ed by the Civil P. C. the court -will con- 
stnie such an order as a judgment -within 
the meaning of Cl. 13 of the Letters 
Patent.” 

This test appears to accord with the pro- 
■visions contained in Section 60 of our 
erstwhile Constitution Act, 1996, which prt>- 
■vided as foRows. 

"Except as provided by any enactment for 
the time being in force an appeal from the 
oricinal decree or from any order against 
which an appeal is permitted by any law 
for the time being in force passed or made 
by' a Single Judge of the High Court shaR 
lie to a bencli consisting of two other judges 
of the High Court." 

15. It is noteworthy that the jurisdic- 
tion exercised by the High Court In rela- 
tion to the administration of justice m the 
court before the comincncement of the 
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Constitution of Jammu and Kashmir has 
been preserved by Sechon 102 thereof The 
above quoted Sechon 60 of our erstwhile 
Conshtubon (whidi has to be taken as sup- 
plemental to the letters Patent) when read 
with Sechon 117 and Order XLIX of the 
Civil Procedure Code makes applicable the 
provisions of Sechon 104 and Order 43 
Ride 1 of the Civil Procedure Code to 
orders passed by a Single Judge on the on- 
mn nl side of the ihA Court Reference fa 
fais connechon may be t^e to the follow 
ing passage occurring m Kumar Gangadhar 
Bagla V Kanh Chander, (1936) 40 Cd \VN 
1264 

“I would pomt out that it is clear from 
Sechon 117 of the Code of Civil Procedure 
and shll clearer from Order 49 Rule 3 CivJ 
P C that both sechon 104 and Order 43 
Rule 1 do apply to the High Court" 

16 The legal posihon that emerges 

! *herefore is that orders of the character 
pecified m Sechon 104 and Order 43 
iule 1 QvQ P C excephng clause 01) 
hereof would be construed as judgments 
nd an appeal agamst any one o( sutdi 
rders would he to the Division 

Jeach of the High Court notwithstanding 
he fact that it 1$ passed by one of the judges 
if the High Court sitting on the original 
ide 

17 For the foregoing reasons the pre* 
limmaiv obiechon raisM by the learned 
counsel for the respondent cannot be sus- 
tained and u overruled 
18 After debatmg the preliminary pomt 
Mr Sen appearmg for appellants has urged 
that the wnt of Demand for Rs 15 lacs 
issued to his chents by the Collector at the 
request of the forest authorities should be 
qu^hed as it suffers from vanous legal and 
conshtubonal ^^ces He has in support of 
his plea raised the following mam conten 
hons — 

1 That the Wnt of Demand issued by 
the Collector Is incompetent as neither Sers 
hons 90 and 91 of the Land Revenue Act 
nor Sechon 52 of the Forest Act is attracted 
in the instant case 

2 That Sechon 52 of the Forest Act 
does not mply to the present case as no 
money is due from the appellants 

3 That Sechon 52 of the Forest Act 
and Secbons 90 and 91 of the Land Revenue 
Act according to which the amount is 
sought to be realised as arrears of land reva. 
nue are unreasonable and are bit by Arh 
cle 14 of the Conshtubon as the Certificate 
of the officer whose duty it is to realise an 
arreai is to he treated as final and as the 
said provisions permit the use of coercive 
maeh nery without affording an opportumty 
of rbaQengmg the correctness of the amount 
which IS determined unilateraDy by the 
forest autbonhes 

4 That Sechons 59 60 61, 72, 00 
and 91 of the Land Revenue Act are un- 
emshtubonal and void under Article 13 (1) 


of tile Conshtubon of India bemg repug- 
nant to Articles 19 and 21 thereof 

S That there has been discrimiaahoa 
fa the matter of remissions 

19 I shall now take up seriatim the 
vanous pomts urged by the learned counsel 
for the appellants 

20 Elaborahng h« first ground of attack 
Mr Sen has contended that the money 
claimed from his cLents is not recoverable 
as it cannot be said to be payable on ao 
count of the pnce of the forest produce. 
This contention of the learned counsel for 
the appellants appears to be wholly mis- 
conceived. The term "pnce" in the afor^ 
said expression — forest produce — ^has been 
used fa its ordinary accepted connotation 
of considerahon or amount for which a 
thing is bought and sold. The term “sale" 
has oeen defined m Section 54 of the Trans- 
fer of Property Act, as meamng of transfer 
of ownership jn exchange for a pnce paid 
or promised or part paui and part promised. 

21 In Ananda Eehera v State of Onssa, 
AIR 1959 SC 17, their Lordships of the 
Supreme Court, described the grant of a 
hcensfi to enter on land and cany away &h 
as a sale of a right to cany away fish fa 
specific porhons of the lake over a roecified 
future penod, that is to say a sale of a pro- 
fit a prendre 

22. In Mulamchand Ratila] Asathi v 
State of Madhya Pradesh, AIR 1960 Madh ^ 
Pin 152, foUowmg the oictum laid down ' 
fa AIR 1956 SC 17, it has been held that 
the right to propagate and collect lac m 
some of the forests of Balaghat distnct is 
sale of forest produce end the amount due 
on that account to be the pnce of the forest 
^^uce within the tnearung of the Forest 

25 The Indenture fa the instant case 
between the Government on the one hand 
and the appellants on the other is headed as 
Agreement for Purchase of Standmg Trees 
on lump sum basis and the tenor of the 
aereement shows that the nghl of extraefaon 
of timber from the trees and their removal 
was by way of sale to the appellants In 
round No 6 of the Memo of the Letters 


Patent appeal also It hiu adimlted by 


them In the circuinstances, it cannot be 
denied that there was sale of timber by the 
Government fa favour of the appellants on 
a lump sum basis and that me amount 
settled for extrachon and removal of timber 
by the appellants with the Government was 
the pnce of the fambw 

^ N^ow let us see as to whether the 
timber the right of extrachon and removal 
of which was mven to the appellants by 
the aforesaid mdenture fails withm the de- 
Enihon of the term "forest produce " This 
term has been defined In Section 2 (b) of 
the Forest Act to include 

(a) The foUo>^g whether found in or 
faou^t from a forest or not that Is to ray 
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(i) Timber, charcoal, trees, and leaves, 
flowers and fruits and all other parts of pro- 
duce not herein before mentioned of trees. 

(ii) Plants not being trees (including 
Kuth, grass. Creepers, reeds, and moss) 
arid all parts of produce of such plants. 


A cursory perusal of the above definition 
would make it clear fliat the term "forest 
produce” includes timber. 

25. Reference in this connection may 
also be usefulty made to Gajjan Mai Mohan- 
Lai V. State of Himachal Pradesh, AIR 1957 
Him Pra 1, where it was held that the ex- 
pression “forest produce” would include 
timber. 

26. As already stated both the agree- 
ment executed by the appellants m favour 
of the Government in respect of right of 
conversion and removal* of timber from the 
aforesaid compartments and the grounds of 
appeal filed by the appellants in this court 
show that the trees in question were pur- 
chased by them for a price specified in the 
agreement 

27. I am, therefore, unable to accede to 
the submission of the learned cormsel for 
the appellants that the money claimed by 
the Government cannot be considered to be 
on account of the price of the forest pro- 
duce as conceived by Section 52 of the 
Forest Act. The first ground of attack ac- 

. cordingly fails and is repelled. 

1 28. I next pass on to the second ground 

of attack namely that Section 52 of the 
Forest Act does not apply as monej's claim- 
ed are not due. The attack made under 
this head is two pronged namely that the 
amount is not actually due and secondly, 
that the amount cannot be claimed and the 
appellants cannot be made liable as the tim- 
ber sold to them turned out to be rot, un- 
sound, and unmarketable. Regarding the 
first part of the contention it may be stated 
that I need not go into it in any great de- 
tail as this is a disputed matter and has to 
be gone into in the course of the suit. 
Suffice it to say that according to the affida- 
wt filed by the Secretary to the Government 
Forest department, more amount^ than that 
acknowledged by tlie appellants in the suit 
is due to tire Government and no document 
in the form of any receipt etc. has been pro- 
duced before us by the appellants to show 
Uiat pajnnents in excess of the admitted ones 
have been made to the Government, and 
that the amount claimed is incorrect. Prima 
facie, therefore, it appears ' that the money 
are due from tlie appellants on account of 
the price of the forest produce. Any ob- 
sen'ation m.ade herein is, however, purely 
for Ae purpose of tlie disposal of the con- 
tention raised by tlie learned counsel for the 
appellants and shall not deter the learned 
tri;d Judge from coming to a contrarj' - con- 
clusion if on tlie ewdence adduced before 
him, it is established that no amount by way 
of price of the forest produce is duo to the 
Government from the appellants. The other 


part of the contention that the amount is 
not recoverable as it rroresents tiie price of 
the trees, which turned out to be unsound 
and unmarketable, has not been seriously 
pressed before us. Moreover, it may be 
stated that the point has (for the purpose 
of disposal of the application for grant of 
temporary injunction) been gone into with 
great ^e by the learned Single Judge and 
&ere is no reason to come to a conclusion 
different from that arrived at by him. The 
second ground of attack, therefore, also 
tails. 

29. This takes me to the third ground 
of attack. The contention of Mr. Sen in 
this behalf is that Article 14 of the Consti- 
tution is involved in three xvays firstly, that 
Section 52 of the Forest Act confers an un- 
guided discretion on the officer whose duty 
it is to realise the amount due as arrears of 
land revenue and leaves him free to dis- 
criminate between two defaulters similarly 
situate, secondly, that the certificate issued 
by the Recover>' Officer is to be treated as 
final and no opportunity of being heard in 
the matter of ascertainment of me amount 
due or challenging the correctness of the 
amount which is unilaterally determined by 
the officer is afforded to the alleged defaul- 
ter and thirdly, that the coercive machine^' 

E rovided for die realizafa'on of the arrears as 
ind revenue is verj’ harsh and there is no 
right of appeal against any of the coercive 
orders that may be passed. 'All these con- 
tentions are in my opinion without any sub- 
stance. It is well settled® that Article 14 of 
the Constitub'on forbids unjust or class legs- 
lab'on but permits reasonable classification 
for purposes of Legislation. The demand 
on account of tlie price of the forest pro- 
duce being a public demand and its expedi- 
tious realization being necessary in public 
interest, I think the pro-visions for recover)’ 
of the demand as arrears of land revenue 
are based on infelh'gent differentia or rea- 
sonable classificab'on having a clear nexus to 
the object sought to be attained. Tlie con- 
tenb'on that Secb'on 52 of the Forest Act 
gives UDcanalised discretion to the officer, 
whose duty it is to recover the amount to 
discriminate between the two defaulters 
similarly situate is not well founded as Oie 
Seebon merely confers on the officer an ad- 
dibonal power to recover bie amount in an 
effecbve and expedibous manner. The duty 
of a Recovei^' Officer being to act in the 
interests of pubh’c revenue, to prei'ent its 
evasion and to exercise his power for its' 
efficient collecbon the presumpbon is that,' 
he will act honesby and it is hardly likely 
that he would discriminate between a de- 
faulter and a defaulter in the matter of ap- 
plicabon of the provisions of Seebon 52 of 
the Forest Act 

GO. In Kedar Nath v. State of West Ben- 
gal, AIR 1953 SC 404, where the fioint for 

®See R. K. Dalmki v. S. R. Tendolkar, AIR 
195S SC 5SS. 
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determination was whether Section 4 of Bte 
West Ben^ Cnmina! Law Amendment 
(Special) Courts Act, 1949, which provided 
tor allotment by the State Government in 
its discretion to the special courts particular 
cases for trial, it was held that there is no 
violation of the Tight to quality Ijefore law 
endirmed in Article 14 of the Constitution. 

31. Again in Kangshari Haidar v Stab* 
of West Bengal, AIR 1960 SC 457, ft w* 
held that an Act giving the executive at. 
option for sending a ease for trial to a Spe- 
cial Court is not necessarily violative of 
Article 14 of the Constitution 

32. Then again m Shantl Prashad fain 
V Director of Enforcement, AIR 1962 SC 
1764 = (1963) 2 SCR 297, it was held that 
an Act Irving power to an administrative 
Tribunal trying an offence to send a case to 
a court for tnal if the case demands more 
severe punishment is not violative of Arti- 
cle 14 of the Conshhihon 

33 Section 52 of the Forest Act can- 
not also he held to tnfnnge Article 14 of 
the Constitution merely braiise it gives the 
authonty an option of realizing the arrcar 
of price oi the Forest Produce either by 
bringing a suit or realizing it as arrears of 
land revenue Article U of the Constitu- 
tion does not at all 1 mit the choice of reme- 
dies It hardly stands to reason that a coo- 
scienlioiis recovery oiScer would resort to 
the lengthy and arduous remedy of a suit 
when speray and eflective meth^ of 
cnvery of the arrear dues u possible under 
Section 52 of the Forest Act read with Sec- 
tions 00 and 91 of the Land Revenue Act. 

34 The contention of the learned coun- 
sel for the appellants that no opportunity of 
challenging the correctness of the amount 
claimed u nfforded to the alleged defaulter 
IS also devoid of substance The conteo- 
hon seems to overlook Section 72 of the 
Land Revenue Act which provides that the 
person ag.unst whom proceedings for re- 
covery of an arrear are taken may, if he de- 
n es nis hahiLty for the arrear or any part 
thereof and pays the same under protest 
made m writing at the time of payment and 
signed by him or his agent, institute a suit 
in a Civil Court for the recovery of the 
amount so paid 

35 The further contention of the learn- 
ed counsel for the af^llants that the remoJy 
by way of suit under Section 72 of the 
Land Revenue Act is very arduous and 
vexatious as the alleged defaulter has to de- 
posit the amount clmmed from him before 
bnnging a suit is also untenable In a 
modem welfare State the necessity of rea 
lizing public dues expeditiously and swiftly 
being very urgent, the provision canmrt but 
be held to be in public mterest If it were 
not so the clever scheming and recalcitrant 
de&ulters would evade the dues for yean 
to come and thus would not only Imnede 
but paralyse the efficient functionine of the 
machinery of the Government by bringuw 
It to the brink of financial disaster It a 


weO known that payment of tax was a con- 
dition present to the mamtafnability of 
appeal against an order under Section 46 (1) 
of the Income-tax Act (1922) but that pro- 
vision has never been held to be izrvalla as 
being hit by Article 14 of the Constihitioo^ 

36 The last contention that the machl- 
nerv provide for realization of the arrears 
of land revenue is harsh is equally devoid 
of force It Is worthwhile to refer in this 
connection to Purshottam Govlndle Halal V. 
B M DesaL AIR 1056 SC 20 where after 
considering the coercive machineiy provid- 
ed by vanous States for realizing the arrears 
of land revenue it was observed as fol- 
lows — 

“On looking round the Union one finds 
that there is machinery In every State for 
recovery of land revenue which are Slate 
demands Each Stale in its wisdom has de- 
vised a machinery which ft has considered 
appropnale and suitable for the recovery of 
its own public demand As was laid by the 
Supfe"*® Court of America in Middleton v. 
Texas Power and Light Co^ (1918) 249 
US 152 at p 157 

“There is a strong presumption that S 
Legislature understands and correctly ap- 
preciates the needs of its osvn people that 
ils laws are directed to nroblems made 
manifest by exyienence and its discnmina- 
tions are based upon adequate grounds* 

37 It 15 concraed that each State Is 
well within its rights to devise its own 
machinery for the recovery of Its own pub- 
lic demand and that no person belonging 
to one Stale can complain that the law ol 
his State is more rigorous than that of the 
neighbouring State The reason Is obvious 
for the people of one State are not similar- 
ly situated os people of another State Theft 
needs as understood by their own legisla- 
ture, are different from those of the people 
of other State If in the matter of recovery 
of arrears of land revenue defaulters ot 
one State cannot complain of denial d 
equal protection of the lavra on the ground 
of the differences in the modes of recovery 
prevailmg in other States, can ft be said to 
be reasonable lor the Union to ^opt lot 
the recovery of Its public demand from 
defaulters of each State the same mode of 
recovery of public demand prevailing la 
that State? 

SS Here the defaulters are classified on 
a territorial or geographical basis and thft 
basis of classification has precisely the same 
correlation to the object of the Indian 
Income Tax as ft has to the object of th® 
different Public Demands Recovery Acts. 
The object of the two Acts In this behalf 
are in ‘pari materia’ and the same consi- 
derations must apply to both People of 
each State are fam iliar with and used to the 
coCTCive processes which each State finds 
ft necessary to impose on Its own people 
for the recovery oi public demand and 
there can be no haidsnip and consequent^ 
no objection to tbeir being put to the same 
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' r nf fliR Public cies, it is equally its duty, if it should func- 

l^cessK for the recovery of effectively,^ to realize the amounts 

89"° The ^"nSTon that the Land Re- spent on such activities as early as posrible 

TTPTiun Act does not make a provision for Public inter^ts demand that such du^ 

1 : t nrftpr is also mis- should be collected expedibously. In this 

context no private individual can be put on 
a par with the State. Nor does the impugn- 
ed clause finally preclude the affected party 
from getting his rights decided in a court of 
law. Section 59 of the Act saves rach a 
right. The provisions of Ss. 52 and 59 in 
my view attempt to reconcile the paramount 
interests and duties of the State with the 
just rights of private individuals. The classi- 
fication, thermore, is not arbitral^'. 

There is reasonable basis for the classifi- 
cation having reg^ to the obvious differ- 
ences between the State and the private m- 
j- .rj—l T^taMnnc fn obiect un- 


' tion ettecdvely, to realize me amuuuu. 

89"° The ^"nSTon that the Land Re- spent on such activities as early as posable 
TTPTiun Act does not make a provision for Public inter^ts demand that such du^ 
Y™ 1 ogainst a coercive order is also mis- should be collected expedibously. In this 
runoeive^ as Section II provides for appeal context no private indmdud can be put ot 
every order made by a Revenue Offi- a par with the State. Nor does the impugn- 

cer under the AcL 

- 40. The contention of the leamM 
counsel for the appellants would also be 
found to have been 

bv the observations made by them Lord- 
sSps of the Madras High Court m R^ppu- 
^Liy Gramani v. State of 
AIR 1957 Mad 23. 

amining the provisions of Seebon 5- of the 
Madras Revenue Recovery Act, (Act 2 of 
1864) it was observed:— 

“The contention 



for *eiebbo^ the Govern- fore hold that the classiKrat.on is not aroi- 

gir nnSs o3e in respect of trarv but is based upon difference pertineat 
ment are which are similar to the subject in respect of and for the pur- 

gT^'^Sat^ eSteTedlSo behveen rtvo pose for which it is made." 
nersoM? The clause makes an unreastmable gg^j^jug mind the ratio decidendi of the 
discrimination behveen the Government an above cases, I am of the vimv that tlie pro-] 

o npr<:on Other than the Government. visions contained in Seebon 52 of tlie Forest 


above cases, i am or me view luai uic pro- 
visions contained in Section 52 of me rarest 
Act and Sections 90 and 91 of the Land 
Revenue Act are not Wt by Article 14 ot 
the Constitution of India. 

41. Apart from all this, it passes my 
comprehension as to how the method em- 
ployed for recovery as arrears of Land re- 
venue of the amount claimed on account ot 
the price of the forest produce, can be 
1 1 M a 'k.r ttip nnnf'llanL'S when in Gl. lU 


f ^uTSer than the Government 

Tn thfl case of the Government they ^ 
decide for themselves whether ^ 

^ount is due from the other party. Th^ 

^ recover that amount ^ f ^ 

mercive process under the Revenue n 
' covery A(S. In the case of any other 
'he a suit for the ascertainment of the 

amount due, obtains ^ the price ot the toresc proouce, cim 

that decree through Sg'gtate and against Sall^nged by the appellants when m Cl. 10 
nation m _ favour of * , . jg State to of the agreement dated 9th jMuary 1961, 

other pemons recover the which is not alleged to have been ^legally 

decide its own offends the procured, they themselves have agreed that 

amount ^yp^'^^’f^rSection of the Laws all outstandings under the nCTcement^ may 
principle of ^9^^ P, , c the Constitution, be recovered as amears of land revenue 
enshrined m that the opera- The said clause of the agreement is repro- 

Altemabvely, it YTSS should be con- duced below for facihty of reference: — 

dels -For to pay ..y Inr^a-ent ot toe 

ggrannl be any doubt that the im- purchase money or any part thereof on ^ 
There cannot be ^ . lUp State from ri^ip fixed, the movement of the purchaser 

pugned matSr of realising ^ timbw shall be stopped at the discretion 

“ ^.rinTis whether Oie ^ - — ^ AP ihe out- 


a -^debt ■ BTCVesb-oTr wbeth^ 

^“tof SUr oferiHS. 

^a? pbilc. aod 

dassification in this c^e gjrnrd to the 

reasonable baris for ? 

£'?:SoaSoTS of^toSSoTis app^oot 
poS rtofo“”g 

ing ,the daily We J^^^^Atg^Kve acrivi- 


IS / UUJUCl aiiiliA .n .* - L 

of the Conservator of Forests. AD the out- 
standings of this lease including compensa- 
tion and penalty under the agreement vnU 
be recovered as arrears of Land I^e\'roiie. 
Let me now consider the fourdi conlenhon 
of the learned counsel for the app^ellants 
namely that SecUons 59, 60, 61, 72, 90 mid 
91 of the Land Revenue Act are wid being 
repugnant to Arb'des 19 and -1 of Ae 
^nsHhibon of India. TWre is no 9““^^ 
of the infringement of Arbdes 19, --1 
81 as both the property and personal liberty 
are to be taken away lawfully. Referenre 
in this connection may be made mth ad- 

rtVicorT.»nhnrn; rnaCIC 


fe mS™ S=n,ent ^.3?“ TlSlptor of Malabo, v. Enm™al Ebototo 

^i^rcial transactions w'lth othm S ^ ^ I 957 sC 6 SS, where their LoW- 

m pi^St one is one of ^nch ban^^o^ S^’of^e Supreme Court dealing wrth 
into^ bv toS, Stoto to '‘f'fb toe toaVidon of toe '-f tolv of 
|.V*o1“ft° l.'to'tfSpSlo. “S.V- (2) 5“ toe loeotooda. Act (I9_) aad Seo. 
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bon 48 of the Madras Revenue Recovery 
Act (Act 2 of 1864) observed as follows — 
‘'V^t we have to consider In this ap- 
peal at the outset, is whether either S 48 of 
the Act or S 46 (2) of the Indian Income- 
tax Act or both offend Arts 14 19, 21 and 
22 of the Constitution The decisions of this 
court m Gopalans case, (AIR 1950 SC 27), 
m State of Puniab v Aiaib Singh, 1953 SCR 
254=(AIR 1953 SC 10) and in 1955-2 SCR 
887 s= (AIR 1958 SC 20) are to be borne In 
mind m decidmg this question 
It was held by the majonty of the learn- 
ed Judges m Gopalan’s case, AIR 1950 SC 
27 that the nght “to move freely through 
out the temtoiy of India" referred to m 


this connection be reproduced with advan- 
tage — 

“There Is no doubt that the restnchon Is 
dearly a reasonable restnction withm the 
meaning of the Article 19 (5) of the Consti- 
tution and having regard to the view taken 


19 ^) (d) of the Constitution was bait 


one of me many tnbutes mcluded m the 
concept of the nght to “personal hberty" 
and when a person is lawfully depnved of 
his personal hberty without offending Art. 21 
he cannot claim to exercise any of the n^ts 
guaranteed by sub^ls (a) to (e) and (g) of 
Art 19 (1) for those nghts can only be 
exercised by a free-man 
In that sense therefore Art 19 (1) has 
to be read as controlled by the pr^stons 
of Art 21 and the view that Art 19 guaran 
tees the substantive nght and Art 21 pres 
cnbes a procedural orotecbon is mcoirect 
The decision m Goparaos case AIR 1950 SC 
27 has been followed la this court m a senes 
of cases and that decision must now be taken 
as havmg settled once for all that the personal 
n^ts guaranteed by sub<b (a) to (e) and 
(g) of Art 19 (1) are in a way dependent 
on the provisions of Art 21 Just as the nght 
guaranteed by sub-cl (f) of Art 19 (1) ^ 
subject to Art SI If the property itself is 
taken lawfully under Art 31 the nght to 
hold or dispose of it perishes with it cuid 


wise if life or personal hberty is taken away 
lawfully under Art 21, no question of the 
exercise of fundamental n^ts under Art 19 
(1) (a) to (e) and (g) can oe raised. Under 
Art 2l "procedure established by law" 
means “procedure enacted by a law made by 
the State, that is to say the Union Parha 
ment or the I^egislature of the Slates" 
Agam m J V Knshnaiah v Sub-Colieclor 
Gudur, AIR 1968 Andh Pra 83 (FB) while 
examining Sections 5 and 13 of Madras Re- 
venue MalversaUon Be^aboa (9 of 18^) 
It has been held as follows — 


In Kuppuswam/s case, AIR 1957^ Mad 2^ 
the power of the 


^ — je Government to brmg pro- 
perty to sale under S 52 of the Act can- 
not be construed as mfnngmg the funda 
mental n^t of the petiboner under Ait. 19 
(1) (f) of the Constitution Whatever de- 
privation of the property may result bum 
the proposed action under Section 52 if 
would be under an authonty of law, the law 
being Sechon 52 of the Act It is open to 
the petitioner to seek redress in a civu court 
undCT Section 59 of the Act which is a pro- 
per and effective remedy if the pebtioner Is 
agmeved by the action taken by the State 
under Section 52 of the Act." 

Judging the matter in the light of the above 
pnnaples, I bold that depnvahon of pro- 
perty or personal hberty, if any, resulting 
from an action under Section 52 of the 
For^t Act read with Secbons 00 and 91 of 
the Land Revenue Act is m accordance with 
the procedure established by law 

42 The fourth ground of attack also, 
therefore, fails 

43 Regarding the fifth and the last coo- 
tention of the learned counsel for the appel 
l^ts that there has been discnminatioo In ^ 
the matter of remission of royalty it would 
be observed that the averment made by the 
»pe!lants is very vague and does not give 
details of the circumstances in which the 
mious defaulters were situate or m which 
they were discnmmat^ Moreover, it has 
not been shown by the appellants that in 
making the alleged disclamation any law 
or rule having the force of law has been 
jnolated This contenhon must also, there- 

,be rejected The appellants may, if 
so advised, approach the Government for 
reliei on equitable grounds 

44 For the foregoing reasons both the 
apped Md the Wnt Petition fail and are 
h^W dismissed but In the drcumstanees 
of the case without any order as to costs 

45 MURTA2A FAZL All G J i I 
agree 

GGM/D V C Appeal and pebtfon 

dismissed. 


“Articles 21 and 22 of the Consbtubon 
are not attracted when a citizen Is detained 
or kept in custody in accordance with the 
procedure established by law As sudi 
where arrests are made under the Madras 
Revenue Malveisahon Re^Iabon only to 
recover government dues me arrest and do- 
lenbon cannot be regarded as eonimc with 
in Articles 21 and 22 and the Arbcxes ^ 
not apply to such a case" 


Am 


The foUowmg observations made in Eonduil 
Buchi Rajalmgam v State of Andhra Fnt- 
de^ AIR 1968 Andh Pra 156, may also In 
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Abdul Rashid Shalla, Pebboner v Jag J 
dish Lai and others. Opposite Party 

Cnmmal Ref No 61 of 1967 D/- 8-1- 
1968 from order of City Munsiff Magistrate, 
1st Class Snnagar D/- 24-3-1967 
Cnmmal P C (1898), Secbon 432 (added 
by J and K. Act 27 of 19^ — Reference 
IL/JL/E247/68 
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to Ck)urt — Conditions under which 

a trial ma&strate can make a reference ex- 
plained. 

" The High Court is not an advisory body 
and it is not open to any Magistrate to reia 
any question of fact for the opinion of toe 
High Court The only provision entitling 
a trial Magistrate to make a r^erence is 
the one contained in Section 432 of the 
Code of Criminal Procedure wduch ^ 
added by the State Legislature vide Act Wo. 

27 of 1957. , , „ . J- 

For such a reference toe folloi^g conto- 
tions must concur. 1. The must be 

satisfied that a case pen tog 
volves a question as to the vahmt> or 
Act or Ordinance or any provi^n conta^ 
ed to an Act, or Ordtoance. 
involved must be real and substofaal. A 
mere plea by a party that ^_Act or ^rto- 
nance or provision contamed m an -^ot 
Ordtoance is ultra vires or a mere doubt 
ratertained by toe Court would not be 
enough. If the court is not so satisfied, it 

tooulT proceed ^vito toe 
atrmeved party to move the Higb ^ourc 
S seclFor^lOo of toe Constitubon of 
Jammu and Kashmir ^d 
intil such a motion is 
staved by the High Court. 2. The deter 

SI«o7<.t thf qufS"= Jy 

necessary for the disposal of the <^e. 

S ^e Goto must be of the opmion that 
?ich AcV or Ordinance or pro^|>n « in- 
valid or inoperative. 4. The said Act o 
Ordinance or provtoon must not ^ave been 
already declared by the agi Comt ^ 
which the court IS subortoate or by to 
Supreme Court to be mvahd or “o^emave. 

J. L. Chowdhry, for ^otifioner; Ish^ 
Stogh and K. N. Rama, for Opposite Party. 

OT®ER: This reference 
Pitv Munsiff Magistrate 1st Cfes, SnMg , 
SSch S iSrJgons from 
garding delivery and custody of ^o. 
^ 3845 appe^ to “o to totoUj 

proceeding or otherwise make a reterence 

'“■Se Sto is not an advisoty body 

The ^Sn ^ Magistrate to 

si any quifion of fact for Sie, opinion 
r«er a^ u . g gnty provision en- 

is toe one contained m S^tion ^o.. ot me 

INo 27 of 1937. The said secbon reads as 

"^toere any court is satisfied thrt a 
eas^e pentog before it involves a^esbon 
S^ to^toe^toty of an Act, or Or^ance 


or of any provision contained to an Act or 
Ordtoance, the determination of which fe 
necessary for the disposal of toe case and 
is of toe opinion that such Act or Ordtoance 
or provision is tovahd or tooperafive but 
has not been so declared by toe High CoiM 
to which that Court is subordinate or by 
toe Supreme Court, toe Court shah state 
a case setting out its opinion and toe 
sons therefor and refer toe same for toe 
decision of toe High Court. 

(2) Any court making a reference to the 
High Court under sub-section (1) may, pend- 
ing the decision of the High Court thereon, 
either commit toe accused to Jml or relej^e 
him on bail to appear when called upon. 

A careful study of toe above provision of 
Law will show that for its applicability, the 
following conditions must concur. 

(1) The Court must be safisfied that a 
case pending before it involves a question 
as to toe vSidity of any Ach or Ordinance 
or any provision contained to an Act, or 
Ordtoance. The question involved murt be 
real and substantial. A mere plea by a 
party that an Act or Ordinance or provision 
contained to an Act or Ordinance is iilta 
vnres or a mere doubt entertained by the 
Court would not be enough. If toe Co^ 
is not so satisfied it should proceed vvath 
the bial and leave the aggrieved p:^^ to 
move the High Court under Section of 
the Constitution of Jammu and Kaslimuj 
and continue toe trial until mch a motion 
is admitted and trial stayed by the High 

Court. , , . , 

(2) The determination of toe smd ques- 
tion must be necessary for the disposal of 

toe case. , . . 

(3) The Court must be of the opimop 
that such Act or Ordinance, or provision is 
tovahd or inoperative. 

(4) The said Act or Ordinance or provi- 
sion must not have been aheady declared 
by toe High Court .to which the Court is 
subordinate or by the Supreme Court to 
be tovahd or inoperative. 

2 It is only when all these conditions 
are ’satisfied that a trial Magistrate has toe 
power to make a reference to the High 
Court. In no other case can a trial Magis- 
trate make a reference to toe High Court 
As the requirements of toe aforesaid 
sions contained in Section 432 of tlm Code 
of Criminal Procedure are not satistied m 
the present case, the reference is whoUy 
untenable. 

3. The reference accordingly fails and is 
hereby rejected. The record shall go back 
to the trial Magistrate who shall dispore 
of the matter expeditiously according to 
law. 

BDB/D.V.C. Case remitted. 
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FULL BENCH 

S M FAZL ALL C J, J N BHAT, 
lASWANT SLNGH, ANANT SINGH AND 
R N GURTOO JJ 

Syed Siraj-ul Dm aod another Appellants 
V Kanm Dar and others. Respondents 
Civil Second Appeals Nos 33 and 86 of 
1965 D/ 31 7 1968 against order of Dist. 
Snnagar D/ 6-3-19^ 

(A) J and K. Right of Pnor Purchase 
Act (2 of SmL 1993), Seeboo 14 (as amend 
ed by Act 23 of 1939) — Suit for pr©. 
empbon — Amendment of the Act impmv 
Ing defendant-vendees bile — Amendment 
Dot retrospeebve — Vendee cannot take 
advantage AIR 1965 J and K 62 (FB), 
Overruled. (Majority new) 

Majority view (Ah, C J and Bhat, J 
dissenting — According to the law obtun* 
ing in the State of Jammu and Kashmv a 
vendee carmot improve his posibon alter 
the date of sale so as to defeat the nghi of 
pnor purchase of the plaintiff AIR 1963 
J and K 62 (FB) OvemilecL 3 J and k. LR 
^0 Re! on. (Paras 3S 56 61) 

Secondly B a Statute Is passed dunne 
file pendency of a suit for pre-empbon 
Bviog a better and superior n^t to the 
deleodant vendee, such a nght cannot be 
utilized by the vendee m order to defeat 
the nght of pre-etnpbon where the Amend 
fog Act u not speoficaSy retrospeebve 

(Paras 41 46 57) 
Per Bhat, T., dissenhog (Ah. C J agree- 
ing with him' — The ncht to get the pro- 
perty m prrfereoce to the vendee although 
an inchoate one upto the date of the dea 
con of the first court, comes into existence 
effeebvely mth a decree m favour of the 
plaintiff and even that may not enbde him 
to the property The vendee has the nght 
to improve his status m anv legitunate mao- 
cer upto the date of the decreo Case law 
discussed. (Paras 17, 20) 

(B) ) and K. Laws Consolidabon Act 
(Sml. 1977), S 4 (1) (b) — Consbtaboo 
of Jammu and Kashnur (1957), S 157 ^ 
Advice tendered by Board of Advisers — 
Command Order of the Ruler accepting 
cdvice — Becomes law of the State. 


A.LB. 


Per Jaswant Smgh. J (Anant SInfdi. J 
esreeing with him) The order of the RuIct 
ol the State of Jammn & Kashmir who was 
an absolute sovereign could not but ^ re- 
prded as a law He was the Supreme 
Legislature, the Supreme Jndiaary, 
end the Supreme Head of the exe- 
cutive and there were no consbtu 
booal hmitaboas upon his aolhonty His 


commands were binding in the same way 
*e all 


them AIR 1955 S a 352. AIR 1958 SXl 
60 & AIR 1960 SC 862. ReL on. 

(Para 68] 

Therefore the command order which in 
effect ordained that the pnonty must be 
determined with reference to toe date d 
sale and not with reference to the date of 
InsbtuboQ or the demsion of a suit for pre- 


empbon subsequently brought by one of 
claimants became the law of tl 


as any other law and they could override 

ether la%vs which were in conflict with 


the land. 8 

1 and K LR 210, ReL on. 

(Faitt 87, 48) 

Per Bhat, J (AH, C J agreemg wSh 
him) The acceptance of the advice of the 
Board of Judicm Advisers by IIis Highness 
would not be tantamount to His passing 
or promiilgahng any law but would at best 
be an interpretation of the provisians ol 
some law, m this case the Ri^t of Pnor 
Purchase Act Even otherwise in the pro- 
sent case the competent lepslahire of the 
State has passed the Amending Act No. 23 
of 1959 Therefore this Amending Act wiH 
supersede the previous bws m force in the 
State under Seebon 157 (3) of the Coostl 
tnbon of Jammu and Kashmir whether they 
were in the shape of statutory legislaboo or 
any command, proclamation or Phannaa 
Bsued by His Hignness the Maharaja. There- 
fore if this Amending Act gives any prote^ 
bon to the vendees the previous state ol 
law as laid down by His Highness in ao; 

X ng the advice ol (ho Board of Judicial ^ 
sers will stand repealed to the extent y 
It is lacoDsutent with the Amending Act 
(Paras 9 29] 

(O J and K. Right of Pnor Purchase 
Act (2 of 1993) Seebon 14 — Amendment 
of by J and K. Act of 23 of 1959 — 
Amendment not retrospeebve — Does 
not affect pnor rights of agnates and co* 
shajors (Majonty view) 

Majonty view A close icnibny of the 
provisions of the Amending Act of 1959 
shows that there is nothing in the said Act 
which ordams (hat the ameodment shouW 
be given a retrospeebve effect. The ameod- 
ment brought about in Seebon 14 by 
Amending Act which gave a priority to a 
leoant over an agnate and a co^iharer has 
therefore no retrosp^ve effect and the 
njdit which has alre^y vest^ m an agnate 
could not be divested arid superseded by a 
tenant who had no nght of pre-emption at 
the date of the sale on the basis of the 
amendment enacted after the institution of 
the suit for pre-emption. (1963) 8 SCR 
8S4, Distinguished. 

(Paras 39 40 49 58] 
Per Bhat. J (dissenting) If we accept the 
test that a pre-emptor must retain his ri^it 
npto the dale of decree then obviously if 
any legislation is pas^^l by any comp^ent 
Ittislature wbich d^mves the pre-CTuptor 
of contmumg with tus suit or agents ins 
suit. It has to be apphed to his case. The 
vendee stands on a firmer footing If the 
legblature confers upon him a better btla 
than he had before to be able to defeat tlw 


IL/n./E259/68 
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rights of the pre-emptor than he had if he 
had to take resort to other actnons either 
his own or somebody elses to improve his 
status. In this case when the suits were 
still pending in the trial court the amend- 
ment came in the form of Amending 
tion 14 of the Right of Prior Purchase Art 
by means of an Act No. 23 of 1959 and 
the vendees had a better or a complete 

answer to the suits of the plainbfi^ 

(Para 22) 

Per Ali, C. J. (Dissenting):-— If a nght 
of pre-emption can he defeated by a defen- 
dant vendee Ijy improving his bUe or ac- 
quiring a superior right by m act inter vwos 
even after the suit is filed but before Q 
decree is passed, there is no reason why &e 
same end cannot be achieved by the vendee 
defendant through operation of 'vlu^ 

is passed during the pendenm- of ^e smt 
but before a decree is passed. Act^ 

tion in .sucli cases is not that the Act k 
retrospective, but i resoWes i^K 
to the fact that the Act havmg 
been passed prevents *e olaim of 
pre-emption from ripening into a Ml fl^g 
ed right with the result that the nght thm 
IL a nal„™l deatl, 

has acquired a supenoi 27) 

of lav/. ^ 

(D) Constitution of 
_ Advice by Board of Advis^ ‘S 
^and Kashmir accepted by ^ 

vSupreme Court of India can it. 

Per Bhat T.— Under Article 141 of the 

Conrtitution Jf India, the law lai^own by 

the Supreme Court ^l'*!** ^ A® “f®- 

land. U there is whe£ 

pretaUon of any legal enacOTenr 
L Ur, Privy, Cuuuod or by 


aecisious. me ueeibiuua 
therefore most be deemed to have been the 
law for the State until the Legislature m- 
did it by its enactment. (Para 54) 

(E) Civil P. C. (1908), Preamble — < 
Interpretation of Statutes — Retrospectivo 
effect — (Interpretation of Statutes). 

Any amendment in substantive law is not 
retrospective unless expressly laid down or 
by necessary implication inferred. Proce- 
dural laws are always retrospective in op^ 
ration. (Paras 2^ 2% 

46, 67) 

Cases Referredt Chronolo^cal Paras 

(1967) AIR 1967 J and K 44 (V 54) = 

1967 Kasb LJ 83 (FB), Collector 
v. Habib-Ullali-Din 20 

(1966) AIR 1966 Punj 374 (V 53) = 

ILR (1966) 2 Punj 125 (FB), Ramji 
Lai Ram Lai v. State of Punjab 13, 18 
(1965) AIR 1965 J and K 62 (V 52) = 

1965 Kash LJ 105 (FB). Master 
Sewanath v. Faqir Chand 10, 18, 

29, 38, 65 

(1963) 1963-3 SCR 884 = (1963) 

2 SCI 659, Amir Singh v. Ram 
Singh 15, 25, 26, 

^ 27, 39, 46, 51 

(1962) AIR 1962 J and K 79 

(V 49), Satar Mohd. v. Saraf-ud- 
din 

(1960) AIR 1960 SC 862 (V 47) = 

(1960) 3 SCR 311, Sarwar Ali v. 

State of Hyderabad 
(1960) AIR 1960 SC 1368 (V 47) = 

(1961) 1 SCR 248, Radha I^shan 
Laxminarayan Toshniwal v. Shridhar 

prerauon oi juiy iT or.,, nfhpr autho- Ramchandra Alshi ^ 

by die Privy Council .f^y^eraretation (I960) AIR 1960 J and K 112 (V 47) = 
rity, which is contrary to the Nabin Ganai v. Mohd. fcmad 18 

nn Llie SclUlO 'irvr-'n OOQ r\T 


18 


88 


rity, which is contrary to the Nabin Ganai v. Mohd. ^mail 


V. Kbazan Sin^ 


Naj? 293, Ref. to. 

tlie saih I“'v loses ^ite^staMoiy^ 

S oMammu and Kashmir whi^ g- j 1954 231 (V 41) = 

A follow the -oof ^ ^ 

< under Article 141 ot me ^g^ 

India. „ 

Pe, Anuut Slnuh, 

Court has not done it so far in any or ns 


10, 17, 25, 
29, 37, 88, 50, 
53, 54, 55 

(1956) AER 1956 SC 60 (V 43) = 
Director of Endowment, Govt, ot 
Hyderabad v. Akram Ali 
(1956) AIR 1956 Bom 586 (V ^) — 

ILR (1956) Bom 693. I.-T. Commr. 

V. Shrfnibai 

(1955) AIR 1955 SC 352 (V 42) = 
Ammeer Unnisa Begum v. Mahboob 

( 195 "^' AIR 1955 Nag 293 (\^ ^) = 

ILR (1954) Nag 392, Punjabal v. 
Shamrao 


88 


10 


88 


10 


iX-** - , . -Q -- 

Poonamchand 
(1952) AIR 1952 Raj 5 (V 39) = 

ILR (1951) 1 Raj 329, Gopichand 
V. Meenalal 

(1944) AIR 1944 Lab 172 (V 81) = 

ILR 1944 Lah 473 (FB), ^iz „ 

Mohammad v. Fajar All Khan 1» 


64 3 & K. IPn 1-5] SiraJ-ul Dm v Karim Dar (FB) 0 N Bhat J) 

(1941) AIR 1941 Lah 433 (V 28) « 

43 Pun LR 581 (FB). Madho Sm^ 

V James R R Slunner 13, 37, 48 

(1932) AIR 1932 PC 57 (V 19) = 

ILR 54 All 189, Hans Nath v 
RaAo Prasad 

(1924) AIR 1924 All 82 (V 11) = 

ILR 45 All 709 Baldeo Misir v 
Ramlagan Shukul 

(1917) AIR 1917 Oudh 390 (V 4) =» 

41 Ind Cas 909, Sitla Baksh Smgh 


A.LB. 


13. 35 


13 


13 


17 


17 


(1909) 4 Ind Cas 337 = 1909 Pun 
Re 91 (FB) Dbanna Smgh v Gur 
Baksh Smgn 13, 37 

(1899) ILR 21 All 441 = 1899 All 
\VN 163 Ram Gopal v Plan Lai 13 
(1894) 136 Pun Re 1894, Dhanl Nath 
V Budhu 

(1890) ILR 12 All 234 (FB) Deold 
nandan V Sn Ram 
S J and K LR 210 Dhaiam Smgh v 
Silaram 7 9 29 37 

J N Bhan and S P Vohra, for Appel 
lants Ishwar Smgh and R N ^ul, for 
Respondents 

J N BHAT, J 1 Two suits for possession 
o! agncultural land, one (or 4 kanals under 
survey No 951 m village Dadompora and 
the other for 9 kanals 14 nurlas under snr 
vey No 936 situate In the same village 
were brou^t hy Syed Siraf ut Dm and Syed 
Ahmed against Karim Dor and others 


appeal to this court against these fmdmgs. 
The finding of fact recorded by both tte 
Courts below is that the pre-empton are 
the heirs of the vendors and the vendees 
are the tenants of the land sold 
4 The case came up before a Single 

K of this court who referred them to a 
on Bench. Later on the Division 
Bench by means of its order dated 29th of 
May, 1968 referred the cases to a Full 
Bench and the cases were heard by the 
Full Court The two propositions that were 
referred to the Court were whether or not 
the defendants can by improvmg their title 
durmg the pendency of the suit defeat the 
right of pre-empbon Secondly if a statute 
IS passed during the pendency of the suit for 
pre-empbon givmg a better and a superior 
right to the d»endant vendees, whether 
suidi a right can be utilised by the vendees 
in order to defeat the right of pre-emphon 
where the Act is not specifically retrospeo- 
hve 

5 The sole quesbon that has arisen for 
delermmabon m thes e ca ses is whether the 
amendmg Act No XXHI of 1959 can have 
any applicahon to the facts of this case As 
will be clear from the statement of facts 

S ven above the lands were transferred in 
e year 1958 sale deeds havmg been exe- 
culed on 11-^1958 and registered on 12-^ 
1958 The suits were lasbtuted on 119* 
1958 and 10-^1959 The Amending Act ^ 


£»iiuicM oiuui ayauiat uiu ana outers 

The cases were insbtuted on 11 9-1958 and 23-10-1959 that is after ^ 


on 10-3-1959 respecbvely In the fust case 
Ahad Shah was the vendor while in the 
second suit Syed Mohd, Shah was the veo 
dor In the first case the alleged s^e 
eonsiderahon was Rs 1 000 and in the 
second it was Rs 1 500 The plaintiffs 
alleged that they were the heus (agnates) 
of the vendors and co-sharers in the land 
sold. 


the sales in quesbon and after the usbm> 
bon of the smts The provisions of this 
amending Act have to be reproduced before 
I tale up argument advanced by the 
learned counsel for the parties Section 2 
of this Amending Act amends Secbon 14 of 
the Right of ftior Purch^e Act, 1993 and 
st^es 


The defence of the vendees was that 
they were the tenants of this land, they de- 
nied the rebbonship of co-sharers of the 
plaintiffs VIS a VIS the vendors 

3 A number of issues were raised In 
the suit The trial court held that the ven 
dees were tenants of the land m question, 
the plaintiffs were the heus of the vendors 
and held the pnce os entered in the sale 
deeds as proved but held that on the basis of 
Act No XXm of 1959 which came into 
force on 26-10-1959 the defts bemg tenants 
of the land had a supenor nght to of 
the pre-emptors, it dismissed the suits on 
5-9 1962 On an appeal before the learned 
District Judge Srinagar, the Issue of const 
derabon was not pressed. Further the 
plainhffs bemg co-sharers of the vendors 
also was not pressed But the p laintiff s 
were held to be the hens of the vendors 
Agreemg vnlh the finding of ftie trial court 
that the defdts were the tenants and fliey 
could improve their btle upto the date of 
the decree, the learned District Judge dts 
missed the appeals by his order dated 6-S- 
1963 The puinbffs have come m fiuther 


14 Persons in whom nght of pnor 
purchase vests m respect of sale of agncul- 
tural land and village immovable property 
Notwithstanding anything contamed in any 
law, rule or custom but subject to the provi 
sions of Secbon 13 the nght of pnor pur 
chase in respect of agnciutural land and 
viDace immovable property shall vest 
(a) \Vhere the sale is by a sole owner or 
occupancy tenant or m the case of land or 
property Jomtly owned or held, by all the 
co-sharen Jointly Firstly m the tenant 
culUvabng such l^d where the sale of agrl 
cultural land and in ^e tenant occupant 
thereof where the sale Is of village im- 
movable p rope rty , and 

Secondly — m the persons In order of 
succession who but for such sale would be 
enbtled on the death of the vendor or vet^ 
4ap to inhent the land or property sold ■* 
sub-secbon (b) of Secbon 14 also has been 
amended but it is admitted before us that 
that provisfou of law does not apply to these 
cases Therefore on the fmdings of the 
lower courts the contest with resjiect to this 
property is between the heirs of the vendon 
ano the tenants cultivating fha land. 
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lay down any rul^ 
infeectly affects the undoubted 
S)wers of the High Court to pass ord^ 
to prevent grave and substantial iniury 
to the parties. 

But in our view 

to be followed hi this High Court ^otod 
& that Siarily the IDgh 
entertain a revision unless tl^ 
^S^roadied an S^erior m 

first instance and ^v^ not deviate ^om 
that practice, except on spfa^ 
tomal or extraoi^ary 

enforoemsnt of the rule of pra^w » 

Z SSgicI mrSedT rSp”|r«l 
fa the ffish Court, capaot fake 
tage pf his deviation frona the rui 

’'T^Ha^g conceded the right of a 
2. Having cont,.^ direct under 

?“^g’o?4S”^*o^ot proper 

f'tfaer^&'SM by tosi^^o. e.o«-^ 

tional or ®^aor^^^^ petition, 
made out for entertaJ^g 
"What could be axcaphon^or 
nary groimds’ is not^ justice. Could a 
ment of the learned the 

party be permitted to 

High Coi^ ^ “^^at acSSi^ to him 
Sessions e°L ^^^Ible in the High 

better legal aid is ai^ame 
Court cente toj^ com^ 

to the High Court? Wo do nm 

in entertaini^ ^^nn^dered proper or 
grounds co^ ^^iff^at the Sesaons 

Judge or the Di^«^ orders of stay 
inherent power to m^ ,^ould be justi- 
and therefore toe P^W o ^gct^ is 

fied in aPP^o^^f^^ection itself con- 
also not correct.^ tn® , j .^jg pist- 
fers on the Sesaons ^ suspend exe- 

rict Magistrate toe po ^^.der and also 
cution of the senten 

to release the acci^e pgg_ 

Sub-Divisional Mag^ra ° also 

sess such a Power ovepjhougn^^^ 

IS possessed of rew records 

under Secfaon 43o. to District 

will have to lie to^^ o interim 

Magikrate for P^®^^,nassing interim 
orders. This pow^ °coufd be exercised 
orders of sn®Pon^^°P „„dation ^der Sec- 
even when a Pocomm ^erefore, difS- 
tion 438 is • . gj^d’ exceptional or 

cult for. a P^’^.J^ds to Tustoy his ac- 
) extraoromary ^oim^ xo j .jbe 

tion in aPProacl^g ^ 3 p. 

result wnuld be that 

proach^ toe Imv ^ gp, 

^^“^^ tWs^ CoSt because of .the m^- 
SS^fahSSy 
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a party approaching toe High Cpurt 
without first approaching the S^sions 
Judge or the District Magistrate A 
Single Bench of toe Gujarat agh C^ 
in Surai Mohan v. State, iHR 1967 Guj 
126 has observed; 


“It was then said that the applicant 
has not gone to toe Sessions Court 
against an order passed by the lear^d 
Magistrate and has come directly to 
Court. Ordinarily it is true that toe 
TTi ph Court is reluctant to entertam toe 
petition in revision directed against my 
order passed by toe Magistrate. But 
even if he had gone to toe Sessions Court, 
it was not possible for it to pass any 
adequate orders and it would have been 
required to refer toe matter to toe Higii 
Court for having suitable orders m toe 
matter. That would have taken a good 
lot of time and toe purpose behmd. tne 
/.laim in toe petitioner would obviously 
be frustrated. There is no bar under 
any provision of law, saying that an a^ 
plication in revision cannot he directly 
to toe High Court and that .it must M- 
ways come through toe Semoi^ Ctourt. 

To toe same efiect is toe Division Bench 
ruling of toe Patna High Co^in Stodev 
Mandal v. Honga Murmu, AIK 1967 Pat 
223. 

3. We cannot shut our eyes to toe, 
glaring fact that the Sessions Judge or 
toe District Magistrate is incompetent to 
render adequate relief to an ag^wed 
party invoking the revisional junsmchon 
vested in them under Section 435. If toe. 
Court is satisfied that toe revision 
is frivolous, toe petition will be 
dismissed, but on toe other hand ri it 
is satisfied that toe order of the Subor-, 
dinate Magistrate has to be vacated, a re- 
port to that efiect wiU have to be for- 
warded to this Court imder Section 
In either case, the party will have. to ap- 
pear in this Court and present lus case 
again. It is true that if the Distitot 
Magistrate or the Sessions Judge reports 
in favour of toe accused, he n^ not 
be represented in toe High Cou^ par- 
ticularly when toe illegality of toe con- 
viction or toe severity of toe sentence is 
patent. But, as a general ^e toe ac- 
cused is also served with notice on tne 
reference, and he appears either person- 
ally or through pleader. Hi .^U 
where toe Sessions Judge or the District 
Magistrate refuses to make a reference 
the petitioner has a right to approach this 
Court. The efiect is that an aggrieved 
party is put to the trouble of presentmg 
his case in two Courts one afi.er toe 
other. 

The view, that if this praj^ce is fol- 
lowed. toe work of toe High Court ^idd 
be minimised, does ^.t nimear 
be convincing. The High , by the 

event, will have to be approached by tne 
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aggneved party at the final stage and it 
is unreasonable to think that the High 
Court would cease to be flooded with 
petitions of this kind if the restriction is 
tightened. Effective orders can be passed 
by the Sessions Judge and the Distnct 
llagistrate. only In dismissal of com- 
plaints under Sections 203 and 204 (3) 
In orders of disdiarge In all other In- 
stances the Distnct Magistrate or the Ses- 
sions Judge sitting in revision, can only 
make a reference as contemplated in Sec- 
tion 438 if satisfied that the order under 
revision Is wrong and calls for interfer- 
ence. We would also like to point out 
that it Is not correct to say that the 
jurisdiction vested in the Sessions Judge 
and the I^nct Magistrate on the one 
hand, and the High Court on the other, 
IS "concurrent” m the stnet sense of the 
term. The expression "concurrent' con- 
notes "joint and equal in authoriW” 
In other words, the two agencies or units 
should possess co-equal powers, but In 
the present instance the power is not co- 
equid as we have already seen. 

4. There is also another handicap and 
that takes us to the question of limita- 
tion. Article 131 of the new Limitation 
Act prescribes a period of 90 days for 
entertaining an application of this nature 
and the period would run from the 
date of the decree or order or sentence 
sought to be revised." The period hu 
to be reckoned from the date of the 
order of the Magistrate and not of the 
Sessions Judge declining to make the 
reference On this matter, the Patna 
High Court would observe In AIR 1967 
Fat 223 ated already; 

"We therefore, hold that in a case, 
where a party makes an application In 
revision to this Court for setting adde 
an order of a Magistrate passed In a 
proceeding under Section 145 Code of 
Criminal Procedure the period of ninety 
days prescnbed by Article 131 of the 
Jr Ar iSv cwamfej 
from the date of the order of the Magis- 
trate. ard that. In such a case, the peti- 
tioner is not bound to approach the Court 
of Session before coining to this Court." 
Normally some time would elapse before 
the Sessions Judge is able to pass an 
order either declining to refer or making 
a reference and by that time the period 
cf ninety days would In most cases run 
out In such a situation, without an an- 
plication fr condonation of delay, the 
revision petition would not be entertain- 
ed. The pendency of the petition In the 
Sessions ^urt no doubt could be urged 
as ground for the delay and it Is possible 
that the Court may view the ground hb^ 
rally and excuse the delay That apart 
the fact remains that the party is pot 
to additional expenses, on that count 


When the law confers a right on a 
party be must be able to enjoy the right 
vidthout shackles or snag obstruchng 
him. To avail himself of a remedy helo 
out by the Code, the party Is asked to 
approach first a tribunal with no pow» 
to render the rehef. This in effect Is 
putting the party in double-jeopardy We 
are of the view ^lat it would be impio- 
per to compel a party having a strong 
case in his favour under Section 438 ol 
the Code; to approach first the Sessions 
Judge or the Ihstrict Magistrate He 
should not be compelled to do so except 
in cases where the Sessions Judge or the 
Distnct Magistrate is capable of pass in g 
effective orders, as In a case of discharge 
or dismissal of complaint In all othei 
reviaonal matters the aggrieved party 
may approach this Court direct if so 
dined 

5. We would answer the reference In 
the above terms. 

LGC/DVC. Order accordingly. 
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E. A. Thomman and another, P*tl" 
tieners v Regional Transport Officer, 
Emakulam and another. Respondents. 

Original Petns. Nos. 1476 and 1831 o! 
1966 and 535 and 930 of 1967. 73/- 
im 

(A) Constitution of India, Art 246, 

Sch. 7. List 2. Item 56 — Kerala Motor 
Vehicles (Taxation of Passengers and 
Goods) Act (25 of 1963), Pre., S. 3 — Art 
imposes tax on passengers and goods and 
not on operators or on their mcome H 
15 within the competence pf State Legu- 
lature — AIR 1952 Pat 359 (SB) & A® 
1954 Mad 569 & AIR 1961 SC 1480 & MB 
1962 Madh Pra 108 & AIR 1963 Mys 49, 
FolL (Paras 9, 13) 

(B) Constitution of India. Arts. 14, 226 

— Kerala Motor Vehicles (Taxation of 
Passengers and Goods) Act (25 of 1963), 
Sa, 3, 18 — Constitutional validity of Art 

— Provisions alleged to be discrimina- 

tory on grnnnd that tax payable by 
passenger or owner of goods must depend 
sot on the distance that he traveller or 
the distance for which the goods were ear- 
ned out but on total distance that vehicle 
travelled a day Discrimination affect- 
ing passengers or owners of goods hn( 
not wnt petitioners who are npeiatoT* -T 
Petitioners, held not entitled to raise such 
a point — Provisions, held to be not dis- 
cninmatory. (Para 16) 

(C) Constitution of India, Art. 19 
Tax Laws are not beyond clutches of 
Art. 19 — Mere imposition of tax hy 
KL/LL/F365/68 
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itself does not infringe Art. 19 — There 
mn^ have been crippling of trade or 
business — Kerala Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act (25 of 
1963). Pre. — Act has not imposed any 
restriction on operators — They have 
been utilised merely for facilitating col- 
lection of tax imposed on passengers and 
owners of goods — Operators cannot rely 
on Art. 19 to challenge validity of the 
l&ct (Paras 17, 18) 

(D) Constitution of India, Art. 265 — 
Kerala Motor Vehicles (Taxation of 
Passengeis and Goods) Act (25 of 1963), 
Pre., _ Ss^ 3, 43, 44 — Taxing statute 

tnurf itself provide for payment and col- 
lection of t^ from such person as are 
made liable by the impost — Provision 
for collection of tax hhid to be unsatis- 
factory. 

The Kerala Motor Vdiides (Taxation 
of Passengers and Goods) Act, is not a 
law for the purpose of enabling the col- 
lection of any tax imposed by any other 
statute. This is a re^latory measvure in 
rdation to the matters provided in that 
Btatbte. Provision has been made for the 
State to give directions to the State 
Transport Authority. That provision in 
BO far as ft pertains to directions relating 
to fares and freights is contained in 
S. 43 wherein sub-section (1) states wth 
r^erence to what matters the directions 
enumerated under that section can be 
given. The matters are the advantages 
oSe:^ to the public, trade and industry 
by the development of motor transport, 
the desirability of co-ordinati^ road and 
rail transport, the desirability of pre- 
venting the deterioration of the road 
system and the desirability of preventing 
uneconomic competition among motor 
vehicles. And by notihcation in the Offi- 
cial Gazette it is provided that the State 
Government may issue directions to the 
State Transport Authority, inter alia, re- 
gar^ng the fbdng of fares and freights 
for stage carriages, contract caiTia<^es and 
public carriers. Ss. 44 (3), 43 and 60 are 
made purely for the purpose of the Motor 
Vehicles Act (Para 26) 

If the tax under the Act is not on the 
operator and is an impost on the passen- 
ger or on the owner of ffie goods, it is 
not a relevant consideration at all in the 
matter of giving directions under S. 44 
(3) or in the matter of fixation of the 
fares under S. 44 (3) by the State Trans- 
port Authority. When a taxmg statute 
has impugned a tax on a particular class 
of persons that statute or at least the rules 
framed under the statute must itself pro- 
vide for the paNToent and the collection 
of the tax from such persons as are made 
liable by the impost The amount claim- 
ed must be neither more than the_ tax 
Imposed nor less. If more is claimed 
from the passenger or the o^mer of the 
goods there 'U’ill be no authority of law 
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for it And if only less is claimed the 
operators wiU have to make up the differ- 
ence for which also there is no authority 
of law. So it must be ensured that the 
precise amoimt alone is collected from 
the passenger and the owner of the goods 
Tl^ cannot be achieved by the method 
said to have been adopted viz., fixation 
of enhanced fare under the Motor Vehi- 
cles Act This is a very unsatisfactory 
vray of making provision for the collec- 
tion of a tax imposed by a statute AIR 
1962 Madh Pra 108 & AIR 1954 Mad 569, 
Dise _ (Paras 26. 29) 

Provision must be made expeditiously 
for the collection of the tax from the 
passenger as tax specifying the Quantum 
calculated and computed on the basis of 
the provision of the Act. This will of 
course be payable to the operator who 
has been made liable to pay the tax to 
the State. It is for the State Legislature 
and/or the State Government to take 
such steps as are necessary to provide 
the machinery. AIR 1952 Pat 359 (SB), 
Rel (Paras 30, 41) 

(E) Constitution of India. Part 13, Arti- 
cles 301, 304 (b) — Scope — Kerala 

Motor Vehicles (Taxation of Passengers 
and Goods) Act (25 of 1963), Pre., S, 3 — 
Burden imposed by tax held to be reason- 
able. 

A merely regulatory measure will not 
attract Part XIII of the Constitution and 
there can be no question of violation of 
Art 301 and therefore no necessity to 
satisfy Art. 304 (b). AIR 1961 SC 232 & 
AIR 1962 SC 1406 & AIR 1964 SC 925, 
Rel. on. (Para 21) 

But the Kerala Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act is not 
a purely regulatory measure. It Is a 
taxing statute. It impugns Article 301 
and it can stand only if it satisfies Arti- 
cle 304 (b). (Para 22) 

The burden imposed by a tax on trade 
would prima faice be reasonable and in 
the public interest because it is intended 
for raising money "in order to carry on 
the function of Government and to sus- 
tain the manifold welfare activities 
undertaken by it”. The fact of Presiden- 
tial sanction for the Act has also to be 
given its due weight and importance. 
The tax imposed by the impugned Act 
is on the passengers, collectible from the 
operators, who could, and should reim- 
burse themselves from the passengers. 
And there is therefore no question of the 
tax imposed casting such burden as would 
cnish the industry or drive the operators 
out of existence, AIR 1964 SC 925, ReL 
on. . (Paras 38, 40. 41) 

Cases Referredi Chronological Pxiras 
(1966) O. P. No. 396 of 1966 (Ker) 14 
(1964) AIR 1964 SC 925 (V 51)= 

(1964) 5 SCR 975. Khvcrbari Tea 

Co., Ltd- V. State of Assam 14, 20, 

23, 37 
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(1963) AIR 1963 SC 1667 (V 50)= 

(1963) 50 ITR 171 Rai Ram- 
knshna v State of Bihar 14, 23 
(1963) AIR 1963 Mys 49 (V 50), 

H. K. Swaranavar Nashar v State 
of Mysore _ ^ 

(1962) AIR 1962 SC 1406 (V 49)= 

(1963) 1 SCR 491, Automobile 
Transport Ltd. etc. v State of 
Raiasttian 20. 23 

(1962) AIR 1962 Madh Pra 108 
(V 49)=1962 Jab LJ 214. Madhya 
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GOVINDAN NAIE, Jj — These writ 
applications were heard along with a 
batch of other writ appllcabona where 
common questions have be^ raised. It 
is agreed that the decision In these cases 
will govern the other peUbons as welL 
2 The petitioners in these writ ao- 
plications are all 'operators’ wlthm the 
meaning of that term as defin^ in Se^ 
bon 2 (b) of the Kerala M^r Vehicles 
(Taxabon of Passengers and Goods) Act, 
1963, (hereinafter called “the Act*} They 
impugn the validity of the Act The 
grounds on which the Act Is dialleneed 
may be grouped under five heads (a) the 
enactment though it purports to be imder 
Item 56 of List II of the Seventh S^e- 
dule to the Constitution really does not 
fall within the ambit of t^t entry; in 
fact it has trespassed on le^fislabve 
powers vested with the Union Parlia- 
ment and is a colourable piece of legis- 
labon and is Inco mpetent, (b) the Act 
violates Part XlU of the Constitution, 
particularly Article 301 thereof, and does 
not satisfy the requirements of Arti- 
cle 304 (b), (c) the Act infringes Arti- 


cle 14 of the Constitution, (d) that it Is 
against the provisions in Article 19 (1) 
(g) and finally (e) that even If the Act Is 
construed to have imposed the burden of 
the tax on the 'goods and passengers’ It 
Is ineffective because of lack of 
provisions In the statute or rules made 
thereunder for collection of the tas 
from the passenger and/or the owner oi 
the goods 

3 We shall deal with these arguments 
serially But before doing so, it is neces- 
sary to refer to the sahent provisions in 
the Act to understand its scope and ambit 
We may refer first to the preamble of 
the Act w^ch runs thus*— 

"Whereas it Is expedient to provide for 
the levy of a tax on passengers and goods 
carried In stage carnages and public car- 
rier vehicles In the State of Kerala " 
This is followed by the Important charg- 
ing Section. Section 3, which we shall 
extract in fulL 

"Levy of tax on passengers and goods. — 
On and from the date of commencement 
of this Act, there be levied and paid 
to the Government, a tax on all passen- 
gers. luggage and goods carried by steM 
carriages and on all goods transports 
by pubUc earner vehicles, at the rate of 
10 naye paise in the nipee on the fares 
and freights, payable to the operators of 
such stage carnages and at the rate of 5 
naye paise in the rupee on the freights 
payable to the operators of such public 
earner vehicles 

Provided that In the case of all go^ 
transported by public earner vehides for 
export out of the temtory of India, no tax 
tmder this section shall be payable 

Provided further that no tax sha ll be 
levied on any passenger, luggage or goods 
carried in a stage carnage, if the totd 
distance permlttSi to be covered by such 
stage carriage in a day, does not exceed 
eighty kilometres 

Explanation L For the purpose of th& 
proviso, "export" shall not indude move- 
ments of goods from one port in the ter- 
ritory of India to another port in the said 
territory 

Explanation 2. For the removal of 
doubts it is hereby declared that — 

(i) in respect of passengers luggage or 
goods booked through over the railways 
and any road transport service, the tax 
payable under thm Act sliall be cdculat* 
ed only on the fares and freights oayable 
on such passengers, luggage or goods for 
the distance on the road covert by the 
taxable vehicle 

(u) no tax shall be payable tmder this 
Act on goods earned by any vehide 
o^ed by any department of the Central 
Government or by the Railways." 

Section 4 provides for the composiSon 
of tax on an application by the operator 
which term tnpan« "any person whose 
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name is entered in the permit as the hol- 
der thereof’. Section. 5 enjoins that in 
respect of every taxable vehicle, meaning 
thereby "a stage carriage, or a public 
carrier vehicle, which is referred to in 
Section 3”, the operator shall ddiver or 
cause to be delivered a return in the 
prescribed form and Section 6 enjoins 
that the operator shall pay the tax pay- 
able during any month to a Government 
treasmry and the receipt evidencing such 
payment forwarded to the prescribed 
officer before the 15th day of toe month 
immediately succeeding. There is a fur- 
ther provision made in Section 7 for 
action being taken where no returns have 
been filed or when toe retoms filed by 
toe operator appear to be incorrect or 
incomplete. Section 8 provides for steps 
to be taken against toe operator in case 
of escapement of tax. Penalty can be 
imposed on toe defaulter under Section 9 
and Section 10 contains a prowsion _ f or 
the recovery of tax due under Sections 
7, 8 and 9. 

It is clear from Sections 11 and 12 toat 
a transferee of a motor vehicle will be 
liable for toe tax toat shoffid have been 
paid by the transferor and toat no tax- 
able vehicle shall be used on any pub- 
lic road in case any tax or penalty pay- 
able in respect thereof remains unpaid 
or where returns required by Section 5 
have not been filed. Section 15 provides 
for offences and penalties and Section 17 
for composition of offences. There is 
provision made in Section 18 for reduc- 
tion of tax in certain cases and Section 
19 contains toe power of Government to 
notify exemptions. The only other pro- 
vision that we need notice is toat con- 
tained in Section 20 which empowers toe 
Government to make rules. These powers 
as normally, are expressed in Section 20 
(1) in very wide terms, namely, to make 
rules to carry out the purpose of the Act 
and in enumerating toe spedfied powers 
without prejudice to toe generality of the 
provision in Section 20 (1), it is inter alia 
provided in Section 20 (2) (g) toat rules 
may be made for any other matter for 
which there is no provision or no suffi- 
cient provision in toe Ad and for which 
providon is, in toe opinion^ of toe Gov- 
ernment, necessary for giving effect to 
toe purposes of toe Act. 

4. On toe basis of these provisions 
counsel appearing in these cases urged 
toat notwithstanding the preamble to 
toe statute which speaks in fairly _ clem 
and unequivocal terms that toe object is 
to levy a tax on passmgers and goods 
carried in stage carriages and public 
carrier vehicles in toe State and notwith- 
standing toe repetition of toe same wor^ 
in the key section, as we may call it, 
Section 3, which is toe charging Section, 
and further provision being made in Sec- 
tion 19 empowering toe Government by 
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notification to exempt or reduce toe tax 
or toe rate on any specified class of 
passengers, luggage or goods, toe statute 
has in effect, if not actually, imposed the 
tax on toe operator, namdy, toe person 
whose name is entered in toe permit as 
the holder thereof. 

This submission is made on toe basis 
of toe provision contained in Sections 5 
to 10 and toe further provisions contain- 
ed in Sections 11 and 12 as well as those 
in what we may call toe penal provisions 
of toe statute.^ The argument is that 
though toe legislature has chosen to use 
the language of toe Constitution con- 
tained in Item 56, of list II of toe 
Seventh Schedule to the Constitution 
which speaks of "taxes on goods and 
passengers carried by road or on inland 
waterways” they have imposed the tax 
not on toe passengers or on toe goods, 
in toe sense on toe owners of the voods, 
but on toe persons who carry these 
passengers or goods, namely, the opera- 
tors. It is on this basis that it is urged 
toat toe statute is a colourable piece of 
legislation. 

Our attention has been invited to Item 
89, in List L,of toe Seventh Schedule to 
toe Constitution dealing with powers of 
Parliament and it was emphasised toat 
that entry permits legislation imposing 
taxes on railway fares and freights but 
there is no corresponding entry in the 
State Li^ empowering the State Legisla^ 
ture to impose any such tax. It is also 
urged toat whenever provision is to be 
made by legislation regarding carriage of 
passengem and goods the framers of toe 
Constitution have stipulated for it, 
though not expressly for imposing tax, 
in Item 30, of List I of toe Seventh Sche- 
dule to the Constitution. Item 30 states 
'carriage of passengers and goods by rail- 
way, sea or air, or by national watervrays 
in mechanically propelled vessels”. 

Emphasis also was laid on Entry 57 of 
list n of toe Seventh Schedule to the 
Constitution providing for "taxes on 
vehicles, whether mechanically propelled 
or not, suitable for use on roads, includ- 
ing trocars subject to toe provisions of 
Entry 35 of List m". And it is said 
that full and ample powers have been 
granted by this entry on the State Legis- 
lature to impose taxes on vehicles and 
therefore necessarily on toe ovraers of 
those vehicles. It is said toat there are 
very few entries in all toe three lists 
taken together wliich have indicated spe- 
cified persons as taxable. Reference was 
made in this connection to Items 30 and 
31 in toe State List, list n of toe Se\'enth 
Schedule to toe Constitution, which grant 
powers of legislation in respect of money- 
lenders and iim-keepers respectively. Entiy 
89 in list I of toe Sevenfe Schedule, 
also referred to where provision is made 
for terminal taxes on goods or passengers. 
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more vexed Question as to the real ambit 


Apart from these entries, pomtmg to 
goriain speafied classes of persons, Uie 
only other entry pointing m the same 
direction is the one contained in Item 56 
of List II of the Seventh Schedule which 
^am speaks of taxes on goods and 
passengers earned in a particular man- 
ner 

5 These according to counsel for the 
petiPoners indicate a pattern and It Is 
eaid that the entries where reference Is 
piade to persons or class of persons the 
power given is to impose taxes on those 
persons. And it is urged with emphasis 
that it is impossible to read taxes on 
passengers at any rate, as taxes in any- 
body else than passengers. These entries, 
therefore, it Is urged, must be understood 
not in any bmited sense but m its full 
amplitude as all legislative entnes in a 
Constitution should be. but must be given 
only its reasonable connotaPon as has 
been ruled by the Supreme Court m 
Diamond Sugar Mills Ltd. v State of 
Uttar I^desh. AIR 1B61 SC 652. Their 
Lordships observed in that iudgmenP — 

"In considering the meaning of the 
words in the entnes in the Seventh 
Schedule, the Courts have on the one 
hand to bear in mind the salutary rule 
that the words confemng the right of 
tegisUPon should be Interpreted hberallv 
and the powers conferr^ should be 
given the widest amplitude on the other 
hand they have to guard themselves 
against extending the meaning of the 
words beyond their reasonable connota 
bon. in an anxiety to preserve the power 
of the legislature. ’ 

6 We are warned that we should not 
diow any such anxiety and that reason- 
ably and fairly read, the entry In aues- 
tiem. Item 56 ot Lost H ot the Seventh 
Schedule to the Consptution. permits the 
impost of a tax only on the passenger 
and the owner of the goods and not on 
the operator 

7 In regard to this aspect of the 

It Is not the contenPon of the State Gov- 
ernment as stated in the counter affida- 
vits that have been filed in O P Nos 
1476 of 1966 and S35 of 1067 that the 
enactment has imposed a tax on the ope- 
rator On the other hand, they say spe- 
cifically in paragraph 10 of Uie counter 
affidavit in O P No 535 of 19^ — 

"The tax under the impugned Act Is 
on the passenger and the owners of goods 
transported. It Is levied at a proportion 
to the fares and freights. The operator 
is only made the collecPcg agent for 
administrative convenience That will 
not in any way alter the nature of the 
tax. It is not a tax on the income of 
the operator as alleged by the peP- 
Boner ” 

8. It Is therefore really unnecessary 
Zor us to go into the larger and perhaps 


and scope of Item 56 in List II of the 
&mnth Schedule to the Constitution. 
When we say so we are not ignoring 
the contenPon that has been rais^ in 
his argument by counsel appearing for 
the State that even If we come to the 
conclusion that the statute is a taxing 
enactment imposing a tax on the opera- 
tor as defined m the Act. it is sPlI with- 
in ^e legislapve competence of the 
State. We shall not ignore this and we 
shall advert to the contenPon and the 
authnnPes that have been relied on in 
support of the contenPon. But as we 
have indicated, we do not think it b 
necessary to pronounce any opinion in 
this case regarding that aspect 

9 The Act in question came In the 
wake of a number of similar enactments 
passed in different parts of the Indian 
Umon which had been challenged before 
courts wherem the scope and effect ofl 
those statutes were Interpreted. In j 
vanably it has been held that those 
statutes imposed the tax only on the' 
passengers and goods and not on the 
operator or on his income The Act ic 
QuesPon was passed after the Judiciai 
pronouncements Interpreting the scope 
and ambit of similar legislation were, 
tendered. The opinion expressed um I 
formlv was that the statutes imposed the| 
tax only on the passengers and goods anc 
not on the operator or his Income. In 
these arcumstances It is difficult to as- 
sume that the State Legislature In pass- 
ing the enactment on similar if not 
idenPcal terms, was passing a statute to 
serve a purpose different from those to 
be served by those statutes. The 
pose was construed to be to Impose the 
tax burden on the passengers and the 
gocxls. in other words the Inddence of 
the tax to fall on the passengers and the 
owner of the goods. We wish to clarify 
that what we mean and understand by 
the madence of tax filing on a person 
IS that the tax must fall on a person 
from whom there is no- further possibl 
Ltv of shifting the burden to anybody 
else. 

10 It has been clearly stated constru- 
ing similar statutes that the object wa* 
to tax the passengers and goods In the 
sense which we have indicat ed, the ear- 
Lest of such pronouncements was made 
more than a decade before the State 
Legislature brought into operation, on 1“ 
7-1963, the AcL We may refer to the 
deosjon of the Patna High Court in Atma 
Ram Budhia v State of Bihar AIR 1952 
Pat 359 (SB) which dealt with the Bihar 
Finance Act, fl7 of 1950) particularly 
Section 12 thereof, which imposed an 
identical tax on passengers and goods. It 
is useful to extract the section because 
we are unable to see any difference in 
substance between the wording of that 
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thp 


section and the -wording of the charging 
section in the Act 

"From and after the conunencOTmt ol 
this Act, there shall be charged, 
and paid to the State Government a t^ 
on all passengers carried by 
stage carriages and “ntract camag^ ^nd 
on all goods transported by public car 
rierrat tlie rate of two annas m 
nSw on all fares and freights 
S’^^em of such motor cabs 
^rriages, contract carnages or public 

carriers”. . 

Anart from this charsins section, tnere 
vras no fSer or additional Provinon 
anywhere in the statute concerned whicffi 
threw any light on the scope and effert 
if X Salute No doubt Rules 9. 10 and 
13 framed under that statute gave fur- 
ther SdkatTons or perhaps threw hght 
nn the obscure provisions contained in 
the statute and these rules have also been 
reUed on bV the Court in coming to 
conclusion that the tax imposed by that 
Xtut^ was a tax on the,passengeyn the 
.roTice that the madence of the tax laii 

ter. WM no ta* “ 

VTa« ^?a "TaS a 

^‘kVld''be’;«ffhr SToSS 

•was challenged befor Madras High 
and the decision of ^e jgdr 

f MR ■ l£ Mad Ver The only 
difference between the charging 
^ tha^ S"t«^the Patna ffigh Court was 

considered by the Section 3 of 

£1 15Sd“s“Ao't "we ahau read the 
SOtion as well as the proviso:- 

v''^'Tn°d rifertlT^SSSenetmLt of 

rvTu1Si“|,Sv|u5«,a^the«W 

layable to 

nSed that the fate cha«ed 
operator inclusive o exceed the 

under this ^ecUon. 

maximum fare ^e Vehicles Act, 

isrsid ta for» at the conmencement 

°^til^e^are leaving out the second proviso 
to^e Section ^ ™h?'^sLtiL 

our purpose. ^°’?^f“*justlce Rajaman- 

nar and i-.-inn that it was possible to 
to the conclu^on that u 

discern from .. a aj-p incidence of the 

the goods. 


They also referred to the decision m the 
Patna case which we have adverted to 
and observed as follows: — 

"It was held in the above Patna case 
that although the statute did not expre^- 
ly authorise the carriers to collect the 
tax from the passengers and consignors 
of goods, yet the statute must be con- 
strued to have implicitly granted tins 
right to them. Both the main provision 
as well as the first proviso of Sechon 3 
of the Madras Act also appear to mdicate 
that the tax can be pa^ed on to toe 
passenger or consignor of goods, too^n 
there is no express provision to toat 
effect. If the tax leviable under the sec- 
tion is not contemplated as one whito 
would be eventually collected from toe 
passenger or consignor, the proviso be- 
comes unintelligible, because it spe^ of 
the fare charged by an operator mclu- 
sive of the tax leviable under the sec- 
tion.” 

So it was ruled that the Act was 
incompetent as one imposing a tax on toe 
income of the operator. 

12. These decisions of the Patna and 
Madras High Courts were noticed by the 
Supreme Court in construing a simil^ 
enactment passed by the Rajasthan State 
where again the same conclusion has been 
reached. "We may refer to the decision 
in Sainik Motors. Jodhpur v. State of 
Rajasthan. AIR 1961 SC 1480. In Sec- 
tions 4 and 5 of the Statute that was con- 
sidered by the Supreme Coui^ the Raja^ 
than Passengers and Goods Taxation Act 
(18 of 1959). there were mdicaPons that 
the tax imposed was on the pass^ger 
or the owner of the goods. But toe 
passage in paragraph 9 of the Judgment 
clearly indicates that Courts have_ been 
consistently taking the view that smular 
enactments are intended to mpose tax on 
the passenger and goods. We may 
fully extract a portion of paragraph 9 oi 
the judgment in the case: 

«»/g^ 

The explanation to Section 3 (1) lays 
down that even if passengers are earned 
or goods transported without the charge 
of fare or freight, the tax has to he 
as if fare or freight has been charged. 
This clearly shows that the incidence of 
the tax is upon passengers ^d goods, 
though the amount of the tax is measur- 
ed bv the fares and freights. A simil^ 
argument was not accepted _ by me 
Madras High Court in Mathurai Pillai v. 
Stale of Madras. ILR (1954) Mad 867= 
(AIR 1954 Mad 569). and the same view 
was expressed in Atma Ram Budhm y 
State of Bihar. ILR 31 Pat 
1952 Pat 359) (SB). In our 
charging section does not go 
Entry No. 56. 


Ji 
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Pradesh High Court In Madhya Pradesh 
Transport Co. Private Ltd. V. State of 
Madhya Pradesh, AIR 1962 Madh Pra 
108 took the same view 
It 13 unnecessary to go Into det^la 
excepting to state that the only lurthCT 
thinpr discernible from the statute of the 
Madhya Pradesh case so far as the charg- 
ing section is concerned is the mcluson 
of the words "(mclusive of taxV' ^thm 
brackets after the word ‘fare’ occurring In 
the charging section. The statute was 
construed as imposing a tax on the 
passenger and on the goods. The Mysore 
Court also took the same view in 
H. K. Swaranavar Kashar v. State of 
Mysore, AIR 1963 Mys 49 Though re- 
ported m 1963. this decision was rendered 
as early as 196L 


13. It is in the wake of these pro- 
nouncements that the Act came to be 
passed The chaiging section, the pream- 
ble and Section 19 dearly Indicate that 
the purpose, the scope, the ambit and the 
effect of the Act cannot be or was never 
Intended to be anything different from 
those of the enactments which have been 
discuss^ and construed in the decisions 
already referred to by us We therefore 
accept the argument of counsd lor the 
State based on the contentions raised in 
the counter affidavits filed in these cases 
that the Act is a statute Imposing a tax 
on passengers and goods and not an enact- 
ment imposing a tax on the operators or 
on their income or on the fares and 
freights It IS no doubt true that on the 
operators luve been cast onerous tasks in 
the form of submitting returns, of pay- 
ing the tax, of lacing prosecution or in- 
junctions against running of vehicles 11 
taxes have not been paid or returns have 
not been submitted. But these are fami- 
liar provisions resorted to by legislatures, 
and justifiably we think, because it has 
not been urged before us that the l^s- 
lature cannot choose the most convement 
pomt or convenient person from whom a 
tax imposed by a State is to be collected. 
We therefore understand the various pro- 
visions in the Act which have been ad- 
verted to by us and which have been re- 
Led on by counsel appeanng for peti- 
tioners, as only enabling provisioTis made 
in the statute for the purpose of faoLtat- 
tng the collection of tax impost by the 
statute This tax, as we understand the 
statute and for the reasons that we have 
stated, is a tax on the passenger and/or 
on the goods. 


14 But before leaving tWs aspect, we 
must notice the argument advanced by 
counsel that Item 56. of list n of the 
Seventh Schedule to the Constitution is 
fxjmprehensive enough to enable the 
legislature to impose a tax on the opera- 
tor This point was urged by counsel ap- 
peanng for the State mainly on the baas 
of the observations contained in two 


jt^gments of the Supreme Court; one in 
Ral Ramakrishna v. State of Bihar, AIR 

1963 SC 1667 and the other in Khyerhan 
Tea Co Ltd. v. State of Assam. AIR 

1964 SC 925. It is contended by counsel 
for the State on the baas of the ele- 
vations contamed In paragraph 13 of the 
judeent in AIR 1963 SC 1667 that the 
Supreme Court has pronoimced that a 
tax can be imposed on a person other 
than the owner of the goods (the enact- 
ment m Question related to a tax on the 
carnage of goods) On the other hand, 
counsel for the petitioners urged that 
these observations must be understood in 
the Lght of the clear dedaon of the 
Court that the statute considered therein 
is a statute Imposing tax on passengers 
and goods 

Similar observations are contained In 
paragraphs 19 to 23 of the Judgment in 
AIR 1964 SC 925 And these have also 
been reLed on by counsel on behalf of 
the State and have been tried to be ex- 
plamed by Counsel for the petitioners. 
We do not regard these observations as 
conclusive. TTie only decision In which a 
dear and categoned view has been ex- 
pressed IS the decision m O P 396 of 
1966 of this Court dismissing the Ongi- 
^ Petition In Lmlne The correctness of 
thi^edsion has been challenged before 
us by counsel on behalf of the petitioners. 
As we said the Question does not arise in 
view of the definite pieadi^ by the State 
the tax ^ question Is only one on 
the passengers and our finding that the 
Act has imposed the tax on the passenger 
and goods. We therefore express no 
opinion about the correctness or other- 
wise of this dedsion. This may have to 
be considered when the occasion arises. 

15. Coming now to the arguments ad- 
vanced by counsel on the ba^ of Arfade 
14 of the Constitution, the provisions in 
the Act reLed on by counsel for so con- 
tending are those contained in the second 
proviso to Section 3, explanation 2 to the 
aame section and Section 18 The second 
Wroj^ to Section 3 states that *110 tax 
shall be levied on any passenger, luggage 
OT goods earned m a stage carnage, if 
the total distance permittSd to be cover- 
ed by such stage carnage in a day, does 
not exceed eighty kilometres’ And Ex- 
piation 2 (u) states that ‘no tax shall 
TO payable imder this Act on goods car- 
ried by any vehicle owned by any de- 
partment of the Central Government or 

the Railways ' Section 18 states that 
the particular class of co-operative sooe- 
tles detailed in that section need pay only 
one half of the rates payable under this 
Act 

16. It is contended that to state that 
the tax payable by a passenger or owner 
of goods must depend not on the distance 
that he travelled, or the distance for which 
the goods were earned but on the total 
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dfetance ttat the vehicle travelled a day 
IS a provision discriminatory and vnthout 
• any rational basis because it 'will depend 
upon the accident of a person fiettins into 
one or other of the vehicles, one tra'vell- 
ing less than 80 kilometres and 'the other 
travelling beyond 80 kilometres; the first 
not ha-ving to pay tax, the second ha'ving 
to pay the full tax. Similar is the argu- 
ment -Hdth reference to the vehicles own- 
ed by any department of the Central 
Government or by the Eailways. If the 
sta'tute is a statute imposing tax on the 
passengers and goods, as we have held it 
is, the discrimination, if any, aSects the 
passenger or the o-wner of the goods and 
not the ■writ petitioners before us who 
are nearly six himdred in number. None 
of them is a passenger or o'wner of 
goods. We do not think 'therefore that 
'this is a point that 'the petitioners are en- 
titled to raise in this batch of cases. For 
the same reason we are unable to hold 
that Section -18 is discriminatory. 

It is no doubt contended in the coimter 
afBdavit that has been filed that 'there is 
a reasonable dassification and the inten- 
tion is to help co-operative societies, that 
co-operative societies are permitted to 
retain one-half of the collection made by 
-them, that is, such of those co-operatives 
-that fall under Section 18. We do not 
. think there is any basis for this conten- 
•. tion. The tax is to be paid by the passen- 
ger and the concession contained in Sec- 
tion 18 must also be a concession to the 
passenger concerned. "What justification 
there is for these ^ concessions it is not 
for us to consider in these cases because 
no passenger or o'wner of goods is before 
us. 

17. Next we pass on to the alleged wo- 
la'fion of Article 19 of the Constitution, 
The mere imposition of a tax by itself 
cannot be said to infringe Artide 19 of 
the Constitution- Tax laws are not be- 
yond the dutches of Artide 19 when the 
Court is satisfied that by 'the impost of 
the tax there has been a crippling oi 
trade or business. Constitutional autho- 
rities have dearly stated and this h^ 
been accepted by the highest Court m 
this country that a power of taxation ^ is 
a sovereign power of the State 'which 
should not ordinarily or lightly be inter- 
fered 'With by the Courts. We may refer 
to a passage from Cooley’s Constitutional 
Limitations in this regard; — 

"The power to impose taxes is one so 
unlimited in force and so searching in 
' extent, that the Courts scarcdy venture 
to dedare that it is subject to any res- 
triction -whatever, except such as rest in 
the discretion of the authority which 
exercises it.” 

And Marshall, Chief Justice in Me 
CuUock v. Maryland. (1819) 4 Law Ed 579 
observed: — 
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"The power of taxing the people- and 
their property is essential to the very 
existence of -fee Government, and may be 
legitimately exercised on the objects to 
which it is applicable to the utmost ex- 
tent to which the Government may choose 
to carry it The only security against 
the abuse of this power is found in the 
structure of the Government itseH.” 

18, Wide as these observations are, 
we are aware -tiiat our Courts have taken 
the -view 'that in a given circumstance 
there is power in the Court to scrutinise 
the effect of a tax and see whether it is 
violative of Artide 19 of the Constitution. 
Whatever that be, we do not think that 
the Act has Imposed any such restric- 
tion on the petitioners before us. We 
have said that they have been utilised, if 
we may use that word, merely for the 
purpose of facilitating the collection of 
the tax that has been imposed, as - we 
have held, on the passengers and the own- 
ers of the goods by the Act. This being 
so it is idle for them to urge that they 
can rdy on Artide 19 of the Constitu- 
tion. So we negative this contention as 
weU. 

19, This leads us to the contention 
raised by counsel on behalf of the peti- 
tioners that the Act impugns Part XIII 
of the Constitution, particularly Artide 
301 and that it does not satisfy the re- 
quirement of Artide 304 fb). It is no 
longer open to any person to contend 
that a taxing statute is beyond the pur- 
■view of the rest rictio ns and lirnitations 
imposed by Part XHT of the Constitution. 
The matter has been set at rest by the 
Supreme Coirrt in Atiabari Tea Co. Ltd. 
and Khayerbari Tea Co. Ltd, v. State of 
Assam, AXR 1961 SC 232. We shall refer 
to the rdevant passages from the judg- 
ment dealing -witii the effect of t^es of 
this nature imposed by statutes on Arti- 
de 301. After an analysis of the pro-vi- 
sions of the Constitution, particularly 
those contained in Part Xtn thereof 
their Lordships of the Supreme Court ob- 
served: — 

"Thiis the intrinsic e-vidence furnished 
by some of the artides of Part XHI 
shows that taxing laws are not exduded 
from the operation of Article 301 which 
means that tax laws can and do amount 
to restrictions freedom from which is 
guaranteed to trade under the sdd Part. 
Does that mean that all tax laws attract 
the pro-visions of Part XEtl -whether their 
impact on Imde or its movement, is 
direct and immediate or indirect and 
remote? It ^ precisely because the words 
used in Artide 301 are very -wide, and in 
a sense vague and indefinite ftat the 
problem of construing them and deter- 
mining their exact -width and scope be- 
comes complex and difficult. However, 
in interpreting the provisions of the Con- 
stittrtion we must always bear in mind 
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that the relevant provision 'has to be 
read not in vacuo but as occurrinE In a 
sinsle osmolex instrument in which one 
part may throw lisht on another* 

Thus considered we think 

it would be reasonable and proper to 
hold that restrictions freedom from whidi 
is Euaranteed by Article 301, would be 
such restncUons as directly and imme- 
diately restrict or Impede the free flow 
or movement of trade Taxes may and 
do amount to restrictions, but It is only 
such taxes as directly and Immediately 
restrict trade that would fall within the 
purview of Article 301 The arEumeot 
that all taxes should be Eovemed by 
Article 301 whether or not their impact 
on trade Is immediate or mediate direct 
or remote adonis. In our onmion, an 
extreme approach which cannot be up- 
held If the said arEument is accepted it 
would mean, for instance, that even a 
lesislative enactment prescrlbins the 
rmmmum waEes to industnal employees 
may fall under Part XIII because in an 
economic sense an addiuonai wase bill 
may indirectly affect trade or commerce. 
We are therefore, satisfied that in deter- 
numnE the limit ol the width and ampli- 
tude of the freedom Euaranteed by Arti- 
cle 301 a rational and workable test to 
apply would be* Does the impusned res- 
tnctien operate directly or Immediately 
on trade or its movement’" 

Their Lordshios then considered the 
material provisions of the A^ Assam 
Taxation (on Goods carried by Roads or 
Inland Waterways) Act (13 of 19M). and 
came to the conclusion.— 

"it is thus obvious that the purpose 
and object of the Act is to collect taxes 
on Eoods solely on the Eround that they 
are earned by road or by Inland water- 
ways within the area of the State T^t 
beuiE so the restnetion placed by the 
Act on the free movement of the Eoods 
Is wnt larEe on its face It may be that 
one of the objects in passlns the Act was 
to enable the State Government to raise 
money to keep its roads and waterways 
in repairr but that object may and can 
be effectively achieved by adoptlns an- 
other course of leEislatloo, if the said 
object IS intended to be achieved by 
levyins a tax on the carrlase of Eoods it 
can be so done only by satlsfylnE the 
requirements of Article 304 (bl**. 

20 The provisions of the enactment 
considered by the Supreme Court in the 
case referred to are sinular. If not iden- 
tical to those contained in the Act ex- 
ceptms that the Act imposes a lax on 
passenEers in addition to Eoods. So the 
dicta which we have extracted must 
apply in testlnq the validity o! the AcL 
So we have to hold pnma facie that 
Article 301 Is attracted and has been In- 
fnnsed by the Act and it can only be 
saved if the provisions in Article 304 (b) 
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have been complied with. It Is the case 
of the State that these provisions have 
been complied with. Before we come to 
this question, we may refer to the other 
pronouncement of the Supreme Court 
which has modified to some extent what 
Is stated in the decision Just referred ta 
The case we have in mind is the one la 
Automobile Transport Ltd, etc. v. State 
of Rajasthan. AIR 1962 SC 1406 

it has been held therein that reEulft* 
tory and/or compensatory taxes will not 
attract Article 301 of the Constitubon at 
alL In other words when the tax Is 
purely of a resulatory nature or even U 
it is a compensatory one there Is no 
question of Article 301 belnE violated and 
naturally the statute need not comply with 
the provision m Art. 304(b) We must 
however hasten to add that the 
question as to whether eompensatorj 
taxes are outside the ambit of Article 301 
is a matter still open notwithstandioS 
the pronouncement contained in the deci- 
sion In AIR 1962 SC 1406 for In a latei 
ludsment m AIR 1064 SC 925. Justice 
Cajendrasadkar said that the questioa 
raised for consideration afialn in thal 
case would have been referr^ to a lar- 
Ber Court if It was necessary to decide 
it. We may extract the passaEe In ques- 
tion.— 

"It would Immediately be netleed thai 
thoush the majority view In the Auto 
mobile Transtwrt (Rajasthan) case. (1963] 
1 SCR 49I = (AJR 1962 SC 1406) fiubst^ 
tiallv aEreed with the maionty de^ofl 
In the case of Ababari Tea Co, (1961) J 
SCR 809=(Am 1961 SC 232) there would 
be a clear difference between the saw 
two views In relation to the scope 
effect of the provisions of Article 304 (bl 
AcairdinB to the majontv view m ttj6 
case of APaban Tea Co, (1961) 1 SCB 
809=(A1R 1961 SC 232) if an Art is pass- 
ed under Arbcle 304 (b) and Its validity 
b impeached, then the State may seek to 
jusbfv the Act on the Eround that thfl 
restnebons imposed ^ It are reasonable 
and m the public Interest, and in dolnE so, 
It may for uistance. rely on the fart tha1 
the taxes levied by the impuEned Ad 
are compensatory hi ciiararter On the 
other hand, accordins to the majority 
decision In the Automobile Transport 
(Ralasthan) case, (1963) 1 SCR 491 = (AIB 
1962 SC 1406) compensatory taxabon 
Would be outside Arbcle 301 and cannot, 
therefore, fall under Article 304 (b) U 
In the present case It had been uiEcd 
before us that the tax levied by the Art 
b compensatory In character, it would 
have been necessary to consider the ques- 
tion once aEain by con^tutinE s larEer 
Bench. 

If the Art had bera compensatory In 
character, it would have become neces- 
sary for us to consider the w^le position 
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once again, because it would obviously 
be unfair and unjust that the earlier Act 
should have been struck down though it 
was compensatory in character and 
In testing the validity of the present Act, 
It should be open to the petitioners to 
contend that its compensatory character 
is irrelevant to the enquiry under Arti- 
cle 304 (b) ” 

21. So it may now be taken that a 
merely regulatory measure will not at- 
tract Part Xni of the Constitution and 
there can be no question of violation of 
Article 301 and therefore no necessity to 
satisfy Article 304 (b). It is not however 
possible to go any fiirther than that. 

22. The Act is not a purely regulatory 
measure. It is a’ taxing statute It 
topugns Article 301 and it can stand only 
if it satisfies Article 304 (b). According 
to the State the statute only imposes 
reasonable restrictions in the public inte- 
rest And counsel has been at pains to 
point out that the impact of the various 
faxes imposed by the Vehicles Taxation 
Act and the Act in this State compare 
very favourably with the burdens im- 
posed by similar enactments in the State 
of Madras and Mysore or even in 
Bombay and it is urged on the baris of 
the statements contained in paragraphs 
117 to 20 of the coimter-affidavit in O. P. 
No. 535 of 1967 that we must hold that 

, the impost is a reasonable restriction in 
' the public interest 

23. The two cases which went up to 
the Supreme Court where the question 
had been considered and where it has 
been held that the impost of a tax is rea- 
sonable and in the public interest are re- 
ported in AIR 1962 SC 1406 and AIR 
1964 SC 925. In both these cases data 
was furnished before the Coi^ and it 
was proved to the satisfaction of the 
Court that the impost was only for 
the purpose of covering the expenses of 
maintaining the roads or the inland 
waterways which the Court held afford- 
ed facilities for the free flow of trade 
and in fact contributed to the growth of 
free trade and intercourse. 

In the earlier case it was found that 
the amount collected by way of tex 
under the particular statute was less than 
bait of the amount spent for the main- 
tenance of roads. And in the latter case 
though it "was not urged by the Attorney- 
General that the tax in question -was of a 
compensatory nature, he relied on the 
details furnished for purpose of esta- 
blishing his contention that enormous 
sums of money had been spent for the 
purpose of maintaining the inland water- 
ways and the tax collected under the 
statute is only a small portion of those 
expenses. So it w’as held that ^e tax 
Was reasonable and in the public interest. 
Unfortunately for us, we have no mate- 
rial before us. 
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The statements in the affidavits that 
have been filed do not contain the details 
on the basis of which it is possible to 
come to any conclusion as to whether 
this tax is of the nature of the taxes im- 
posed by the statutes which were consi- 
dered by the Supreme Court in the deci- 
sions referred to. Strictly speaking in 
the absence of specific details furnished 
before us we should accept the state- 
ments contained in the affidavits in sup- 
port of the petitions and hold that the 
Act impugns Article 301 and it has not 
been established before us that Article 
304 (b) has been satisfied. The observa- 
tions of the Supreme Court in AIR 1963 
SC 1667 indicate that when once the in- 
fringement of Article 301 is established, 
the burden is on the State to show that 
notwithstanding the infringement, res- 
trictions imposed by the Act are reason- 
able and in the public interest But we 
think that there will be miscarriage of 
justice if we come to a conclusion on in- 
sufficient data. 

j^d we consider It inappropriate to 
strike down a statute which has been in 
the statute book for more than four years 
now, on mere burden of proof or lack 
of materiaL In fact we are unable to pro- 
nounce on this subject without the ad- 
ditional facts being placed before us. We 
therefore direct the State to file additional 
affidavits before this court giring details 
regarding the amount collected by way 
of tax under the impugned Act and the 
amount if any, spent for the purpose of 
maintaining or making roads or for such 
other activities as will facilitate the free 
flow of trade, on or before 2^2-1968. 
At least 7 days before that date, the af- 
fidavits must be made available to counsel 
for the petitioners in these cases and they 
will file replies before the hearing date 
which we fix as 28-2-68. 

24- The only remaining question, by 
no means the easiest one, remaining for 
decision, apart from the violation of Art 
301 of the Constitution, the decision on 
which we have deferred, due to lack of 
materiaL is the point raised by counsel on 
behalf of the petitioners that the Act if it 
imposes a tax on the passengers and on 
the owners of the goods is incomplete 
and ineffective and ought not to be allowed 
to be enforced as against the operators 
in so far as there is no provision made in 
the statute and/or under the Rules framed 
under the statute obliging the passengers 
or the owners of the goods to pay the tax 
imposed bv the Act to the operator or for 
that matter enabling the operator to col- 
lect the tax imposed from the passengers 
or the owner of the goods. And the lack 
of such a provision is a lack of a law in 
regard to the collection of tax and is 
therefore violative of Art. 265 of the Con- 
stitution. 
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Article 265 injuncts the levy and col- 
lection of tax without the authority of law 
It is said the term levy* will comprehend 
the charge as well as the means by which 
the amount of the tax is to be computed, 
and the collection thereafter of the tax so 
computed will also have to be provided 
by law It is said that the provisions in 
the Act to which we have referred only 
provide for the levy of tax. It is con- 
tended that there Is no law at all regard- 
ing the collection and without such a law 
this Act can have no effect and any In- 
^tence of payments by the petitioners 
of the t^ due is an Insistence without 
the backing of law In answer to this 
contention counsel for the State has urged 
that provision h^ been made though not 
ccpressiy by sections In the Act by the 
necessary Intendment thereof, that the 
passengers and the owners of the goods 
should pay the amount of the tax to the 
operators, and tot factually there has 
been an enhancement of the fares pay- 
able bv the passengers as well as the 
owners of the goods or at least those who 
booked the goods lor transport by direc- 
tions being issued under Section 43 of 
the Motor Vehicles Act, and by the Issu 
ance of a notification by the State Trans- 
port Authonty under Section 44(3) of 
the same Act 

Factual details regarding the enhance- 
ment in the faxes are furnished tn the 
counter affidavit in paragraphs 11 12 and 
13 m 0 P Ko 533 of 1967 and on the 
basis of those averments it Is urged that 
there has been a 20% mcrease in the 
fare charged before the Act was brought 
mto operation from the time the Act as 
well as the new fare came into effect, 
namely on 1 7 1963 It is therefore said 
tiiese are not cases where any impost has 
been made on the petitioners without the 
petitioners having recourse to the passen- 
gers and goods and therefore there 
been nothing illegal and it is even urged 
that a provision for recovery from the 
passengers m the manner in which it hu 
been done is justifiable because for that 
procedure, the authonty of law is the 
impost made by the Act on the passen 
gers and goods. In other words the 
argument is that if the Act has imposed 
an obligation on the passenger and the 
owner of the goods that the tax under 
that Act should be paid by them appro- 
pnate provision can be made by the 
Slate even by relying on laws other 
than the Act, namely the Motor Vdu- 
cles Act and if that has been done; this 
Court should not interfere A passage 
from Corpus Juns Secundum (VoL 82. 
Section 73 at p 131) which has be^ 
Quoted by Chief Justice Dixit In the 
judgment m AIB 1962 Madh Pra 108 has 
bera relied on by counsel on behalf of 
the State. This passage Is in these 
tenns. — 


*A statute imposing a tax must provids 
workable means of ascertaining the 
amount of tax to be paid. But it is not 
necessary to make speafie provisions as 
to such matters concerning the enforce- 
ment of the tax as may be properly pro- 
vided by reference to other laws 

25 Here it is urged that the Act has 
provided not only workable means of as- 
certaining the amount of tax to be paid 
but has clearly specified the quantum of 
the tax and provi^on has been made and 
has been properly made by reference to 
the Motor Vehides Act. In fact in the 
decision of the Madhya Pradesh High 
Court AIR 1962 Madh Pra 108 wherein 
thtfl passage has been quoted their X-ord 
ships adopted the method of giving a 
direction that the State Government 
should ^ve directions under the Motor 
Vehicles Act to enable the operators or 
ovmers of the vehides to collect the tax 
imposed by the impugned Act and that 
it coula be collected as part of the fare. 
So the fare was directed to be raised fay 
resort to the provisions in the Motor 
Vehides Act so as to indude the tax as 
well. Before we refer to these passages 
in the judgment which follow the 
Her pronouncement of the Court on the 
same subject it Is necessary to advert to 
certain aspects of the matter 

26 As we read the Motor Vehides 
Act. It is not a law for the purpose ol 
enabling the collection of any tax nnpos- 
ed by any other statute. This is a regu 
latorv measure m relation to the mattw 

E vided in that statute. Provision has 
n made for the Stale to give direc- 
tions to the State Transport Authon^ 
That provision in so far as it pertains to 
directions relating to fares and freigl^ 
is contained in Se^on 43 wherein sub- 
section (1) states with reference to wMt 
matters the directions enumerated under 
that section can be given. The matt^ 
are the advantages offered to the public 
trade and Industry by the development 
of motor transport, the desirability oi 
co-ordinating road and rail transport, the 
desirability ol preventing ^e detenoxa- 
tion of the road system and the desira 
bility of preventing uneconomic compe- 
tition among motor vehides. And by no- 
tification In the offidd Gazette It is 
vlded that the State Government may is- 
sue directions to the State Transport Au 
thonty Inter alia, regarding the fixing ol 
fates and freights for stage carnages, 
contract carriages and public carriers- 
Section 44 (3) states that a State Trans- 
port Authonty shall give effect to ai^ 
directions Issued under Section 43 and 
subject to such directions and save M 
otherwise provided by or under the An 
shall exercise and discharge all the 
functions sta^ in that sec^n. By virtue 
of Section 59 it Is provided that any pro- 
hibition or resMctlon Imposed and any 
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TnaTHTTnim or mimm u m fares or 
fixed by notification made under 
43 shall be a condition of a penmt. Sec- 
tion 60 provides that any violation of ai^ 
condition of the permit ^ntati 

pension or cancellation of the 
These provisions as we imderstand |h^ 
are made purely for ffie purpose of the 
Motor Vehicles Act. We are not for _a 
moment suggesting that any tax ^ 
dence of which is purely on ^ 
need not be taken into account or is not 
a relevant factor in the of ^ec- 

tions relating to far^ thl 

bv the State or m the fixation by tne 

State Transport Authority of 

iect to those directions, imder Section ^ 

(3> But if the tax is not on the operator 

^d ^ an impost on the passenger or on 

ffie “w^r of the goods as we 

that it is under the Act, we do not tni^ 

it is a relevant consideration at aU m ffie 

matter of giving directions imder Section 

44 (3) or in the matter 

firis under Section 44 (3) by the State 

iTransport Authority. 

Apart from this we ^o consid^ t^ 
■whm a taxing statute has imposed a to 
Ion a particular class of person that ria 
tute or at least the rules framed 
^tute must itself provide for ffie pa:^ 
mint and the collection of to 
ciifh nersons as are made hable by tne 
^?ol say so because the amoto 

navable by the person who has 

nor less. U more is 

passsnSBT or liis ownsr of ^ . A-nfi 
no authority of law for it ^ 
iE only less is claimed tiie operators 

have to make up the it 

also there is no authority of law. t^o i 
^ bf ei^ed that the precise amoto 
alone is collected from the p^senger and 
to l^er of the goods. 
achieved by the method said to have bera 
tSSdvfe, ftotioj. of ^ 

under the Motor Vehicles Act 

For instance aU 

SSi°r5’'St£Sdtos fha fart that 

ed ance the previous fixation of ^ 
^hi^ fraction is to prowde for ^ to 
^ tiiink therefore is a very 

^toory way of making provision for 


the collection of a to imposed hy a 
statute. We are no doubt aware that to 
Madhya Pradesh High Court in AIR 1962 
Madh Pra 108 took a difierent view. Pct- 
haps this was for the reason that the 
charging section in the statute considered 
therein had itself provided for the fare 
'inclusive of tax’. The relevant part of 
the section (Section 3 of Madhya Pra- 
desh Motor Vehicles (Taxation of Passen- 
gers) Act, 1959), is in these tem^:— 
"there shall be levied and paid to the 

State Government a tax. at a rate 

eQuivalent to ten percent, of the fare 
(inclusive of to) payable to the operator 
of a stage carriage." 

Their Lordships came to the conclusion 
that the passenger has to pay the fare and 
the to and that it will be a proper me- 
thod to make provision by directions imder 
Section 43 and by fixation under Section 
44 (3) of the Motor Vehicles Act They 
relied on a passage from an earlier judg- 
ment to the following efiecti — 

"The contention that under Section 43 
the maximum fares that could be charg- 
ed had already been fixed and unless 
these were revised as provided in that 
section the operator could not be permit- 
ted to charge a higher fare, proc^ds on 
a misreading of tiie section which, as 
amended, permits the State Govemme^ 
to issue directions to the State Transport 
Authority from time to time regarding 
the fixing of fares for stage c^a^ 
etc. The Regional Transport Authonty, 
therefore, can refix the fare table and so 
amend the permits as to permit toe ope- 
rators to charge amended fares mdusive 
of the passenger tax, which they were 


of tne passenger 

not liable to collect from the passengers 
as agents of toe State”. . 

After quoting toe above passage, their 
Lordships observed that: 

"Until toe fare tables are revised there 
is no liability on toe operator to coUect 

toe to from toe passengers so 

long as toe fare table is not revised for 
enabling the operator to recover the to 
amount from the passengers as e^a 
fare, no liability of any kind under toe 
Act can be fastened upon toe operator. 

27. For toe above reasons ah. the writ 
petitions were allowed and toe re^on- 
dents were prohibited from enfor^R the 
proiTsions of toe Act as agamst toe peti- 
tioners unless and until toe fare tables m 
resnect of their stage carriages were 
vised under Section 43 of toe Motor Vehi- 
des Act. 

28. The Madras High Court in dealing 

with a similar matter aimng out of a 
pro^dso to the char^g fol 

that was considered m AIR 1954 I>laa aw 
Sch proviso habited tbe opemt^_ 
from coUecting the to 

gers in cases where they bad a^^y^| 
toe maximum fare fixed unatj 



142 Ker. [Prs. 2S-32] E. A. Thomman v R. T Officer (Govmdan Nalr J1 A. LB. 


the Motor Vehicles Act ruled that ttie 
proviso ^ar> have no effect so far as the 
petitioners before the Court were con- 
cerned. The proviso Is m these terms:- 
•Trovided that the fare charged by 
an operator Inclusive of the tax leviable 
tinder this section, shall not exwed the 
maximum fare prescribed by the Govern- 
ment under the Motor Vehicles Act 1939 
and m force at the commencement of this 
Act” 

29 The Madhya Pradesh High Court 
(AIR 1962 Madh Pra 108) ruled that no 
liability be fastened upon the opera- 
tor until the fare tables are revised 
under the Motor Vehicles Act The 
Madras High Court fAIR 1954 Mad 569) on 
the other hand, said that the inhibition 
in the proviso will not be applied 
to the petitioners before the Court 
In other wor^ the petitioners, the ope- 
rators, were permitted to collect the tax 
from the passengers and the owner of 
the goods. 

The State Government here seems to 
have adopt^ the procedure Indicated tn 
the ifadhya Pradesh High Court ded- 
don. We have already stated our rea- 
sons for holding that this Is not a proper 
or satisfactory method. We are not now 
In a position to say that the liability im- 
posed by the Act has not been absorbed 
by the increase in fare that has been in- 
troduced as a result of the enhancement 
In fare effected from 1-7-1963 But we 
ere eouallv unable to say that it has been 
60 absorb^ Thu Is what results from 
the adoption of a method such as the one 
that has been resorted to In this case. 

30 So we tMnk that a direction must 
be issued that provision must be made 
for the collection of the tax from the pas- 
senger as tax specifying the ouantum 
calculated and computed on Uie ba^ of 
the provision in the Act. This will of 
course be payable to the operator who 
has been made liable to pay the tax to 
the State. It is not for us to suggest the 
manner m which this should be done. 
Perhaps this can be achieved by amending 
the statute by making spedfle provisions 
In the Act It can even be done perhaps 
by fra ming Rules under S 20tg) wluch 
we have already read. Rules made under 
similar statutes bad been rebed on by 
courts as early as m the case of AIR l9o2 
Pat 359 (SB) for the purpose of constru- 
ing the purpose of the Act As we said. 
It is for the State Legislature and/or the 
State Government to take such steps as 
are necessary to provide the machinery 
We du^ that this should be done as 
expeditiously as posable. 

3L It Is not posable to dispose of 
these applications without deter- 

rnlniTip the Questions raised about viola- 
tion of Artide 301 So we adjourn the 


hearing of the case to the 28th of this 
nunth. 

32. By our order dated 2-2-1868, we 
directed that the State should file addi- 
tional affidavits giving details of the 
amount collected by way of tax under 
the impugned Act and the amount, if 
any. spent for the purpose of maintaining 
or maiung roads or such other activities 
as would fadlitate the free flow of trade. 
An affidavit sworn by the Deputy Secre- 
tary to Government P W D on the 20th 
February 1868 has be«i filed by the 
Slate on 22-2 1968 b O P No 535 of 
1967 It is stated therein that prior to 
the passing of the impugned Act, the tax 
levied under the iSavancore-Cochm 
Motor Vehides Taxation Act b the Tra- 
vancore-Cochb area, and the Madras 
Motor Vehicles Taxation Act, and the 
Mad-as Motor Vehides (Tw on Passen- 
gers and Goods) Act b the Idalabar area, 
was the only source of direct revenue to 
be expended "for opening new roads, and 
for maintambg the existing ones b 
proper condition, by improving the road 
surfaces by concreting, bla^-toppbg. 

metalling etc. .... and for paying 

contributions to local b^es for the pro- 
per upkeep of the roads within thdr 
control’ It is claimed that the Govern- 
ment have been expending far beyond 
the revenue collected by It under the 
above Acts for the last five years and An- 
nexure-D has been fll^ b support of 
this claim. It is further s^d that b 
order to provide bereasing trade and 
commerce faalildes. by making and mab- 
taining roads in gcxxi condition, the State 
had to augment the sources of its reve- 
nue” It Is suggested that the impugned 
Act was made in 1963 for that purpose. 

With reference to Annexure D to the 
affidavit already referred to it is averred 
that "though in the last three years the 
taxes collected under the two Acts toge- 
ther have slightly exceed^ the actual 
amounts spent for mabtalnlng the existing 
roads and making new ones and also 
bridges etc. the fact remains that all 
along amounts corresponding to the bulk 
of the tax, if not the entire tax. collect- 
ed Under the two Acts, has (have’) been 
spent for providing bcreasing facilities 
for trade;, commerce and btercourse. 

Reference has been made In the affi- 
davit to Annexure A which. It is said, 
gives a correct account of the amounts 
collected by the State under the Kerala 
Motor Vehides Taxation Act and the 
impugned Act for the five years from 
1962 63 The amounts alleged to have 
been expended for construction and main- 
tenance of roads and bridges bcluding 
the schemes assisted by the Government 
of bdia are furnished b Annexure B. 
Administration expenses under the Motor 
Vehides Taxation Acts and expenses 
towards payment to local bodies are de-i 
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tailed in Amiexure C. On the basis of 
these, it is claimed that "the revenue 
raised by the new_ impost imder the im- 
pugned Act, does_ in fact, serve a vital 
public purpose viz., the opening of new 
roads and bridges, and the mainte- 
nance of the old ones in proper con- 
dition thereby securing and increas- 
ing the free flow of trade, com- 
merce and intercourse within the State and 
between the States". It is therefore sub- 
mitted "that the tax levied under the im- 
pugned Act is within the scope of Article 
304 (bj.of the Constitution of India as 
the lew imposes only reasonable restric- 
tions on the freedom of trade, commerce 
or intercourse with or within the State 
as are required in the public interest” 

33. From Annexure D it is seen that 
amoimts in excess of those collected 
rmder the Motor Vehicles Taxation Act. 
which is seen from Annexure A have 
been expended for the purposes detailed 
in Annexures B and C. The amount so 
in excess was over 3 crores in the year 
1962-63, over li crores in the year 1963- 
64, nearly a crore in the year 1964-65 and 
34 lakhs and odd and 40 lakhs and odd 
for the years 1965-66 and 1966-67. The 
expenditure incurred exceeded the total 
collections according to Annexure D for 
the years' 1962-63 and 1963-64, but was 
less than 41 and odd lakhs in the year 

\ 1964-65. a crore and 8 lakhs and odd in 
the year 1965-66 and 61 lakhs and odd for 
1966-67. 

34. A reply affidavit has been filed by 
the petitioner in O. P. No. 930 of 1967 
to the State’s supplementary affidavit 
dated 20-2-1968.' BrieOy stated, two con- 
tentions have been raised in this reply. 
The first of these relate to the figures 
furnished in Annexures A to D of the 
supplementary counter affidavit. It is 
said that large sums received from 'me 
Central Government towards centrally 
sponsored schemes: viz.,_ (I) roads of 
inter-State or economic importance ^d 
(2) west coast roads, have not been in- 
cluded in Annexure A, though full expra- 
diture pertaining to them have been d^ 
tailed in Annexure B. It is also pomted 
out that though an item of expenditure 
such as ’for inspection of motor vehicles 
for the year 1962-63 amounting to Rs. 
2.28.500/- has been claimed in Annexure 
C, the corresponding receipts under the 
same head. Head XI (a), which it is said 
WEIS 42 lakhs and odd rupees has not 
been included in the receipts in Annexure 

I A or J^nnexure D. 

35. The second contention raised Is 
that the expenditure actually incurred 
by the State in relation to the items de- 
tailed in Annexures B and _C can be met 
exclusively from the collections under the 
Motor Vehicles Act and the collections 
under the Motor Vehicles Taxation Act if 
credit is also given to the subsidies to 
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the State Government from the Central 
Government. So it is urged that it was 
quite unnecessary to have imposed the 
tax under the impugned Act as the actual 
expenditure incurred by the State could 
have been easily met from the other re- 
sources. The impost under the impugned 
Act is therefore an unreasonable restric- 
tion and does not serve smy public inte- 
rest 

36. In support of the contentions re- 
lating to the mistakes in the Annexures 
to the supplementary counter affidavits 
which we have referred to. reliance has 
been placed on the Second Five 'Year 
Plan Kerala, Review of the Progress of 
Schemes, issued by the Planning Depart- 
ment page 49, wherein reference has 
been made to the two centrally sponsored 
schemes (1) roads of inter-State or eco- 
nomic importance and (2) west coast 
roads, as well as to the Third Five Year 
Plan, Policy and Programme, also issued 
by the Planning Department, Govern- 
ment of Kerala page 144 where again 
there is a reference to roads of inter-State 
or economic importance and (2) west 
coast roads, which are described as fall- 
ing under the centrally sponsored scheme. 
Reference was also made to the Admin- 
istration Report of the Public Works 
Department for the year 1960-61 page 30, 
wherein is seen Statement No. 1-C, 
'Statement of receipts imder Revenue’, 
during 1960-61, and it was urged that 
large stuns, over 80 lakhs of rupees have 
been received by the State as subven- 
tions from Government of India. It is 
urged that similar if not substantially 
higher amounts must have been received 
from the Central Government during the 
subsequent yearn as well and that these 
have not been included in Annexure A 
or Annexure D, to the supplementary 
affidavit 

Reference was also made to the Admin- 
istration Report of the Motor Vehicles 
Department for the year 1962-63 and It 
was pointed out under the Head XI (a), 
(Receipt imder Motor Vehicles Act), 42 
lakhs and odd rupees have been received 
by the State for the year 1962-63 and 
that such income has not also been in- 
cluded in any of the statements annexed 
to the supplementary counter-affidavit, 
(See Statement No. Xin at page 90 . of 
the Report) Further from Statement No, 
XIV (also at the same page of the Re- 
port) it was pointed out that the expenses 
in connection with the inspection of the 
Motor Vehicles fall under the Head 
XI (a) and that it is referable to the 
receipts under the same head and has 
therefore been wrongly included in An- 
nexure C to the State’s supplementary 
affidaidt as the income from that source 
has not been taken into account It fa 
submitted that though figures for the 
year 1962-63 alone have been made avail- 
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able to the Court, similar must be the 
position in the subsequent years as irolL 
It IS therefore vehemently contended 
that the tax under the impugned Act is 
unnecessary for meeting the expenses 
The tax imposed by the impugned Act, 
it IS urgeti. is not only not compensatory 
but the restnctions resulting from 
imposition of the tax are not reasonable 
eird are rot m the public interest. 

37 The question is whether m the cir- 
cumstances disclosed it can be said that 
the provisions of Article 304 fb] of the 
Constitution have been satisfied. It la 
necessary to read certain pages from the 
decision of the Supreme Court In answer- 
ing tins question. We must refer to the 
passages in paragraphs 38 and 39 of the 
judgment of Justice Gaiendragadkar in 
AIR 1964 SC 925 

' (38) On the other hand, Mr Setalvad 
strongly urges that the tax constitutes a 
reasonable restriction m the public inte- 
rest, because it purports to raise revenue 
for pubhc purposes. As we have already 
seen, tax laws have to stand the scrutiny 
of Art 19 That being so as soon as the 
validity of a tax law is challenged under 
Article 19 the State would be entitled to 
rely on the fact that the revenue rais^ 
by the tax law serves public purpose 
and that is its basic justificatim for 
bemg treated as a reasonable restriction 
on the mdividuals fundamental ngbt 
under Article 19 (1) (g) It would, there- 
fore, follow that the consideration on 
which Irlr Setalvad relies Is not Irrele- 
vant, though its significance and impoti- 
ance cannot be over-rated. In this con- 
text it may however, be legitimate to 
bear in mmd that the revenue is requir- 
ed by the State to raise money m order 
to carry on the function of Government 
and to Eustam the manifold welfare acti- 
vities undertaken by It. Similarly, the 
fact that the President has given pre- 
vious sanction to the introduction of the 
Bill may conceivably be relevant b^use 
the Constitution seems to contemplate 
that the sanction of the President would 
indicate that the Central Government had 
applied its mind to the problem and had 
come to the conclusion that the proposed 
t» is reasonable and m the public inte- 
rest But we must hasten to add that 
the significance of this consideration can- 
not also be exaggerated 

(39) Mr Setalvad urges that evidence 
in the case shows that the State h^ 
l^ed the tax on the goods earned be- 
cause it wants to utilise the income for 
the purpose of keeping the roads in order 
and to meet the huge expenses incurred 
in main taining the waterway m the 
State / In the affidavit filed on beh^ of 
the respondents details have been given 
aboin the expenditure meurred by the 
State on roads and waterways from year 
to year, and the revenue received by It 
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from the carnage tax during the same 
penod. The affidavit pomts out that tea 
and the }Ute are the mam products of 
the State of Assam and in order to have 
a regular and easy flow of trade, the 
State has to mamtam the roads The 
trade m these commodities through 
waterways is cheaper and, therefore, the 
State has also to meur large sums on 
maintaining the waterways The state- 
ment filed m the affidavit clearly shows 
that every year the expenditure meurred 
is very much more than the revenue re- 
ceived from carnage tax. It may perhaps 
be that smee the ton-mileage method has 
not been adopted in imposing the tax, 
the State may not be able to claim that 
the tax IS compensatory m character 
Usually, compensatory character may be 
claimed for a tax of this kmd, provided 
the extent of the service rendered by 
the State by raising the tax is shown and 
It is also proved tiiat the recovery of 
the tax has some relation to the render- 
ing of the said service. That is why Mr 
Setalvad has not argued that the tax in 
question IS compensatory in character 
He, however, su^ests that under Arti- 
cle 304 (b) It woifld be open to him to 
sustam the restnction imposed by the 
tax on the groxmd that the tax is levied 
not merely to raise general revenue for 
tile State which itself is a public purpose, 
but that the tax is raised and utilised foi 
keeping the waterways and the roads to 
good condition m the State In our pi- 
nion. there is considerable force m these 
contentions ’ 

We must also refer to the observations 
of Justice Sarkar m paragraph 69 of HiS 
Lordship’s Judgment m the same case 

”(69) Now let me look at the questiOT 
from another pomt of view To start 
with it would not be wrong to say that 
smee a tax is collected in public interest 
and for public good the burden imposed 
by it on trade would pnma faae be rea- 
sonable in the public interest. There u 
no reason to think that the burden im- 
posed by this Act IS erroneous (so one- 
rous"^) that it is such as would crush the 
trade by puttmg a weight on it which it 
could not carry Furthermore it has 
been established on the ^davit that the 
Government spends on roads and fadli- 
lies on waterways much more than what 
IS collected m the shape of tax on the 
goods earned That also is a considera- 
tion which goes to establish the reason- ; 
ableness of the levy TTie petitioner has 
not been able to put before us anything 
which would destroy the effects of these 
considerations The fact that the Act 
imposes the tax with retrospective effect 
cannot by itself also mate the restric- 
tion unreasonable For the reasons ear- 
lier mentioned, it may still be reason- 
able.” 
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38. The consideration that weighed 
with their Lordships, namely, that the 
burden imposed by a tax on a trade 
would prima fade be reasonable and in 
the public interest because it is intend- 
ed for raising money "in order to cany 
on the function of government and to sus- 
tain the manifold welfare activities 
undertaken by it” holds good in this case 
as weU. The fact of Presidential sanc- 
tion for the Act has also to be given 
its due weight and importance. 

We have held that the tax imposed by 
the impugned Act is on the passengers, 
collectible from the operators, who could, 
and should reimburse themselves from 
the passengers. And there is therefore 
no question of the tax imposed casting 
such burden as woxild crush the industry 
or drive it out of existence. 

39. The only factor which is absent is 
the fact that it has not been established 
before us that amounts in excess of, or 
even equal to, what has been collected 
under the impugned Act as well as the 
Kerala Motor Vehicles Taxation Act have 
been expended on the various activities 
which are intended for the reconstruction 
or opening of new roads and bridges and 
for maintaining and improving roads and 
in order to provide facilities for inCTeas- 
ed flow of trade, commerce or inter- 
course. The question is_ whether such 
proof is necessary in relation to the work- 
ing of each year or a small group of 
years before it can be said that the re- 
quirements of Article 304 (b) have been 
satisfied. In answering this question, we 
think that it must be borne in _mind that 
it would be not only inady^able b^ti 
dangerous to view the position with 
reference to the working of the statxfle 
for a short period. In this case the 
impugned Act has been in force through- 
out the year only for the three years 
1964-1965 and 1965-1966 and 1966-1967. 

During these years even according to 
the statement famished in Annexure p 
to the supplementary _ coimter affidarit 
the receipts have been in_ excess of me 
expenditure. But it is significant that 
the expenditure for these years h^e 
been considerably less than the expenm- 
ture for the two previous years 1962-63 
and 1963-64. In fact if the total amount 
expended for the year 1962-63 which is 
over rupees 5 crores and 80 lakhs has 
been expended in the three years 196^ 
65, 1965-66 and 1966-1967, there would 
N have been no surplus income for the 
' years 1964-65 and 1966-1967 and only 
negligible excess for the year 1965-1966. 
Even for the year 1966-1967 only much 
less than what was spent for 1962-1963 
has been expended. We have not got 
before us the figures for 1967-1968 which 
will of course be complete only after the 
year is over. 

1969 Ker./lO V G — ^28 
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40. But there is one factor which is 
not only puzzling but disturbing. The 
specific reason, if any, for spending pro- 
gressively lesser amounts in later years 
when there has been progressive increase 
in the income has not been explained. 

On the whole the picture that we get 
from the materials before us is not a 
satisfactory one. But we t hink it would 
be unwise to jump to the conclusion that 
the revenue derived from the collection 
of the taxes under the impugned Act is 
unnecessary for the development of facili- 
ties for improvement of communications 
which in turn would result in augment- 
ing the trade, commerce or intercourse 
It may be that much more than 
what is collected will be expended in 
coming years or has already been expend- 
ed this year. The fact that there has 
been substantial fall in the expenditure 
during the years 1964-65 to 1966-67 may 
weU be aue to the fact that tiiere has 
been strain and stresses which necessita- 
ted the adoption of a policy to curtail 
expenditure for this purpose, so as to 
augment the resources for other inevit- 
able and unavoidable expenditure which 
were urgently required in the public inte- 
rest. Such things may, and necessarily 
often do, occur in the administration of 
the affairs of a State and result from 
policy decisions taken by the Government 
who are the best judges of the situation 
and who have to decide on the allocation 
of revenue. 

41. In these circumstances we do not 
think, that we would be justified in say- 
ing on the basis of the working for t^ee 
years only that the tax imposed rmder 
the impugned Act has saddled as unrea- 
sonable restriction and such restriction is 
not in the public interest. We do not 
think that it can be disputed and we 
think it is common place knowledge, that 
roadways in this State, and for that 
matter, in the whole of India, have to 
malie great strides in order to keep up 
with the facilities available in this re- 
gard in other countries. It is also con- 
ceivable that large amounts will have to 
be expended, perhaps much greater than 
the revenue received under the impugn- 
ed Act and the Kerala Motor Vehicles 
Taxation Act, for this purpose now, and 
in the immediate future, and may be it 
will be so expended by the State. We 
are unable therefore to say at this stage 
that the restriction imposed hy the tax 
is not reasonable and is against public 
mterest. We therefore dismiss these writ 
applications but subject to the direction 
that vm have issued in paragraph 30 of 
our judgment There will be no order as 
to co'-rls. in these petitions. 

SSG/D.V.C. Petitions dismissed. 
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AIR 1969 KERALA 146 (V 56 C 33) 

T C RAGHAVAN. J 
M A- Thomas, Petitioner Y P. J. 
Abraham and another. Respondents 
Criminal Revn. Petn No 380 of 1967 
and Oniunal Petn. No 563 of 1268, D/- 
11 6-1665 

Prevention of Food Adulteration Act 
(1954). Ss. 13. 7. 16 — Sale of adulterated 
tea — Report of Public Analyst and certi- 
ficate of Director — Value ol — Binding 
nature on Courts. 

What IS relevant as evidence In both 
the report of the Public Analyst and the 
certificate of the Director of Central Food 
Laboratory are only the facts stated 
therein in other words, the data relating 
to the analysis, and not the opinion of 
the Analyst or the Director Thus whe- 
ther the certificate is reliable and good 
evidence and whether ft discloses adulte- 
ration are questions to be deaded by the 
Court On these questions the certificate 
is not final and conclusive excepung that, 
if the Court decides to act on the certi- 
ficate It has to accept the data found by 
the Director as a result of his test as 
final and conclusive and must then de- 
ade whether the sample is adulterated. 
On the last question whether there U 
adulteration on the basis of the data sup- 
plied by the Director even other evidence 
may be allowed and the proviso to sub- 
section (5) of Section 13 is not a bar to 
this 126? Ker LT 1095 dc AIR 1964 AU 
349 & AIR 1962 Gu] 44. Eel on. 

(Paras 7. 8} 

Where the charge against the accused 
was that he sold tea adulterated with 
added coal tar dye but the certificate ot 
the Director disclosed that no coal tar 
dye was present m the sample It could 
not be said that the tea sold by the ac- 
cused was adulterated. (Paras 11. 12) 
Cases Referred’ Chronological Paras 
(1967) 1967 Ker LT 1095=ILR (1968) 

2 Ker 687 P K AU v Food Im- 
pector Tellicherry J 

fl964) AIR 1964 All 349 (V 51)= 

1964 (21 Cn LJ 125 Nagar Maha- 
palika Kanpur v Ram Niwas 2 

(1962) AIR 1962 Gu] 44 (V 49)= 

1962 (1) Cn LJ 417 Uohanlal 
Chhaganlal Mithaiwala V. Vipan- 
chandra R Gandhi 7, 6 

K. Chandraselcharan and T Chan- 
draselihara Menon, lor Petitioner; 
Advocate-General and State Prosecu- 
tor, for Respondents (Nos 1 and 2 
respectively), (m Cri R. P No 380 of 
1967) K S Sebastian. A G Augustine 
and V C James, for Petitioner (in O P, 
No 563 of 1968) 

ORDER’— TTie petitioner, the owner of 
a tea factory, has been convicted under 


Sections 7 (1) and 16 (1) (a) of the Pre- 
vention of Food Adulteration Act and 
sentenced to rigorous impnsonment for 
9 months and a fine of Rs 1,000/. by the 
Sub-Divisional Magistrate, and the con- 
viction and sentence have been confirmed 
in appeal by the Sessions Judge The 
charge against the petitioner was that 
he sold tea adulterated by adding probl- 
biied coal-tar aye. 


2. The Food Inspector visited the tea 
factory on 28th January 1967 and pu> 
chased 375 grams of tea dust from a stodc 
stored and exposed for sale The sampla 
was d.vided into three parts and packed 
and sealed in three clean dry bottles one 
bottle was handed over to the petitioner 
another was sent to the Public Analyrt 
tlie same day and the third was retained 
with the Fg^ Inspector The report of 
the Public Analyst (Ex, P6) appears to 
have been signed on 7th May. 1967. and 
the prosecution was started on 4th JulYi 
1967 The prosecution witnesses were 
examined on 15lh July; and thereafteli 
the petitioner applied for having M 
sample tested by the Central Food Labo- 
ratory On iBlh July, the sample was 
sent to the Central Fow Laboratory, ana 
Ex. Cl dated 10th August. 1987. U w 
certificate issued by the Director of the 
Central Food Laboratory Several con- 
tentions have been raised and haw 
been considered by the Lower Courta 
Before me the main Question argued 
lates to the vaUditY, effect, etc , of tte 
certificate of the Director of the Central 
Food Laboratory. 


X The standard that tea has to rattsg 
Is prescribed by A.14 In Appendix 
B of the Prevention of Food Adulteration 
Buies A.14 is as followr 
"Tea means tea derived exclusively 
from the leaves, buds and tender stems ox 
plants of the CamelUa genus and tea sp^ 
aes. It shall conform to the foUowiM 
specifications: 


(s) Total aah deter, 
mined on tea dried 
to constant weight 
at 1(X)00. 

(b) Total ash solnhle 
in boiling distilled 
water 

(o) Aeh iQBolnhle in 
ECl 

(d) Extract obtained 
by boiling dry tea 
(dried at constant 
weight at lOOOO ) 
with 100 larts of 
distilled water for 
one hour ■undex 


6.0 toSOperosni 


Not lea than 40.0 
per cent ol totsl 

Not more than IJ) 
per cent. 

Not leas than 8Q^ 
per cent. 
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(e) Alkalinity of soln- Not less than 1.8 

ble ash. per cent, and not 

more than 2 par 
cent, expressed as 
EsO. 

(f) Grade fibre. Not more than 16 

per cent. 

It shall not contain any added colouring 
matter.” 

Ex. P6i the report of the Pood Analyst, dis- 
closes : 

"Mioroscopio examina. The sample consist 
tion; ■ of tea only. 

Total ash determined 8.0 per cent, 
on tea dried to the con- 
Chmt weight at lOOoO. 

Alkalinity of solnble 2.0 per cent os KsO 

fwh. 

"Water soluble ash, G1.6 per cent of the 
total ash. 

Ash insoluble in HOI. 0.2 pet cent. 

Crude fibre. 11.2 per cent. 

Aqueous extract ob. 86,6 per cent, 
fain^ by boiling dry 
sample (dried to con. 
ptant weight at lOOoO) 
with hundred parta of 
distilled water for one 
’^•^honr under reflux. 

A non-permitted or- Present 
finge coal-tar dye. 

and (I) am of the opinion that the said sampl’l 
does not conform to the standards presoribed 
for tea under the Prevention of Food Adul- 
tsration Rules, 1955, and is therefore aduL 
torated. I am further of opinion that the 
sample contains coaLtar dye. The addition of 
obaLtar dye to tea is prohibited as per 
danse A.14 Appendix B of Prevention of Food 
Adulteration Rules, 1955.” 

The relevant portion of the certificate issued 
by the Director of the Central Food Labora- 
tory (Ex. 01) shows; 

''Total ash (on dry 8.7 per cant, 
weight basis). 

Ash soluble in boiling 82.9 per cent, of 
distilled water. total ash. 

Ash insoluble in UOl. 1-7 per cent. 

Alkalinity of soluble 1.15 per cent. b 3 
ash. KaO. 

Hot water eitraot (on B1.8 per cent, 
dry weight basis). 

Crude fibre. 18.4 per cent. 

Added colouring mat- Absent, 
fer. 

Mioroscopio examina- Structures other 
tion. than tea are absent. 

O^nnion : The sample of tea is adulterated.” 


I have quoted the above extracts in 
extenso as 1 feel that, for a proper ap- 
preciation of the discussion hereinafter, 
the extracts are essential. 

4. For the purpose of KJmparfson d? 
the aforesaid three extracts. I shall trer^ 
dauses (a) to (f) in A.14 as one part smi 
the portion relating to the colouring mat- 
ter as another part. Now, comparing 
A.14 and Ex. P6. what appears is that all 
the requirements of the first part of A.14 
are satisfied by the data given in Ex. P6 
relating to that part. On the second part. 
Ex. P6 says that non-permitted orange 
coal-tar dye is present. Agam, the result 
of microscopic examination is that the 
sample contains tea only. In the opinion 
portion of Ex. P6, the Public Analyst 
says that "the sample does not conform to 
the standards prescribed for tea under 
the Prevention of Food Adulteration 
Rules, 1955. and is therefore adulterated”. 
This obviously relates to the first part 
in A.14: and this opinion of the Public 
Analyst appears to be wrong, because, as 
I have already pointed out. all the re- 
quirements of the first part of A 14 have 
been satisfied by the data relating to the 
same in Ex. P6. The Public Analyst then 
says that "the sample contains coal-tar 
dye: the addition of coal-tar dye to tea is 
prohibited as per clause A14 Appendix B 
of the Ibrevention of Food Adulteration 
Rules. 1955”. Here the Public Analyst 
is right 

5. Now, I shall compare Ex. Cl with 
A.14. Ex. Cl shows that on microscopic 
examination, no structures other than 
those of tea are present: it also discloses 
that crude fibre, one of the requirements 
in the first part of A.14, is less than 15 
per cent. The sample however does not 
satisfy the standards prescribed fay els. 
(a) to (e) in the first part of A.14- On 
the second part relating to the addition of 
colouring matter. Ex. Cl says that there 
is no added colouring matter. (It may 
be remembered at this stage that the 
charge against the petitioner was that he 
sold tea adulterated by the addition of 
prohibited coal-tar dye). 

6. Under Section. II of the Act, die 
sample taken has to be divided into three 
parts; one part has to be sent to the 
Public Analyst, another has to be kept 
with the Food Inspector and the third 
has to be mven to the vendor. The pro- 
secution is based on the result of the re- 
port of the Public Analyst. During trial, 
both the Food Inspector and the accused 
person (the vendor) are given the right 
to have the samples with them sent to 
the Central Food Laboratory for test and 
a certificate from its Director (vide Sec- 
tion 13 (2)). When a certificate is ob- 
tained from the I>irector of the Central 
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Food Laboratory, the 
sedes the report of the Kbllc 
(vide Section 13 (311 Sub-section (5) ol 
Section 13 then prescribes: 


"Any document purporting ^ be a 
port siened by a Puhho 
has been superseded under su^sec. 
or any document purportmg to 
tificate signed by the Director of the Cen- 
tral Food Laboratory, may be used ^ 
evidence of the facts stated ^erem to 
' proceeding under this Act. 


Provided that any document 
ing to be a certificate 
Director of the Central Food ^boratory 
shall be final and conclusive evidence of 
the facts stated therem" 


7. Under sub-secdon (5), both the 
report of the Pubhc Ana^ the cer- 
tificate signed by the Director of the 
Central Food Laboratory may be used as 
evidence of the facts stated therem; and 
under the proviso to the sub-section, any 
document purporting to be a . 
signed by the Director of the <^tral 
Food Laboratory shall be final and con- 
clusive evidence ol the facts stated toere- 
in. From the wording ol this sub-sec- 
tion. It is clear that what is relev^t as 
evidence to both the report and the cer- 
tificate are only the facts stated there^ 
in other words the data relating to the 
analysis, and not the opmion of the Ana- 
lyst or the Director This is clear frotn 
the wording of the sub-section Itself, and 
I do not think there Is any need for any 
decision to support thereoL At any rate, 
P K, All V Food tospector. TeUicherry, 
1967 Ker LT 1095. Nagar Mahapalika 
Kanpur v Bam Nlwas, iUB 1964 All 349, 
Molwnlal r>i>iaf>anlal l£ithaiwala v. 
Vlpanchandra B. Gandld. AIB 1962 Guj 
44 and ginadar dedsions may be referred 


J, Abraham (Raghavan J.l 
before the report or the certificate is ad- 
mitted to evidence. 'What the proviso to 
the sub-section does further is to make 
the data or the facts found on analysis 
or test by the Director to be finaL In 
my opinion, finality and concludve* 
ness are enjoined on the certificate v 
of the Director to obviate the neces- 
sity of the examination of the Director 
as a witness and also to prevent the pro- 
traction of the proceeding by asking for 
a further or a better test or analysis, ^e 
Public Analyst may be called as a wit- 
ness. and the court or the parties are not 
Xireduded from calling him. On the othCT 
hand , the Director of the Central Food 
Ijaboratory cannot be called as a witness. 

If the right to call him as a witness U 
given, the proceeding will naturally 
be protracted Thus, the purpose of ra- 
Jotoing finality on the report of the 
Director Is o^y to achieve these ends. 

Whether the certificate Is reliable ani^ 
go^ evidence and whether it 
adulteration are questions to be deddeo 
by the Court On these questions the cct- 
tificate is not final and conclusive, except- 
ing that, if the court decides to act on the 
certificate, it t ax to accept the data f^^ 
by the Director as a re^t of Wf. 
final and concluave, and must then CM 
dde whether the sample Is adulterateat 
On the last question, whether there U 
adulteration on the basis of the data sum 
plied by the Director, evOT other ®^den« 
may be allowed dde. AIR 1962 GuJ 
and the proviso to sub-section (5) oi 
Section 13 does not appear to be a ban 
to this. 


to 


10. In thta case, both the 
Courts have held t^t toe report of the 
^blic Analyd has been superseded, ana 
since the certificate of toe Dire^r to" 
closes facts which show adulteration, in* 
petitioner is liable to be convicted. 


8. The language of sub-section (5) to 11. Both the Public Analyst and f^ 

relation to the proviso thereto may now Director of the Central Food LaTOratory 
be conadered. Both the report and toe are experts, and they use eaentific m^ 
certificate may be used as ^dence this thods to analyse, test and find out the 
is what the sub-section says. But, when constituents ol the samples sent to them 
we com ^ to the proviso. It says that the In this ease, the analysis by one disclosw 
facts contained to toe certificate of the that toe sample centred coal-tar dye 
Director Rhall be final and conclusive the analysis by the other discloses 
evidence I may also rdterate that under the sample did not contain coal-tar dye 
sub-section (31 toe certificate supersedes The analysis by the former discloses tiw 
the report. toe constituents mentioned In the first 

part of A14 were all satisfied, the ana- 

9. In my opinion, the questions that lysis by toe latter discloses that the con- 
anse when a report or a certificate comes stituents or their percentages do not - 
up for consideration are whether it may respond to the standards prescribed W 
be admitted to evidence and whether It is clauses (a) to (e) of the firrt part of 
reliable^ What sub-section (5) does is to Microscopic examination by both sho^ 
m qkft the certificate and toe report adnus- that the samples contained only tea. m 
able to evidence: it does not make them view of these, I find it difficult to 
reliable evidence. In other words, they the certificate (Ex. Cl) as reliable evi- 
are by themsdves evidence, and the Ana- dence regarding toe facts or the 

lyst or toe Director need not be examined found by analy^ by the Director, it i» 
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pointed out by the counsel of the Food 
hispector that since the certificate has 
superseded the report, the latter can no 
more be looked into even for ascertain- 
ing whether the certificate is reliable. 

Even accepting this, what the certifi- 
cate shows is that nothing was found 
added in the sample (the sample was tea 
only and it did not contain added coal-tar 
dye); and that the percentages of total 
a^ and of ash insoluble in hydro-chloric 
add were a little higher than the stan- 
dards prescribed and the percentages of 
alkalinity of soluble ash, of total ash 
soluble in boiling distilled water and of 
hot water extract (on dry weight basis) 
were lower than the prescribed standards. 
Adulteration imder the Prevention of 
Food Adulteration Act may be by the 
addition of baser or cheaper ingredients, 
by the addition of prohibited colouring 
matter, by the addition of prohibited 
preservatives, by not keeping the pres- 
cribed standards, by not keepi^ proper 
sanitary conditions, etc. In this case, it 
may be remembered _ that the charge 
against the petitioner is that he sold tea 
adulterated with added coal-tar dye; and 
that the certificate of the Director discloses 
that no coal-tar dye was present in the 
sample. The test by the Director took 
place about ax months and a half_ after 
the samples were taken; and there is no 
knowing whether there vras any possibi- 
lity oi the ash content and its alk a l i n i t y 
changing by lapse of iime. 

12. In view of all the aforesaid facts 
and circumstances, I feel it is quite un- 
safe to hold that the tea sold by the 
petitioner was adulterated. 

13. The revision petition Is allowed; 
the conviction and sentence are set aside; 
and the petitioner is acquitted. 

14. In view of the acquittal of the 
petitioner, the writ petition is not press- 
ed; and the same is dismissed without 
costs. 

MVJ/D.Y.a Reviaon petibon allowed. 
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P, T. RAMAN NAYAR, J. 

Mery Metilda and another, AppeHants 
V. Kunjiran Kunju Kathija Dmmal and 
others, Respondents. 

Second Appeal No. 1511 of 1964, D/- 
29-5-1968, appeal from Sub-Court, Quilon 
in A. S. No. 129 of 1963. 

CKtI P. C. (1908), S. 52 — Principle of 
'substantial representation' Requisite 
for application of. 

The first requisite for the apphcauon 
of the principle of substantial represen- 
tation is that the omission to bring all 
the heirs on the party array was a bona 
fide error due to want of information. 
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despite diligent enquiry regarding the 
existence of the omitted heirs. (Para 7) 
In a case where there was a return of 
the sxammons issued to one of the defen- 
dants to the mortgage suit with the en- 
dorsement that he was dead, it should 
have put the plaintiff therein, on notice 
of such death and therefore it cannot be 
said that his proceeding with the suit as 
if the dead defendant w^as alive, was 
bona fide. (Para 7) 

therefore the mortgage decree as 
against the legal representatives of the 
deceased defendant who were not parties 
to the suit is invalid. For the rest of 
the co-owners of the mortgaged property 
who were parties to the suit, the decree 
and the execution sale would be valid 

and binding. AIR 1954 Trav-Co 60 ^B), 

Eist (Para 8) 

Cases Referred: Chronolojpcal Paras 
(1966) Am 1966 SC 792 (V 53)= 

(1966) 1 SCR 937, Mohd. Sulaiman 
V. Mohd. Ismail 6 

(1954) Am 1954 Trav-Co 60 (V 41)= 

1953 Ker LT 706 (FB). Kamakshi 
Amma v, Gangadharan Pillai 3, 4 
S. N^yanan Potti, N. K Varkey and 
Savithri Sankar, for Appellants; S. Eas- 
wara Iyer, R. Srinivasan Potti, L. Gopa- 
lakiishnan Potti and C. S. Rafan, for 
Respondents (Nos. 1, 2, 6 and 13). 

JUDGIVIENT; — In the year 1110 M. E. 
(1934-35 A. D.) one Kochana, the pre- 
decessor of the present plaintiffs, mort- 
gaged the propeiiy now in suit and other 
property to Peter, the predecessor of the 
present defendants. Kochana died two 
years later leaving as Ms heirs his two 
widows and 11 dfildren. One of these 
children, Mohammed by name, died, ac- 
cording to the plaintife on 13-3-1946, and 
that case is no longer disputed by the de- 
fendants, Shortly thereafter, on 4-3-1947, 
the mortgagee, Peter, brought O. S. No, 
681 of 1122 for the recovery of the money 
due under the mortgage by sale of the 
mortgaged property. He was then ap- 
parently xmaware of Mohammed’s deatii, 
and he brought the suit against the two 
widows and 11 children of the mortga- 
gor, Kochana (and certmn alienees of 
the mortgaged property) as if Mohammed 
was still alive. Ex. P-1, the summons 
issued to Mohammed was returned 
with the endorsement that Moham- 
med was dead. Yet, no steps were 
taken to bring his legal representatives 
on record. Among his heirs, Ms mother, 
brothers and sisters were already party 
defendants, but his widow and dau^ter, 
the present plaintiffs 3 and 4 — the 
defendants no longer dispute that they 
are Ms widow and daughter — were not, 
and, by some mistake, Mohammed, who 
was named as the 3rd defendant in the 
plaint, vus declared ex parte and the 
suit proceeded with as if he was ahve. 
The remaining heirs of Kochana suffer- 
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ed the suit to proceed ex parte and the 
decree for sale was passed in the 
gagee Peters favour on 1-4-1949 In 
execution of that decree, the property 
now m suit (two pieces of land each four 
cents m extent) was brought to sale and 
bought bv Peter himsell The sale was 
confirmed on 2-2-1951 and Peter obtam- 
ed delivery on 23-&-1351 under the deU- 
very kvchit. Ext D2. Peter died in 1954 
leaving his widow and son, the present 
defendants, as his heirs. 

2. The present suit was brought In 
July 1956 by the heirs of Kochana and 
of his son, Mohammed, all of whom (or 
who^ prrfecessors) with the exception 
of plaintiffs 3 and 4, the widow and 
daughter of llohanuned, were party de- 
fend^ls m the former suit The plam- 
tiffg alleged that the summonses and 
notices m the mortgage suit and the exe- 
cution proceedings therein were not really 
serv^ on the parties thereto and that 
false returns of service were made Ac- 
cording to them, the decree and the pn>- 
ceedings In execution were vitiated by 
fraud, of which they became aware only 
shortly before the suit and Peters Court 
purchase conveyed no Gtle to him. They 
further alleged that Peter did not actually 
obtain delivery the so-called delivery 
under Ext P2 being a sham transaction, 
and that the 3rd pUuiuS was m actual 
possesaoo of the property presumably on 
behalf of all of them. On these aver- 
ments. they asked for a decree setting 
aside the mortgage decree and the execu 
tion proceedings pursuant thereto, and 
giving them a declaratxoa of their title 
to and possession of the property and 
an iniunction to protect that possesdon. 
In the event of it being found that they 
were not In possesson. they asked for 
recovery of possession with mesne profits. 

3. The plaintiflls case of fraud, with 
regard to the service of summons and 
notice In the mortgage sint and the exe- 
cution nroceedmgs therein, found favour 
with neither Court but the Lower Ap- 
pellate Court took the view that In pro- 
ceeding with the mortgage suit against 
Mohammed ex parte as if he was alive; 
Peter the plaintiff therein, was guUty of 
fraud, fraud not merely against the hdra 
of Mohammed but against all the defen- 
dants in the mortgage suit even those 
who had been duly served with sum- 
monsl The first Court was not satisfied 
that plaintiffs 3 and 4 were, as they claim- 
ed to be. the widow and daughter of 
Mohammed. In this view which meant 
that all the heirs of the mortgagor Rocha- 
na and his son. Mohammed were party 
defendants in the mortgage smt and had 
been duly served with summons, it dis- 
missed the present smt The Lower Aj>- 
pellate Court however found that plain- 
tiffs 3 aiuJ 4 were the widow and dau^i- 
ter of and that finding, as 1 


have already observed, is no longer dis- 
puted. It agreed with the trial Court 
that Peter actually took possession of 
the property on 22-6-1951 under Ext D2 
and that he and after hun. his heirs were 
in possession. But in the view it took 
that the decree and execution proceed- 
ings in the mortgage smi were comolete- 
Iv vitiated by fraui it gave the plain- 
tiffs a decree for possessmn. In so doing 
it placed reliance on the Full Bench deci- 
sion of this Court in Ramakshi Amma 
V Gangadharan Pillai, 19o3 Ker LT 706- 
(AIR 1954 Trav-Co 60) (FB) And it (hd 
not even consider the plea of brmtation 
raised by the defendjuits — after the ac- 
tual debverv to Peter on 23-6-1951 (which 
it found) the plaintiffs could scarcely have 
been unaware of the alleged fraud. 


4. Kochana was a Muslim, and, when 
a Muslim dies, his heirs take his pro- 
perty in severalty as teoants-in-common. 
The heirs of Kochana had several, though 
undivided, shares m the property and It 
IS rather difficult to understand how as- 
suming that the d ecree against one of 
them was void in that it was obtained 
against a man who was dead even at the 
time the smt was instituted, or because 
it was obtained by fraud, the decree is 
bad as against the rest. The demaon re- 
lied upon by the Court below namely. 
1953 Ker LT 706=(AJB 1954 Trav-Co 60) 
fFB) has no appbcahon whatsoever for, 
that deaaon dealt with a case where a 
decree had been obtained m respect of 
property belonging to a Nayar tarwad 
otherwise than in accordance with See* 
tion 31 of the Navar Act. And all tlat 
Was held, in the very terma of the 
statute, was that the decree was not bind- 
ing on the tarwad. The deasion can 
have no bearing on a case like the pre- 
sent where a decree obtained against 
several tenants-m-common Is bad as 
against one of them. That can In no way 
affect its validity so far as the others are 
concerned The decree if it is bad at all, 
can be bad only aa against Mohammed 8 
separate 7/72 shitfe of the mortgaged pro* 
perty 


5 It Is urged on behalf of the appel- 
lant defendants that although Moham- 
med. one of the 13 heirs of the mortgagor, 
Kochana, was dead ^en the mortgage 
smt was brought, the remaining 12 being 
party defendants duly served with eui^ 
mona. the decree gap be supported in 
entirety on the theory of sutwtantial ^ 
presentation, the heirs who were actually 
parties to the sun substantially represent- 
ing the enure estate of the mortgagor. 
Kochana. including the Interest of the 
heirs who were not parties- For the res- 
pondent plaintiffs it is contended that the 
theory of substantial representation can 
be mvoked only when a defendant diM 
pending suit and the suit Is proceeded^ 
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with some but not all his legal re- 
presentatives on the party array.' It has 
no application when a suit is brought for 
the recovery of money due from a person 
who is dead from out of his assets in the 
hands of his legal representatives, for, in 
such a suit, the decree can only be for 
recovery from the hands of the legal re- 
presentatives who are parties to the suit 
and not from the hands of those who are 
not parties thereto. Moreover, unlike a 
suit for recovery of a simple money debt, 
a suit brought to enforce a mortgage exe- 
cuted by a person who is dead is not a 
suit against his estate. It is a suit brought 
against the present owners of the mort- 
gaged property to enforce the transfer 
effected by the mortgage, in other words, 
to enforce the right to bring the property 
to sale for recovery of the debt, and it 
makes no difference whether the present 
owners got the property by transfer inter 
■vivos or by succession. In either case, 
the suit is against the property in the 
hands of the present owners. They are 
sued in their own right and in no sense 
as the representatives of the old mort- 
gagor. It would be different if a mort- 
gagor defendant dies pending suit. For. 
there, by the fiction that an adjudication 
relates back to the date of the institution 
of the suit it is as if the dead man were 
still alive in the shape of his legal repre- 
sentatives, and the theory of substantial 
representation comes into play in case 
only some but not all his legal repre- 
sentatives are brought on record. 

6. 1 confess that I was at first blush 
favourably impressed by this argument 
advanced on behalf of the defendants, 
but I think the decision in Mohd. Sulai- 
man v. Mohd. Ismail. AIR 1966 SC 792 
provides a complete answer to it. There, 
one of the three original mortgagors was 
dead when the suit .was brought The 
suit was brought against the two mort- 
gagors who were alive and some, but not 
all, the heirs of the deceased mortgagor. 
The Supreme Court invoking the princi- 
ple of substantial representation, upheld 
the mortgage decree and the sale pursu- 
ant thereto, in the subsequent suit 
brought by the heirs who had been 
omitted. That as I have said, is a com- 
plete answer, 

7. Nevertheless, it seems to me that 
the present defendants are not entitled 
to the benefit of the prindple of sub- 
stantial representation, for, as the 
Supreme Court decision just referred to 
recognises, the first requisite for the ap- 
plication of that principle is that the 
omission to bring all the heirs on the 
party array was a bona fide error due to 
want of information, desmte diligent In- 
quiry. regarding the existence of the 
omitted heirs. In the present case, as 
we have already seen, there was a return 
of the siunmons issued to Mohammed in 
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mortgage suit with the endorsement that 
he was dead. This, surely, should have 
put Peter, the plaintiff therein, on notice 
of Mohammed’s death, and. therefore, it 
can scarcely be said that his proceeding 
•with the suit as if Mohammed were alive 
was bona fide. 

8. This being so. the mortgage decree 
cannot be supported as against such of 
the owners of the mortgaged property as 
were not parties to the mortgage suit. It 
follows that the mortgage decree and the 
sale pursuant thereto are not binding on 
plaintiffs 3 and 4 who were co-owners of 
the mortgaged property but were not 
parties to the mortgage suit. For the rest, 
the decree and the execution sale are 
clearly valid and binding. 

9. In the result, I allow this appeal 
by the defendants in part. Plaintiffs 3 
and 4 •will have a declaration of title to a 
105/1728 share {which, it is agreed by 
both sides, is their due share) of the pro- 
perty in suit (The plea of limitation 
taken at the trial has not been pressed 
before me, possibly because the defen- 
dants, as ‘the purchasers of the shares of 
all the co-owners except plaintiffs 3 and 
4. are_ co-owners with those plaintiffs). 
That is the only relief that the plaintiff 
can be ^ven in this suit. For the rest, 
their suit is dismissed and they will pay 
the costs of the defendants here as well 
as in the Courts below. 

DGB/D.V.C. Order accordingly. 
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T. C. RAGHAVAN, J. 

State of Kerala, Petitioner v. C. K, 
Assainar, Respondent- 

Criminal Revn. Petn. No. 157 of 1968, 
D/- 2-7-1968. appeal From Munsif Magis- 
trate’s Court, Pattambi in C. M. P. No. 39 
of 1968. 

(A) Criminal P. C. (1898), Ss. 5 (1) and 

(2) and 523 — Expression "otherwise 
dealt with” in S, 5 — Includes provisions 
for disposal of property under Chapter 
43 of the Code — Seizure of goods by 
Police for contravention of Kerala Rice 
(Rcgalation of Movement) Order (1966) — 
Offender produced before Magistrate and 
goods retained for production before Col- 
lector — Magistrate cannot direct produc- 
tion of goods before him under S. 523 in 
view of Clause 6 of Order (as amended 
on 22-2-1968), (Para 4) 

(B) Essential Commodities Act (1955), 

(as amended by Act 25 of 1966), Ss. 6A to 
6D — Kerala Rice (Regulation of Move- 
ment) Order (1966) (after its amendment 
on 22-2-1968), Clause 6 — Interpretation 
of Clause G of Order read wdth S. 6 of 
Act. 

BX./LL/F354/68 
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The Magistrate before whom an accus- 
ed is brought for contravention of the 
provisions of the Order, has no power to 
rali upon the Collector to produce ttie 
commodity seized the Officers of the 
Civil Supplies Department, Revenue 
Department etc., and produced before 
the Collector (Para 5) 

In view of the provisions of Ss 6A to 
6D m the Act, the Collector’s retention of 
the commo^ty seized and produced 
before him is only subject to the result 
of the prosecution before the Magistrate; 
and if the Magistrate after trial of the 
case comes to the conclusion that the 
commodity seized from the accused per- 
son should be returned to him and pass 
such an order, the Collector has to return 
It in speae, if possible and Its price, if 
the return of the commodity Is not pos- 
sible, with reasonable interest as spea- 
fied in Section GC of the Act This pro- 
vision is suffioent safeguard for the 
rights of an accused person who Is 
brought before a Magistrate for an 
oSence of contravening any of the provi- 
sions of the Kerala Rice (Regulation of 
Movement) Order Of course, in a case 
where the commodity is not produced be- 
fore the Collector, the MagGrtrate may 
dispose of It (Para 8) 

(C) Essential Commodities Act {195S> 
(as amended by Act 25 of 1966), Ss 7 and 
6C (2) Magistrate has the power to 
pass an order of forfeiture even in a 
case where he ac<imts the accused person 
— The seized commodity u to be retom- 
ed or its price paid by collector only if 
so order of forfeiture u passed by Magis- 
trate. tLR (1968) 2 Ker 474. ReL on. 

(Para 5) 

Cases Referred Chronological Paras 
(1968) Cn. B P No 123 of 1968, 

D/- 27-5-1968=ILR (1968) 2 Ker 
474 Ramaswamy Goimder v State 
of Kerala 5 


State Prosecutor, for Petitioneif; V 
Nagappan Nair, for Respondent 

ORDER' — The respondent the accus- 
ed m a crime before Fenntalmanna Police 
Station, aopbed before the Munsi-Magls- 
trate Pattambi for an order directing 
the Collector to produce before Court the 
nee seized from him. The Taluk Supply 
Officer filed objections claiming tot the 
Collector was not bound to produce the 
nee before the Munsif-Magistrate The 
Munsif-Magistrate overruled tbe objec- 
tion and passed an order directing the 
Collector to produce the nee The State 
of Kerala has filed the revision petition 
against tot order 

2. A lorry belonging to the respondent 
carrying 100 bags of nee capsized on 3rd 
jlarth. 1968, at about 5 p m. The pobce 
reached the scene and seized the nee and 
the lorry Tbe respondent and the lorry 
were produced before the Munsif-Magis- 
trate the next day; and the 100 bags of 


sice were retained by the police to be 
smsduced before the Collector The res- 
pondent was also charged under Section 
279 of the Penal Code The grounds on 
si^ch the Munsif-Magistrate directed 
the Collector to produce the nee before 
Mm were that the case came within Seo 
t lpn 523 of the Code of Criminal Pro- 
cedure, and that under Section 6A of the 
Essential Commodities Act, the Collector 
had the right to have to rice produced 
before him only If he had the power to 
t»niiscate It The Mun^-Magistrate held 
that since the case was now before him, 
the rice had to be produced before him. 

3. The Interpretation put upon Sec- 
tion 5 (2) of the Code of Criminal Proce- 
dure by the Munsif-Magistrate does not 
appear to be correct The Munsif-Magis- 
trete seems to think that under sub-sec- 
tion (2) of Section 5 a special enactment 
can regulate only the maimer or place of 
investigating, inquiring into, trying or 
otherv^e dealing with an oRence la his 
opinion, this will not Indude making pro- 
vision for the disposal of to property In- 
volved in the oSence The Munsif- 
Magistrate says tot * trying” Is only al- 
ternative with "otherwise dealing ^th'- 
This is obviously incorrect. Under Sec- 
tion 5 (1) of the Code of Criminal Proce- 
dure, all offences tmder the Indian Penal 
Code shall be investigated, inquired Into, 
tried, and otherwise dealt with aceord- 
IM to the provisions of the Code The 
expression "otherwise d^t with’ occur- 
ring m this sub-section evidently Inclu- 
des disposal of property under Chapter 
XLZU of the Code T^e same expression, 
"otherwise dealing with", occurs in sub- 
section (2) as well, and tot expression 
can only have the same meaning as m 
sub-section (1) Therefore, If a special sta- 
tute makes provision for the disposal of 
the property Involved m an offence under 
that statute such provision must displace 
the relevant provisions of the Code. The 
Criminal Procedure Code is a general 
code laying down the pro<»dure In cn- 
minal cases generally; and if by a special 
statute an offence is created and provi- 
don is also made for the disposal of the 
property involved in such offence, there 
cannot be any objection for that provi- 
sion being applied to the property in- 
volved in that offence. Therefore the 
view of the Munsif-Magistrate that Sec- 
tion 523 of the Code applies can hold 
good only If there are no provisions for 
disposal of property in the Essential 
Commodities Act and the Kerala toe 
(Regulation of Movement) Order 
4. The Munsif-Magistrate has then 
considered Section 6A of the Essential 
Commodities Act and clause 6 of the 
Kerala Rice (Regulation of Movanent) 
Order Under the Act orders can be 
passed by State Governments and the 
Kerala State passed the Kerala Bioe 



1969 State v. C. K. Assainar 

(Regulalion of Movement) Order of 1966. 
Clause 6 of that Order empowered cer- 
tain officers of the Revenue Department, 
the Civil Supplies Department, etc, to 
seize paddy and rice, in respect of which 
there was reason to believe that any 
provision of the Order had been or was 
beinfi or was about to be contravened. In 
such cases the said officers were also em- 
powereji to seize the packages, coverings 
or receptacles in whidh such rice was 
found or the animals, vehicles, vessels or 
other conveyances used in carrying such 
rice. They were further empowered to 
take or to authorise the taking of all 
measures necessary for securing the pro- 
duction of the rice seized along with the 
packages, etc. "in a Court and for their 
safe custody pending such production”. 
This was the oiiginffi clause 6 in the 
Kerala Rice (Regulation of Movement) 
Order as passed in 1966. This has been 
amended on 22nd February, 1968; and a 
new clause 6 has been substituted. 

Under the new clause 6 (1) (c) also the 
officers are empowered to seize the stock 
of rice, in respect of which they have 
reason to believe that^ any_ proviaon of 
&e Order has been or is being or is about 
to be contravened, along with the pack- 
ages, coverings, eta Sub-clause (c) fur- 
ther provides that the officers should 
thereafter take all measures for securing 
the production of the rice seized along 
with the packages, coverings, receptacles, 
etc. before "the appropriate Court and 
for their safe custody pending such pro- 
duction”. An Explanation is added to 
this sub-clause which states that "appro- 
priate Court” shall mean such Court as 
is spedfled in or imder the Essential 
Commodities Act, in whidi proceedings 
would lie for contravention of the_ provi- 
sions of the Order, and shall also include 
the Collector of the District referred to 
in Section 6A of the Essential Commo- 
dities Act. Thus, the amended clause 6 
has constituted the Collector also an ap- 
propriate Court; and the officer seizing 
the rice on the belief that a provision of 
the Order has been contravened, may 
produce the rice seized before either of 
the appropriate Court, viz., ffie Court in 
which proceedings would lie and the 
District Collector. This amended clause 
does not appear to have been_ brought to 
the notice of the Munsif-Magistrate; and 
for that reason, his order also does not 
lay down the correct position. 

5. It is then urged by the Counsel of 
the respondent that even after the 
amendment the Munsif-Magistrate has 
the power to direct the Collector to 
produce the rice before him. On the 
other hand, the Public Prosecutor argues 
that once the commodity seized can be 
produced before the Collector who is an 
appropriate Court and the Collector him- 
self wants it to be produced before him. 
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the Munsif-Magistrate, who is also an 
appropriate Coiirt, need not direct the 
Collector to produce the rice before him , 
The new clause 6 of the Kerala Rice 
(Regulation of Movement) Order was most 
probably enacted to meet a case like this. 
The rice, if produced before the Collec- 
tor, will undoubtedly be better preserv- 
ed and better disposed of. In such a 
^se, why should the Munsif-Magistrate 
have a superior or a supervening autho- 
rity to call upon the Collector to produce 
the rice before him? Again, Sections 6A 
to 6D of the Essential Commodities Act 
make elaborate provisions regarding con- 
fiscation by the Collector. Section 6A 
authorises the Collector to confiscate any 
essential commodity seized: Section 6B 
lays down the procedure before confisca- 
tion, like_ issue of show catise notice, eta: 
and^ Section 6C (1) provides for appeals 
against orders of confiscation before a 
judicial authoiify constituted by the State 
Government. Sub-section (2) of Section 
6C then provides that where an order of 
confiscation is modified or annulled by 
the Appellate Judicial Authority, or 
where in a prosecution instituted for the 
contravention of the order in respect of 
which an order of confiscation has been 
made under Section 6A the person is 
acquitted, and in either case where it is 
not Possible for any reason to return the 
essential commodity seized, the person 
from whom the seizme was made shall 
be paid the price therefor as if the essen- 
tial Commodity had been sold to the 
Government, with reasonable interest 
CoJculated from the day of seizure. Pro- 
\^oii is also made in the same sub-sec- 
tion for the manner in which the price of 
the essential commodity has to be fixed. 

Lastly, Section 6D provides that the 
confiscation by the Collector is no bai 
for the infliction of any other punish- 
ment to which the person is liable under 
the Act These provisions make it clear 
that the Collector has power to confiscate 
the essential commodity seized, whether 
there is a prosecution before a Magistrate 
or not; that if there is a prosecution and 
it ends in acquittal, the Grovemment will 
return the commodity seized; that, if for 
any reason the commodity cannot be re- 
tiumed in specie, its price with reason- 
able interest will be paid to the person 
from whom it was seized; that an order 
of confiscation by the Collector is af> 
pealable to a judicial authority consti- 
tuted by the State Government; and that, 
if the Appellate Authority modifies or 
annuls the order of confiscation, then also 
the_ essential commodity will be returned 
or its price with reasonable interest will 
be paid to the person from whom the 
seizure was made In view of these pro- 
wsions in the Act, the Collector’s reten- 
tion C)f the commoffity seized and produc- 
ed before him is only subject to 
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the result ol the prosecution before 
the Magistrate, and if the Magis- 
trate after trial of the case comes 
to the conclusion that the commodity 
seized from the accused person should be 
return^ to him and pass such an order, 
the Collector has to return it In soede. 

If possible, and its price if the return of 
the commodity is not possible with re^ 
Bonable interest as speafied In Section 8C 
of the Essential Commodities Act. This 
provision is sufficient safeguard for the 
nghts of an accused person who la 
brought before a Magistrate for an 
offence of contravening any of the provi- 
sions of the Kerala Rice (Regulation of 
Movement) Order I do not think It Is 
necessary that the Magistrate should have 
the power to call upon the Collector to 
produce the commodity seized by the 
officers of the Ovil Supplies Department. 
Revenue Department, etc. and produced 
before the Collector Of course, in a case 
where the commodity Is not produced 
before the Collector, the Magistrate may 
di^se of it 

1 may also point out that under Sec- 
bon 7 ol the Essential Commodities Act, 
the Magistrate has the power to pass an 
order of forfeiture even in a case where 
he acquits the accused person vide Rama- 
swamv Gounder v State of Kerala, CrL 
R. P No 123 of 1968 (Ker), and only U 
no order of forfeiture is passed by the 
Magistrate, the Collector need return the 
commodity or pay its price I feel that 
this Is the best and the most harmotdous 
Interpretation of Section 6 of the Kerala 
Rice (Regulation of Movement) Order 
with Section 6A of the Essential Conuno- 
dlUes Act 

6. In this view, the revision petition 
Is allowed, and the order of the Mui^- 
Magistrate Is set aside 
CWM/D V C. Revision allowed. 
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K. C. Pazhanlmala and others, Appd- 
lants V State of Kerala and others. Res- 
pondents. 

Wnt Appeals Nos. 260 & 261 of 1067 
and 1. 22 to 26, 28 34. 38 47. 48 and 52 to 
60 of 1968. D/, 26-7-1968. from order of 
Gopalan Nambiyar. J In O P No 3510/ 
67 and W A. Nos. 3855. 3521. 3962. 3761. 
3685. 3923. 3397. 4101, 4073, 3721. 3722, 
3597. 4079. 3556 4060, 3856, 4289. 4602, 
3887 and 4209 of 1967. 

(A) Constitution of India, Art 226 ~ 
Kerala Paddv (Restrietion on Mtllmg) 


State (FB) (K Iyer J) A.LB. 

Order 1967 — Writ petition, by rice mills 
owners carrying on hulling of paddy, 
challenging validity of Order 1967 
hlainlamabllity — "Person aggrieved” — 
Meaning of. 

The High Court has got very wlda 
powers under Article 226 of the Consti- 
tution to issue directions and writs of tha 
nature mentioned therein not only for the 
enforcement of fundamental rights but 
also for any other purnose The peti- 
tioner approaching the Court should be 
one who has a personal or Individuu 
right in the subject matter of the peti- 
tion and any person who has been pre- 
judunally affected by an act or omission 
of an authority can file a wnl even 
though he has no proprietary or even 
fiduciary interest in the subject niatt» 
thereof Case law discussed (Para 6} 
The words "person aggrieved" are rf 
wide import and should not be subjects 
to a restrictive interpretation. They do 
not include, of course, a mere busy body 
who IS interfering in things which do 
not concern him, but they do includ^ 
person who has a genuine gnevance be- 
cause an order has been made which 
judicially affects his interests The 
meaning given to the words "person ag- 
grieved ’ has to be aopbed to the 
alon person prejudidally affected (19611 
2 All ER 504. Foil (Para 6)^ 

Therefore the rice mills owners In 
State carrying on the hulling of paddy 
in the rice mills established by them to 
accordance with the provisions of Centro 
Act 2J of 1958 directly affected by toe 
provisions of clauses 3, 6 and 7 of toe 
Kerala Paddy (Restnetion on MiUmS) 
Order, 1067 are persons who are aggriev- 
ed because of the enforcement of the im- 
pugned Order. 1967 and therefore have 
sufflaent interest to challenge the li^ 
pugned Order. (Para 6) 

(B) Essential Commodities Act (1955)i 

Ss. 3 (6) aod 5 (b) — Kerala Paddy (Res- 
triction on Milling) Order, 1967 — Order 
passed by State Government under dele- 
gated powers — Order not laid before 
botlj Houses of Parliament, at any time, 
after it was made — Effect — Violaticm 
of S. 3 (6) does not render tbe order in- 
valid — But it cannot be said that S. 3 
(6) IS not applicable to an order passed by 
any authority in exercise of power und« 
S. 5 (b) of tbe Act AIR 1969 Ker 3^ 
(FB). Foil, (Para 7) 

(C) Constitution of India, Art. 226 

Wnt petition challenging validity oj 
Kerala Paddy (Restriction on Miiungl 
Order, 1967 •— Pleadings — Court is nw 
restricted to pickings of State — Fart 
that a particular object is stated to 
counter affidavit will compel the HiCT 
Court to examine vaLdity of impugnra 
Order only in that background. A® 
2861 SC 954. Folk (Pars 8) 
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(D) Constitution of India, Arts. 245 and 
IS46, Scb. 7, List L Item 52 and List 3, Item 
33 — Kerala Paddy (Bestriction on MUl- 
ine) Order 19G7. Pm — Rice Milling 
Industry (Regulation) Act (21 of 1958) — 
Order issued by State Government as 
delegate of Central Government — Order 
Svhetber a piece of colourable legislation 
Wbetber any conflict between Parlia- 
ment and State Legislature — Essential 
Commodities Act (1955), S. 5. 

The Kerala Paddy (Restriction on MU- 
Ing) Order, 1967 issued by the State Gov- 
ernment as a delegate of the Central 
Government empowered by S. 5 of the 
Essential Commodities Act 1955 is an Act 
of the Central Government and therefore 
no question of any conflict between Par- 
liament and Slate Legislature can arise. 

passing the impugned order the State 
Government did not purport to act as a 
delegate of the State Legislature or in its 
own executive powers. It vas made by 
the State (Government in exercise of its 
power to make subordinate legislation on 
behalf of the Central Government In 
passing the impugned order the State 
Government did not exceed its authority. 
Case law discussed. (Paras 9, lOJ 

Further, the impugned order is not a 
piece of colourable legislation. The doc- 
trine against colourable legislation is in 
Atssence a question of the power of le^s- 
lature to enact the law in question. The 
impugned order was passed by the State 
Government as a delegate of the Central 
Government and in passing it the State 
Government had not exceeded its autho- 
rity. (Paras 8. 11) 

It carmot be said that the purpose of 
She impugned order is the same as the 
object of the Central Act viz., the Bice 
Industry (Regulation) Act (21 of 
6958) and the former is tiierefore invalid 
The Essential (Commodities Act, 1955 is 
relatable to Entry 33, in List HI of ^e 
Constitution while Act (21 of 1958) whic^ 
Is entirely for a difierent purpose is 
tmder the legislative power in Item 52, 
in list I of the (Constitution. Since the 
Impugned order is issued under the 
E^ential Commodities A^ 1955 and ita 
object is as indicated in its preamble it 
would be inappropriate to hold that the 
object of the impugned order is the 
same as that of Act (21 of 1958) even 
though it indirectly interferes with_ the 
working of the rice mills established 
tinder (Central Act (21 of 1958). 
object of the impugned Order falls with- 
in the object of the Essential Commodi- 
ties Act, 1955 and it is not intended to 
control in any wav the working of the 
rice niills. It is intended to prevent 
hoarding and black marketing in 
paddy and rice by regulating the conver- 
sion ol paddy into rice through the pro- 
cess of milling. (Case law discussed. 

(Para 10) 


(E) Essential Commodities Act (1955), 
S. 3 (2) (a) and (d) — Kerala Paddy 
(Restriction on Milling) Order (1967), 
Pre. — Object — Order falling only 
under S. 3 (2)(a) and not S. 3 (2)(d) of the 
Act — No prior concurrence of (Central 
Government — - Order held invalid. 

The preamble of the Kerala Paddy 
(Restriction on Milling) Order. 1967 only 
shows that it was for maintaining and in- 
creasing the supplies of rice and paddy 
and for securing their equitable distribu- 
tion and availability at fair prices — i 
rice is an essential commodity. Con- 
version of paddy into rice through the 
rice mil l s is production or manufacture 
of rice. The term production can only 
mean making goods available for human 
wants. The essence of manufacture is 
the change of one object to another for 
the purpose of making it marketable, hi 
market rice is a different commodity from 
paddy and therefore when there is a con- 
version of paddy into rice through rice 
mills there is either production of rice 
or manufacture of rice from paddy. The 
object of the impugned order is there- 
fore to control the same for the purpose 
of making paddy and rice available to 
the community at fair prices. The im- 
pugned order therefore falls under Sec- 
tion 3 (2) (a) of the Essential Commodi- 
ties Act. The expression in S. 3 (2) (d) 
is not use and consumption but use or 
consumption. The expression use is a 
word of very wide significance. If the 
impugned order is to regulate the use of 
paddy then the order comes under Sec- 
tion 3 (2) (d) of the Essential Ck)mmodi- 
tles Act. The object of the regulation 
whether ft is under Section 3 (2) (a) or 
3 (2) (d) is to all intents and purposes 
the same. WTiat is sought to be prevent- 
ed by the impugned order is the produc- 
tion or manufacture of rice from paddy 
through mills. The use of paddy for the 
purpose of converting into rice is not 
sought to be prevented by the impugned 
order. There is no restriction or regula- 
tion imposed in the matter of converting 
paddy into rice by handpounding. But 
the regulation by the impugned order is 
the production or manufacture of rice by 
milling paddy. This is more in the nature 
of manufacturing rice from paddy by 
the process of milling. In such drcum- 
stences this can more appropriately come 
only under S. 3 (2) (a) and not S. 3 (2) (d) 
of the Act, (Para 19) 

As the impugned order falls under 
S. 3 (2) fa) of the Act prior concurrence 
of the Central Government is necessary. 
The order G. S. R. 1111, D/- 24-7-1967 
issued by the Under-Secretary to the Cen- 
tral Government does not satisfy the re- 
quirement of prior concurrence and henra 
the impugned order is invalid. (Para 19) 
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KRISHNAMOORTHY IYER, J.:— These 
appeals directed against the decision of 
Gopalan Nambiyar, J. involve a coi^ra 
point of law which relates to the vah^^ 
of the Kerala Paddy (Restriction on Mill- 
ing) Order, 1967. The learned Judge 
held the validity of the Order overrid- 
ing the several objections raised by the 
appellants. 

2. The Kerala Paddy (Restriction ^ 
Milling) Order, 1967 has been issu^ by 
the Government of Kerala in expense of 
the powers conferred by ^t>-section (^ 
read with clauses (d), (i) 
section (2) of Section 3 Essmti^ 

Commodities Act, 1955 (Central Act 10 of 
1955). The said provisions read; 

“3 Power to control productioi^ sup- 
ply, 'distribution, etc. of essential com- 
modities;— , - 

<11 If the Central Government ^ of 
opinion that it is nec^a^ or 
so to do for mamtaining or mcrea^g 

supplies of any essenti^ w'^^^HtS^tion 
for securing 

and availabUity at fair Pnoe?. or mr 
securing any essential conmodity for ^ 
dSS ^Ma or th? efficient condurt 
of military operations it 
provide for regulatmg P^°^S)uti?n 

production, supply fherein. 

hereof and trade and commerce ther^ 

f21 'Without prejudice to the graer^ty 
of the powers conferred by 
(1), an order made thereunder may P 

vide — 


(a) 

(b) 




(d) for regulating by permite 

or otherwise the storage,, ^ 

tribution, disposal, o^qu^hom v^e 
consumption of any essential commodity; 


(e) 

(f) 

(g) 

(h) 






thfpmy^^o^^pSlTof J 

SnSi« an-d f d^fS 

to. as may be specified m the order. 

(i) for any incidental andj^PP^™^^" 
taS- ^tt^ including in P^cular tte 
SLin.g and search of 
vc'^sds and aircraft, and me seizi^ 
a person authorised to make such search 


of any articles &i respect of which such 
person has reason to believe that a con- 
travention of the order has been, is bdng, 
or is about to be committed, and of 
any books of accounts and documents 
wWch in his opinion would be useful for, 
or relevant to, any proceedings under 
this Act and the return of such books of 
accounts and documents to the person 
from whom they were seized after copies 
thereof or extracts therefrom as certified 
by that person in the manner specified 
in the order have been taken.” 

Section 5 of the Essential Commodities 
Act, 1955, which deals with the delega- 
tion of powers to make orders under Sec- 
tion 3 by the Central Government reads; 

"5, Delegation of powers. — The Cen- 
tral Government may, by notified order, 
direct that the power to make orders 
under Section 3 shall, in relation to such 
matters and subject to su^ conditions,, if 
any, as may be specified in the direction 
be exercisable also by — , 

(a) such officer or authority subordi- 
nate to the Central Government; or 

(b) such Government or such officer or 
authority subordinate to a State Govern- 
ment, as may be specified in the ■•direc- 

The Order G. S. R. 1111 dated 24th 
July, 1967, issued by the Central Govern- 
ment under Section 5 of the Es,sentaal 
Commodities Act, 1955 and pended ^ 
the Central Government by G. b. K. 
dated 9-2-1968 is reproduced beloTO 

"Delegation of Powers by the Central 

Government. 

ORDER 

New Delhi, the 24th July, 1967. 

G. S. R. 1111. — lu exerdse of the 
powers conferred by Section 5 of the 
Essential Commodities Act, 1955 (10 of 
1955), and in supersession of tte^ ® 
of the Government of India m the 
Ministry of Food, Agriculture, Commu- 
nity Development and Co-oT^r^on (De- 
partment of Food) No. G. S. R. 906, dated 
tiie 9th June. 1966 (as subsequmtly 
amended), the Central Government here- 
by directs that the powers conferred m 
it by sub-section (1) of Section 5 ,of tte 
said Act to make orders to prowde tor 
the matters specified in Causes (a); (Ph 

(c). (d). (e). (f). (P). W- 
rab-section (2) thereof shall, m relation to 
foodstuffs be exercisable also by, a State 
Government subject to the conoition^ 

(1) that such powers shall be exercised 
by a State Government subject to such 
directions, if any, as may be issued ^ 
the Central Government m this behan, 

(2) that before making an order relat- 

ing to any matter specified m the smd 
clauses (a), (c) or (f). or m re^arf to dis- 
tribution or disposal of 1° 

places outside the State or m regarf to 

regulation of transport of my foodg^ 

mder the said clause (d). the State Gov- 
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eminent shall also obtain the pnor con- 
currence of the Central Government and 
(3) that In makinB an order relating to 
any of the matters specified in the said 
clause (j) the State Government shall 
authorise only an officer of Government 
The Kerala Paddy fRestnction on Mill- 
ing) Older 1967 was issued by the Gov- 
ernment of Kerala on 20th September 
1867 m \rtew of the delegaPon of power 
made by the Central Government under 
G S. R nil As already stated GSR 
nil Quoted above contains also the 
amendments Incorporated by G S R 284 
dated 9-2-1968 and smce those amend- 
ments have no direct impact m conader- 
ing the validity of the Kerala Paddy 
(Restriction on bCiUing) Order 1967 it fa 
not necessary to reproduce GSR 1111 
before its amendment by G S R 284. 
Though the Kerala Paddy (Restriction on 
Milling ) Order 1967 is purported to have 
been issued by the Government of Kerala 
In exercise of the powers conferred by 
Sec. 3 sub-^c. (1) read with sub-sec (2) 
(d) (i) and (J) of the EssenPal Commodi- 
ties Act, 19SS before us it was sought to 
be sustained only under Sectum 3 (2) (d) 
of ^e Essen^ Commodities Act, (9SS 
and it was freely conceded by the learn- 
ed Advocate-General that Section 3 (1) 
read with S 3 (2) (i) and (]) will not help 
to promulgate the Kerala Paddy (Res- 
triction on Milling) O^er, 1967 
4. The appellants before us are 
owners of nee nulls in the State. Before 
the leaned Single Judge one of the oti- 
Einal petitions was by a person who ap- 
pbed for permission to mill his paddy and 
whose appbcation was returned. The 
order retunong the apoUcation was set 
aside by the Single Judge on the ground 
that the aald order is arbitrazy and 
against the terms of the Impugned order 
and the onginal petition was allowed. 
The said order has become final, 

5 On behalf of the respondents a con- 
tention was raised that the appellants are 
rot persons aggrieved by the provisions 
of the Kerala Paddy (Bestnction on Mili- 
Ingl Order. 1967 and are therefore not 
competent to maintflio the petiti^ under 
Article 226 of the Constitution and the 
appeals have to be dismissed on that 
ground. The ground In the form In 
which It was argued before us was not 
raised before the learned Single Judge 
The locus standi of the apoeUants to 
maiT^tatn the pebtioas should to a very 
large extent depend upon the provisions 
of the impugned order and the rebels 
sought for by the petitioners. In most 
of these petitions the prayer Is for the 
I^e of a wnt of certiorari or any other 
appropriate wnt declanng the Kerala 
Paddy (Restnction on Milling) C^er 
3957, Invabd. Inoperative and null and 
ydd. There is a prayer In all the peti- 
boBS for the issue of a writ of manda- 


mus compelling respondents 1 to 3 not to 
insist upon the production of permit for 
hulling paddy m the tniUg owned by the 
appellants. 

6 The submission of the learned 
Counsel appearing for the appellants was 
that clauses 3 6 and 7 of the impugned 
Order directly afiect the mill owners from 
carrying on the hulbng of paddy in the 
nee mills estabbshed by them in accord- 
ance with the provisions of Central Act 
21 of 1958 they are persons aggrieved 
and have locus standi to maintain the 
petitions under Article 226 of the Consti- 
tution We are of the view that the ap- 
pellants are directly affected by the pro- 
visions of clauses 3. 6 and 7 of the im- 
pugned Order and have therefore suf9 
oent mterest to diallenge the impugned 
Order It has now been held by the ded 
sions of the Supreme Court that the High 
Court has got very wide powers imdei 
Article 22$ of the Constitution to Issue 
directions and writs of the nature men 
boned therein not only for the enforce- 
ment of fundamental rights but also foi 
any other purpose It is also clear from 
those deosicms that the petitioner ap- 
proaching the Court should be one who 
has a personal or individual right in 
subject matter of the petition (and’) that 
any person who has been prejudicially 
affected by an act or omission of an au 
Ihontv can file a wnt even though he 
has no propnetarv or even fiduaary fate- 
rest in the subject matter thereof. Then 
Lordships of the Supreme Court observ 
fd in Calcutta Gas Co, fPrupnetaryj 
Ltd. V State of West Bengal, AIR 1982 
SC 1044 at p 1047 

’’Article 226 confers a very wide power 
on the High Court to Issue directions and 
Writs of the nature mentioned ther^ 
for the enforcement of any of the rights 
conferred by Part III or for any other 
purpose It IS, therefore clear that per- 
sons other than those claiming fundamen- 
tal rights can also approach the Court 
seeMng a rebef thereunder The Article 
fa terms does not. describe tlie classes w 
persons entitled to apply thereunder but 
It b implicit m the exercise of the extra- 
ordinary Jurisdiction that the rebef a^ed 
for must be one to enforce a legal 
In State of Onssa v Marian GopaL 1982 
SCR 28=AIR 1052 SC 12 this Court 
i^ed that the existence of the right fa 
me foundation of the exercise of Juris- 
metioa of the Court under Article 226 o' 
the Constitution. In Charanjit L,al Chow- 
dhun V Union of India, 1950 SCR 869- 
^ 1951 SC 41 It has been held by this 
Court that the leg^ nght that can be 
enforced under Article 32 must ordina- 
nly be in the right of the petitioner him- 
self who complains of Infraction of such 
nght and approaches the Court lor re- 
ueL We do not see any reason why 8 
different prlnaple should apply In 
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case of a petitioner under Article' 226 of 
the Constitution. The right that can be 
enforced under Article 226 also shall 
ordinarily be the personal or individual 
right of the petitioner himself, though in 
the case of some of the writs like habeas 
corpus or quo warranto this rule may 
have to be relaxed or modified. The 
question, therefore, is whether in the pre- 
sent case the petitioner has a legal right 
and whether it has been infringed by die 
contesting respondents.” 

The same principle is expressed in the 
decisions in State of Punjab v. Sura] 
Parkash. AIR 1963 SC 507 and G. Venka- 
teswara Rao v. Government of Andhra 
Pradesh AIR 1966 SC 828. In the latter 
case their Lorddups of the Supreme 
Court observed at page 833; 


"This Court held in the decision cited 
(AIR 1962 SC 1044 at p. 1047) (supra) that 
'ordinarily' the petitioner who seeks to 
file an application under Article 226 of 
the Constitution should be one who has 
a personal or individual right in the sub- 
ject-matter of the petition. A personal 
right need not be in respect of a proprie- 
tary interest: it can also relate to an in- 
terest of a trustee. That apart, in ex- 
ceptional cases as the expression 'ordi- 
narily' indicates, a person who has been 
prejudicially affected by an Act or omis- 
sion of an authority can file a wnt evm 
though he has no proprietary or even fi- 
duciary interest in the subject-matter 
thereoi" 


In this connection arguments were ad- 
vanced at the Bar as to the meani^ of 
the expression “person aggrieved . Their 
Lordships of the Privy Coundl bad to 
consider the scope of the wortk per^n 
aggrieved” in Attorney-Gen e^ of the 
Gambia v. N’Jie, 1961-2 Ail ER 504 at p. 
511 and they observed; 

"The words 'person aggrieved' atp o| 

E de import and should not be ^bJectM 
a restrictive interpretation. They do 
t include, of course, a mere busy-body 
who is interfering in things which do not 
concern him; but they do include a per- 
son who has a genuine grievanre berause 
an order has been made which prejudi- 
cially affects Ms interests.” 

The Court of Appeal in Maurire v. 
London County CounaL 1964-1 EB 
779 at p. 782 quoted wth approTOl the 
observations of the Privy Council made 
in 1961-2 AU ER 504. In our view the 
meaning given to the words person ag- 
grieved’ has to be applied h> fhe expr^ 
sion 'person prejudidallv 
have therefore no doubt to hold that the 
several appellants are person who are 
aggrieved because of the enforcement ol 
the impugned order. The obj^tion of t^ 
maintainability of the 
imder Article 226 of the Constitution has 
only to be overruled- 


_ 7. Now we shall deal with the conten- 
tions raised by the appellants. The first 
contention was based on Section 3. sub- 
section (6) of the Essential Commodities 
Act, 1955, reading thus; — 

"Every order made under this section 
by the Central Government or by any, 
officer or authority of the Central Gov- 
ernment shall be laid before both Houses 
of Parliament, as soon as may be, after 
it is made.” 

The submission on behalf of the appel- 
lants was that the impugned order was 
not laid before both Houses of Parlia- 
ment after it was made at any time and 
therefore the order cannot take effect. 
The learned Single Judge disposed of 
that contention in favour of the respon- 
dents thus: — 

"The learned Advocate-General con- 
tended that the laying before Parliament 
is ordained by clause (6) of Section 3 only 
in respect of an order covered by clause 

(а) of Section 5 of the Act, and not one 
covered by clause (b) thereof. On the 
language, juxtaposition, and co-relation 
of the sections I am in agreement with 
this contention. The consequence of re- 
quiring Central Government's Orders 
made imder Section 3 being laid before 
Parliament, but not those made imder 
delegated powers by the State Govern- 
ment. may be anomalous. But the reme- 
dy is not by judicial legislation (vide the 
publication by the Indian Law Institute; 
Administrative Process under the Essen- 
tial Commodities Act p. 89). There Is 
also authority in this Court which is 
binding on me that laying before Parlia- 
ment, ordained by a statutory provision, 
without providing any default for dis- 
obedience, and without even any limita- 
tion of time . within wMdi it is to be 
done, is only directory and not manda- 
tory. (vide 1960 Ker LJ 1319). 'The im- 
pugned order was promulgated on 20th 
September, 1967 and it cannot be said 
that there has been an infraction of Sec- 
tion 3 (6) of the Act, in not laying ft 
before Parliament so far." 

We agree with the conclusion reached 
by the learned Single Judge that on ac- 
count of the failure to conform to the 
provislDns of Section 3, sub-section (6) of 
the Essential Commodities Act, 1955 the 
impugned order is not invalid. But we 
do not agree with the reasoning of the 
learned Judge that Section 3. sub-section 

(б) is inapplicable to the case of an order 
made by the State Government or any 
other authority under delegated powers. 
The legal effect of the failure to con- 
form to the provisions of Section 3 (6) of 
the Essential Commodities Act, 1955 was 
considered by a Full Bench of tMs Court, 
in State of Kerala v. Annam. 1968 Ker 
LT 390=fAIR 1969 Ker 38) (FB). where 
Madhavan Nair, J„ speaking for the 
Court observedj 
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•It Is obvious that, by its expr^on. 
the sub-section does not make the laymg 
before the Parliament a condition prece- 
dent to the validity of the Order nOT 
does It annul the Order if it is not ^d 
before the Parliament within a specified 
t^mp A law once brought to force nor- 
mally continues in force till it Is deter- 
mine by a statutory provisinn therefor 
To interpret the expression in the su^ 
section 'as soon as may be’ to mean "^th- 
in a reasonable time’ as counsel would 
have it, would make the duration of the 
law uncertain and therefore cannot be 
accepted,” 


We are therefore of the view that the 

! Iolation of Section 3 (6) of the Act does 
ot render the impugned order invalid, 
oouah we disagree with the view taken 
y the learned Judge that Section 3 (6) 
i not applicable to an order passed by 
ny authority in exerdse of the power 
mder Section S Ch) of the Act 


8. The next submisdon on behalf of 
the appellants was that the impugned 
Order Is a piece ot colourable legislation. 
The handle for such a contention is fur- 
nished by the reason given in paragraph 
3 of the oounler-afBdavit filed by the 
State for the impugned order Paragraph 
3 ot the counter-affidavit filed in O P. 
S510 ot 1967 which has given nse to 
Wnt App^ No 260 of 1967 is m these 
terms 


'’The Government have been getting 
complaints about hoarding and black- 
marketing activities on the part of Rice 
Lulls. The providons lor controUiug 
Rice Mills under the Rice-LtiUing Indus- 
try (Regulation) Act. 1958 (Central Act 
21 of 1958) were found to be inadequate 
for the purpose of preventirg hoarding 
and black-marketing activities on the 
part of Rice Mills, It was felt by the 
Government that in the Interests of the 
general public and to ensure availabihty 
of nee to the public at reasonable pnees 
and to prevent hoarding and blade- 
marketing stneter control was necessary 
ever Rice Mills.” 


Because of the above passage It was argu- 
ed that the object of the o^er m dispute 
is to control the nee rrniig and smee for 
the said purpose Central Act 21 of 1958 
has been enacted, the impugned order 
really encroaches the field occupied by 
the Central Act. But the learnt Advo- 
cate-General submitted that the purpose 
of the impugned order is not the control 
of the nee mills but to ensure a fa^T 
distnbution of nee and paddy by pre- 
ventmg hoarding and black maiketing of 
jiice and paddy The fact that a particu 
lar object is stated m the counter-affida- 
vit will not compel us to examine the 
validity of the impugned order only m 
that background. In Burrakur Coal Co 
Ltd V Umoa of India, AIR 1961 SC B54 
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at p. 963 it was pointed out by their 
Loiti^ps of the Supreme Court that 

"While considering the validity of the 
law the Court will not consider itself res- 
tri^ed to the pleadings of the State and 
would be free to satisfy itself whether 
under any provision of the Constitution 
the law can be sustained.” 

If the impugned order Is considered to 
be a measure to prevent boarding and 
profiteering in paddy and nee as was 
pointed out loy the learned Advocate- 
General and for maintaining and increas- 
ing the supphes of nee and paddy and 
for securing their eqmtable distribution 
and availability at fair pnees as is indi- 
cated by the preamble of the impugned 
order we do not find any reason to hold 
that the impugned order Is m any way 
invalid merely because of the reason 
given by the State in their pleadings. 
The plea that the impugned order is a 
piece of colourable legislation is miscon- 
ceived. The doctnne against colourable 
le^lation is in essence a question of the 
power of legislature to enact the law in 
question. In explainmg the doctnne their 
Uirdships of the Supreme Court observed 
in Gajapati Narayan Deo v State of 
Onssa, AIR 1953 SC 375 at p 379- 


"The doctnne el colourable legislation 
does not Involve any question of 'bona 
fides’ or 'mala fides’ on the part of the 
legislature. The whole doctnne resolves 
itself into the question of competency of 
a particular legislature to enact a p^- 
cular law If the legislature is competent 
to pass a parti rular law, the motives 
which impelled it to act are really irre- 
levant. On the other hand, if the legisla- 
ture lacks competency, the question of 
motive does not arise at alL Whether a 
statute is constitutional or not is thus al- 
ways a question of power ” 

9. In Jaora Sugar LfiHs (P) Ltd. v 
State of Madhya Pradesh, AIR 1966 SC 
416 at p 421 their Lordships of the 
Sunreme Court followed the decision in 
AIR 1953 SC 375 and observed. 

'"The challenge to the validity of a Sta- 
tute on the ground that it is a colourable 
piece of legislation is often made under 
a misconception as to what colourable 
legislation really mpans , As observed by 
Mukherjea. J„ in 1954 SCR 1 at p 11- 
(AIR 1953 SC 375 at p 379) 

'the idea conveyed by the expression 
"colourable legislation” is that although 
apparently a Legislature in passing a 
statute purported to act within the limits 
of its pcfwers, yet m substance and m 
reality it transgressed these powers, the 
transgression being valed by what ap- 
pears, on proper examination, to be a 
mere pretence or disguise.” 

This observation succmctly and effecti- 
vdy brings out the true character of the 
contention that any legislation is colour- 
able legi^tion. \^ere a challenge Is 
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he gets the benefit of a verdict of the 
Court on the merits and is not left to 
another domestic enquiry by the em- 
ployer which if properly carried is con- 
clusive on merit^ secondly, the Labour 
Court by itself enquiring into the char- 
ges gets the opportimity of finally adju- 
dicating the dispute and of doing jus- 
tice between the parties thereby finally 
removing the cause of industrial strife. 
AIR 1965 SC 1803, ReL on. 

(Para 4) 

These considerations wiU also be ap- 
plicable when the termination of services 
of an employee is challenged before a 
Labour Court tmder section 31 (3) of the 
Madhya Pradesh Industrial Relations 
Act (27 of 1960) on the ground that the 
domestic enquiry held by the employer 
did not conform to the requirements of 
Rule 55 of the Civil Services (Class^- 
cation. Control and Appeal) Rules whiti 
the employer had made applicable to his 
employees in the form of a statutory 
regulation. (Para 4) 

The power conferred on Labour Court 
under sections 61 (1) (A) (a) and 61 (2) 

is to decide the dispute and all ques- 
tions of fact relevant to the disputa 
■'^en the dispute under section 31 (3) is 
concerning te rmin ation of employment 
on certain charges, the existence and 
merits of the charges are relevant ques- 
tions of fact within the meaning of sec- 
tion 61 (2) and the Labour Court has 
power to decide these questions whether 
the conditions of service be regulated by 
standing orders or by statutory regula- 
tions. CPara 4) 

(B) Constitution of India, Art. 226 — 
New point — Point not raised before 
relevant authority — Cannot be ^ow^ 
to be raised. 

(C) j\L P. Industrial Relations Act (27 
of 1960), S. 66 — Eevisional jurisdictton 

Exercise of — Discretionary — Defect 

in Labour Court’s orda — Industrial 
Court not bound to set it aside. 

In the exercise of its revisional jurisdic- 
tion imder Section 66 the Industnal 
Court is not boimd to set aside the ord^ 
of the Laboiur Court whenever any defect 
is pointed out In revision it can pass 
such order "as it thinks fit”. It ^ opm 
to the Industrial Court to uphold the 
order of the Labour Court on the groimd 
that the two charges held to be proved 
are sufficiently serious to sustam tne 
termination of employment of the 
nlovee notwithstanding the fact that the 
nvo other charges also held to be proved 
do not amount to misconduct. 

(Para 5) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1803 (V 52)= 

(1965) 3 SCR 588, Workmen of the 
Motipur Sugar Factory 
Ltd. V. Motipur Sugar Factory ^ 

Private Ltd. 
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whether the petitioner was bound by 
the agreement made by tire represente- 
tive tmion and it is sufficient to say that 
the employer believed ■&at the petitions 
was bound and was liable to wok in 
accordance with that agreement. WMt 
ris material is that the dismissal of the 
petitioner was not by reason of the cir- 
cumstance that he obtained an award ot 
took proceedings under the Ajd: agaii^ 
the employer. We are satisfied^ '^at t^ 
finding given by the Industrial ^urt 
that the employer did not comimtany 
contravention of section 83 is not m any 
way erroneous. 

7. The petition fails and is disnussra 
with costs. Counsel’s fee Rs. 50/-.^ The 
outstanding amount of secunty deposit 
shall be refimded to the petitioner. 

DVT/D. V.C. Petition dismi ssed. 

air 1969 hlADHYA PRADESH 65 
(V 56 C 22) 

P. V. DIXIT. C. J. 
and G. P. SINGH., J. 

Jagat Singh Choudhi^, Petitioner w 
M. P. Electricity Board and others, Kes- 

^°^^Petn. No. 90 of 1967, D/- 24-9- 

^^(A) M. P. Industrie ^^ations Act (27 
of 1960), Ss. 31 (3), 61 (1) (A) (^. 61 (2) 
— Labour Court, powers of — l^m^c 
enquiry not in conformity wth 
ord^- Enquiry into ch^ges ^be 
made by Labour Court itself Domra 
tic enquiry not held in comphance wift 
5rraTr?b^ regulation - 
applicable - (Civil Series (Ctosifica- 
tion, Control and Appeal) Rules, R. 55). 

Tf the nrocedure of enquiry is govern- 
ea b 7 stSS order, and m 
is dismissed without ^ the 

the basis of a defective 

fet°e^p^o°^e fer“rSS?t"^ £ 
Sle'^oTSuS'ls °gSverS by 

mho rending orders consutuxe 
the statotory wSns of employmmt and 
is tte effect when 

service of employees ^e presmb^W 

regulations made ^y^e the 

the domestic enquiry does 

to a regulation at 

mode of enquiry. AIR 1963 SC 4^^ 

^■'^Pre^Se°tivo reasons why a Labour 

oSTu SloSsodto rS'.? 

ao omployoe. to 

KL/KL/F63/68 ^ n oo 

1969 Madh. Pra./5 V <2—29 
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(1963) AIR 1963 SC 439 (V 50) =» 

1962 Supp (2) SCR 697 Bagalkot 
Cement Co v R. K. Pathan 4 

Gulab Gupta, for Petitioner; B L. Seth, 
for Respondent No 1 
SINGH, J • The petitioner was employ- 
ed as a Supendw by the Madhya Pra- 
desh Electrlafr Board. As a result of an 
enquiry held against him on certain 
charges, his services were terminated on 
18th June, 1964. The peUUoner after 
usual approach notice filed an applica- 
tion before the Labour Court. Uilain 
under section 31 of the Madhya Pradesh 
Industrial Relations Act, 1960 for re- 
instatement with back wages. The Labour 
Court came to the conclusion that the 
domestic enquiry was defective The 
Court then itself enquired into the 
merits of the charges after giving both 
parties opportunity to lead evidence It 
was finally held that four of the sue 
charges were proved against the peti- 
tioner and the order of termination of 
his services was proper The petitioner 
then went up In revision before the 
Industrial Court, Indore, which was dis- 
missed on 14th December 1966 The 
petitioner has now come up under ArU- 
clea 226 and 227 of the Constitution and 
prays that the order of the Industrial 
Court and the Labour Court be quak- 
ed and the Qectriaty Board be directed 
to reinstate the pettuoner with full back 
wages and other benefits. 


2 The first point raised by the learn- 
ed counsel for the petitioner is that be 
was not given adequate opportunity to 
examine certain witnesses before the 
Labour Court. This point was not argu- 
ed by the petitioner before the Industrial 
Cuurt. The petiUoner therefore, cannot 
be allowed to urge this pomt under Arti- 
cle 226 

3- It was next contended that the 
Board by a notification Issued In Octo- 
ber, 1963 had applied the Civil Services 
{Classification. Control and Appeal) Rules 
as a regulation applicable to tiie employ- 
ees of the Board that because of this 
notification Rule 55 of the Civil Services 
(Classi/ication. Control and Appeal) Rules 
applied to the petitioner that as the 
domestic enquiry held by the Boani was 
not in accordance with Rule ^ It was 
wholly Invalid and that as the matter 
was not governed by standing orders 
but by Rule 55 of the Civil Services 
(ClasaficaUon, Control and Appeal) Rules, 
the Lalxiur Court had no jurisdiction to 
enquire Into the merits of the charges 
and after it was found that the enquiry 
was defective, the petitioner ought to 
have been reinstated. 

4. This Is also a point which the peti- 
tioner did not argue before the li^us- 
trial Court In that court it was sever 


contended that the petitioner was govern- 
ed by Rule S5 of the Civil Services 
(Clarification. Control and Appeal) 
Rules, and therefore, the Labour Court 
could not itself enquire into the charges, 
Ihe only pomt argued in this conneo- 
Uon before the Industrial Court was 
that, as the standing orders did not ap- 
ply to the petitioner, the termination of 
employmeat should have been set aside 
without any further enquiry The find- 
ing of the Industna] Court on that point 
was that if the standing orders did not 
apply, the petitioner was governed by 
ordiMry law of master and servant am 
his services could be terminated for any 
act of dishonesty In the performance of 
his duties. As the petitioner did not 
argue the applicability of Rule 55 of 
the Civil Services (Classification. Coa- 
trol and Appeal) Rules before the Indtia- 
trial (iurt. he Is not entitled to urge 
that point before us. Even otherwise wa 
are not at all Impressed by the arCT- 
went We wlU assume in favour of the 
petitioner that Rule 55 of the Civil Ser- 
vices (Classification. Control and Appeal) 
Rules applied to him as a reguUtira 
made by the Sectnaty Board and the 
enquiry held against him did not conjw 
with the requijraents of that rule, pie 

S uestion on this assumption Is whether 
le Labour Court could itself, on an a^ 
plication for reinstatement made by the 
petitioner enquire into the charges and 
after holding the ^rges provM dis- 
allowed the relief of reinstatement 
It Is not disputed by the learned coun- 
sel for the petitioner that if the proce- 
dure of enquiry be governed by stand- 
ing orders and an employee be dismi^ 
ed without an enquiry or on the basis 
of a defective enquiry the Labour Court 
In an application made by the employee 
for reinstatement will have jurisdictioB 
to enquire into the charges. According 
to the learned counsel this will not be 
the podUon wh^ the mode of enquiry 
Is governed by a regulation and not ly 
standing orders. In our opinion, there is 
no room for any such distinction. 2he 
standing orders constitute the statutory 
terms of employment, ^galkot Cement 
Co V R. K. Pathan. AIR 1963 SC 439 
at p 441, and similar Is the effect when 
conditions of service of employees are 
prescribed by regulations made by the 
employer under statutory powers. If W 
cases where the domestic enquiry Is not 
ir confonnlts with the standing ordem 
the Labour Court can Itself enquire Into 
the charges before oirienng reinstate- 
ment of the employee, there Is no rea- 
son why It should not have that power 
when the domestic enquiry does not con- 
form to a regulation which presc ribes 
the mode of enquiry There are two 
reasons why a Labour Court Is recegids- 
ed to possess the power of etquirlsg 
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into the charges. Firstly, an enquiry by 
the Labour Court itself is more advan- 
tageous to the employee, for he gets the 
ben^t of a verdict of the Court on the 
merits and is not left to another dome- 
stic enquiry by the employer which if 
properly carried is conclusive on merits; 
secondly, the Labour Coiut by itself 
enquiring into the charges gets the oppor- 
tunity of finally adjudicating the dispute 
and of doing justice between the parties 
fcereby fin^y removing the cause of 
industrial strife. 

In Workmen of the Motipur Sugar 
Factory Private Ltd. v. Motipur Sugar 
Factory Private Ltd., AIR 1965 SC 1803 
a case under Section 10 of the Industrial 
Disputes Act, the Supreme Court advert- 
ed to this matter and it was observed as 
follows: 

’’If it is held that in cases where the 
Employer dismisses his employee without 
holding an enquiry, the dismissal must be 
set aside by the Industrial Tribunal only 
on that groimd, it would inevitably mean 
that the employer will immediately pro- 
ceed to hold the enquiry and pass an 
order dismissing the employee once again. 
In that case, another industrial dispute 
would ai^e and the employer would be 
entitled to rely upon the enqui^ which 
he had held in the meantime. This course 
would mean delay and on the second 
occasion it will entitle the employer to 
claim the benefit of the domestic enquiry. 
On Ae other hand, if in such cases the 
employer is given an opportunity to ju^- 
!Ey tile impugned dismissal on the merits, 
the employee has the advantage of having 
ihe merits of his case being considered 
by the tribunal for itself and that clear- 
ly would be to the benefit of the em- 
ployee. That is why this Court has con- 
sistently held that if the domestic en- 
quiry is irregular, invalid or improper, 
the tribxmal may give an opportunity to 
the employer to prove his case and in 
doing so, the tribunal tries the merits 
itself. This view is consistent wiA 'toe 
approach which industrial adjudication 
generally adopts with a view to do jus- 
tice between the parties without relying 
too much on technical considerations and 
with the object of avoiding delay in the 
disposal of industrial disputes”. 

These considerations will also be appli- 
cable when the termination of services 
of an employee is challenged before a 
Labour Court under section 31 (3) of the 
Madhya Pradesh Industrial Relations Act 
on the ground that the domestic enquiry 
held by the employer did not conform 
to the requirements of Rule 55 of the 
Civil Services (Classification, Control 
and Appeal) Rules which the employer 
had made applicable to his employees in 
the form of a statutory regulation. The 
power of the Labour Court as conferred 


by sections 61 (1) (A) (a) and 61 (2) are 
as follows: 

"S. 61 (1) In addition to powers con- 
ferred under other provisions of this Act, 
a Labour Court shall have power to— 

(A) decide — , 

_ (a) disputes regarding which applica- 
tion has been made to it under sub-sec- 
tion (3) of section 31 of the Act; 

X XX 

X XX 

, X X X 

(2) For the purposes of deciding a dis- 
pute under paragraphs (A) of sub- 

section (1) it shall be lawfid for the 
Labour Court to determine questions of 
fact relevant to the dispute.” 

The power thus conferred is to decide 
the dispute and all questions of fact 
relevant to the dispute. When the dis- 
pute _ under section 31 (3) is concerning 
termination of employment on certain 
charges, the existence and merits of the 
charges are relevant questions of fact 
within the meaning of section 61 (2) and 
the Labour Court has power to decide 
these questions whether the conditions of 
service be regulated by standing orders 
or by statutory regulations. In our opi- 
nion the_ Labour Court in the instant case 
had jurisdiction to enquire into the 
merits of the charges. 

5. Lastly it was pointed out that the 
Labour Court upheld the order of ter- 
mination on proof of four charges out of 
which according to the finding of the 
Industrial Couj^ two charges did not 
amount to misconduct. It was argued 
that the Industrial Court should not have 
upheld the order of the Labour Court on 
a finding that the two charges which 
were held by it to amount to misconduct 
were in themselves sufficient for termi- 
nating the petitioner’s employment. The 
four charges which the Labour Court 
found proved against the petitioner are 
as follows: 

fi) Giving connections without estimat- 
ed charges; 

fii) Giving connections without agree- 
ment 

(iii) Shifting connections without tak- 
ing shifting charges according to rules; 
and 

(iv) Misappropriating the property of 
the Board, 

It will be seen from them that the third 
charge and the fourth one which related 
to the misappropriation of the property 
of the Board were serious dharges and 
it could be very well said that they 
themselves were suffident for passing 
an order terminating the petitioner’s ser- 
vices. The petitioner’s contention that It 
was not open for the Industrial Court to 
uphold the order of termination on these 
two charges alone is not coiTe<^ In the 
exercise of its revisional jurisdiction under 
sec^n 66 of the Madhya Pradesh Indus- 
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trial Relations Act. the Industrial Court 
Is not bound to set aside the ordCT m 
the Labour Court whenever ai^ defect 
IS pointed out In revision it can pass 
such order "as it thinks fit”. It was 
thus open to the lodustnal Court to up* 
hold the order of the Labour Court m 
the ground that the two charges hdd 
to be proved were sufficiently serious 
to sust^ tte termination of employ- 
ment of the petitioner notwithstandmg 
the fact that the two other charges also 
held to be proved did not amount to 
misconduct 

6 This petition and is dismissed. 
Counsels fee Rs. 75/- The outstanding 
amount of security shall be refunded to 
the petitioner. 

ypB/DVvC. Petition dlanissed. 


Am 1963 SIADHPA PRADESH 68 
(V 56 C 23) 

P V DmT C. J 
AND G P SINGH, J 
New Precision (India) Pvt Ltd. Dewas* 
Applicant V Commissioner of Income-tax, 
Madhya Pradesh, Nagpur. Opposite Party. 

Misa avil Case No 343 of 1968. D/- 
17-9-1968 

Income Tax Act (1961), S 37— Assesses 
Company engaged m mannfactoie of 
eastincs and parts of diesel engines — 
Company ageeemg to pay certain sum to 
engmeer of certain concern in considera- 
tion of bi5 leaving service and jotniae 
assessee as director — Amount so paid 
IS capital expenditure — Claim for deduc- 
tion under S 37 cot maintainable. 

Where a company engaged m the 
manufacturing of certain parts of diesel 
engine agreed with the engineer of a 
certain concern to pay him certain amount 
in consideration of his leaving that con- 
cern and joining the assessee-company 
as a director the amount so paid to the 
engineer is a capital expenditure In res* 
pert of which the assessee cannot 
any deduction under Section 37 of the 
Income Tax Act 1951. 

There can be no doubt that the pay- 
ment which the assessee made to the 
engineer for procuring exclusively tor 
its benefit his services, experience and 
technical knowledge for the manufacture 
of castings was an expenditure wholly 
and exclusively for the purpose of the 
budness of the assessee-Company But 
an expenditure for the purpose of busi- 
ness may be of a capital nature and if 
it IS of that nature then, it cannot be 
claimed as deduction under section 37 of 
the Act The question whether the amount 
expended by the assessee was in tte 
nature of capital expenditure or areve- 


nue disbursement has to be deaded on 
the facta of the case and a variety of 
circumstances, such as, the nature of ex- 
poiditure, whether the payment was 
made once and for all or waa a recurr- 
ing expenditure and whether the asset 
acquired was a source of permanent 
income or exhausted its^ either during 
the year of acquisition or withm a short 
period thereai^. AHl 1962 SC 680. FolL 
(Para 4) 

The expression "once and for all” 
denotes an expenditure which is made 
once and for all for procuring an endur- 
ing benefit to the business as distinguish- 
ed from a recurring expenditure in the 
nature of operational expenses. When the 
words 'permanent^ or 'enduring' are used 
in this connection it is not meant that 
the advantage which will be obtained 
will last for ever. The distinction which 
is drawn is that between more or less 
recurrent expenses involved in running 
a business and an expenditure for the 
benefit of the busmess as a whole eg. 
enlargement otthegood-wiU ofcompany. 
penhanent Improvement in the material 
or immaterial assets of the concern. The 
Word "asset,” is not confined to 'some- 
thing material’ . the asset or advantage 
may be of an impalpable or Incalculable 
nature; (Para 5) 

If these principles are applied, theai^ 
wer seems clear that the payment to the 
engineer by the assessee was a capital 
expenditure; The expenditure was in- 
curred by the assessee once and for all 
tor procunog the benefit and use of his 
aervice technical knowledge and experi- 
ence. It waa not any recurring expendi- 
ture m the nature of "operatioiml ex- 
penses” With that expenditure the 
assessee acquired an asset in the shape 
of bis technical knowledge and practical 
eipenence for the purpose of manu- 
facturing castings and certain parts of 
diesel engines. The benefit of the ser- 
vices, technical knowledge and expenence 
of the said eaigineer, was an advantage 
or asset tor the endunng benefit of the 
assessee’s busmess. So long as the asses- 
see retains the se^ces of that engineer 
tor its exclusive prMuctive and manu- 
facturing purposes and express its value 
In its products, it is a fivM capital of the 
assessee (1939) 7 ITR 101 (CA) and AIR 
1968 SC 1131, Distingidshed AIR 1955 SC 
89. Followed. (F^ra 6) 

Cases Referred Chronological Paras 
(1968) AIR 1968 SC 1131 (V 55)= 

(1968) 69 ITS 692. Comrar of 
L T V Qba of India Ltd, 

0962) AIR 1962 SC 680 (V 49)=" 

(1962) 44 ITR 689 Abdul Kayoom 
V C L T Madras 
0960) AIR 1960 SC 1034 (V 47) = 

(I960) 40 ITR 67. Pmgle Indus- 
tries, Ahmedabad v Commr of 
L T. Hyderabad 
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1969 N. P. (India) Pvt Ltd. v. L T 

(1955) AIR 1955 SC 89 (V 42) = 


(1955) 27 ITR 34, Assam Bengal 
Cement Co. Ltd. v. Commr. of 
I. T. West Bengal 4, 5 

(1947) AIR 1947 Lah 162 (V 34)= 
(1947) 15 ITR 185 (FB), Benarasi- 
das Jagannath, In re 5 

(1939) 1939-7 ITR 101=21 Tax Cas 
528 (CA), British Sugar Manu- 
facturers Ltd. V. Harris (Inspector 
of Taxes) 7 

(1938) 61 CLR 337, Sun News- 
papers Ltd. and Associated News- 
papers Ltd. V. Federal Commr. of 
Taxation 5 

(1927) 13 Tax Cas 1=(1927) SC 705, 
Commr. of Inland Revenue v. 
Granite City Steamship Co. 5 

(1926) 10 Tax Cas 155= (1925) 1 KB 
421, Atherton v. British Insulated 
and Helsby Cables Ltd. 5 

(1887) 1887-2 Tax Cas 239=4 TLR 
51, City of London Contract Cor- 
poration V. Slides 5 

K. A. Chitaley with V. S. Dabir, for 


Applicant; M. Adhikari, for Opposite 
Party. 

DIXIT, C. J.; In this reference under 
section 256 (1) of the Income-tax Act, 
1961, (hereinafter called the Act), at the 
instance of the assessee M/s New Preci- 
sion (India) Private Ltd., Dewas, the 
question which the Income-tax AppeUate 
Tribunal has referred to us for decision 
is; 

"Whether on the facts and in the cir- 
cumstances of the case, the sxun of Rupees 
40,100/- paid to Shri B. V. Mahafaale is 
expenditure allowable u/s 37 of the 
Income-tax Act, 19617” 

'2. The material facts are that the 
assessee-company was incorporated on 
22nd July 1960. The share holding of the 
company, as on 30th Jime 1961, was 
thus — 

(i) 260 shares held by Shri and Smt 

Desai, . . , 

(ii) 240 shares held by Shri Gaibwad, 

(iii) 50 shares held by Shri B. y. 

M^abale, and ^ 

(iv) 100 shares held by Smt. Kusuma- 
wati Mahabale wife of Shri B. V. Maha- 
bale. 

The company was engaged in the mmu- 
facture of certain parts of diesel engines. 
Prior to the incorporation of the asses- 
see-company, there was a firm consisting 
of Shri Desai and Shri Gaikwad doing 
the business of manufacturag certain 
parts of diesel engines. This firm used to 
purdiase castings from M/s Mysore Kir- 
losker Ltd. As there was some difficulty 
in getting timely supply of castings from 
M/'s Mysore Kirlosker Ltd., the assess^ 
company started its own foundry to make 
the castings. Shri B. V. Mahabale was 
first in the service of M/s Mysore Kir- 
losker Ltd, as an engineer. He agreed to 
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l^ve the service of M/s Mysore Kirlos- 
kar Ltd. and join the assessee-company 
as a Director, on the condition of the 
company paying him Rs. 40,000/- being 
the amount which he would be required 
to Pay to M/s Mysore Klrloskar Ltd., as 
Imuidated damages, before the expiry of 
the period of his contract with that con- 
cern. This condition was accepted by the 
^sessee-finn, and on 12th and 23rd 
December 1960 payments totaling 
Rs. 40,100/- were made directly by the 
assessee-firm to M/s Mysore Kirloskar 
Ltd. After this payment, Shri B. V. 
Ma^bale left the service of M/s Mysore 
Kirloskar Ltd. and joined the assessee- 
company on 1st March 1961 on a monthly 
remuneration of Rs. 3,000/-, 

3. In the assessment proceedings for 
the assessment year 1962-63, for which 
the relevant previous year ended on 30th 
June 1961, the assessee sought to deduct 
Bs. 40,100/- on the ground that this was 
an expenditure not of a capital nature 
but wholly and exclusively laid out for 
the purposes of business imder S. 37 of 
the Act. This claim was disallowed by 
the Income-tax Officer and, on appeals, 
by the Appellate Assistant Commibioner 
and the OhribimaL 

4. There can be no doubt that the 
payment of Rs. 40,100/-, which the asses- 
see made to M/s Mysore BLirloskar Ltd. 
for procuring exclusively for its bene,flt 
the services, experience and technical 
knowledge of Shri Mahabale for the 
manufacture of castings, that is to say, 
for the purpose of setting the profit- 
earning machinery in motion, was an 
expenditure wholly and exclusively for 
the purpose of the business of the asses- 
see-company. But an expenditure for the 
purpose of business may be of a capital 
nature; and if it is of that nature, then 
it cannot be claimed as deduction imder 
section 37 of the Act. The question, 
therefore, is whether the amount of 
Rs. 40,100/- expended by the assessee 
was in the nature of capital expenditure 
or a revenue disbursement. Whenever 
such a question arises in any case, it has 
to he decided on the facts of the case 
and a variety of circumstances, such as 
the nature of expenditure, whether the 
payment ivas made once and for all or 
was a recurring expenditure and whe- 
ther the asset acquired was a source of 
permanent income or exhausted itself 
either during the year of acquisition or 
within a short period thereafter. As 
observed by Hidayatidlah J. (as he then 
was) in the majority judgment of the 
Supreme Court in Abdul Kayoom v. 
C. I. T., (1962) 44 ITR 689; (AIR 1962 SC 
680); 

"What is attributable to capital and 
what to revenue has led to a long string of 
cases here and in the English Courts. 
The decisions of this court reported In 
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As&am Bengal Cement Ca Ltd. v C oin- 
xnissionet of Income-tax, (1955) 27 ITR 
34 (AIR 1955 SC 89) and Pingle Indus- 
tries case, (1960) 40 ITR 67 (AIR 1960 
SC 1034) have considered all the lead- 
ing cases, and have also indicated the 
tests, •which are usually applied la such 
cases. It is not necessary for us to cover 
the same ground again Further none of 
the tests is either exhaustive or umversaL 


Each case depends on Its own facts, 
and a close tdrmlanty between one case 
and another is not enough, because even 
a single sigmficant detail may alter the 
entire asp^ In deading such cases, one 
should avoid the temptation to decide 
cases (as said by Cordozo) (The nature 
of the Judiaal Process, P 20) by match 
Ing the colour of one case ag^nst the 
colour of another To dedde, therefore, 
on wliich side of the line a ease falis^ its 
broad resemblance to another case is not 
at all decisive. What is decisive is the 
nature of the business, the nature of 
the expenditure, the nature of the right 
acquired, and their relation inter se and 
this is the only key to resolve the issue 
In the light of the general prmdples which 
are followed in such casea.” 


5 In (1955) 27 ITR 34 (AIR 1955 SC 
89) the principles laid down by a 
Bench of the Lahore High Court in 
Benarddas Jagannath, In re, (1947) 15 
ITR 185 (AIR 1947 Lab 162) (FB) which 
must he borne In mind (or deoding 
whether the expenditure is 'i^enue'* or 
‘capital expenditure, were approved by 
the Supreme Court The Lahore High 
Court formulated the principles In &e 
following words— 


1 Outlay is deemed to be capital 
when it Is made for the Initiation of a 
business, for extension of a busmess, or 
for a substantial replacement of equip- 
ment; vide Lord Sands in Commlssoneis 
of Inland Revenue v GraidteCity Steam 
ship Company (1927) 13 Tax Cas 1 at 
14. In City of Ixindon Contract Cor- 
poration V Styles, (1887) 2 Tax Cas 239 
at p 243 Bowen, L J., observed as to 
the capital expenditure as follows 


•You do not use It "fcr the purpose 
of” your concern, which means, for toe 
purpose of carrying on your concern, but 
you use it to acqidre the concem 


2. Expenditure may be treated as pn>* 
perly attributable to capital when it Is 
made not only once and (or aU. but with 
a view to bringing into existence an 
asset or an advantage for the enduring 
benefit of a trade: vide Viscoimt Cave. 
L C in Atherton v Bntish Insulated 
and Helsby Cables Ltd. (1926) 10 Tax 
Cas 155. If what is got nd of by a lump 
sum payment is an annual business ex 

E e chargeable against revenue, toe 
) sum payment should equally be 


r^arded as a business expense, but U the 
lump sum payment brini^ in a capital 
asset, then that puts the business on 
another footing altogether Thus, if 
labour saving machinery was acquired, 
the cost of such acqt^tion cannot be 
deducted out of the profits by claiming 
that it relieves the annual labour inU, 
the busmess, has acquired a new asset, 
that is, machinery 

The expressions 'endmlng benefit* or 
‘of a permanent character* were intro- 
duce to make it dear that the asset or 
the right acquired must have enough 
durability to justify its being treated as 
a capital asset. 

3. Whether for the purpose of the ex- 
penditure. any capital was withdrawn, 
or in other wor^ whether the object 
of mcurrtng the expenditure was to 
employ what was taken In as capital of 
tlie business. Again, It is to be seen 
whether the expenditure Incurred was 
part of the fixed capital of the business 
or a part of its circulating capital Fixed 
capital IS what the owner turns to profit 
by keeping It in his own possession. Cir- 
culating or Boating capital Is what be 
makes profit of by parting with it or 
letting It change masters. Circulating 
capitd Is capital which Is turned over 
and In the process of being turned over 
yields profit or loss. Fixed capitaL on 
toe other hand, is not Involved directly 
in that process and remains unaffected 
by It 

Bhagwatl J., delivering the judging or 
toe Supreme Court In (1955) 27 ITR M 
(AIR 1955 SC 89) (supra) said that toe 
expression once and for all used by 
Viscount Ciave. L C. in (1926) 10 
Cas 155 15 used to denote an expenm- 

ture which Is made once and for all for 
procuring an enduring benefit to the 
busmess as distinguished from a recurr* 
mg expenditure in the nature of opejs 
tional expenses He quoted with 
approval the following observations of 

lAtharo C J Jin j5»t» Jjtpjscmapers Ltd. 
and Associated Newspapers Ltd. v Fede- 
ral Commissioner of Taxation, (1933) 61 
CLR 337 at p. 355 — 


’'When the words *permanent* or 
‘enduring’ ere used in this connection It 
is not meant that the advantage wWto 
■will be obtained will for ever The 
distmctioa whito is drawn is that be- 
tween more or less recurrent expenses 
Involved In running a bu^ness and an 
expenditure for the benefit of the bud 
ness as a whole” eg. — enlarge- 
ment of the good will company” — 'per- 
manent improvement in the material or 
Immatenal assets of the concern 
It must be noted that the word "asset 
as Lord Atkinson pointed out in Ather 
tons case (1926) 10 Tax Cas 155 (supra) 
is not confined to "something material 
tte asset or advantage may be of an 
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impalpablB or incalculable nature: See 
(1955) 27 ITR 34 :(AIR 1955 SC 8^ 
(supra). These are the principles which 
have to be applied in order to determine 
ht-re whether the expenditiure of Rupees 
40,100A incurred by the assessee-com- 
pany was capital expenditure or reve- 
nue expenditure. 

6. If these principles are applied to 
ithe facts of this case, the a^er se^ 
clear that the payment of R^ 40.100/- 
by the assessee was a capital expenm- 
ture. The expenditure was incurred by 
the assessee once and for all 
ing the benefit and use of Shn Maha- 
bale’s service, technical knowledge md 
experience. It was not any recurring 
expenditure in the nature of (^era- 
tional expenses”. With that expenditoe 
the assessee acquired an asset m tne 
shape of Shri Mahabale’s techmcal know- 
ledge and practical experience _ for the 
purpose of manufacturing _ casti^ and 
certain parts of diesel en^es. ^e ex- 
penditure was not mcurred for the pur- 
pose of earning profits in*e conduct of 
the asse.ssee’s business. The asset, which 
the assessee acquired, no do^t caimot 
be compared with factory or office build- 
ings, plant or machinery. The techmcal 
knowledge and practical 
Shri Mahabale was an intangible ainbi 
ence pervading the production and 
manufacturing orgamsation of the asses- 
sea 

The benefit of the services, teamed 
knowledge and experience of Shn Maha- 
bala which the assessee acquir^ 
sfvTly ^ter paying Rs. 40.100/- to M/s 
Mysore Kirloskar Ltd. was an advantage 
or asset for the endunng benefit of the 
assessee’s business. So long as ^ 
see retains the services of Shn Maha 
bala for its exclusive productive and 
manufacturing PU^oses 
value in its products, it is. one may 
a toed capital of the assessee. "nie 
assessee acquired a source of knowledge 
land experience helpful m the 
‘tm-e of the castings md cer^ P ^ of 
diesel engines; and thus by mak^ a 
S^enTofRs. 40.100/- secured an 
enduring advantage and m asset, 

ils a capital asset of ite tests 

Judgment, on the apphcation of tnete^ 
Mddo^ by the Supreme Court to the 
facts of this case ttere cm be no doubt 
that the expenditure of Rs. 40auu/ . 
which the assessee incurr^ 

view to procuring an SL® butoe^ 

for the enduring benefit of its busmess. 

7. The question, which we are requir- 
ed to an^er. is not directly covered by 
Sv aSrit^- Shri Chitale. le^ed 
wmsenpp^rmg for the assessee. h^- 
ever. referred us tc^e demons “ 
tish Sugar Mmufae^em Lti v^a^ 
(In^ctor of Taxes), (1939) 7 IfR I'-i 


(CA) and C. L T. v. Ciba of India Ltd, 
(1968) 69 ITR 692 :(AIR 1968 SC 1131) 
as authorities supporting to some extent 
the view that the expenditure incurred 
by the assessee was a revenue expendi- 
ture which the assessee-company was en- 
titled to deduct under section 37^ of the 
Act In our opinion, the cases cited by 
the learned counsel for the assessee are 
not of much assistance and are clearly 
distinguishable. 

In (1939) 7 ITR 101 (CA) (supra), a 
company engaged in the manufacturing 
businoss agreed with two other com- 
panies to pay them a stated percentage 
of its "net profits" in consideration of 
their giving to the company the full 
benefit of their technical and toandal 
knowledge and experience, and givmg to 
the company and its directors, advice to 
the bed of their ability respectively 
on all questions of or relatog to manu- 
facture and finance and disposal of the 
company’s products. Greene, M. R., pre- 
siding over the Court of Appeal, held 
that the payment made by the assessee- 
company to the other two companies of 
a certain percentage of its net profits 
was a sum which the assessee was en- 
titled to deduct as being "money wholly 
and exclusively laid out or expended for 
the purposes of trade”. He took the 
view that the agreement between the 
assessee-company and the other two 
companies was an agreement for remu- 
neration by way of a commission re- 
presenting a percentage of 'profits’ for 
services to be rendered to the company. 
He said "in other words, it is nothing 
more or less than a very^ common type 
of agreement under which officers of 
companies are remunerated by a comm^ 
sion on 'profits’, which after all is simply 
a share of 'profits’, provided that the 
word 'profits’ is construed in the right 
sense”. 

In the payment made by the assessee 
here to M/s Mysore Kirloskar Ltd., there 
is no element of any remuneration at alL 
The payment was a price paid to M/s 
Mysore Kirloskar Ltd. once and for aU 
by the assessee for securing for ite ex- 
clusive benefit the services, techmcal 
knowledge and experience of Shri Maha- 
bale. 


8. In the other case, namely, (1968) 
69 ITR 692 :(AIR 1968 SC 1131) (supra), 
the assessee-company was an Indian sub- 
sidiary of Ciba Ltd. of Basle, a Swiss 
company engaged in the development 
manufacture and sale of medical and 
pharmaceutical preparations. By an 
agreement concluded between the 
see and the Swiss company, the lattCT 
undertook to deliver to tlm ^essee all 
processes, formulae, scientific data, .worK- 
ing rules and prescriptions P^riau^g W 
th^ manufacture or processing of pro- 


A.I.B. 
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ducts discovered and developed in the 
Swiss company’s laboratories and to 
communicate the results of its researdi 
work, and also granted to the ass e ssee 
full and sole right end licence under the 
patent listed in the agreement to make 
use, exercise and vend the inventions 
specified therein in todia. In considera- 
tion of the right to receive saentific and 
techmcal assistance, the assessee agreed 
to make contributions of 5 p^a, 3 p c. and 
2 p c. respectively of the net aie pnce of 
the products sold by the assessee towards 
(3) technical consultancy and technical 
service rendered and research work done, 
(h) cost of raw material used for eicpen- 
ment^ wort and (ui) royalties on trada 
mart used by the assessee. 

The Supreme Court held that the con- 
tribution made by the assessee to the 
Swiss firm toward technical consultancy 
and techmcal services rendered, cost of 
raw materials used for experimental 
work, and the royalties was allowable 
as a busmess expenditure under S 10 
(2) (xv) of the hidian Income-tax Act, 
1922. This case is also dearly distin- 
guishable. As pomted out by the 
Supreme Court, the assessee Oba of 
India Ltd. did not under the agreement 
become entitled exclusively, even for the 
period o! the agreement, to the patents 
and trade marks of the Swiss company: 
it had merely access to the tec^^ 
tmowledge and experience m the phar- 
maceuhdd field which the Swiss com- 
pany commanded, by tnainnp that techni- 
cal knowledge available the Swiss com- 
pany did not part with any asset of its 
business, nor did the assessee acquire any 
asset or advantage of an enduring nature 
for the benefit of its business Here, the 
assessee obtained the services of Shn 
Mababale excludvely lor its own bene- 
fit; it was not as if the assessee allowed 
Sbri Mababale to continue In the ser- 
vice of M/s Mysore Kitloskar Lt^ and 
then entered mto an agreement with 
M/s Mysore Rirlo^iar Ltd. for being 
allowed to draw for the purpose of 
carrying on its busmess as manufacture 
of certam parts of diesel engines, upon 
the techmcal knowledge and expenence 
of Shn Mababale In consideration of 
some penodical payment to M/s Mysore 
Klrloskar Ltd. M/s Mysore Kirloskar 
Ltd. parted with an asset, namely, the 
SCTvicea, expenence and techmcal know- 
ledge of Shn Mababale and the assessee 
company acquired it 

9. For all these reasons, our answer 
to the question placed before us for 
decision is that the sum of Rs. 40.100/-“ 
paid to Shn B V Mahabale was a capa- 
tal expenditure m respect of which the 
assessee could not claim any deduction 
under aection 37 of the Act The asse»* 


Champalal /Dixit C. J.) 
see shall pay costs of this reference. 
Counsel’s fee is fixed at Rs. 200/-. 
GDR/D.V.C, Reference answered 

accordingly. 


AIR 2969 2V1ADHFA FBADESn 72 
{V 56 C 24) 

P. V. DIXIT C J 
AND G P. SINGH. J. 
Commissioner of Income Tax, M, P.and 
Nagpur, Applicant v Champalal Sukh- 
ram. Opposite Pa^. 

Misc. Dnl Case Na 231 of 1967 D/- 24- 
9-1968 

(A) lncom&>tax Act (1922), S. 28 (1) — 
Income-tax Act (1061), S 271 (1) (c) — 
Penalty proceedings under S 271 (1) (e) 
Income-tax Act 1961, for defaults refer- 
red to in S 28 (1) of Income-tax Act, 1922 
in respect of assessment year ending 31- 
3-1962 — Proceedings could be validly 
initiated under S. 271 of 1961 Act 

An assessee is liable to penalty under 
S 271 (1) of the 1961 Act for default 
referred to in S 28 (1) of the 1922 Act 
in respect of any assessment for the year 
ending 31-3-62 or any earlier year, 
which Is completed on or after 1^1062 
Penalty proceedings could validly be ini- 
tiated under S 271 of the 1961 Act 
(1967) 64 ITR 285 (MP), Foa 

(Para 6) 

(B) Income-tax Act (1922), S. 28 (1)— 
Income-tax Act (1961). S. 271 (I) — 
Penalty proceedings for concealment of 
mcomc— ^eslion of fact— To be deter- 
mined on circumstances of case^Nature 
of such proceedings. 

The quesbon whether an assessee has 
concealed particulars of his mcome or 
whether he baa comnutted an offence in 
fids connection is a question of fact to be 
determined on the circumstances of the 
case The Income-tax Officer must him- 
self expressly find in penalty proceed- 
ings that the explanation given by the 
ass e ssee was false before imposing a 
penalty for concealment of mcome Such 
Ijoceedings are penal proceedings and 
should not be treated as proceedings for 
Imposition of additional AIR 1968 
Madh Pra 103. FoU. 

(Paras 7 and 8) 
Cases Referred Chronological Paras 
0968) AIR 1968 Madh Pra 103 
(V 55) = 1968-67 ITR 337=1967 
MPLJ 827, Commr of Income Tax 
V Punjabhai Shah 7 

0967) 1967-64 ITR 285=1966 MPLJ 
1118, Kishan Tat V. Commr of 
Income Tax 6 

P S Khirwadker, for Apphcant, E.K. 

jankha, for Opposite Party 

KL/KL/F71/61 
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DIXIT, C. J.: In this reference under 
section 66 (1) of the Indian Income-tax 
Act 1922, at the instance of the Com- 
missioner of Income-tax, the Income-tax 
Appellate Tribunal has referred the fol- 
lowing two questions to this Court for 
decision — 

"1. Whether in respect of the asses^ 
ment for 1961-62 made under tlie provi- 
aons of the Indian Income-tax Act, 1922, 
penalty proceedings could be vah^y im- 
tiated and concluded under section 271 
read with section 274 of the Income-tax 
Act, 1961? . „ , . 

2. If tlie answer to question No. 1 la 
in the affirmative, whether on the fa^ 
nnd in the circmnstances of the case, the 
assessee had concealed the particulars of 
his income or given inaccurate p^ticu- 
lars thereof within the meanmg of S. 271 
(1) (c) so as to justify the impoation of 
penalty? 

2. The material facts are tlpt the 
assessee is an individual canymR on 
money lending business. In the amass- 
ment proceedings for the assessment year 
1961-62 the Income-tax Offic^ added 
two sums, namely, Rs. 3,800/-^d Rupees 
15.000/- as assessee’s income from unois- 
closed sources. The first ampimt repr^ 
sented credits of 2000/- on 14tt 

August 1960 and Rs. 1800/- on 25m 
-(September 1960 “ me account of rae 
■ 'HariMshan Sitaram. The Incom^to Offi- 
cer did not accept me statement of 
kishan Sitaram that these amounts w^ 
genuine advances to him by me 
He concluded mat me deposits tot^g 
Rs. 3,800/- were me assessee s 
ed profits. The assessee claimed m^ me 
amount of Rs. 15.000/- was by 

Viim from his separated bromer Mum 
dhar on lOm Jime 1960. It w^ 
mat in 1958 the as^ssee ^nd Mmh(^ 
decided to start motor transport b^^f 
jointly and for tins pumose Rs. 15.000/ 
were credited to me jomt ac^omit of me 
^eisee’s minor son and Murhtom s 
minor son. Later on, me assessee decid 
ednot to take part in the busings md^ 
therefore, the joint account of 
S w5 closed by, tra^^r^S the 
i?^u^ of Rs. 15000/: to me debit of 
me minor son of Murhdhar 
Income-tax Officer did .jjot acce^ me 
statement of the assessee that tlm ^^ 
of Rs 15000/- was owed by Murlianar 
te me assessee He treaty tiie sum of 
Rs. 15000/- credited on _10m June 19b 
as me assessee’s own .income ^rthe 
material vear from undisclosed sources. 

was completed under 

me Indian Income-tax Act, 1922, on i/m 
July 1963. 

3. In me course of asses^ent_ prc^ 
ceedings, the Income-tax Officer issued 
a notice to me a^essee to show <^um 
why a penalty under section 271 (1) (c) 


of me Income-tax Act, 1961, should not 
be imposed on him for concealing me 
particulars of his income represented by 
me amount of Rs. 18,800/- added as 
income from imdisdosed sources. These 
proceedings were subsequently taken up 
by me In^cting Assistant Commissioner 
as competent aumority to levy penalty 
under the Income-tax Act, 1961, and ulti- 
mately a penalty of Rs. 7,500/- was levi- 
ed. 


4. The assessee men preferred an ap- 
peal before me Tribunal against the 
quantum of assessment as well as me 
penalty levied. The Tribunal upheld me 
addition of Rs. 3,800/- and Rs. 15,000/- 
as me assessee’s income from undisclos- 
ed sources. It, however, set aside the 
order of the Inspecting Assistant Com- 
missioner imposing me penalty taking 
me view mat as toe assessment for me 
year 1961-62 was completed imder sec- 
tion 23 (3) of me Indian Income-tax Act, 
1922, no penalty could be imposed under 
section 271 (1) of me Income-tax Act, 
1961, and, furmer, mat me addition of 
certain imexplained cash credits by it- 
self did not justify me levy of penalty 
for concealment of income. 


5. The answer to me first question 
is obvious from me provisions of S. 297 
(2) (g) of me Income-tax Act, 1961. That 
provision says mat notwithstanding the 
repeal of the Indian Income-tax Act, 
1922, any proceeding for me imposition 
of a penalty in respect of any assessment 
for me year ending on me 31st March 
1962, or any earlier year, which is com- 
pleted on or after me 1st April 1962, 
may be initiated and such penalty may 
be imposed under this Act. Here, toe 
assessment was for me year 1961-62. 
The assessment was completed on 17m 
July 1963, mat is after 1st April 1962, 
when me 1961 Act came into force. There- 
fore, clause (g) of section 297 (2) was 
plainly attracted for me initiation of 
proceedings for me imposition and me 
levy of penalty rmder me Act of_ 1961. 
The reasoning given by the Tribunal 
mat as section 271 (1) of me 1961 Act 
uses me expression "in me course of any 
procee^gs imder this Act” and as me 
assessment proceedings in this case were 
under me 1922 Act, merefore, S. 271 
could not be invoked for levy of penalty 
is altogemer fallacious. Under clause (g) 
of section 297 (2) me initiation of pro- 
ceedmgs for imposition of penalty and 
me levy of penalty under the Act of 
1961 is not wim reference to me fact 
whemer me assessment was made under 
me 1961 Act or me 1922 Act That apart 
in this case the return having been fil- 
ed on 19m October 1961, that is, before 
me commencement of me 1961 Act the 
assessment under me 1922 Act was by 
virtue of me provisions of section 29/ 
(2) (a) of the Act of 1961. The proceed- 
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ing s for assessment imder the Act of 
1922 were the proceedings under the 1961 
Act itsell 

6 The matter Is really concluded by 

1 he decdsion of a Division Bench of this 
Court in Kishanlal v. C. 1. 1967-64 

ITR 285 (MP) In that case. It has been 
held that an assessee Is liable to penalty 
under section 271 (1) of the 1981 Act lor 
defaults r^erredtoln section 28 (1) of the 
1922 Act in respect of any assessment 
for the year on 3lst March 1962 

or any earlier year which is completed 
on or after Ist April 1962. All that has 
been said m the case of Kishanlal. 1967- 
64 ITR 285 (M^ (supraj applies here 
with greater force, and it must be held 
that in the present case penalty proceeds 

could v^dly be Initiated under sec- 
tion 271 of the 1961 Act. 

7 The other question placed before 
us for deasion is really a question of 
fact In C. L T v Punjabhai Shah. 1968- 
67 ITR 337 “ 1967 MPLJ 827 (AIR 1968 
Madh Pra 103) It has been held by a Divi- 
sion Bench of this Court that the question 
whether an asse&see has concealed parti- 
culars of Ids income or whether he has 
committed an offence m this connection is 
a question of fact to be determined on 
the circumstances of the case In that 
case, it has also been ot»erved-~ 

"Now. a penalty under section 28 (1) 
(c) of the 1922 Act or section 271 (1) 
(c) of the 1961 Act can be unoosed on 
an assesses only If the authority men- 
tioned in those provlsons is satisfied 
that the assessee has concealed the par- 
ticulars of his Income, '^e penalty pro- 
ceedings, being In their very nature 
penal proceedings, the degree or quan- 
tum of proof for finding an assessee 
guilty is that of a cnminai prosecution. 
The assessment proceedings and penalty 
proceedings are different in their nature. 
The fmduigs given in assessment pro- 
ceedings are no doubt relevant arid 
admissible in penally proceedings. But 
they do not operate as res judicata so as 
to preclude the production of other evi- 
dence m penalty proceedings to show 
that the assessee concealed his income or 
to rebut this charge Again, the bare fact 
that the explanation offered by the assee- 
see in the assessment proc ee dings was 
reje^ed anditwas heldm those proceed- 
ings that he had concealed his Income or 
that the explanation was unsatisfactocr 
by itsell cannot be made the beisls of the 
conclusion that he has been guil^ of 
deliberately concealing the particulais of 
his income. No doubt. If the assessee’s 
explanation is found to be deliberately 
false, ^en it is possible to infer that be 
concealed his income. But the authority 
competent to impose a penalty must ex- 
pre&^y fmd tiiat the assessee’a explana- 
tion IS false." 


The Income-tax Officer must himself ex- 
pressly fmd in penalty proceedings that 
tlie explanation ^ven ^ the assessee was 
false before imposing a penalty for con- 
cealment of income. In the present case, 
the Inspecting Assistant Commissioner no 
doubt held that the assessee had deli- 
berately furnished Inaccurate particulars 
of his Income But his approach to the 
matter of imposition of penalty was 
vitiated by the fact that he treats the 
penal proceedings as proceedings for 
Imposition of additional tax and observed 
that the quantum of evidence required 
for levy of penalty would be the same as 
reguir^ for the purpose of inclusion ofar 
additional amount In the total income of 
the assessee for the purpose of assess- 
ment. The Tribunal, however. nghtJy 
treated the penalty proceedings as penu 
proceedings But it did not expressly 
find that the assessee had deliberately 
concealed particulars of his income Hw 
tribunal took the view that the bare tact 
that the Bssessee‘s explanation was not 
satisfactory or that It was false did not 
justify the imposition of penalty when 
there was no concludve proof about the 
concealment of particulars of income 
The finding reached by the Tnbunal mt 
the assessee did not conceal particulais 
of his Income is a finding on a questlos 
of fact As the second questi on is t 
question of fact, we refuse to answer it 

8. For these reasons, our answer to 
the firrt question Is in the affirmativa. 
We decline to answer the second ques- 
tion as It is a question of fad The 
assessee shall have costs of this refer* 
cnee. Counsels fee Is fixed at Rs. 100/'% 
DGB/D V.C, Reference answered 

accordingly* 
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SHTP DAYAL 
and S P BHARGAVA, JJ 
Gwalior Sugar Co Ltd. Dabra. Appd- 
lant v ShyamSaran Gupta and Co., Kan- 
pur. Respondent. 


Letter Patent Appeal No 12 of 1967. 
D/- 1&.&-1968, from judgment M 

Pandey J m Company Petn. No 7 o* 
1965 D/- 28-7-1967 


(A) CompaRies Act (1956). Ss. 439 and 
243 — Compamea (Cot^) Boles (1959). 
R. 99 and Form No 48 ^ Expression 
' Other persons” m Form 48 — Wbelhet-^ 
xeatneted to those enumerated in S. 439. 


Section 439 of the Companies Act 
^acts that an application to the Court 
for winding up of a ^mpany shall be 
by a petition. Those who can present 
such petition are enumerated. A cm* 
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ditor fails under clause (b) and a con- 
tributory under clause (c). If the inten- 
tion of the words "other persons” in 
Form No. 48 was to limit it to the other 
persons specified in S. 439, then the 
words "Otlier persons” were bound to be 
qualified by the expresdon "specified m 
S. 439 (1)". In the absence of those 
words, the expression "Other persor^ 
cannot be limited to Company, the Regi^ 
trar and the person authorised by the 
Central Government in that behalf, ma 
case falling under S. 243. (Para 6) 


(B) Companies Act (1956), S. ^9 
Companies (Court) Rules (1959) R. 99, 
Form No. 48 — Words "Other persons 
in Form 48 — Construction — Rule ot 
ejusdem generis — When applies. 

It is the first principle of constru^on 
of statutes that the words should^ be 
given their plain and natural mearung. 
Ejusdem generis rule is founded 
the idea, that if the legislature intmd^ 
the general words to be i^d m the m- 
restricted sense, the particular cla^ 
would not have been mentioned But 
when the language 

and there is no uncertainty, the nde h^ 
no application. It is essphal for a^ 
plication that the speafied wo^ brfore 
the general words must constitute a c^^ 
gory or genus. It is neither easy nor 
( advisable to lay down any g^eral 
Mor arriving at the intention of the legi^ 
a line of limitation must 
S^dLly be fixed. If on a wider 
nation of the scope of the ^actin^t it 
^ be seen that the general y^rds,^- 
^ugh fey foUow the particidar w^S 
Sd be construed ^ener^y. effort 
Trm<rf- be given to the mtention of tne 
Iramers as gath^ed 

vev Thus it is quite cle^ mat eve^ 
person whose interests are hkrty to be 
affected adversely or favourably ^ en 
titled to oppose or support a p^ti 

for winding PP e Art. 'sudi por- 

tion 439 of the Compames .^ct-^Sum ^ 
eon is within the ^ression aw ofoCT 
■nerson” in Form 48, read vath K. 99 or 
tiie Companies (Court) Rules, when a 
gldtioTby petition prays for 
im nf a companv and that company 
ae mana^ng agent 

and the former is surety of the fotte^rt 
huge loans and advances made “7 

other Company ^ un 

intervene and oppose the atr 1922 

Sitition. Case fow ^ 1922 

PC .12 and 
^1966-1 SCR 304, 

Singh V. Asstt. Custodian, ^ 

Bahraich 

119651 AIR 1965 SC 1167 (V 52)= 
{1965)2 SCR 192. Hamd^ Dawa- 
Vhnnn (Wakf) V. Umon of India 


8 


(1964) AIR 1964 SC 1882 (V 51) = 

1964-8 SCR 50, Jagdish Chandra 
V. Kajaria Traders (Ind) Ltd. 8 

(1960) AIR 1960 SC 1080 (V 47) = 

1960-3 SCR 887, K K Kochuni 
V. States of Madras and Kerala 8 

(1959) 1959-1 QB 204 = 1958-3 All 
ER 344, Rands v. Oldroyd 10 

(1957) AIR 1957 SC 521 (V 44) = 

1957 SCJ 557, Lilawati Bai v. 
Bombay State 9 

(1956) 1956-2 All ER 254=1956-3 
WLR 21, CuUey v. Harrison 9 

(1955) AIR 1955 SC 810 (V 42)=1955-2 
SCR 367, State of Bombay v. Ali 
Gulshan 8 

(1934) AIR 1934 PC 213 (V 21)= 

TT.T ? 56 All 634, Bisheshwar v. 

Parath Nath 13 

(1922) AIR 1922 PC 112 (V 9) = 

ILR 3 Lah 127, Chajju Ram v. 

NeM 13 

(1890) 1890-15 AC 506=60 LJ QB 
89, Cox V. Hakes 10 

(1889) 22 QBD 744 = 58 LJQB 443, 
Nutton V. Wilson 10 

(1859) 28 LJ MC 213=2 E&E 77, 

R. V. Edmimdson 10 

K. K. Dubey Govt Advocate, for Ap- 

pellant; J. S. Verma, for Respondent 

SinV DAYAL, J.; This appeal under 
Letters Patent of this Court is from the 
order dated 28 July 1967 passed by Pan- 
dey, J., in Company Petition No. 7 of 
1965, whereby the appellant’s application 
for leave to intervene was rejected. 


2. Shyamsaran Gupta ^ (respondent) 
made an application for winding up of 
the company, named "Sir J. _P. Shnvas- 
tava and Sons (MlB.) Private Ltd., 
Dabra”. (hereinafter called the "Debtor- 
company’), on the ground that the com- 
pany is imable to pay its debts wittto 
the meaning of section 433 (e) of the 
Companies Act, 1956. Under clause (f) 
of that section, a company may also be 
wound up, tithe Court is of opinion that 
it is just and equitable that the company 
should be wound up. When the peti- 
tion for winding up was advertised under 
Rule 99 of the Companies (Court) Rules, 
1959, the Gwalior Sugar Co. Ltd., Dabra 
(hereinafter called the 'intervener ) 
applied for leave to intervene, as it detir- 
ed to oppose the petition. Its application 
was rejected on the ground that the 
iiilervencr is neither a creditor, nor a 
contributory, nor does it come within the 
expression "other person desirous of sup- 
porting or opposing the making of an 
order on the said petition”, within Form 
No. 48 contained in the said Rules. 


3. The appellant contended before 
s before the learned single Judge, that 
he debtor-company is the 
^gent. It has a large number of luuy 
)aid up shares in the intervening com- 
>my; that the debtor company has 
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guaranteed payment of loan which the 
mtervening company borrows from tune 
to tune from certam banks, and that the 
wmdmg up of the debtor-company 
would enormously affect the working of 
the Intervening company Thus me 
mter\ emng company has substantial 
inter^ in opposing the petition for 
wmding up 

4 'Ihere is no dispute that the only 
provision which enables the supporting 
or opposmg a petition for wmding up is 
contained m Rule 99 of the Companies 
(Court) Rules 1959, read with Form 
No 48 

That Rule reads thus: 

Advertisement of petition. Subject to 
any directions of the Court, the petition 
sh^l be advertised within the tune and in 
the manner provided by Rule 24 of these 
Rules The advertlsemeot shall be la 
Form No 48 ” 

Rule 24 15 a general Rule for advertise- 
ment of petition. 

5 The relevant portion of Form No 48 
is in these words 

"Any creditor, contributory or other 
person desirous of supporting or oppos- 
ing the making of an order on the said 
petition should send to the pebtioner or 
his advocate notice of his Intention. ’’ 
The appellant’s contention is that the 
words ' other person” in the above ex- 

E resslon are omnibus They are compre- 
ensive enough to Include any person 
whoever he may be 
6 learned counsel lor the respondent, 
on the other hand, urges that the words 
•other person’ must be restricted to 
those enumerated in section 439 of the 
Companies Act. In our opinion, this 
contention is untenable Section 439 pro- 
vides for an apphcation for winding up 
It enacts that an application to the Court 
for wmding up of a company shall be 
by a petition. Those who can present 
such petition are enumerated. A creditor 
falls under clause (b) and a contributory 
under clause (c) If the mtenbon of the 
words "other person” m Form No 48 
was to limit it to the other persons speci- 
fied m section 439 then the words "other 
person” were bound to be qualiQed by 
the expression specified m section 439 
(1) ’ In the absence of those word^ the 
expression ' other person” cannot be 
limited to company, the Regi^rar and 
the person authorised by the Central 
Government m that behalf, m a case fal- 
Ung under section 243 
7 We shall now consider whether the 
words "other person" must be read ejus- 
dem generis The ejusdem generis rule 
or the rule nosatur a sQal% is really a 
question of the assumed mtention of the 
statute Where there are general wor^ 
following particular and specific words, 
the gener^ words must be confined to 


things of the same kind as those speci- 
fied (See Craies on Statute Law, 6th Edi- 
tion page 179, and Maxwell on Inter- 
pietalion of Statutes 11th Edition, 
page S26) It is stated m Crawford on 
Statutory Construction (Page 326) 

*Tf several words are connected by a 
copulative cxmiunctioa, a presumption 

ames that they are of the same 
unless, of course, a contrary intention is 
indicated. On the other hand, the 
maxim ‘noscitur aeodis’ Is not to be ap- 
plied where the meaning of the word or 
phrase is clear and unambiguous. Nor 
is it to be used so as to render general 
words useless. Like all other pnnaples 
of ^instruction, it is to be used only as 
an instrumentality for determining the 
intent of the legislature where it is in 
doubt." 

Rjusdem generis rule is founded upon 
the idea that if the legislature intended 
the general words to be used m the un- 
restricted sense; the particular classes 
w^d not have been mentioned. But 
when the language of the statute is plain, 
there is no uncertainty, the rule has no 
application. 

8 For the application of the ejus- 
deia generis rule, it is essential that the 
specified wor^ before the general words 
must constitute a category or genus Mr 
J^tice HidayatuUah (as his Lordship 
wen was), speaking for the court ii' 
Jagdish Chaaora v ^jana "Iftaders (Ind) 
Ltd, AIR 1964 SC 1882 laid down thur 

Tt follows, therefore, that mterpreta- 
tioa ejusdem genens or nosatur a eociis 
aeed not always be made when words 
shcnsing particular classes are followed by 
general words. Before the general words 
can be so mterpreted there must be a geniu 
constituted or a category disclosed with 
reference to which the general words 
and are intended to be restricted” 
So also in Bbanu Ftatap Singh v As^ 
Oi^odiau E. P Bahralcb, AIR 1966 SC 
245 Mr Justice Shah, while mterpret- 
ing the expression ' any other person” la 
aectlon 10 (2) (n) of the Administration 
of Evacuee Proporiy Act, 1950, observed 
thus. 


The rule of interpretation ejusdem 
g^ens applies where a general word 
follows particular and speafic words of 
the same nature as itself, it has no aP" 
plication where there is no genus or 
^egory indicated by the Legislature. 
The words used in Clause (n) em- 
powering the Custodian to pay to 
any other person’, any sums of 
money out of the funds in his possesrion 
are not restricted to persons who are 
members of the family of the evacuee; 
they include other persons as well who 
are entitled to receive money from the 
evacuee.” 

In State of Bombay v All Gulshan AIR 
1955 SC 810 their Lordships held that 
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the words “any other purpose” in sec- 
tion 6 (4) (a) of the Bombay Land 

Requisition Act (No. 23 of 1948) should 
not be read ejusdem generis with Hhe 
purpose of the State'. In K.K. Kochuni 
V. States of Madras and Kerala AIR 1960 
SC 1080 it was observed that it is not 
an inwolable rule of Law, but is only 
permissible inference in the absence of 
an indication to the' contrary and th^ 
Lordships laid down as follows; 

"It appears to us that "the word 'other- 
wise’ in the context only means 'what- 
ever may be the origin of the receipt of 
maintenance’. . .It is most likely that a 
word of the widest amplitude was used 
to cover even acts of charity and bounty 
...” (Page 1103). 

In Hamdard Dawakhana (Wakf) v. Union 
of India, AIR 1965 SC 1167, Gajendra- 
gadkar, C. J., said; 

"The suggestion that tins clause should 
be read ejusdem generis witii the pr^ 
vious category of beverages cannot obvi- 
ously be accepted, because an examina- 
tion of the said beverages will disclose 
the fact t^t there is no genus by refer- 
ence to which the rule of ejusdmn gene- 
ris can be properly invoked. Besides, the 
context of 'the clause clearly suggests 
that it is intended to take in all bev^ 
rages other than those earlier specified, 

, provided they contain fruit juices or 
,A fruit pulp.” 

In our opinion, in the present case also, 
there is no genus. 

9. It is the first of the principles of 

construction of statutes ■fcat the words 
^ould be given ■their plain and natural 
meaning. It was observed in Lila'wati 
Bai V. Bombay State, AIR 1957 SC 521 
(529) that where the context and the 
object and mischief of the enactment do 
not require restricted meaning to be at- 
■tached to words of general import, the 
Coiurt must give those words their plam 
and ordinary meaning. In CuUey v. Harri- 
son, (1956) 2 AU _ER 254, the ex- 

pression under consideration was "any 
house, room or other place which shall 
be opened or used for public enter- 
tainment. . . .shall be deemed a dis- 
orderly house”. The Queen’s Bench Di'vi- 
sion did not accept 'the argument ftat 
'place’ should be construed ejusdem 
generis with the words preceding it. It 
■was held that 'the intention of the Par- 
liament, while employing the word pl^e 
was dehberate in order to give it amder 

. meaning than 'the words ' house or 
* "room”. 

10. The restricted meaning is reject- 
ed when there are adequate grounds to 
sliow that it has not^ been emplayed m 
the limited order of ideas to wMch 'the 
preceding words belong. Sometimes it 
happens that .the wonis used in a sta- 
tute are so general that they must 


receive some lirhitation. It is neither 
ea^ nor ad'visable to lay do'wn any gene- 
rm rule for arriving at the intention of 
the legislature _ where a line of limita- 
tion must precisely be fixed. Sometimes 
Courts are influenced by the history, the 
mischief or the intention of the statute. 
In Nutton v. Wilson, (1889) 22 QBD 744 
(748), Lindley, M. R., observed; 


"We must look at the object to be at- 
tamed” See also Cox v. Hakes, 1890-15 
AC 506, per Lord Halsbury. It may be 
the requirement of the genei^ object 
of the Act that the ■final generic word 
should not be restricted in meaning by 
the preceding words. In R. v. Edmund- 
son, (1859) 28 LJ MC 213 in 'the expres- 
sion "in any dwelling house, out-house, 
yard, garden, or other place”, a ware- 
house which -was a mile and a half from 
the dwelling house, was held to be in- 
cluded in the expression "other place”, 
although apparently a warehouse would 
not be considered as ejusdem generis 
■with a dwelling house, coupled with its 
enumerated dependencies. If on a wider 
examination of the scope of 'the enact- 
ment it can be seen 'that the general 
words, although 'they follow 'the parti- 
cular words, shotild be construed gene- 
r^y, effect must be given to the inten- 
tion of the framers as gathered from the 
larger survey. See Rands v. Oldroyd 
1959-1 QB 204, where the words "any 
other matter” were construed. 


11. Where a winding up petition is 
advertised, any person, whose interests 
are likely to be affected adversely by 
winding up order, would naturally desire 
to oppose the petition. And, likewise, any 
person whose interests are likely to be 
affected favourably would desire to sup- 
port it. The framers of the Rule speci- 
fied creditors and contributories as those 
who would usually be interested in sup- 
porting or opposing the petition, but 
there may be others whose interests are 
likely to be affected by a winding up 
order. Therefore, they employed the 
general words "otiier persons” to enable 
all those who can satisfy the Court that 
their interests are likely to be affected 
one way or the otiier by a winding up 
order, to support or oppose the petition. 

12. It is elementary that a person, if 
he so chooses, has the right to enter ap- 
pearance in and oppose a proceeding the 
result of which may be prejudicial to 
his interests. On a general survey of the 
Companies Act, 1956, and the Companies 
(Court) Rules, 1959, we do not find any 
intention to the contrary. We would, 
therefore, give effect to the elementary 
principle of justice in the construction 
of the general words. It is quite clear 
to us that every person whose interests 
are likely to be affected adversely or 
favo'urafaly is entitled to oppose or sup- 
port a petition for winding up of a com- 



78 M P. iPrs. 12-15] SugandW v CoIl«>ctar, Ealpur fSingh J) A.L& 


pany under section 439 of the Companies 
Act, 1956. Such person is within the 
expression any other person in Form 
No 48 read with Buie 89 of the Com- 
pames (Court) Buies, 1959 When a 
creoitor by petition prays for winding 
up of a company and that company is 
the ManagtnE; Agent of another companv 
and the former is surety of the Utter 
for huge loans and advances made by 
Banks, that other company has the right 
to Intervene and oppose the winding up 
petition. 

13. The Privy Council casea mChaiju 
Bam V ^ela. AIB 1922 PC 112 aid 
Bishei^war v Parath Nath AIR 1934 PC 
213, relied on by Shrl Verma, are clear- 
ly distinguishable. 

14. In the present case, the averments 
of the appellant-company are that the 
debtor-company is the Managing Agent 
of the appellant-company and on the 
guarantee furnished by it. loans of seve- 
ral lacs are advanced by the Banka to 
the appellant-company If the debtor 
company Is ordered to be wound up It 
Is patent enough that the interests of 
the appellant-company will be adverse 
\j affected. As to this, the learned Single 
Judge has merely observed that althouxth 
the appellant-c^pany 'maybe require 
to find another guarantor that does not 
entitle It to intervene In these proceed- 
ings initiated by a creditor" The rea- 
son stated is that in such a proceeding 
the only question is whether a sum of 
money is due to that creditor and was 
not on demand as provided bv sec- 
tion 434 of the Companies Act In our 
opinion, the intervener cannot be shut 
out It should be allowed to protect its 
Interests. It can show that the debt 
dalmed by the petltioidng-creditor was 
not due or that a demand was not made 
or for any other reason, the winding up 
order should not be made. 

15 The appeal is allowed. The order 
of the learned Smgle Judge dated ^ 
July 1967 is set aside. The appellant- 
company shall be allowed to Intervene, 
as prayed by it There shall be no order 
for costs. 

DGB/D V C, Appeal allowed. 
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T a SHRIVASTAVA 
AND G P SINGH, JJ 
Smt SugandhI widow of Dammulal, 
and others. Petitioners v Collector Rai- 
pur and others. Respondents 
MIsc. Petn. No. 539 of 1966 D/- 18-3- 
8968. 

(A) Land Acquisition Act (1891) Sec- 
tions 11 12, 18 and 2 (d) — Land Acqui- 


sition Manual Executive Instruction No. 80 
— Declaration of award under S 12 by 
Additional Collector who was empower- 
ed to discharge timetions of Collector — 
Approval by Collector in comphancewitb 
Instruction No 80 does not amount to 
award being made by Collector — Addi- 
tional Collector not mcompetent to decide 
reference under S 18, AL F. Adaptahoo 
of Laws Order (1956) (Para 3) 

(B) Land Acquisition Act (1894) S 18 
^ Section IS mandatory — Application 
for reference by interested person -- 
Befnaal to make reference on ground 
that applicant should file suit is 
AIR 1966 SC 1538 at p 154L BeL on 
M P No 254 of 1963, D/- 22-12-1965 
(AIP), Distmg (Para 4) 

(O Constitution of India. Art. 226 — 
Land Acquisition Act (1894), S 18 (3) 
(as inserted by S 3 of C. P and Berar 
Act 7 of 1949) — Refusal by Collector to 
make refereuce — Applicant's failure to 
avail of remedy under S 18 (3) — Writ 
not barred. 


The rule that an aggrieved person 
should exhaust all statutory remedies 
before he interference under Arti- 

cle 228 is not a rigid rule of law btrt 
merely a matter of discretion of High 
Court (Para 5) 

An order passed by the Collector 
under section 18 refusing to make refer- 
ence is rensable by High Court under 
Section 18 (3) But this alternative remedy 
is sot a remedy of right and does ^t 
ordinarily bar interference under Ara 
de 226 CA Noa 1362 and 1363 of 1967 
D/- 16-2-1968 (SO and HP No 345 of 
1964 dated 28-1-1965 (MP) and AIR 1968 
SC 13 Rel 00 , 

(Para 5) 

(D) Land Acquisition Act (1894) Sec- 
tions 18 3 (b) 9 and 12 — AppUcation 
for seeking reference under sedion 18 by 
interested person — Absence of prior 
service of notices under Ss 9 and 12 to 
him — Eligibility for seeking reference 
mrr aiSfeciVrf 

Section IBdoescot provide thatarefer- 
cnce can be claimed only by a person 
who has been served with notices imder 
Sections 9 and 12. Any person interesteo 
who has not accepted, the award has a 
statutory nght. If he applies withm lind- 
tation to require the Collector to reftf 
his objections to the Court. The defini- 
tion under Section 3 (b) of the expresaen 
"person interested ’ also does not reouirt 
that a person to come within the de.^* 
tlon must be one who is noticed under 
Sections 9 and 12. The fact of notice i^y 
affect the question of limitation within 
which an application for reference shoidd 
be made under Section 18. but it has 
nothing to do with tiie ehgibillty of a 
person for Tanking the application. AIR 
1963 Pat 201 and AIR 1963 SC 1604 R^ 
on. (Para 6) 


EL/A1I/C166/68 



1969 Sugandhi v. Collector, Empur (Singh J.) [Prs. 1-2] M. P. 79 


(E) Land Acquisition Act (1894), Sec- 
tions 18, 31 and 13 — Application under 
S. 18 by interested person — Not barred 
only because compensation is already 
paid to rival claimant. 

The disability arising tmder S. 31, 
from acceptance of the compensation Is 
limited to the person who receives com- 
pensation without protests. Other per- 
sons interested, who dispute the award 
and who apply within limitation under 
section 13 cannot be shut out in having 
their objection investigated by a Civil 
Court on the ground that the compen- 
sation amount was paid to a rival claim- 
ant before the application under Sec- 
tion 18 is made. (Para 7) 


(F) l.and Acquisition Act (1894), Sec- 
tion 18 — ^Application under, by mter^t- 
ed person — Not barred by his filmg 
civil suit questioning entire acquisition 
proceedings. 

The question whether the entire ao- 
quisition is invalid is wholly outside the 
scope of section 18 and a reference imder 
that section is limited to quantmn and 
apportionment of compe^ation. The 
question raised in the civil suit ^about 
validity of acquisition proceedings is not 
triable’ in the reference and conversely 
questions raised in reference under sec- 
tion 18 are not triable in the civil smh 
.Person, who challenges the entire accpii- 
sition proceedings in the civil suit has 
also a statutory right to claim the deter- 
mination of his objection as to me quan- 
tum of compensation and apportionment, 
by a reference under section 18 oh the 
footing that acquisition proceedings are 
valid. Right conferred imder section 18 
is not lost, simply because the pereon is 
also seeking by a suit, nulhfication oi 
the entire acquisition proceedings. 

(Para 8) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 13 (V 55) = 

1968-1 SCR 82. Collector of Cus- 
toms, Cochin V. A- S. Bava 5 

(1968) CA Nos. 1362 and 1363 of 1967 
D/- 16-2-1968 = 1968 SC (Notes) 

104, Collector of Central Excise 
and Land Customs Shillong v. 
Sanawarmal Purohit o 

(1966) AIR 1966 SC 1538 (V 53)=' 

(1966) 3 SCR 141; Kajari Lai v. 
tlnion of India ^ 

(1965) MP No. 345 of 1964 D/- 28-1- 
1965 = 1965 MPLJ (Notes) 13L 
Bharat Lai v. Land Acquisition 
Officer Mahasamund 8 

(1965) MP No. 254 of 1963 D/- 22-12- 
1965 = 1966 MPLJ 417. Smt 
Sugandhi v. Collector, Raipur a 

(1963) AIR 1963 SC 1604 (V 50)=’ 
1964-1 SCR 971. State of Punjab 
V. Mt. Qaisar Jehan Begiun 6 

(1963) AIR 1963 Pat 201 (V 50)= 

1963 BUR 254, Shivdev Singh v. 
State of Bihar " 


J. V. Jakatdar, for Petitioners; K. K, 
Dube, (for No. 1) and G. C. Koshal, (foi; 
Nos. 4 and 5), for Respondents. 

SINGH, J.: This petition under Arti- 
cles 226 and 227 of the Constitution ari- 
on the following facts. In Revenua 
Case No. 13-A/82 of 1961-62 certain area 
out of plot No. 2/11 of Madhopara, Rai- 
Wr was acquired for the purposes of 
me Telegraph Department imder the 
Land Acquisition Act. 1894. On 13th 
May. 1963 an award of Rs. 55.135.60 P. 
as compensation was published by the 
Additional Collector, Raipur and on 12th 
June, 1963, the enfee amount was paid 
to one Birdhichand Jain who received 
the same on behalf of his wife Smt. 
Eadhabai who claimed to be the sale 
owner of the land. One Dammulal, who 
also claimed exclusive ownership of the 
acquired area, applied to the Collector 
on 26th July, 1963 that although he alone 
was entitled to the Zand, there was wil- 
ful and mala fide omisrfon on the part 
of the authorities to give him notices of 
the acquisition proceedings under Sec- 
tions 9 (3) and 12 (2) of the Act and, 
therefore, the entire proceedings were 
null and void. Dammulal also filed a 
petition under Article 226 of the Consti- 
tution in the High Court, being M. P. 
No. 254 of 1963, praying that the entire 
acquisition proceedings be quashed. 

This petition was dismissed on 22nd 
December, 1965 mainly on the ground 
that the allegation of wilful omission to 
issue notices could more properly be in- 
vestigated in a civil suit Without preju- 
dice to his right to challenge the vali- 
dity of the entire acquisition proceedings, 
Dammulal had also applied on 7th 
November, 1963 to tiie Collector, Raipur 
for a reference under section 18 of the 
Act In this application he claimed to be 
the sole owner of the acquired land and, 
therefore, alone entitled to the whole of 
the compensation; further, he disputed 
the quantum of compensation and 
claimed that instead of Es. 55.135- 
the proper compensation of the 
should be fixed at Rs. 1,65,406-80 P. 
This application imder Section 18 of 
the Act was dismissed by the Ad- 
ditional Collector (also called Land 
Acquisition Officer) on 30th March 
1966 on the sole ground that the ap- 
propriate remedy for the applicant was 
to file a suit as pointed out by the High 
Court in M. P. No. 254 of 1963. Dammu- 
lal died in the meantime and the peti- 
tioners, who are his heirs and legal 
representatives, have filed this petition 
under Articles 226 and 227 of the Con- 
stitution for having the order rejecting 
the application under Section 18 quash- 
ed by this Court 

2. The first contention raised on 
hall of the petitioners Is that the Addl- 
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tional Collector, who dismissed the aT>- 
plication under Section 18 was not 
pomted by the State Government toper- 
form the functions of a Collector under 
the Land Acquisition Act and, therefore, 
be could not act as a Collector and dis- 
miss the application. The jurisdiction to 
act under Section 18 is conferred on the 
Collector whidi expression is defined by 
Section 2 (d) to mean the Collector of 
a district and to include ”a Deputy 
Commissioner and any officer specially 
appomted by the appropriate Govern- 
ment to perform the functions of a Col- 
lector” The question for consideration is 
whether the Additional Collector is an 
officer specially appointed under Sec- 
tion 2 (d) to perform the functions of a 
Collector In the Mahakoshal region of 
the State, under the revenue laws pre- 
viously in force the Revenue Officers 
now styled as Collectors and Additional 
Collectors were known as Deputy Com- 
missioners and Additional Deputy Com- 
missioners. By Revenue Department 

Notification No 5103-4622-XII of 22nd 
September, 1950 the Government of the 
then State of Madhya Pradesh appointed 
all the Additional Deputy Commissioners 
to perform the functions of a Collector 
under the X^ind Acquisition Act 

After the re-organisation and forma- 
tion of the new State in 1956 uniformity 
in nomenclature of revenue officers was 
achieved by Para 4 A of the Madhya 
Pradesh Adaptation of Laws Order, 1956. 
(as amended m 1957) made under sec- 
tion 120 of the States Reorgamsatioa 
Act 1956 which reads as under 

•'Whenever an expression mentioned in 
column (1) of the table hereunder print- 
ed occurs in any law m force in the 
Mahakoshal region immediatdy before 
the appomted day, then there shall be 
substituted therefor the expression set 
opposite to it in column (2) of the said 
fable, and there shall also be made in 
nny jsfirtenna Jo wilunb the 
curs such consequential amendments as 
the rules of grammar may require.” 

TABLE 


(1) 

(3) 

"Deputy Commis- 

sioner 

. Collector. 

Additional Deputy 
Oommmoner 

..Additional Collector. 

Asastant Gommis- 

nonet , . . 

Assistant OoUeetor 

Extra-Assistant Com 
missioner 

. Deputy Collector” 


By virtue of the aforesaid provision the 
expressions Deputy Commissioner and 
Additional Deputy Commissioner m "any 
law m force” in Mahakoshal region were 
replaced by the expressions Collector and 


Additional Collector In the adaptation 
order, as provided m Para 2 (d), the 
word law has the same meaning as in 
Section 2 (b) of the States Reorganisa- 
tion Act, 1956 which defines "Law'’ as 
follows. 

” T^w* includes any enactment, ordi- 
nance, regulation, order, bye-law, rule, 
scheme, notification or other instrument 
having the force of law in whole or any 
part of the territory of India”. 

By reading this defimtion in Para 4-A 
of the Adaptation Order, the alteration 
of the designation of the revenue officers 
directed by that Para is to be made not 
only in enactments but also m orders 
and notifications havmg the force of law 
It has already been noticed that by noti- 
fication No 5103-4622-Xn of 22nd Sep- 
tanber, 1950 all Additional Deputy Com- 
missioners m the Mahakoshal region were 
appomted to discharge the functions of 
a Collector under the Land Acquisition 
Act This notification was issued under 
Section 2 (d) of that Act and has the 
force of law and is a ' law in force” 
withm the meaning of that expression 
as it occuTv on Para 4-A of the Adap- 
tion Order After the Adaptation Order, 
the notification will therefore be read to 
mean that all Additional Collectors in the 
Mahakoshal region were authorised to 
discharge the functions of a Collector 
under the Land Acquisition Act By 
Section 3 of the Aiadhya Prade^ Exten- 
sion of Laws Act, 1958 the Land Acqui- 
aboD Act, 1894, as In force m the Mal^- 
fcoshal region, was extended to all me 
other regions of the State. It is possible 
to hold that the notification empowerp 
the Additional Collectors to perform the 
functions of a Collector as In force m the 
Llahakoshal region was a part and par- 
cel of Section 2 (d) of the Land Acqvu- 
alion Act and was extended to the whole 
of the State. Be that as it may, so far 
as the instant case, which anses fr®™ 
the Mahakoshal region, is concemeA 
there Is no difficulty Having regartf to 
the notification of 1950 and Para 4-A 
of the Adaptation Order it must be held 
that the Additional Collector Raipur 
was empowered to discharge the fun(> 
tions of a Collector under the Land 
Acquisition Act and had jurisdiction to 
deode the apphcation under section 1° 
of the Act 

3 Then it is contended that theawarf 
In the instant case was made by the Col- 
lector and, therefore the application for 
reference under Section 18 should hajre 
also been decided by him and not by the 
Additional Collector This contention u 
factually wrong On 22nd April, 19 m 
the Additional Collector made the 
and as the compensation fixed exceedM 
Ra. 10 000/-, he submitted it to the Col- 
lector for approvaL This procedure 
required by the Executive Instruction 
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No. 80, which occurs at page 60 of the 
Land Acquisition Manu^ The award 
was approved by the Collector on 11th May 
1963. After the file was received back 
by the Additional Collector, he declared 
the a-ward on I3th May, 1963 and direct- 
ed issue of notices. Simply because the 
; award after it was made by the Addi- 
tional Collector, was sent to the Collec- 
tor for obtaining his approval in pursu- 
ance of the Government instructions, it 
cannot be said that the award was made 
by the Collector. Having regard to Sec- 
tions 11 and 12 of the Land Acquisition 
Act it must be held on the facts of this 
case that the award though approved 
by Collector was made by the Additional 
Collector v/ho decided the application 
under Section 18 of the Act 

4. Next it is urged that the ground 
on which the application under Sec- 
tion 18 was dismissed was v/hoUy extra- 
neous to that provision. It has already 
been mentioned that the Additional Col- 
lector dismissed the application for refer- 
ence on the sole groxmd that the proper 
remedy for the petitioners was to file a 
suit as held by the High Court in Smt. 
Sugandhi v. Collector, Raipur, MP No. 254 
of 1963 D/- 22-12-1965 (MP). Reference 
by the Additional Collector to the order 
of the High Corurt in the earlier writ 

l"^;retition was really unfortunate, ^nmt 
’■ petition had nothing to do with the right 
of the petitioners to claim a reference 
under Section 18 of the Act In that 
petition the entire acquisition proceed- 
ings were challenged as invalid ^d 
void on the ground that notices 
of the proceedings were wilfully sup- 
pressed and in that connection it was 
said by this Court that as the petition 
raised questions of fact _ the^ proper 
.remedy was to file a civil suit. Sec- 
tion 18 provides a statutory remedy to 
a person interested who has not accepted 
the award and if an application be made 
within limitation requiring a reference 
the Collector has no choice and is bound 
to make the reference. The Section is 
mandatory; Kajari Lai v. Union of India, 
AIR 1966 SC 1538 at p. 1541 Para 12. 
The Section gives no option to the Col- 
lector to refuse to make the reference 
on the ground that the person applyi^ 
for reference should file a suit. It mush 
therefore, • be held that the Additional 
Collector acted in excess of iurisdiction 
in refusing to make the reference on a 
'■nWholly extraneous consideration not 
/germane to Section- 18. 

5. But it is argued on beh^ of the 
respondents that the Writ Petition should 
fail as the petitioners had an altenaative 
remedy of rerdsion which they f^ed to 
exerdse. It is true that under the 
Madhya Pradesh Amendment of S. 18, 
any order passed by a Collector under 
that Section is re\dsable by the High 
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C^urt. But the provision of an alterna- 
tive remedy does not take away the 
lunsdiction of the Court tmder Arti- 
cle 226 of the Constitution. As has so 
often been said and has quite recently 
'been reaffirmed, the rule that an aggriev- 
ed person should exhaust all statutory 
remedies before he claims interference 
under Article 226 is not a rigid rule of 
law but merely a matter of (fccretion 
of the High Court; Collector of Central 
Excise and Land Customs Shillong v. 
Sanawarmal Purohit CA Nos. 1362 and 
1363 of 1967 D/- 16-2-1968 = 1968 SC 
(Notes) 104- 

In the instant case, the question whe- 
ther the Additional Collector who pass- 
ed the impugned order had the autho- 
rity to function as Collector was itself 
doubtful and therefore the petitioners 
could not have been sxue of the remedy 
of revision which is available against an 
order of Collector. The writ petition was 
filed within the pmod of limitation al- 
lowed for a revision application. The 
impugned order of the Additional Col- 
lector is patently in excess of jurisdic- 
tion. The remedy of revision, which the, 
petitioners did not avail of, is not a 
remedy of right and does not ordinarily 
bar interference imder Article 226; 
Bharatlal v. Land Acquisition Officer, 
Mahasamund, MP No 345 of 1964 D/- 
28-1-1965 = 1965 MP LJ (Notes) 131; 
Collector of Customs, Cochin v. A. S. 
Bava, AIR 1968 SC 13 pp. 14,15 Para 4. 
In the circumstances of this case; we are 
satisfied that it would not be a sound 
exercise of discretion to refuse inter- 
ference simply because the petitioners 
did not adopt the alternative remedy of 
revision, 

6. It is then ar^ed iliat the peti- 
tioners were not noticed under Ss. 9 and 
12 of the Land Acquisition Act and 
therefore they are not entitled to claim 
a reference under Section 18. There is no 
substance in this contention. Section 18 
does not provide that a reference can be 
claimed only by a person who has been 
served with notices under Sections 9 and 
12. Any person interested who has not 
accepted the award has a statutory right 
if he applies within limitation to require 
the Collector to refer his objections to 
the Court. The expression "person 
interested" is defined in Section 3 (b) of 
the Act to include all persons claiming 
an interest in compensation to be made 
on account of the acquisition of land 
imder the Act. This definition also does 
not require that a person to come within 
the definition of "person interested" 
must be one who is noticed under Sec- 
tion 9 or Section 12. The fact. of notice 
may affect the question of limitaticn 
within which an application for _ refer- 
ence should be made .imder Section 18, 
but in our view it has not h i ng to do 
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with the eUcibility of a person for toak- 
in^ the application. In Shivdev SuiRh v 
State of Bihar AIR 1963 Pat 201 atp 206 
it was held by a Bench of the Patna 
Hich Court that a person even if not 
served with a notice under Section 9 can- 
apply for a reference under Section 16. 
Indeed, in State of Punjab v Mt. Qaisar 
Jehan BeRum, AIR 1963 SC 1604 where 
the question dealt with was one of liml- 
taLon under Section 18 (2) reference 
was claimed and was allowed at the 
instance of a person who had not at all 
be^ Riven any notice of the acquialion 
proccedinRS. We. therefore, reject the 
argument that the petitioners were not 
enbtl^ to apply for a reference as they 
w“re not noticed under Section 9 or Sec- 
tion 12 of the Act. 


7 It Is further areued for the respon- 
dents that as the petitioners made the 
application under Section 18 after the 
entire compensation amount determined 
by the award bad been paid to SmL 
Radhabat who was a nval claimant, 
they were not entitled to claim a refer- 
ence to the Court There is no merit in 
this arRument As enacted lo Section 31, 
a person who receives the amount of 
compensation without prote5t disentitles 
himself for applying lor a reference 
under Section 18 The reason is plain, 
for In such a case It would be said that 
the person takirg payment without pro- 
te<t has accepted the award. But the 
disability ariang from acceptance of the 
compensation is limited to the person 
who receives the ccmpenssUon. Other 
persons interested who dispute the award 
and who apply within limitation under 
Se^'lion 13 cannot be ^ut out m having 
their objection mvestigated by a Civil 
Court on the ground that the compensa- 
tion amount was paid to a rival claim- 
ant before the application under S 18 
was made The peUUoneis were thus not 
debarred in claumns Uie reference simp- 
ly because the compensation amount had 
been paid to Radhabai. 


8. Lastly It is urged that the petitioners 
have already filed a dvil suit for challeng- 
mgthe entire acquisition proceedings on 
the ground of wilful suppression of notices 
and this fact also disentitles them to 
claim a reference under Section 18 The 
question whether the entire acqmsitiiai 
is invalid is wholly outside the scope of 
Section 18 and a reference under that 
Sect on IS limited to quantum and ao- 
portiomnent ol compensation. The ques- 
tion raised in the avil suit wnU not 
be triable in the reference and converse- 
ly questions raised in the reference will 
not be ‘nable in the Civil SuiL The 
petitioners who challenge the entire 
' acquisition proceeaings hi the civil suit 
have also a statutory right to claim the 
determination of their objections as to 
the quantum of compensation and sp* 


portiomnent by a reference under S li] 
of the Act on the footing that acaindn 
tion proceedings are valii In our yieu 
that right conferred by statute Is cot 
lost simply because the petitioners ars 
seeking by a suit nuIbHcation of thej 
entire acquisition proceedings 
9 In the result, this petition succeeds 
and Is allowed. The order of the Addi- 
tional Collector dated 30th March !9&Sk 
dismissing the application under S ISls 
quashed and he is directed to detennlce 
that application according to law Ths 
petitioners will have their costs of IBs 
petition from the respondents Kos 3 W 
6 Counsel s fee Rs. 100/ if certified. 
CWM/D V C. Petition allowed 
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Miss Mamie Bhagwandas Ahuja. AppB* 
cantv Controller of ^tate Duty M. P* 
and Nagpur Opposite Party 
Mlsc. Civil Case Na 20 of 1966 Vh 
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(A) Estate Duty Act (1953) Ss. ITOXA 
20 rO — Estate Duty (Controlled Co^ 
pames) Ruin (1953) R.1I(3) (1))aD(! g) 
(b) — Deceased moDagiog Director get^ 
tag remuneration but no dindead -j 
Remuneration received by bim 1?, 
has to be treated as share 
R. 11 (9) (b) for porposes of R* 1**?^ 
Value of shares has to be deducted iB 
determining slice’ under S 17 (2) 

Tbe deceased was the manajdng dtoj" 
for of a con’rolled company Pot 4®* 
shares In the company he did ooi ^ 
share benefit in the form of dividend oW 
received only non share benefit 
form of remuneration and other ain^* 
antes Treatmg certain portion of 
remuneration as excessive the taxiw 
authority determined the slice of t" 
Company s assets passing on the 
of the deceased under Section 17 
Act corresponding lo the exce^ve 
neration receii^ by him. 
authority however did not d^uct w 
value of the shares from the shce oet ^ 
mined under S«itlon 17 on the gro^ 
that R. 11 (3) of the rules had no 
catina 

Held, that under Clause (b) of 
(3) read with Rule 11 (9) (b) the afoi^ 
of the value of the shares had 
deducted from the amount of the su 
determined under Section 17 of the n 
The excessive remuneration 
by the taxing authority though a no 
share benefit, had to ^ treated f*^^ . 

purpose of su^rule (3) of RP*® 
share benefit under Rule U (9) (b) mIm 
deceased did not receive any share ben 
fit 111 the form of dividend. — 

GL/LL/Cg64/68 
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The excessive remuneration was by 
^virtue of Rule 11 (9) (b), a share benefit 
and therefore sub-rule (3) of Rule 11 
^came into operation and for the purpose 
■of sub-rule (3) the 'slice’ correspondmg 
io the excessive remuneration determin- 
ed under section 17 had to be regarded 
as a "share benefits slice”. 

(Paras 13, 17) 

(B) Estate Duty Act (1953), S. 17— Ap- 
plicability oL . e 

It will be seen from section 17 (1) oi 
ihe Act that only ftree conditions are 
necessary to establish a prima faae 
rlaim for estate duty ^ereunder. The 
three conditions are; (i) the company 
must be one to which the section applies, 
that is. it must be a controlled comply 
as explained in section 17 (4); (u) the 
deceased must have made a traipfer of 
property to the company; and (m) bene- 
fits must have accrued to .the decease 
in the three years ending with his deatm 
If these three conations are fulfiUed. 
ihe presumptive claim for estate duty 
extends to a fraction of the company s 
net assets at the death determined in ac- 
cordance with sub-section (2) of se^ 
iion 17. ^ 

(C) Estate Duty Act (1953), S. 17.-- 
Estate Duty (Controlled Comp^^) 
Buies (1953). R. 11 — Purpose of the 

./..rule.is to give relief from double charge 

of estate duty. . . 

As is ewdent from the provisions con- 
iained in rule 11. that rule is desired to 
give reUef from a double charge of estate 
duty. Rule 11 (3) permits reduction of 
the slice imder section 17 in the rnanner 
stated in clauses (a) and (b) of ^t rule 
If the "share benefits accrued to 
deceased, then, where 
shares equals or exceeds the shce of 
the company’s assets corresponding to tee 
"share benefits”, there is no claim ^der 
section 17 on such "slice . ^ though 
"non-share benefits” acc^g to ^ 
. give rise to a claim on the shce cor- 
responding to the "non-share benefits . 
This is what is provided by dause (a) 
of rule 11 (3) of the Rules. .The other 
clause applies where the vajue of me 
shares is less than the slice of me Com- 
pany’s assets detemuned S. „1J; “ 

such a case, me amoimt of 
corresponding to the ®hare benefits 
which is chargeable to estam duty 
section 17, is reduced by me ^ou^ of 
the value of me shares or 

A. P. Sen, for Applicant; BL Adhilmri 
■ and P, S. Khirwadker, for Opposite 
Party. 

DIXIT, C. J.; This is a reference under 
section 64 (1) of me Estate Duty A^ 
!I953, (hereinafter caUed me Act), at me 
instance of me accountable per^p. 
hlamie Ahuja. The questiom 
Appellate Tribunal (Central Board of 


Direct Taxes, New Delhi) has referred 
to this Court for decision, is — 

"Whemer on me facts and in me 
circumstances of the case, me value of 
me shares amounting to Rs. 1.00.000/- 
should have been deducted from the sum 
of Rs. 1,14,256/- in computing me value' 
of me estate under rule 11 (3) of me 
Kstate Duty (Controlled Companies) 
Rules, 1953?” 

2. The material facts are mat Shri 
Bhagwandas Ahuja, famer of me ac- 
countable person Miss Mamie Ahuja. 
died on 6th January 1954. The assets of 
me deceased consisted, amongst omers, 
of ten shares in Motors (India) Ltd. 
(hereinafter referred to as me Company) 
of me face value of Rs. 10,000/- each. 
The $ubscribed and paid up capital of the 
company, which was originally Rupees 
1,50,000/- divided into fifteen mares of 
Rs. 10.000/- each, •was subsequently in- 
creased to Rs. 3,00.000/-, by a furmer 
issue of fifteen shares of Rs. 10.000/- 
each. Bhagwandas used to get Rupees 
12,000/- per annum as salary from me 
company. He did not receive any dividend 
in respect of me shares held by him; 
but as Managing Director of me company 
drew substantial sums by v/ay of salary, 
entertainment and conveyance allowances, 
which in me last mree accounting years 
belore his death, aggregated to Rupees 
60,000/-. The shares of me company 
were not quoted on me Stock Exchange. 

3. The Assistant Controller of Estate 
Duty, Indore, valued me shares for 
Estate Duty purposes at Rs. 10,000/- each 
and included me value of me shares in 
me prindpal value of me estate left 
by the deceased. He further held mat a 
slice of me company’s assets should be 
deemed to pass on me deam of me 
deceased as me companv’ was admittedly 
a controlled company within me mean- 
ing of section 17 (4) of me Act and me 
necessary’ conditions for me application 
of section 17 (2) had been satisfied. The 
Assistant Controller held mat, ha-ving 
regard tome nature of duties discharg- 
ed by the deceased and me business of 
me company, me remuneration of Rupees 
60,000/- drawn by him was excessive; of 
this remuneration he regarded Rupees 
30,000/- as reasonable remuneration and 
me remaining Rs. 30.000/- as excessive 
remuneration. He. merefore. did not treat 
me reasonable remuneration of Rupees 
30.000/- as a benefit accruing to me 
deceased from the companv for me pur- 
poses of section 17 of the Act He. mere- 
fore. determined me slice of the com- 
pany’s assets passing on the death of the 
deceased under section 17 of me Act cor- 
responding to the excessive remunera- 
tion of Rs 30,000/- received bv’ the 
deceased. On mis basis, he computed me, 
value of me slice of me company’s assets 
deemed to pass on me deam of me{ 
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deceased xmder section 17 at Bupeea 
1 14,256/ 

4 In the assessment proceedings 
of estate duty the accountable person 
contended that, having regard to the 
provLsions of rule 11 (3) (b) of the Estate 
Duty (Controlled Companiesl Rules, 1953 
(hereinafte” called the Rules) as the 
total value of Bs. 1 00 000/- of the ten 
shares held by the deceased was less than 
the shce of the company’s assets deter- 
ramed under section 17 the proportion 
of the company’s assets chargeable under 
section 17 was Bs 14.256/ (the propoiv 
tion determined under section 17 less the 
value of the shares) and thus only an 
amount of Bs. 14,256/- could be further 
added for charging the duty This con- 
tention was reject^ by the Assistant 
Controller taking the view that the relief 
under rule 11 (3) (b) would be available 
oidy where a benefit accrued to the 
deceased by virtue of his share-holding 
and that excessive remuneration of 
Bs. 30 000/- taken by the deceased could 
not be attributed to the shares held by 
hirn- The Assistant Controller therefore 
included the value of the slice at 
Rs 1 14 256/- and the value of the shares, 
namely Rs. 100000/- In the piloopal 
value of the assets, which he computed at 
Rs. 2 61 205/- 

5 The accountable person then pre- 
ferred an appeal before the Appellate 
Tribunal reiterating her contention in 
regard to the exclusion of the v^ue of 
the shares from Rs. 1 14,256/- the propor- 
tion of the company’s assets chargeable 
under Section 17 of the Act The appel- 
late Tribunal also negatived the conten- 
tion observing' — 

"In this Company’s case the As^stant 
Controller has valued the shares of the 
Company on the basis of the assets, but 
the slice under Section 17 has b^n deter- 
mined by treating one-half of the salary, 
entertainment allowance end conveyance 
allowance as a benefit and not for ser- 
vices. The benefit that accrued to b™ 
in the shape of excessive salary is not 
referable, in any way to the sh^es held 
by the deceased. The benefit allowed by 
sub-rule (3) of Rule 11 of Estate Duty 
(Controlled Companies) Rules cannot, 
therefore be allowed so far as the slice 
of the assets of this Company is concern 
ed. 

6 The material provision of the Act 
and the Rules which require considera- 
tion are Section 17 (1) (2) and (4) (1) of 
the Act, and Buies 5 (1) (a) and H (3) 
(8) and (9) of the Rules Section 17 (1) 
(2) and (4) (1) of the Act are in the 
foilowim* terms:— 

"17 (1) VThere the deceased has made 
to a controlled company a transfer of 
any property (oth^r than an Interest to 
on his death or property wfaid* te 
transferred In a fiduoaiy capaaty) and 


any benefits accrmng to the deceased 
from the company accrued to him m the 
three years ending with his death, the 
assets of the company shall be deemed 
for the purposes of estate duty to be 
mcluded m the property passmg on his 
death to an extent determined in accord- 
ance with sub-section (2) 

(2) The extent to which the assets of 
the company are to be deemed to be 
included as aforesaid shall be the propor- 
tion ascertained by comparing the aggre* 
gate amount of the benefits accruing to 
th* deceased from the company in the 
last three accounting years with the 
aggregate amount of the net income of 
the company for the sedd years 
Provided that — - 

(a) where, in any of the said account^ 
fog years, the company sustained a losl 
the amount of that loss shall be deducted 
in ascertaining the said aggregate net 
income of the company; 

• •••»• 

(4) (1) A controlled company Is any 
company which at any relevant tun^ 
was or would, if these provisions hw 
always been In force have been deemed 
to be under the control of not more 
than five persons and which is not b 
subddiary company or a company p 
which the public are substantially 
Interested. * 

• • a a ■ an 

Buies 5 (I) (a) and 11 (3) (8) and (SI ol 
the Rules axe as under— 

' 5 (1) The following fiball be treated ** 
benefits accruing to the deceased from 
the company, that is to say*— 

(a) any Income of the company and 
any penodjcal payment out of the re- 
sources or at the expense of the company 
which the deceased received for his owo 
benefit whether directly or Indirectly 
any enjoyment In specie of land or othtf 
property of the company or of a rigbt 
thereover which the deceased had f®* 
his own benefit whether directly P* 
Indirectly” 

’ll Limitation on prevention w 
duplication of, charge — 

• ••••• 

(3) where the following conditions ar* 
satisfied that is to say that any benefit 
acorued to the deceased from the company 
hj virtue of any interest he at an7 
time had in shares m or debentures oi 
the company or by virtue of a pov^r 
having at any time been exercisable bT 
him or with his consent in relation to 
shares in or debentures of the co^ipai^ 
and apart from this sub-rule estate duty 
would be payable on the death both on 
the value of those shares or debentoes 
by virtue of any provisions other than 
Section 17 of the Act, and on the prop^ 
tion of the value of the company’s asets 
that corresponds to the benefits that to 
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accrued to' him by virtue of that Section 
then — 

(a) if the value of the shares or deben- 
tures is equal to or greater than, the 
said proportion, or if the Controller is 
satisfied that the said proportion woiiLd 
not, if fully ascertained, be found to be 
substantially in excess of the value of the 
shares or debentures duty on the said 
proportion shall not be payable, 

(b) in any other case, the amount on 
which duty is to be charged in respect of 
the said proportion shall be reduced by 
the amount of the value of the shares or 
debentures. 

« 4> S 9 » 

(8) So much of any income or periodi- 
cal pa.yment or enjoyment of a kind 
mentioned in Rule 5 as is shown to the 
satisfaction of the Controller to have re- 
presented or to have been such that if 
would if received have represented, 
reasonable remuneration to the deceased 
for any services rendered fay him as the 
holder of an office under the company 
shall, notwithstanding anything in that 
rule, not be treated for the purposes of 
these rules as a benefit accruing to the 
deceased from the company; and any 
liability of the company in respect of 
the remimeration of any person as the 
holder of an office under the company 
shall be treated for the purposes of these 
rules as incurred for the purposes of the 

' " business of the company wholly _ and 
exclusively to the extent to which it is 
shown to the satisfaction of the Controller 
■feat the amount thereof was reasonable 
and to that extent only. 

(9) For the purposes of sub-rule (3) 
where the benefits that accrued to the 
deceased from the company in the rele- 
vant accounting years included benefit 
that accrued to him otherwise than as 
mentioned in that sub-rule but the deceas- 
ed had at any time an interest in. or_a 
power was at any time exercisable in 
relation to, ^ares in or debentures of 
the company in respect of which estate 
duty would be payable on his death apart 
from anything in that sub-rule and by 
wrtue of that interest or power benefits 
accrued to the deceased from the com- 
pany in those .years, or would so have 
accrued to him if any payments had been 
made by virtue of rights attached to those 
shares or debentures, then — 

(a) if the first mentioned benefits con- 
sisted to any extent of^ payments made 
out of moneys which, if not so appll^, 
could have been applied in increasing the 
last mentioned benefits, or as paymente 
which would have constituted such 
benefits; or 

(bl if the first mentioned benefits are 
brought into the computation made under 
sub-section ' (2) of Section 17 of_ the Act 
to the exdusion to any extent of the last 
mentioned benefite; the first mentioned 


benefit shall to that extent be treated as 
if they had accrued to the deceased by 
virtue of his interest in or of the power 
exercisable in relation to the said shares 
or debentures.” 

7. It will be seen from Section 17 (1) 
of the Act that only three conditions are 
necessary to establish a prima facie claim 
for estate duty thereimder. The three 
conditions are: (i) the company must be 
one to which the section applies, that is, 
It must _be a controlled company as ex- 
plained in Section 17 (4); (ii) the deceased 
must have made a transfer of property 
to the company; and (iii) benefits must 
have accrued to the deceased in the three 
years ending with his death. If these 
three conditions are fulfilled, the pre- 
sumptive claim for estate duty extends to 
a fraction of the company's net assets at 
the death determined in accordance with 
sub-section (2) of Section 17. In this case, 
there is no dispute that the Motors 
(India) Ltd. in which the deceased held 
ten shares, was as controlled company and 
for acquiring those shares the deceased 
had made transfer of property to the 
company. 

S. In regard to the benefits accruing 
to the deceased from the controlled com- 
pany, the material provisions are those 
contained in Rule 5 (1) (a) and rule 11 (8) 
of the Rules. Under Rule 5 (1) fa), any 
income of the company and any periodi- 
cal payment out of the resources or at 
the expense of the company, which the 
deceased received for his own benefit 
whether directly or indirectly is treated 
as "benefits accruing to the deceased 
from the controlled company”. But imder 
Rule 11 (8) the Controller has been given 
the power to exclude as a benefit the 
receipt by the deceased of reasonable 
remuneration for services which he 
rendered as holder of an office tmder the 
company. That sub-rule provides that if 
it is shown to the satisfaction of the Con- 
troller that any income or periodical pay- 
ment or enjoyment of the kind mention- 
ed in Ride 5 recdved by the deceased 
represented reasonable remuneration to 
him for any services rendered by him as 
the holder of an office xmder the com- 
pany, then that income shall, notwith- 
standing anidhing in rule 5, not be treat- 
ed for the purposes of the Rules as a be- 
nefit accruing to the deceased from the 
company. The piupose of rule 11 (8) is 
obvious. It is plainly to prevent injuffice 
and iinfaimess that would occur if the 
amount of reasonable remimeration re- 
ceived by the deceased is regarded as a 
benefit for determining the slice of the 
company’s assets imder Section 17 charge- 
able to estate duty. Such a reasonable 
remuneration is, therefore, excluded as a 
benefit under rule 11(8) of the Rules. 

9. In the present case, the^ deceased 
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Bhagwandas received in the three years 
ending with his death an acffresate 
amount of Rs. 60 000/- as remuneration 
consisting of salary, and entertainment 
and conveyance allowancea Of this 
amount the Assistant Controller treated 
Ra 30 000/- as reasonable remuneration 
and Rs. 30 000/- as excessive remunera- 
tion. This excessive remuneration was 
clearly a benefit accruing to the deceas- 
ed from the company as is plain from the 


provisions of rule 5 and rule 11(8) With 
this aggregate amount of benefit to the 
deceased In the last three accounting 
years, and taking the aggregate amount 
of the net income of the company in the 
last three accounting years at Rupees 
76,670/- the proportion o1 the companv’® 
assets chargeable to estate duty under 
Section 17 was determined by the Assis- 
tant Controller under sub-se^on (2) of 
Ee^on 17 thus:— 


Aggregate benefit to the deceased 
for 3 accounting years: Rs. 30000 

— 

Aggregate net income of the company 
for 3 accounting years: Rs. 76670 
10. In this reference, the accountable 
person is not disputing the correctness of 
the slice of the company’s assets corres- 
ponding to the excessive remuneration of 
Rs 30000/- determined under Section 17 
(2) of the Act What she contends Ls that 
the amount of the slice determined under 
Section 17 ^ould have been reduced by 
the amount of the value of the share of 
the deceased, namely Ri. 1,00 000/- treat- 
ing the excessive remuneration of Rupees 
30,000/- as a benefit which accrued to the 
deceased by virtue of his Interest m the 
shares of the company, and mvingta her 
therebef of deduction of the value of 
shares from the value of the slice as pro- 
vided by Rule 11 (3) (b) of the Rules. 

U. , In our Judgment. Uda contention 
must be accepted. In coming to the con- 
clusion that they did. both the Assistant 
Controller and the Appellate Tnbun^ 
overlooked the fact that Section 17 and 
Rule 11 have to be read together, end 
totally omitted to consider the effect of 
Buie II (9) of the Rules. The "sLce’* 
under Section 17 is computed on the basis 
of all benefits that Is to sav. (a) benefits 
which accrued to the deceas^ by virtue 
of his interest m shares or debentures or 
by virtue of any power In relation to 
them exemsable by hinx. which may 
conveniently be describe as "share i^ne- 
fits”. and (b) other benefits, which may 
wnveniently be described as "non-share 
benefits”. As is evident from the provi- 
sions contained in Rule 11, that rule Is 
dedgned to give relief from a double 
^rge of estate duty In fact, that rule 
has the headmg "Limitation on. and 
prevention of duplication of, charge". 
Sub-rule (3) of Rule 11 proceeds on the 
basis that If "share benefits" accrued to 
the deceased and the shares are also 
Uable to estate duty on his death, then it 
would beineouitabJetolevy estate duty 
both on the value of such shares and on 
the proportion of the company's assets 
corresponding to the "share benefits 
determined under Section 17 (2) There- 
fore. Rule 11 (3) permits reduction of the 
slice under Section 17 in the manner 
stated in clauses (a) and (b) of that rule. 


Ket assets 

of company Bs. 1,14.256 

Rs. 2.92,000 


If the "share benefits'* accrued to the 
deceased, then, where the value of the 
shares equals or exceeds the "slice" o' 
the company's assets corresponding to the 
"^arc benefits", there is no claim under 
Section 17 on such "slice", though the 
"non-share benefits" accruing to him give 
nse to a claim on the "slice" correspond- 
ing to the "non-share benefits”. This is 
what is provided by Clause (a) of R H 
(3) of the Ru1e& The other eUuse applies 
where the value of the shares Is less than 
the slice of the company’s assets deter- 
mined under Section 17, in nieh a case 
the amoimt of the "ahee" corresponding 
to the share benefits”, which is charge- 
able to estate duty under Section 17. ^ 
r^uced by the amount of the value of 
ihe shares or debentures. 

12. Rule 11 (9) gives further relief 
the matter of babililv under Section 17 
For the punxKe of applying sub-rules 
and (9) of Rule 11. the slice of the assets 
of the companv under Section 17 corres- 
ponding to the "share benefits" and the 
slice corresponding to "non-share ben^ 
fits" have to be calculated separately Sub- 
rule (9) of Rule 1 1 envisages the situation 
that the two lands of benefits may be s® 
Inter se related that any increase fn one 
fand of benefit might result In a redu^ 
tion of another kind of benefit To 
illustrate, if the deceased received exces- 
sive remuneration, then that "non-shart 
bcoefit" would result In a corresponding 
reduction of "share benefits”, that A 
dividends on the shares. It Is. therefort. 
provided by Rule J1 (9) that where the 
deceased’s share benefits could have been 
increased If he had not taken "non-share 
benefits", the "non-share benefits” sh^ 
be treats as "share benefits”, for the 
purposes of sub-rule f3). to the erteflt 
that they could have been applied m 
Ircreasing the "share benefits" This W 
provided by Clause (a) of Rule 11 (9) 
therefore, actual dividends, that is, "siure 
benefits”, accrued to the deceased, then 
those "share benefits" would be mcre^ 
ed by the operation of Rule 11 (9) f®'* 
and the slice of assets based on fiie 
*^hare benefits" would be calculated after 
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taking into account such incre^e. It is 
on this basis that Rule 11 (3) h^ to be 
applied. Clause (b) of Rule 11 (9) deals 
with the position when in the computa- 
tion of the "slice” under Section 17_ only 
"non-share benefits” are brought m to 
the exclusion to any extent of share 
benefits”. In such a case, the entire 
"non-share benefit”, which alone com^ 
into computation 

treated as "share beneM for the pur- 
poses of sub-rule (3). The pnnciple on 
which Clause (b) of Rule 11 (9) has been 
framed seems to be that if the deceased 
had at any time an inter^ m shar^ or 
any power in relation to them exercisabte 
by him or with his consent and if there 
accrued to him only 

and no "share benefits . then tl^ non- 
share benefits", can legitimately be attri- 
buted to the share-holding. 

13. In the case before us. the deceased 
Bhagwandas did not get any <iividend on 
his shares. He did not^, get any share 
benefits.” He only got non-share ben^ 
fits" in the form of remuneration con- 
sisting of salary, entertainment allowance 
and conveyance allowance. The excessi^ 
remuneration of Rs. 30.000/- defended 
by the taxing authorities, though a non- 
sharrbenefit”. has to be treated for the 
purposes of sub-rule (31 of ^ 

a "share benefit” under Rule 11 (91 (O) 
L the deceased Bhagwand^ having ^ 
"share benefits” only the non-share 

benefit” of Rs. 30.000/- was brought into 
computation of the slice under section 
ma Ae Act If. 

'‘'f U (91 Ibt a “Sare bin^ 

Sr then ?ui!riie (31 ol Rule 11 comee 

into operation, and for the purposes of 
sub-rule (3) the "slic^’ oore^Pon Jng to 

Rs. 30.000/-. deterrmned benefife 

has to be regarded as .^hare ben^t 

aril'll-- 

ration of Rs. 30.000/- slice, whmh is to he 
treated as "share benefits shce by virtue 

of Rule 11 (9) (bh “gf^oSy^ 
able would be on Rs. l4.2o6/- 

14. The accountable ^ 

doubt urged before the 
bunal that if the ^as^ Bhagwan(^s 
had not taken the salary and 
which he did frorn the 
benefit accruing to him by virt 
his holding shares would 
creased, and. consequently. 
benefit of Rs. 30.000 shoi^d ^ 
as attributable to the shar«. 
ment was obviously founded on the pr^ 
visions of Clause (a) Lg' gg 

that clause has no upphrebiliW here. ^ 
no "share benefit" accrued to the deceas- 


ed in the form of dividends. The Appel- 
late Tribunal has nowhere found that be- 
sides the "non-share benefit” of 
Rs. 30,000/- the deceased got any "share 
benefit.” As no "share benefit” accrued 
to the deceased, and in the computation 
of the slice under Section 17 only the 
non-share benefit was taken into account, 
it is Clause (b) of Rule 11 (9) that ap- 
plies and makes the "non-share benefits" 
of Rs. 30.000/- as "share benefits” for the 
purposes of Rule 11 (3) of the Rules. ^ 
we have endeavoured to point out earlier 
under R. 11 (9) (b) and R. 11 (3) (b) 

the duty payable on the slice undM 
Section 17 corresponding to Rs. 30.000/- 
is only on 14.256/-. 

15. The accountable person was also 
not right in hei submission that if the 
deceased Bhagwandas had not received 
the allowances that he did. then he would 
have received the whole amount of 
Rs. 30.000/- as dividends. If the deceas- 
ed had not received the excessive re- 
muneration. then it would have been 
divided between the shareholders as 
dividend if the company had decided to 
give dividend on the shares. In th^ 
case. Bhagwandas, who held one-third 
of the share-capital, would have receiv- 
ed only Rs. 10,000/- by way of dividenck 
in the three years ending with his death 
and not Rs. 30.000/- Thus out of the 
benefit of Rs. 30,000/-. Rs. 10 . 000 /- would 
have constituted "share henefit^^ and 
Rs. 20.000/- as "non-share benefit . 
the deceased Bhagwandas did not actual- 
ly get any "share benefit” in the fom 
of dividend. Rule 11 (3) read wnth 

Rule 11 (9) would have then operate 
in the followdng manner — I- Rs- 
being the dividend amount whicti 
^Bhagwandas would have receWed if ex- 
cessive remuneration of Rs. 30,000/- had 
not been paid to him. 

The slice u/s 17 (21 correspondmg to 
this share-benefit would be — 

Rs. 10.000^^ ^ 2,92,000 /-=Rs. 38,085i 

Rs. 76.670/- 

IL The remaining excessive remunera- 
tion of Rs. 20.000/- would be non-share 
benefit 

The slice u/s 17 (2) corresponding to 
this non-share benefit w'ould be — 

Rs. 20.000^ ^ 2,92,000/- «=Rs. 76,170l 

Rs. 76.670/- , 

III. In respect of the share benefits 
slice, namely. 

(a) Rs. 38.085} no estate duty would be 
payable under Rule 11. sub-rule (3) 
as the value of the shares exceeds the 
slice amount 

(b) In respect of non-share ben^t 
slice, the estate duty would be payable 

Ifi fi^refore. "the contention advanced by 
the accountable person before the Appel- 
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late Tnbimal had been acceded to by U3» 
the slice under Section 17 chargeable to 
duty would have been Ra. 76 170/-, and 
not only Rs. 14,256/- as urged by her. 

As we have pointed out earlier It is 
Clause fb) of Rule 11 (9) that applies in 
the present case, and on the basis of that 
Clause and Clause (b) of Rule 11 (3) the 
shce amount of Rs. 1,14,256/- correspond- 
ing to excessive remuneration of 
Rs 30 000/- determined under Section 17 
has to be reduced by the value of the 
shares Thus the amount chargeable to 
duty under Section 17 is only Rs. 14,256/-. 

16 In this case, the guidance and 
authority of any decision of any High 
Court or of the Supreme Court was not 
available to us. But we have been able 
to approach the ma^er with some con- 
tdence with the aid of the arguments 
advanced by learned counsel for the 
parties and ol the exposition ol S bl (2) 
of the U K. Finance Act, 1940 (3 and 
4 Geo 6 c. 29), and paragraph-5 of 
Seventh Schedule to that Act given in 
I^inond s Death Duties and Green's Death 
Duties The provisiona contained in sub- 
rules (1) to (8) of Rule 11 of the Estate 
Duty (CoitroUed Companies) Rules, 1953, 
are pan matena with Section 51 of the 
English A(± Sub-rules (1) and (2) ol 
Rule II correspond to subjections (1) 
and (1-A) of Section 51 of the H R 
Fmance Act, 1940 and sub-rule (3) of 
RiJe 11 corresponds to Section 51 (2) of 
that Act Paragraph-5 of the Seventh 
Schedule to the U K. Finance Act 1940. 
is pan matena with sub-rule (9) of 
Rule 11 of the Rules. In Dymcmd’s 
Death Duties (14th edm — voL 1) it has 
been stated at page 490— > 

"Just as for the purpose of Section 51 
(1) it was necessary to distinguish 
tween benefits received by virhie of the 
transfer and ether benefits, so for the 
purpose of Section 51 (2) it Is necessary 
to distmguish between (a) benefits which 
accrued to the deceased by virtue of his 
Interest in shares or debentures, or by 
virtue of any power in relation to them 
exercisable by him or with his consent, 
and (b) other benefits. If benefits of 
both tsrpes accrued to the deceased, the 
primary shce (or what is left of it after 
applymg the 'ceilmg*) must be divided 
into two parts. One part, corresponding 
to the benefits at (a) will be called the 
‘share-benefits shce’ and the other corres- 
pendmg to the benefits at (b) may b«» 
called the ‘non-share-benefit slic^ Only 
the share-benefit shce can be given re- 
lief imder Section 51 (2) 

Paragraph 5 of the Schedule VII 
vides that, in cases where the decea^'s 
share benefits could have been Increased 
If he had not taken non-share benefits, 
the non-share benefits shall be treated as 
share benefits to the extent that they 
could ^ve been applied in increasing the 


share benefits For example. If the de* 
o>ased received atcessive remuneration, 
th^ proportion of it corresponding to his 
sh^holdmg will be treats as a share 
benefit ’ 

Sub-sections (1) and (2) of Section 46 of 
ttc U K. Finance Act, 1940 correspond 
to sub-se^ons (1) and (2) of Section 17 
of our Estate Duty Act, 1953 On the 
avoidance of duplicate charge, it has been 
stated in Green’s Death Dutiee (5th edn) 
at page 218— 

‘*Where Estate duty Is payable on a 
proportion of the assets of a company 
under Se^on 46 and would also be pay- 
able on shares or debentures of the 
company In which the deceased at any 
ame had an mterest. relief from a double 
diarge of duty is afforded. For this pur- 
pose, a distmebon is made between— 

A- Benefits which accrued to the de- 
ceased by vixtae ol an telerest that oa 
at any time had In the shares or deben- 
tures In question, or by virtue of a 
power having been at any time exe> 
oaable by him or with his consent In 
relation to such shares, etc, and 
B Any other benefits (induding bene- 
fits attributable to any other shar» etc* 
held by the deceased which are not tham- 
selvefi taxable) 

As between A. and B 

(1) Where the deceased received, as 
consideration for an addibon of assets, 
any interest m shares etc, the notions 
benefit pnor to the addition is atWbuted 
to that mterest 

(2) Benefits which accrued otherwise 
than as at A, are nevertheless treated as 
falling witWn A., vyhere and so far as 
tbe money or other pro perty , if not ap- 
plied as it was in fact appli^ could have 
been applied in mcreaslng the benefits 
at A. (Fmance Act 1940, Schedule VH, 
para 5) For instance, if the deceased took, 
a5 unreasonable remuneration, amounts 
which he could have taken as dividends, 
those amounts are attributed to the 
shares." 

The passages reproduced above support 
the view we have expressed about the 
effect and operation of Section 17 (1) and 
(2) of the Act and Rule 11 (3) and (9) of 
the Rules. 

17. For the foregoing reasons, oi^ 
answer to the question propounded is 
that the value of the sha^ amountmg 
to Rs 1 00 000/- should have been de- 
ducted from the sum of Rs 1 14 256/- in 
computing the value of the estate und^r 
Rule 11 (3) of the ^tate Dutv (Controll- 
ed Companies) Rales. 1953 The account- 
able person shall have costs of this re- 
ference. Counsel’s fee is fixed at 
Bs 250/- 

BIVJ/D V C, Answer accordingly. 
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Madhya Pradesh State Eoad Transport 
Corporation, Jabalpur, Appellant v. Jahi- 
ram and another, Eespondents. 

Misc. (First) Appeal No. 144 of 1966, 
D/- 30-7-1968 from decree of claims Tri- 
bunal (AddL Dist. J.) Eewa, D/-30-6-1966. 

(A) Motor Vehicles Act (1939), Ss. 96 
(2) and (6), 110-A to 110-F — Claim for 
compensation in respect of accident in- 
volving death or bodily injury to person 
where there is policy of insurance agmnrt 
third party risk — Procedure provided m 
Act must be followed — Insurer riaust be 
made a party to proceedings. 

It is a settled rule of construction 
statutes that in case_ of an Act which 
creates a new jurisdiction, a pto- 
cedure, new forms or new rernedies, the 
procedure, the forms, or reme<hes (mere 
provided, and not others) must be stactly 
followed. AIE 1952 SC 64 ^^oE, AIE 
1964 SC 358 Eef, 

It is clear from Prpyirtons of S. 110-A 
to llO-F of Motor Vehicles Art that "there 
is now only one remedy for gr^t of 
compensation in ^ospert of acadmte m 
volvmg the death, or bodily mjury to 
.persons, arising out of the use of motor 
vehicles, when there is a po h^ of I 
ance against third-par^ 
remedy is by way of 
pensation to be made to toe Clai^ 
Cal under S. 110-A. The 
of toe Civil . Courts to 
claims having been f 

the right must be enforced m 

pr^ded.iogicai ^.Q^sequence, it toUo^ 

that such claims have to be n^de m the 
SSn^ prescribed. The remedy prowd- 
ed bv toe statute must be followed, and 
BiSn to- the to 

adopted and adhered to. 

object of ioserting these ^chons in me 

Motor Vehides Art hy Art 100 195^ 


an insurer. . 

In view of toe dear Provisions conn- 
ed in S. 96 (2) and (6) of toe Motor Va- 
ries Act, it can har^ be toat^ 

insurer is not a party to an 
covery of damages. Thus, toe in^rt 
must, of necessity, be a party *0 
proceedings. ^ 

- (B) Motor Vehicles Act (1939), S. HOD 

Appeal upon quantum of damages — • 

Grounds. 

In general, an appeal upon toe quan- 
tum of damages will not be allowed 
unless either (i) the Tribunal has applied 
a wrong prindple of law, or, i^toected 
itself or (ii) toe amoimt awarded either 

JL/LL/E638/68 


was so inordinately low or was so in- 
ordinately high that it must be hdd as 
erroneous. liie normal rule, therefore, 
is that no appeal lies on toe quantum of 
damages unless it involves a matter of 
principle: 1951 (2) AU. EE 448, Ee£ 
Held, on facts of toe case, that toe in- 
terference was called for because toe tri- 
bunal had misdirected itself by awarding 
an amount without any basis. 

(Para 8) 

(C) Motor Vehicles Act (1939), S. IlOB 
— Claims in personal injury casra — 
Duty of Cl aims Tribunal. 

_ It is toe duty of toe Claims Tribunal 
in personal iniury cases to separately 
ascertain and determine under different 
heads, pecuniary and non-pecuniary 
damages, if any, awardable to toe clai- 
mant. Although toe eventual award must 
be of a lump sum, nevertheless, toe sum 
awarded must be made up of its consti- 
tuent parts. In personal injury cases this 
course has to be followed by a Claims 
Tribunal ‘while dealing ■with assessment, 
by indicating the different heads imder 
which toe damages are awarded, because 
the appeal to toe High Comrt is by way 
of rehearing on the question of damages. 
Unless, this is done. High Court cannot 
determine whether toe Cl aims Tribunal 
has acted on a -wrong principle of law, or 
whether it has made entirely erroneous 
estimate of damages, and toe very pur- 
pose of toe appe^ would be defeated. 

■ (Para 8) 

Cases Eeferred: Chronological Paras 
(1964) AIE 1964 SC 358 (V 51) = 

1964 (1) Cri U 263 (2), State of 
Uttar Pradesh v. Singharasingh 

. 6 


(1959) AIE 1959 SC 1331 (V 46) = 

(1960) 1 SCE 168, British India 
General Insurance Co. Ltd. v. 
Captain Itbar Singh 7 

(1952) AIE 1952 SC 64 (V 39) = 

1952 Cri LJ 547, N. P. Ponnus- 
wami V. Eetuming Officer, 
Namakkal 5 

(1951) 1951-2 An EE 448 = 1951 
A C 601, Nance v. British India 
Columbia Electric Ely. Co. Ltd. 8 

(1936) ATE 1936 PC 253 (2) (V 23) = 

37 Cri LJ 897, Nazir Ahmed v. 

King Emperor 6 

(1876) 1 Ch D 426 = 45 LJ Ch 373, 
Taylor v. Taylor 6 

(1859) 6 CB (NS) 336=28 LJCP 242, 
"Wolverhampton New Water 
"Works Co. V. Hawkesford 5 


V. S. Dabir, for AppeUant; E K 
Tankha (for No. 1) and V. S. Pandit 
(for No. 2), for Eespondents. 

SEN, J. The Madhya Pradesh State 
Eoad Transport Corporation (hereinafter 
referred to as the "MPSETC”), has filed 
thii; appeal under Section 110-D of toe 
Motor Vehicles Art (Art 4 of 1939), 
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against an award ol the Claims Trib unal , 
Rewa, dated 30th June 1966 awarding a 
sum of Rs.20 000/- as compensation to 
one Jahiram, for bodily injuries resuIUag 
from a road acadent. 

2. The facts giving nse to this appe^ 
so far as necessary, may be briefly statem 
On 21stKovernber 1962, a bus MPJ 2434 
owned by the MPSBTC. while on its way 
from Rewa to Satna, met with an accident 
when it collided with a truck on a cul- 
vert of a nver, near Mouja Rampur Aa 
a result of the accident, the MPSRTC 
bus, together with all its passengers, fell 
beneath the culvert The claimant who 
was a passenger in the ill-fated bu^ 
sustamed senous injuries on his person 
and became unconscious as a result of the 
injunes sustained by him. He was 
brought back to Rewa and admitted la 
Gandhi Memorial Hospital, Rewa. An 
X-ray revealed fractures of the 2nd. 4th, 
5th. 6th, 7th and 9lh nbs on the left side 
of his chest The claimant received 
treatment at the hospital for his injuries 
until I4ih December 1962 when he was 
discharged, and he had evidently suffer- 
ed damages for his disablement loss of 
businesa, physical and mental worries 
and sufferings and medic^ treatment 
On that account he claimed Ra. 20 000/- 
as compensation, against the MPSRTC 
and its driver, one Fatehmohammad. 
While denying its UabiUty on account 
of the alleged rashness or negligence on 
the part of its dnver. the MPSRTC as- 
serted that the direct and proximate 
cause of the acadent was the negligence 
of the dnver of truck, Altemauvely. It 
was pleaded that narrowness of the cul- 
vert, made it Impossible tor more than 
one vehicle to sunullaneously pass and 
although Fateh Mohd. had acted as a 
person of ordinary prudence, he could 
not have foreseen the impending impact 
and. therefore, the accident was an In- 
evitable accident not attributable to any 
negligence on his part The Quantum of 
compensation claimed was also disputed. 
Alter a trial on these Issues, the Claims 
Tnbunal found that the accident occurr- 
ed due to rash end negligent dnving o( 
the bus and hence awards Rs. 20.000/- 
as damages. 

3. Before dealing with the merits dt 
this appeal, it Is necessary for us to 
set out a few more facts. The MPSRTC 
came to be constituted as a "State Trans- 
port undertaking”, under Section 3 of 
the Madhya Pradesh State Road Trans- 
port Corporation Act (Act 64 of 1950). 
weL 5th Jure 1962. Its financial structure 
is that the Corporation has a fundunder 
Section 27 called "The MPSRTC Fund", 
and as regards Its third party liability 
arising out of the use of its vehicles, ft 
has to set apart from out of its revenues, 
such sum as may be directed for zneetlxig 
any such liability. A provision la th^ 


behalf was made by Rule 26 of the 
Madhya Pradesh State Road Transport 
Corporation Buies, 1962, which is m these 
terms. 

"26 Third Party Liability Fund.-^ 
There shall be established and maintain- 
ed by Hie Corporation a Fund to be call- 
ed the Third Party Liabibty Fund into 
tihich shall be paid every year from and 
out of the revenues of the Corporation 
such sum as may be directed by the 
State Government from time to time fot 
meeting any babiUty arising out of tha 
use of any vehicle of the Corporation, 
which the Corporation or any person In 
the employment of the Corporation may 
Incur to third parties." 

InitiaUy when the Corporation had been 
established, it had no Third-Party liabl- 
bty Fund in existence, and. therefore, all 
Its vehicles were insured against third 
party risks under Section 94 {11 of the 
Motor Vehicles Act. This was until 19th 
July 1963 when the State Government 
Issued a notification under Section 94 
(3) exempting MPSRTC from the opera- 
tion of Section 94 (1) The Third-Party 
Liability Fund by them had been es- 
tablished and maintained by that autho* 
lity, in accordance with Rule 26 
Nevertheless, all liability arising out of 
Third-party nsks between 5th June 1982 
and 19^ July 1963. was covered under « 
policy of insurance against third- 
party risks, taken out by the Cor- 
poration in respect of its each 
vehicle, and the Ixisurers were 
Indian Insurance Companies Pool The 
accident in question had occurred on 21rt 
November 1962. L e, at a time when the 
MPSRTC had insured Its vehicles in res- 
pect of third party risks The present 
application for a claim for compensation 
bad been filed on I8th January 1963 aM 
Initially, the insurers had been implea^ 
ed as opposite party No 3 but apparently 
Its name was struck oft from the array 
of parties while lodging the application. 
The result has been that the application 
for compensation was Imperfectly cons- 
tituted inasmuch as the in^rers were no* 
Impleaded as a party, nor is there any- 
thing on record to suggest that the 
Claims Tnbunal had served any notice 
on them to appear and contest their U»- 
biUty m the proceedings before it. 

4. The first contention relates to t^ 
Invalidity of the proceedings before the 
Ciauns Tribunal Section 116-A (21 of 
the Motor Vehicles Act provides that an 
application for compensation arismg o^ 
of an accident mvolving death, or bodily 
fn/ury to any person arising out of 
motor vehicles, made to a Claims Tri- 
bunal. must be in the form prescribe4 
This is provided for by Sectim 110-A (2), 
which reads, thus:— 

"110-A f2) Every application tinda 
BUb-sectlon (1) shall be made to the 
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Claims Tribunal having jurisdiction 
over the area in which the accident oc- 
curred, and shall be in such form and 
^all contain such particulars as may be 
prescribed.” 

The form of the application has been 
prescribed for by Rule 3 of the Madhya 
Pradesh Motor Accidents Claims Tri- 
bimal Rules, 1939, framed under S. 111-A 
of the Motor Vehicles Act, which reads, 
thus: 

"3. Applications; — (1) An application 
ffor a claim for compensation arising out 
of an accident of the nature specified in 
sub-section (1) of Section 110-A of the 
Act shall be made in Form 'A’ appended 
to these rules. Such application shall be 
in duplicate and shall be signed and veri- 
Eed in the manner prescribed by Order 
VI, R. 15 of the Code of Civil Procedure, 
2908 (V of 1908).” 

Appended to these Rules, is the statu- 
tory Form *A’ prescribed under Rule 3, 
and it enjoins that the insurer should be 
impleaded as Opposite party No. 3. R 7 
(1) lays down that the Claims Tribunal 
shall issue notice to the party against 
whom the applicant claims relief (referr- 
ed to as the 'opposite party’), who may 
then appear and contest the claim. After 
a Claims Tribunal has been constituted 
for any area, the jurisdiction of the Civil 
Courts to entertain any question relating 
to any claim for compensation which may 
be adjudicated upon by the Claims Tri- 
bunal for that area, is barred under 
Section 110-F, of the Motor Vehicles Act 

5. It is a settled rule of construction 
of statutes that in case of an Act which 
creates a new jurisdiction, a new pr^ 
cedure, new forms or new remedies, the 
procedure, the forms, or remedies (there 
proidded, and not others) must be strictly 
followed. In N. P. Ponnuswami v. Re- 
turning Officer, Namalikal, AIR 1952 
SC 64. their Lordships of the Supreme 
Court have stated: — 

"It is now well recognized that where 
a right or liability is created by a statute 
which gives a special remedy for enforc- 
ing it, the remedy provided^by that 
statute only must be availed of.” ^ 
Following the dictum of Willes J- 
Wolverhampton New Water Works Co, 
V. Hawkesford, (1859) 6 CB (NS) 336. we 
think, it will be a fair inference ^m 
the provisions of Section 110-A to Sec- 
tion 110-F of the Motor Vehicles Act, to 
state that there, is now only one remedy 
for grant of compensation in respect of 
ficcidents involving the death, or bodily 
injury to persons, arising out pi the use 
of motor vehicles, when there is a poli^ 
of insurance against third-party risk. 
That remedy is by way ‘of application 
for compensation to be made to the 
Claims Tribunal under Section 110-^ 
*The jurisdiction of the Civil Courts to 
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entertain such claims having been barred 
by Section llO-F, the right must be en- 
forced in the manner provided. Sudi 
claims clearly fall under the 3rd cate- 
gory. mentioned in Willes J. in (1859) 6 
CB (NS) 336 (supra), namely: — 

''But there is a third class, viz., where 
a liability not existing at common law is 
CTeated by a statute which at the same 
time gives a special and particular remedy 

for enforcing it The remedy pro- 

vided^ by the statute must be followed, 
and it is not competent to the party to 
pursue the course applicable to cases of 
the second class. The form given by the 
statute must be adopted and adhered to.” 

6. Where a statutory power is con- 
ferred for the first time upon a 'Court, 
and the mode of exercising it is pointed 
out, it means no other mode is to be 
adopted. In Nazir Ahmad v. King Em- 
peror, AIR 1936 PC 253 (2), Their Lord- 
ships have stated. 

"The rule which applies is that where 
a power is given to do a certain thing in 
a certain way the thing must be done in 
that way or not at alL Other methods 
of performances are necessarily for- 
bidden.” 

[See also Taylor v. Taylor, (1876) 1 ChD 
426], which has not been followed by 
their Lordships of the Supreme Court in 
State of Uttar Pradesh v. Smgharasingh- 
AIR 1964 SC 358. 

7. We have no manner of doubt that 
the intention of the Legislature as gather- 
ed from the words used in Sections 110-A 
to 110-F of the Motor Vehicles Act, is 
plain and unambiguous and they have 
one meaning only, namely, that no such 
claims can now. be tried in the ordinary 
way. As a logical consequence, it follows 
that such claims have to be made in the 
manner prescribed. The remedy provid- 
ed by the statute must be foUov/ed. and 
the form given by the statute must be 
adopted and adhered to. The Legislative 
object of inserting these sections in the 
Motor Vehicles Act by Act 100 of 1956, 
was to provide for a speedy and summary 
enforcement of third-party risks against 
an insurer. 

The submission that insurers had no 
right to be impleaded as a party, is 
wholly imfounded. Their Lordships of 
the Supreme Court have in British India 
General Insurance Co. Ltd. v. Captain 
Itbar Singh, AIR 1959 SC 1331, indicated 
the nature of defences that are available 
to' an insiuer upon being impleaded as a 
party. We fail to appreciate how can 
the statutory defences be raised unless 
the insurer is made a party. That is the 
only manner in which the insurer can 
avoid its liability. In view of the clear prt^ 
visions contained in Section 96 (2) and (6) 
of the Motor Vehicles Act, it can hardly 
be asserted that an insurer is not a party 
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to an action for recovery of damage 
Thus, the insurer must, of necessity, be 
a party to such proceedings. 

We must accordingly hold that the 
applicafaon as framed and presented 
fore the Claims Tnbunal, suffers from a 
serious infirmity and the only course now 
open is to remit the proceedings for a re- 
tn^ after allowing the claimant an op- 
portunity to implead the insurers and 
serving on them a notice in order that 
they may appear and contest the claim to 
the limited eictent provided m Section 96 
(2) of the Act 

8. The proceedmgs have to be remitt- 
ed for another reason. Even otherwise^ 
In general, an appeal upon the quantum 
of damages will not be allowed unless 
either (i) the Tribunal has applied a 
wrong principle of law or misdirected 
itself or (u) the amount awarded either 
was so inordinately low or was so Inordi- 
nately bish that it must he held as er> 
roneous [See, Nance v British Columbia 
Electric Railway Co Ltd 1951-2 AUEA 
448] The nonnal rule, therefore, is that no 
appeal lies on the quantum of damages 
* unless it Involves a matter of pnnaple. 
This case, however calls for an inter- 
ference because the tnbunal has mis- 
directed Itself by awarding an amount 
without any basis. The QaiTn< Tribunal 
has not, at all, applied its mind to the 

a uestion of ascertaining the quantum of 
amages In a schedule aonesed to the 
application, the claimant had assessed 
lu 33,682.84 P as damages suffered by 
him, but m para 6 of the application, he 
had limited his claim to 30000/- as 
compensation. The MPSBTC m para 7 ol 
the Wntten statement asserted that the 
figures menponed in the schedule were 
imaginary, and also demed Its liability 
for payment of the various amoonta 
claimed. In dealing with this que^on, 
the Claims Tnbunal has disposed of the 
matter m a very lacoidc manner. This is 
what it states*—' 

*The damages of Ba. SODOftf- claimed 
by the applicant for permanent disable- 
ment, less of business physical 
mental womes and sufferings and for 
the special damages lacur^ by the 
applicant in the medi^ treatment are 
reasonable and fair and the applicant is 
entitled to get damages ol 30000/- 
from the non applicant.’ 

The expression 'reasonable and fair" 
used by the Claims Tnbunal carries us 
nowhere. It was the duty of the fHain ig 
Tnbunal to separately asce rtain and 
determine under different heads pecuni- 
ary and non pecumary damages, & any, 
awardable to the claimant. Although the 
eventual award must be of a lump sum, 
neverthdess the sum awarded must be 
made up of its conshtuoit parts. In per- 
sonal iniury cas» this course has to be 
followed by a Claims Tribunal while 


doling with assessment, by Indicating 
the different heads under which the 
damages are awarded, because the appeal 
to the High Court is by way of rehearing 
on the question of damages. Unless, this 
IS done this Court cannot determine 
whether the Claims Tribunal has acted 
on a wrong principle of law, or whether 
It has made entirely erroneous estimate 
of damages and the very purpose of the 
appeal would be defeated. 

9 We, accordingly, allow the app-al 
and set aside the avrard made by the 
Claimq Tnbtmal, and rermt the proceed- 
ings to it with a direction that it shall, 
with advertence to the ohserrotioiis that 
we have made direct the cl a i man t to im- 
plead the insurers, the Indian Insurance 
Companies Pool, as 'Opposite Party 
No. 3 m the proceedmgs. and after ser- 
vice of notice to them, allow the partM 
to raise such pleas as are open and to 
hear and decide the claim afresh, m 
accordance with law The custe riiall 
abide the event. Hearing fee Rs 100/- u 
certified. 

RSK/D V C. Appeal allowed. 


AH! 1S6S MADHYA PRADESH 9J 
(V 56 C 29) 

F V Dnrr c. j and g p eingh. j 

She, Smch. PehUoUM v SUte Tran^ 
port Authonty. Gwalior and otherw Bw 
pendents. 

Misc. Petn. No. 348 of 1968, D/- 28-10- 
1968 

Motor Vebidrs Art (1939). Sa 44(3). 
(4) 45 proviso 2 — Scope — Intcr- 

r^ional route — Applications for pemu* 
made by persons m different regions to 
resp^ire Regional Transport Antbonb« 
— State Transport Authority directing aU 
auefa appltcations to be decided only by 
R^onal Transport Authority of a speci- 
Oed region — Direction without junsoic* 
tion. 

Where persons In different regions 
apply for permit for an inter regwo*i 
route to the respective Regional Tran^ 
port AuthoriUea but fte State Transport 
Authority directs all such applications w 
be decided only by the Regional Trar^ 
Port Authority of a specified region, tne 
direction is without jurisdiction. 

(Para t) 

It will be more in public inter^ •» 
also fair to all applicants if all such ap“ 
plications can be heard and disposed « 
by one Authority (Para *1 

If the State Transport Authority deader 
to perform the duties of a Regional 
Trimsport Authority for an fnter-regionai 
route it can certainly issue direction 
under S 44(4) of the Motor Vehicles Act 

LL/AH/E678/68 
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to the Regional Trai^ort Authorities 
concerned not to exercise that duty. S. 44 
(3){b) and (4) therefore clearly authorise 
the' State Transport Authority to grant 
permits on an inter-regional route and 
to deprive the Regional Transport Autho- 
rities of their jurisdiction to that extent. 

' (Para 5) 

The power of the State Transport 
Authority tmder S. 44(3) (a) "to co-ordi- 
nate and regulate the activities and poli- 
cies of the Regional Transport Autho- 
rities”, however wide it may be, does not 
include the power to deprive one 
Regional Tran^ort Authority of its quasi- 
judicial jurisdiction and to confer the 
same on another Regional Transport 
Authority. The words "activities and 
policies” in S. 44 (3) (a) are more appro- 
priate to describe adininistrative functions 
rather than judicial or quad judiciaL 
Further, tiie words “co-ordinate and re- 
gulate” postulate the continuance of that 
which is co-ordinated or. regulated. They 
do not ordinarily include deprivatiom 
Under the scheme in Chapter IV, an ap- 
plication for permit is to be heard and 
disposed of by the Regional Transport 
Authority to which it is made. The duty 
to di^ose of applications made to it is a 
judicial fimction and cannot be co-ordi- 
nated or regulated by issue of directions 
, by the State Transport Authority. AIR 
i 1964 SC 1573 & AIR 1966 Raj 127 (FB), 
Foil. (1961) IIP No. 295 of 1960, D/- 31-7- 
1961 (MP) Expl. (Para 6) 

Thus, the direction by the State Trans- 
port Authority authorising the Regional 
Transport Authority of a specified region 
to decide aU applications for permits for 
inter-regional route, made to the respec- 
tive Regional Transport Authorities, is 
without jurisdiction. (Para 8) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 Raj 127 (V 53) = 

HR (1966) 16 Raj 187 (FB). Jagdish 
Prasad v. Transport Appellate 
Tribimal 6 

(1964) AIR 1964 SC 1573 (V 51)=’ 

(1964) 7 SCR 1, B. Rajagopala 
Naidu V. S. T. A. Tribunal, Mad- 
ras 6 

(1961) M. P. No. 295 of 1960, D/- 
31-7-1961 (MP), Rewa Transport 
Services v. General Manager 
C. P. T. S. V 

R. K Tankha, for Petitioner; Y. S, 
Dharmadhikari, for Respondent No. 3. 
ORDER : — This petition under Article 
1 226 of the Constitution arises out of a 

•case relating to the grant of stage car- 
riage permits on the route, Tikamgarh- 
Gwalior via Niwari, Jhansi and Dabra. 
This route is inter-statal and Inter-re- 
gional falling, 'within the States of 
Madhya Pradesh and Utto Pradesh. The 
portion of the route which is ■within the 
State of Madhya Pradesh falls within two 


regions ■viz., Rewa and Gwalior, Under 
the inter-statal agreement two single 
trip permits can be issued for this route 
by the Madhya Pradesh Authorities. 
Eatanlal who is respondent No. 3 to this 
petition made an application for permit 
on the route on 20th October, 1964 to the . 
Regional Transport Authority, Gwalior. 
No action was taken on that application 
and on 20th December, 1964 the Regional 
^ansport Authority, Gwalior decided to 
in'vite fresh applications. This order, how- 
ever, was not carried out and no noti- 
fication was published inviting applica- 
tions. In the meantime, the petitioner and 
some others applied to Regional Trans- 
port Authority, Rewa for getting permits 
on this routa 

The petitioner's application was mads 
on 15th July, 1966 and was published in 
the Gazette on 2nd September, 1966 
along with other applications. The State 
Transport Authority realising that the 
exerdse of concurrent jurisdiction by 
the Regional Transport Authorities of 
Rewa and Gwalior in the matter of grant 
of permits on this route may not be in 
the interest of the public and may result 
in conflict, issued a direction that the 
applications for permits on this route, 
though received by both the Authorities, 
shall be decided only by the Regional 
Transport Authority, Gwalior, In view of 
this direction of the State Transport 
Authority, the Regional Transport Autho- 
rity, Rewa sent all the applications receiv- 
ed by it for grant of permits on this 
route, includiug the application of the 
petitioner, to the Regional Transport 
Authority, Gwalior. 

It seems that the respondent No. 3 
came to know of the order of the Re- 
gional Transport Authority, Gwalior de- 
ciding to invite fresh applications some- 
time in July, 1966 and on 15th July, 1966 
he filed a revision against that order 
before the State Transport Authority. 
This re'visdon was allowed by the order 
of the State Transport Authority on 31st 
May, 1968, in which it was held that 
the Regional Transport Authority, Gwa- 
lior shoifid have decided the application 
of the respondent No. 3 and should not 
have passed the order in'viting fresh 
applications. On this ground the order 
proposing to invite fresh applications ^vas 
set aside and the Regional Transport 
Authority, Gwalior was directed to first 
determine the application of the respon- 
dent No. 3. After this order, the Secre- 
tary, Regional Transport Authority, Gwa- 
lior by a memo dated 4th June, 1060 
retximed the applications including the 
application of the petitioner, which were 
received from the Regional Authority 
Rewa, back to that Authority on the 
ground that applications submitted, to 
one Authority cannot be transferred to 
another Authority. 
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The Besional Transport Authority, 
Gwabor then published the application 
of the respondent Na 3 in July 1968 
and proposed to consider that application 
alone on 24th September. 1968 The peti- 
tioner then filed this petition under 
Articles 226 and 227 of the ConsUtution 
praying that the order of the State 
Transport Authonty m revision and the 
order of the Secretary. Regional Trans- 
port Authonty Gwalior, returning the 
petitioners application to the Regional 
Transport Authonty, Rewa. be quashed. 

It is also pray^ that the Regional 
Transport Authonty Gwalior be directed 
to dispose of the applicaPons of the res- 
pondent No 3 and the petittoner together 
in accordance with law 
2. The main contention raised by the 
learned counsel for the petitioner is that 
by the direction of the State Transport 
Authonty issued on 16th November 1966 
the Regional Transport Authonty Gwa- 
lior got jurisdiction to deade the appli- 
cations that were made at Rewa includ- 
ing the application of the petiPooer and 
therefore, the Secretary R^onal Trans- 
port Authonty Gwabor should not have 
sent back those appbcauons to the 
Regional Transport Authonty Rewa. It 
is also argued that as the appbcations of 
the petitioner and respondent No 3 are 
all npe for hearing, these appbcationo 
and such other appbeations for permits 
On this route which may also be lipe for 
hearing should be heard together by the 
Regional Transport Authonty Gwabor 
In answer, the learned counsel (or the 
respondent No 3 argued that the direc- 
tion of the State Transport Authonty was 
In excess of the power conferred on that 
Authority and therefore the Regional 
Transport Authority. Gwabor rightly 
refused to deade the appbeations made 
to the Regional Transport Authonty. 
Rewa. 

3. The rival contentions raised In this 
petition relate to construction of sub- 
eections (3) and (4) of Section 44 of the 
Motor Vehicles Act, 1939 which read as 
follows 

•'(3) A State Transport Authontv shall 
give effect to any directions issued under 
Section 43. and subject to such directions 
and save as otherwise provided by or 
under this Act shall exer^e and dis- 
charge throughout the State the follow- 
ing powers and functions, namely— 

(a) to co-ordinate and regulate the 
activities and pobaes of the Rraonal 
Transport Authorities, If any, of the 
State; 

(b) to perlom the duties of a Regional 
Transport Authonty where there is no 
such Authonty and, if it thinks fit or if 
go required by a Regional Transport 
Authority, to perform those duties in res- 
pect of any route common to two or 
more rcjfions; 


Authority, Gwalior A*LR. 

(c) to settle all disputes and decide all 
matters on which differences of opinion 
arise between Regional Transport Autho- 
rities' and 

(d) to discharge such other functions 
as may be presenbed." 

(4) For the purpose of cacgrdslng and 
discharging the powers and fimetions 
speafied In sub-section (3) a State Trans- 
port Authonty may, subject to such 
conditions as may be presenbed. Issue 
directions to any Regional Transport 
Authonty and the Regional Transport 
Authonty shall in the discharge of its 
functions under this Act. give effect ts 
and be guided by such directions.” 

4 . Before we proceed to examine the 
submission in relation to these sub-sec- 
tions. we will first examine other relevant 
provisions. The power to grant stage 
carnage permit is vested in the Regional 
Transport Authonty under Section 48 and 
this power is to be exercised on apob- 
cation for permit made to that Autho- 
rity under Section 46 Section 45 provi- 
des as to which Regional Authority ap- 
pheatioD for permit ^ould be made The 
second proviso to that section enacts that 
If it is proposed to use the vehicle or 
vehicles m two or more regions lying io 
different States, the application should be 
made to the Regional Transport Autho- 
rity of the remon in which the appbeant 
resides or has ms pnnapal place of busi- 
ness. After appbcauon for permit is 
received, the Regional Transport Autho- 
nty has to pubbsh the same under Sec- 
tion 57 Inviting representations and fix- 
ing a date for hearing of the appbeation. 
The application is then to be granted or 
refused having regard to the matters set 
out fn Section 47. 

Under the scheme of these sections an 
application for permit is to be disposed of 
by the Regional 'transport Authority to 
which it is made In case of an inter-sta- 
tal route which passes through two or 
more regions the Rerional Transport 
Authontv of all these regions may receive 
appbeations for grant of permit if eoi'" 
testants for perils on such a route 
reside or have their place of business in 
different regions for application for per- 
mit on such a route can be made to the 
Regional Transport Authority of th* 
Region where the applicant Trades or 
' has his principal place of business. This 
Is what happened in the Instant case. 
As already stated the respondent No 3 
made his application to the Regional 
Triinsport Authonty. Gwalior whereas the 
petitioner and some others made their 
applications to the Regional Transport 
Authonty Rewra. In the normal coarse 
these appbeations cannot be heard to- 
gether or disposed of by one Authority 
The Gwabor Authority must dispose of 
the appbeation made to it and similarly 
the appbeations made to the Rewa Autho- 
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rity must be disposed of by that Autho- 
rity.. The total niunber of penrnte that 
can be granted on the route_ by me 
Madhya Pradesh Authorities is lim^a 
by the inter-statal agreement to two 
single trip permits. 

It would be therefore more in public 
interest as also fair to 
all those applications could be heard ana 
disposed of by one Authority, aue^ 
tion is whether this can be ac^ved by 
Ssue of a direction of the State Transport 

Authority. 

5. We now revert to sub-sections (3) 
and (4) of Section 44 which we have r^ 
produced earlier. It is fi^ argued y 
the learned counsel for the 
tliat these sub-secUons cannot be utilisea 
for depriving a Regional Transport 
Authority of its iurisdiction to grant 
peimits.^uch a broad statement is pl^ 
ly wrong. A look at sub-section (3) (b)^ 
show that in case of a route wiuch is 
common to two or more re^o^^^ 
State Transport Authonty mav* if 
fit or if so required by a Region^ Trans- 
port Au^rUy. perform the duues of I 
Regional Transport Authority. me 

State Transport Authority^ decid^ to 
nerform the duties of a Regional Trans- 
nnrf ^Uthoiily for an inter-regional 
?oSe R can certinly issue directions 
under sub-section.. (4) to /e^ong 
Transport Authonties conceraed not to 
P-KPrcise that duty. Otherwise the object 
over duUes ot the Bea'.ng 
Transport Authonties . bv me Stam 
Tr^oort Authorrw mU 1 . 0 ^ he^segei 

Sub-sections (3)(b) i > Transnort 

clearly authorise the State Tmn^o^ 

Authority to perforrn J^.^gfonal 
[Uiat extent. 

6. But the point is whether fnrioad of 

adopting the course . '^^S^Lg^’rra^Mrt 
(3)(b). it was open to the State Tre^^^rt 
Authority to authonse one of the 
Regional Transport Authonties to ^ 
pose of all the applications made to b^ 
^ action ot the State .Transport Aut^ 
rity is sought to be justified by me 
counsel for the petitioner on^r su^se^ 
4 * _ f'lflusG (3) pf siit^scction (o) 

emDoPrs\he St^te Authority 

tr^oidinate and regulate the acU^« 
^Sid glides of the Regional Trar^rt 

^lIthnrities. The power to co-or^nate ana 
regulate thie activities and pohcies of the 
Regional Transport Authorities, bowwer 
^rtde it may be, does not, m our oprniom 
include the power to depnve one 
Regional Transport Authonty of ite 
QuSi-judlcial jurisdiction and ^ conf« 
the s^e on Mother Regional Transport 
Authority. 

The words "activities and pollaes ar e 
more appropriate to describe administra- 


tive functions rather than judicial or 
quasi-judiciaL Moreover, the words "co- 
ordinate and regulate” postulate the 
continuance of that which is co-ordinat- 
ed and regulated; they do not ordinarily 
include deprivation. Under the scheme of 
sections in chapter IV to which we have 
already referred, an application for per- 
mit is to be heard and disposed of by the 
Regional Transport Authority to which 
it is made. The duty to dispose of appli- 
- cations made to it is a judicial function 
and cannot be co-ordinated or regulated 
by issue of directions by the State Trans- 
port Authority. 

In B. Rajgopala Naidu v. S. T. A. Tri- 
bunal, Madras. AIR 1964 SC 1573, Their 
Lordships held that Section 43-A (Madras 
Amendment) of the Act which empower- 
ed the State Government to issue orders 
and directions to State (Transport Autho- 
rities or to?) Regional Transport Autho- 
rities in respect of any matter relating 
to road transport was limited in its ap- 
plication to administrative matters. One 
of the reasons that their Lordships gave 
in support of this conclusion was that 
judicial functions conferred on tribunals 
established by statute cannot be regulat- 
ed by issue of administrative or executive 
directions. The same consideration ap- 
plies in limiting the scope of Section 43(3) 
(a) by construction to administrative acti- 
vities and policies of the Regional Trans- 
port Authorities. 

Indeed atone place their Lordships in 
Rajgopala’s case, AIR 1964 SC 1573 also 
'adverted to Section 44 of the Act 
and said that "the field covered 
by Section 43-A like that covered by 
Sections 42, 43 and 44 is administrative 
and does not include the area which is 
the subject matter of exercise of quasi- 
judicial authority by the relevant tribu- 
nals. Following Rajgopal’s case, AIR 
1964 SC 1573 a Full Bench of Rajasthan 
High Court in Jagdish Prasad v. Trans- 
port Appellate Tribunal, AIR 1966 Raj 
-127 (FB) has held that the State Trans- 
port Authority cannot by Issue of direc- 
tions under Section 44(3)(a) regulate the 
grant of permits as it will encroach upon 
the judicial functions of the Regional 
Transport Authorities. These cases sup- 
port tile conclusion reached by us. 

7. The learned counsel for the petl- 
^ tioner drew our attention to the decision 
of a Division Bench of this Court in 
Rewa Transport Services v. General 
Manager C.P.T.S. (1961) MP No. 295 of 
1960, D/-31-7-1961 (MP). In this case it 
was observed: 

-'We may in this connection point out 
that where an inter-state route is also an 
inter-regional route in one or both States, 
the permit should be dealt wi* 
Section 44(3) of the Act by the State 
Transport Authorities, who could also, m 
exercise of their power. Issue suitable 
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the properties inspected, because no at- 
tention has been paid in the trial Court 
with reference to the ^eged redamation 
of jungle lands into cultivable lands and 
that in such a case, income from such 
land should be exduded and there were 
also areas which were rocky and could 
not be cultivated and this too should be 
taken into accotmt. All these facts, accord- 
ing to the petitioner in the court below, 
could be proved only by appointment' of 
a Commissioner through his report. On 
this groimd it was stated in the court 
below that the decree granted by the trial 
court for mesne profits could not be 
sustained. The lower appellate court has 
devoted its entire order to a considera- 
tion of the scope of Order XLI Rule 27 
C. P. Code and a decision of the Allaha- 
bad High Coiurt and of the Supreme 
Court, and being of opinion that the ap- 
pellate court had the power, he ordered 
appointment of a Commissioner. 

2. It is rather surpriang that the Se- 
cond Additional District Judge did not 
examine the application for appointment 
of a Commissioner on its merits whether 
it was required in the interests of justice. 
I may observe that appointment of a 
Commissioner in the appeal is a rarity 
and is seldom resorted to. In my view, 
such an appointment is not authorised by 
"-'jRxile 27 of Order XLL That rule relates 
to additional evidence and the language 
of Rule 27 (11 (b) does not lend its^ to 
a construction ftat the report of a com- 
missioner to be appointed and submitted 
in the appellate stage is regarded as ad- 
ditional evidence for purposes of that 
rule. It is true that Section 107 (2) C. P, 
Code gives the Appdlate Court the same 
powers and the same duties as nearly as 
may be as are conferred and imposed by 
the Code on Courts of original jurisdic- 
tion in respect of suits instituted in 
them. "Wide as the phraseology of this 
sub-section may appear, I am inclined to 
think that when sub-section (1) and the 
matters mentioned therein are kept in 
view, the power of the Appellate Court 
under sub-section (2) should be vinder- 
stood not as widely as it may prima 
facie appear to justfiy. In any case, I 
think assuming that Section 107 (2) au- 
thorises the appeUate Court to appoint a 
Commissioner for inspection, that is a 
power which should be very sparingly 
used and only in the interests of justice. 
The normal course which the AppeUate 
Court in such cases should adopt is to 
■' allow the appeal itself from the decree 
for mesne profits and then to direct the 
trial Court to appoint a Commissioner if 
it thought fit on the merits, consider the 
Commissioner’s report and then come to 
the conclusion on the quantum of mesne 
profits. The Second Additional District 
Judge in this case may weU have adopt- 
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ed that course, but only on 'his judgment 
of the merits and the justice of the case. 

3. As I said, the Lower AppeUate 
Court seems to have taken it for granted 
that the appUcation for appointment of 
a Commissioner at the appeUate stage 
should be granted as a matter of comrse, 
which is not the case. The order of the 
Lower AppeUate Court amounts to this 
that because the appellate Cmmt posses- 
ses the power, according to it, therefore 
it made an order for appointment of a 
Commissioner. Clearly that view is 
wrong. A Commissioner, even if there is 
power, can be appointed only if it is jus- 
tified on the merits. 

4. '^e order of the Comt below is 
set aside. It is. however, open to the 
Lower AppeUate Court in disposing of 
the appeal to see whether the ends of 
justice have suffered at the trial stage 
because proper investigation had not been 
made as to the physical features and the 
other features pointed out by the defen- 
dant and whether the defendant had been 
diligent in prosecuting his case in the 
trial Court, and if it is satisfied on such 
an examination, to set aside the decree 
for mesne profits and remit the matter to 
the trial Court for fresh disposal. This 
observation is not to be understood by 
the Lower AppeUate Court as an invita- 
tion to it to aUow the appeal, which I 
have no doubt, the Court below wiU con- 
sider on its own merits. 

5. The petition is aUowed in those 
terms. No costs. 

RSK/D.V.C. Petition aUowed. 


AIR 1969 MADRAS 145 (V 56 C 35) 
KRISHNASWAMY REDDY, J. 

T. S. BaUah, Petitioner v. T. S. Eanga- 
chari. Respondent. 

Criminal Revn. Cases Nos. 645 to 648 of 
1967, D/- 14-2-1968. 

(A) Income-tax Act (1922), S. 52 — 
Sertion does not repeal S. 177 of Penal 
Code — Penal Code (1860), S. 177. 

Section 52 of the Income Tax Act (1922) 
has not repealed S. 177 of Penal Code. 

(Para 36) 

The object and the purposes of these two 
enactments are different. The subject 
matter of the offence under Section 177 
L P. C. is much wider and comprehensive 
than the subject-matter of the offence 
created under Sea 52 of the Income-tax 
Act for the purpose of enforcing effecti- 
vely the pro\TLsions of the said Act. The 
Indian Penal Code is a penal statute 
whereas the Income-tax Act is fiscal and 
deals with revenue. Hence it cannot be 
said in this back groimd, that Section 52 
of the Income-tax Act though creates an 

JL/KL/E794/68 
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offence similar to that of Section 177 I P 
C. but narrower in scope, takes away the 
entire subject matter provided under Sec- 
tion 177 L P C. (Para 14) 

If the intention of the legislature was 
that the prosecution would be barred 
even under any other enactment like 
the Indian Penal Code in respect of the 
same matter it could have said so spea- 
fically m S 28 (4) of the Act that the 
prosecution is not only barred under the 
Income-tax Act but also under any 
other law In the absence of such 
a proi^on it is reasonable to infer that 
the intention of the Legislature m creat- 
ing offence under Section 52 is not to re- 
peal any other sinular offence under any 
other law Both the statutes are two 
distinct enactments and they can certain- 
ly stand together (Para 14) 

There is no mconsistencY between the 
provisions of these tv/o enactments Even 
assuming that differences and inconsis- 
tencies exist it cannot be said that 
both the provisions are wholly incom- 
patible or the application of both would 
lead to absurdity Case law Discussed. 

(Paras 25 and 26) 

(B) Income-tax Act (19C1> S 297 (2) 
(a) — Proceedings (or the assessment of 
that person for that year* — Meaning of 
— Includes prosecution ustituted under 
S SZ of Income-tax Act (1922) 

prosecution under S S2 of Income- 
tax Act 1922 pending on the commence- 
ment of the Act of 1961 is saved under 
S 297 (2) (a) (Paras 45 and 52) 

The words proceedings (or the assess- 
ment of that person (or that Year' in 
S 297 (2> (a) are so comprehensive, so 
as to include even the proceedings in res- 
pect of prosecution The words are com- 
prehensive in the context and that would 
Include every proceeding till the 
ment is realised There cannot be any 
doubt that institution of prosecution is 
one of the modes to realise the amount 
assessed, besides the levy of punishment 
(Para 43) 

The institution of prosecution Is a 
necessary action to be t^en (or the pur- 
pose of levy assessment and collection 
of the tax including penalty If on the 
other hand, the Legislature intended to 
exclude and to destroy the n^t to Ins- 
titute prosecution, it could have exclud- 
ed such right expressly and specifically 
The institution of prosecution Is only a 
last resort, if necessary to be adopted 
by the authorities for the purpose of 
sjew assessment and collection of toy 
Kbcmally, prosecution is not resorted to. 
EvenSX prosecution Is institute it b 
made coirpoundable. These arcumstaa- 
ces would &how that the Legislature 
would not havfe taken away that disime- 
tion of the authonties to institute prose- 
cution In respect of assessment, levy and 
colbcUon of tax before the commence- 


ment of the Act of 1961 AIR 1961 SC 
609 & AIR 1958 SC 795 & AIR 1955 SC 
84 & AIR 1961 SC 1265 ReL on AIR 
1961 SC 1026 Disl. (Para 49) 

(C) Income-tax Act (1961) Ss. 277 and 

279 — Income-tax Act (1922) Ss. 52 and 
53 — Prosecution under S 52 after valid \ 
sanction by inspecting Assistant Ccnands- 
Stoner — Commencement of Act of 1961 
during pendency of prosecution — No 
objection on ground that under S 279 of 
Dew Act the Commissioner alone can ins- 
titute prosecution, can be raised — If pro- 
secution b launched under the old Act 
wfuch was ID force at the tune of repeal 
the entire procedure provided under tbs 
old Act alone should be followed AIB 
1961 SC 1265 ReL on. (Para 53) 

(D) Income-tax Act (1961) S 297 (2) 

(b) — Provision is not violative ol Arti- 
cle 14 of Constitution — Classirication ol 
person who filed returns before com- 
mencement of Act as one elsss and 
persons who filed return after eommenee- 
ment of Act as another, is justifiable 
Constitution of India ArL 14. (Para 54) 

(E) Civil P C (1908) Pre. — Interpre- 
tation of statutes — Repealing statute — 
Construction — Duty of CourL 

In the absence of any express repeal, 
the Courb do not lean in favour of an 
impUed repeal The Court will always 
against the repeal of an earlier statutarv- 
when the Let^lature has not expres^ 
done 60 unless the Court finds that t&fl 
provisions of the two enactments are 
wholly Incompatible or that the two sta- 
tutes together would lead to wholly a^ 

surd consequences. (Para ul 

Cases Referred Chronological Paras 
(1965) AIR 1965 SC 932 (V 52)= 

1965 (2) Crl LJ 24, Harbh Chan- ^ 
dra V State of Madhya Pradesh 29 
(1961) AIR 1961 SC 609 (V 48)= 

(1961) 2 SCR 765 a A. Abraham ^ 

V L T Officer 51 

(196!) Am 1961 SC 1028 (V 48)= 

(1961) 2 SCR 760 L T Conunr. 

B & O V I^tabsingh W 

(1961) Affi 1961 SC 1265 (V 48)= 

(1961) 3 SCR 923 Income-t^ 

Commr v Bhikaji Dadabha! & 

Co 47. 53 

(1958) Am 1958 SC 795 (V 45)= 

ILR (1958) Ker 1307 A. N Laksh- 
man v I T Officer 48 

(1957) Am 1957 SC 458 fV 44)= 

1957 Crl LJ 575 Ora Prakash v ^ 
Slate of U P S3 

(1955) Am 1955 SC 84 (V 42)= i 
1955 Crl U 254, State of Punjab 

V Mohar Singh 41 

(1955) AIR 1955 Bom 451 (V 42)= 

ILR (1955) Bom 984 (FB) The 
State V Pandurang S* 

(1955) Am 1955 Cal 236 (V 42)= 

1955 Cri U 784, Axnarendra Nath 
Roy y Stats 35 
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(19545 AIR 1954 SC 752 {V 415= 
1955-1, SCR 799=1954 Cri LJ 1822, 
Zaverbhai Amaida v. State of 
Bombay 28 

(19375 1937-1 KB 518=106 LJKB 
367, Smith v. Benabo 19, 27 

(1893) 1893-1 QB 612=62 LJMC 81, 
Summers v. Holbom Dist. Board 
of Works 18 

a8915 1891-2 QB 170=60 LJMC 
172, Fortescue v. Vestry of 
St. Mathew Bethnal Giee 16 

(18645 33 LJ P.M.&A. 193=12 LT 
316, 'The India' 12 

V. Ganapathisubramanla Iyer, for Peti- 
Sonen C. K. Venkatanarasimhan, Special 
public Prosecutor, for Respondent 
ORDER: — The petitioner in all these 
cases is the same They are dealt with 
together as the points raised are substan- 
H^y the same. 

2. The revision petitioner is a cine- 
actor. Four complaints were filed against 
hiTn by the Income-tax Officer. Central 
Circle-6, Madras, alleging that he had 
been systematically filing false returns of 
his income and had omitted to give true 
Information regarding his professional 
earnings Hable to be taxed from the year 
1957 with a view to evade payment of 
lax and he had deliberately concealed 
material particulars of his income in 
■ spite of notices having been issued by 
ihe Departinent to file a true and correct 
statement of income. The first three 
complaints relating to the assessment 
years 1958-59, 1959-60, 1960-61 ^ respecti- 
vely were ffied before the Chief Presi- 
dency Magistrate, Madras, under Section 
52 of the Income-tax Act, 1922, and 
under Section 177, I. P. C. The fourth 
complaint which is in respect of the 
assessment year, 1961-62 was filed xmder 
Section 277 of the Income-tax Act of 
1961 and under Section 177, L P. C. 

3. The revision petitioner raised pre- 
liminary objection before the learned 
Chief ]^esidency Magistrate in respect 
of the first three complaints on the 
grounds that the complaint imder Section 
177, L P. C. was not maintainable in law 
as the operation of Section 177, I. P. C. 
was excluded to cases relating to Income- 
tax matters, that the prosecution under 
Section 52 of the Income-tax Ac^ 1922, 
will also not apply as it was repealed by 
the Income-tax Act of 1961 md that the 
sanction given by the Inspecting Assistant 
Commissioner of Income-tax was invahd. 
In the fourth complaint, an additional 
ground was taken that Section 277 of the 
Income-tax Act of 1961 is invahd and 
ultra vires of the Constitution of India 
and in excess of the administrative com- 
petence and opposed to Article 14 of the 
.Constitution. 

4. The learned Chief Presidency Magis- 
Srate dismissed the petitions holding that 


the points of law raised by the peti- 
tioner were such that could be agitated 
in the course of trial. He, therefore, 
Ihought it unnecessary to give any find- 
ing on the points raised by the petitioner, 

5_. In respect of the first three com- 
plaints, the learned Counsel appearing for 
the petitioner contended, firstly that the 
complaint under Section 177, I. P. C. is 
incompetent as it must be deemed to have 
been impliedly repealed by the enactment 
of Sec. 52 of the Income-tax Act, 1922, 
and secondly, the prosecution imder Sec- 
tion 52 of the Income-tax Act of 1922, is 
also incompetent as the Income Tax Act 
of 1961 repealed the earlier Act of 1922 
and the proceedings in respect of prose- 
cutions under the Income-tax Act of 1922 
were not saved by the repealing Act of 
1961. In respect of the fourth complaint, 
he further contended that Section 277 of 
the Income-tax Act of 1961 is ultra vires 
offending Article 14 of the Constitution. 

6. To appreciate the contentions of 
the learned counsel for the petitioner in 
respect of the first three ■ complaints, it 
will be necessary to note the relevant 
provisions of the Indian Penal Code and 
the Income-tax Act of 1922. 

7. Section 177 I. P. G is as follows: — 

“Whoever, being legally bound to 

furnish information on any subject to any 
public servant, as such, furnishes as true, 
information on the subject which he 
knows or has reason to believe to be 
false shall be punished with simple im- 
prisonment for a term which may extend 
to six months, or with fine which may 
extend to one thousand rupees, or with 
both; ” 

8. Section 52 of the Income Tax Act, 
1922 is as follows; — 

"If a person makes a statement in a 
verification mentioned in Section 19A or 
Section 20A or Section 21 or Section 22 or 
sub-section (2) of Section 26A or sub- 
section f3) of Section 30 or sub-section 
(35 of Section 33, or furnishes a certi- 
ficate under sub-section (9) of Section 
18, which is false, and whicffi he either 
knows or believes to be false, or does not 
believe to be true, he shall be punishable, 
on conviction before a Magistrate, with 
simple imprisonment which may extend 
to six months, or with fine which may 
extend to one thousand rupees, or with 
both.” 

9. In this section, if may be relevant 
to note that by Act No. Vil of 1939, the 
words "be punishably on conviction be- 
fore a Magistrate, with simple imprison- 
ment which may extend to six months, 
or with fine which may extend to one 
thousand rupees, or with both” were sub- 
stituted for the words "be deemed to 
have committed the offence described in 
Section 177 of the Indian Penal Cody” 
Before the amendment Section 52 by its 
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deeming clause adopted the offence under 
Section 177 L P. a. but after amendment, 
it has created a substantive offence unatt 
the Act with the same punishment as pro- 
vided under Section 177 L P C. 

10. Though Section 177 L P. C and 
Section 52 of the Income Tax Act of 1922 
appear to be substantially the same, the 
former is wider m its scope whereas the 
latter confines only to the oaatters men- 
tioned m the said section. Section 177 
I P C. deals with the offence mentioned 
therem generally making any false in- 
formation furnished by a person who is 
legally bound to give such information to 
any public servant, an offence whereas 
Sec. 52 of the Income-tax Act of 1922 con- 
fines itself in respect of false information 
furnished in the verification submitted 
by the assessee to the Income-tax Officer. 

It does not include even any false m- 
fonnation fu rnish ed by an assessee m any 
proceeding under the Income-tax Act 
other than the verification mentioned m 
the said section. It, therefore, appears 
that any false statement m the pro<»ed- 
ings under the Income-tax Act other than 
the statements made m venficabon men- 
tioned m Section 52. will come withm 
the mischief of Section 177 L P. C. The 
facts constituting an offence under S 52 
of the Income-tax Act may very well bean 
offence under Section 177, L P. C But 
the facts constitutin g an offence under 
Section 52 of the Income-t^ A^. as the 
scope of the Utter, as pomted out al- 
ready. is confined to the matters men- 
tioned therein. Section 26 of the General 
Clauses Act provides that when two or 
more statutes create an offence of the 
same nature, the offender shall be liable 
to be prosec^ed and punished under 
either or any of these statutes but shall 
not be liable to be punished twice for the 
same offence. Pnma faae from the facts 
of the present case, the prosecution of 
the petitioner under Section 177 L P. C. 
and Section 52 of the Income-tax Act of 
1922 would appear to be competent by 
virtue of Section 26 of the General Clau- 
ses Act. But even If both the charges are 
proved, there cannot be two punishments. 

11. It is contended that Section 177 
L P C. must be deemed to have been re- 
galed as It is repugnant to Section 52 of 
the Income-tax Act of 1922 as both can- 
not co-exist in view of certam material 
differences between these two sections. 

The differences are said to be as foDows:- 
177, I P C. is non-compound- 
eWa whereas the offence under Sec 52 of 
tne income-tax Act is compoundable with 
the jperrnsslou of the Inspecting A^s- 
^trComni^sioner by virtue of Clause 
(2) of Sectioa-^j of the said Act The 
pr9seOTtion undeftSection 177 I. P. C. can 
he instituted by aW pubhc servant under 
Section 195 Cr. P\a whereas the pro- 
^secution under Secc^ S3 of the Income- 
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tax Act has to be instituted at the instance 
«rf the Injecting Assistant Commissioner 
as provided imder Section 53 (1) of the 
said Act An offence imder Section 177 
I P C, is triable by a Presidency Magis- 
trate a Magistrate of the First Class or 
Second Cl^ whereas the offence under 
Section 52 cannot be tned by a Second 
Class Magistrate unless specially em- 
powered by the Central Government 
If penalty is levied under the Income-tax 
Act m respect of certain matters, no pro- 
secution can be instituted by virtue of 
the provision under Section 28 (4) of the 
Income-tax Act m respect of the same 
matters whereas there is no such bar 
under Section 177 I P. C. It is contended 
that both the provisions cannot co-exist 
as they are repugnant to each other 

12. Before we consider this aspect. It 

may be necesary to consider whether the 
Parliament intended to repeal Section 177 
I P C. by enacting Section 52 of the In- 
come Tax Act. Both are Central Acts. 
It IS very significant to note that the later 
CTiactment does not expresdy repeal Sec- 
tion 177 L P. C In the absence of any 
express repeal, the courts do not lean m 
favour of an unplied repeal The court 
wUl always be against the repeu of ao 
earlier statute when the Legislature dm 
not expressly done so unless the coim 
finds that the provisions of the two enan- 
ments are wholly incompatible or that to 
two statutes together would lead to 
wholly absurd consequences In this con-i 
text It will be worthwhile to 
parage at page 344 of Craies on StaWte 
Law (5th Edition) quoting Dr Lushington 
in — 'The India’, (1864) 33 L. J. P M & 
A 193 which is as follows , . 

"What words will establish a repealby 
implication it 13 impossible to say fn® 
authorities or deaded cases. If on tlw 
one hand the general presumption murt 
be against such a repe^ on the gro^ 
that the intention to repeal. If any had 
existed, would have been declared U 
express terms, so on the other hand, it U 
not necessary that any express referena 
be made to tiie statute which it Is intend- 
ed to repeal The prior statute would. 1 
conceive, be repealed by implication n 
its provisions were wholly incompatible 
With a subsequent one, or if the t^ 
statutes together would lead to wholly 
absurd consequences, or If the 
subject-matter were token aw£^ by the 
subsequent statute” 

13. It has, therefore, to be contide^ 
whether the subject-matter of both the 
enactments is the same and if so, whether 
the later statute namely. Section 52 ol 
the Income-tax Act had taken away the 
entire subject-matter of Section 177, !■ 
P. C before we consider the repugn ancy 
or Incompatibility between these two 

wtoions. To determine whether a later 
^ repeals by ImpUcation an earlier. 
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it is necessary ta scrutinize the terms 
and consider the true meaning and efiects 
of the earlier Act. The Indian Penal Code 
is a codification of the common law 
offences and comes imder Item 1 
in the concurrent list m of the 
Vnth Schedule under the head "Criminal 
Law, including all matters included in 
the Indian Penal Code at the commence- 
ment of the Constitution”. This item ex- 
cludes offences against laws with respect 
to any of the matters specified in list I 
or LM n. The Indian Income-tax Act 
comes under Item 82 in list I "taxes on 
income other than agricultural income”. 
The purpose of the enactment of Income- 
tax Act is to assess and collect tax on 
income and to enforce the provisions of 
the said Act, to achieve the said pur- 
pose. The Income-tax Act created offences 
of its own providing punishments in res- 
pect of certain matters by virlne of the 
power conferred on the Parliament _ in 
Item 93 of list I, namely offences against 
laws with respect to any of the matters 
in the list. 


14. The object and the purposes, 
therefore, of these two enactments are 
different. The subject-matter of the 
offence under Section 177, L P. C. ^ 
much wider and comprehensive than the 
subject-matter of the offence created 
under Section 52 of the Income-tax Act 
for the pTirpose of enforcmg effectively 
the provisions of the said Act. The 
Indian Penal Code is a penal statute 
whereas the Income-tax Act is fisc^ and 
deals with revenue. Can it be said m 
this background, that Section 52 of the 
Income-tax Act though creates an offence 
shiular to that of Section 177, I. P. C. but 
narrower in scope, takes away the entire 
subject-matter provided under Sec. 177 
I. P. C.? The object and the purpose of 
the two enactments being different ^d 
the offence under the enactment being 
wider than the other, I am of the wew 
that it would not have been intended by 
the later enactment to repeal the earher. 
That this could not have been the inten- 
tion of the Legislature can be gathered 
from some of the provisions of the 
Income-tax Act itself, as for usance, in 
cases where penalty is_ levied in respert 
of certain matters provided in Section 28 
(4) of the Act the prosecution is barred 
in respect of the same matter under that 
Act ’ If the intention of the Legislature 
was that the prosecution would be barred 
even imder any other enactment like the 
Indian Penal Code in respect of the same 
matter, it could have said so specifically 
that the prosecution is not only barred 
under the Income-tax Act but also under 
any other law. In the absence pi such a 
provision, it is reasonable to mfer that 
.the intention of the Legidature in creat- 
ing offence under Section 52 is not to 
repeal any other similar offence under 


any other law. Both the statutes are two 
dis tin ct enactments and they can certain- 
ly stand together, 

15. The learned Counsel appearing for 
the petitioner relied upon the following 
decisions in support of his contention. 

16. hi the decision in Fortescue v. 
Vestry of St. Mathew Bethnal Gree, 
(1891) 2 QB 170, it has been held that 
there was an implied repeal of Section 72 
of Michael Angelo Tayloi^s Act by Sec- 
tion 119 of the Metropolis Management 
Act, 1855. While examining both the 
provisions of the earlier and later sta- 
tutes, Charles, J., observed that both Acts 
deal with the question of paving and 
management of streets in the Metropolis, 
It is further observed at page 177 of the 
said decision as follows: — 

"It is true that Section 72 of the earlier 
Act is not expressly repealed, but it is a 
well-recognized principle that an Act de- 
scribing the quality of an offence, or pre- 
scribing a particular punishment for if, 
is impliedly repealed by a later Act alter- 
ing the quality of the offence, or pres- 
cribing another punishment for it.” 

17. In the present case, as already 
found by me, the subject-matter of the 
two enactments, namely, Indian Penal 
Code and the Income-tax Act is not the 
same. The quality of the offence men- 
tioned in Section 177, I. P. C. is not al- 
tered in Section 52 of the Income-tax 
Act. Nor a different punishment is pro- 
vided under the latter from what is pro- 
vided imder the former. The punishment 
provided under both the sections is the 
same namely, simple imprisonment of 
six months or a fine of one thousand 
rupees, or both. 

18. In Summers v, Holbom District 
Board of Works, (1893) 1 QB 612, it was 
held that Section 6 of the Metropolitan 
Streets Acff, 1867 and Section 1 of the 
Metropolitan Streets Act Amendment Act, 
1867 repealed Section 65 of the kGchael 
Angelo Taylor’s Act . In that case also, 
the subject-matter of both the Acts was 
the same and in the later Act, when 
there was a variation from the earlier 
which was entirely inconsistent with the 
later, it was held that there was an im- 
plied repeal of the earlier by tiie later 
statute. Even in that case. Lord Coleridge, 
C. J., observed that difficulties arise in 
determining whether there would be re- 
peal by implication in the particular case 
before the Cqurt. 

19. In Smith v. Benabo, 1937-1 KB 
518, it was held that Section 75 of the 
General Paving Metropolis Act, 1817 was 
impKedly repealed by Sections 122 and 
123 of the Metropolis Management Act, 
1855. There also the subject-matter of 
both the enactments was the same. These 
decisions, in my opinion,, do not support 
the contration of the petitioner. 
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20. The learned Counsel also relied 
upon a deacon of the Supreme Court in 
Hansh Chandra v State of Madhya Pra- 
desh, AIR 1965 SC 932 The point that 
arose in that case was whether the exten- 
sion of the Essential Supplies (Temporary 
Powers) Act. 1946 and the Indian Scrap 
Order of 1943 to Madhya Bharat renewed 
the Madhya Bharat i^ential Suppb« 
(Temporary Powers) Act, 1948 and the 
Madhya Bharat Scrap Control Order 
Here al '^, the subject-matter of the Cen- 
tral Act and the State Act was substan- 
tially the same But the Supreme Court 
held that the State Act was repealed by 
the Central Act as the provisions were 
not Identical and could not therefore, 
stand together The Supreme 
pointed out that there were marked du- 
lerences between the provisions of the 
two orders and found that it would not 
he possible for the two to stand together 
The Supreme Court observed as follows: 
at page 937. 

•TThat we desire to emphadse Is that 
the two orders, though achieving substan- 
tially the same object, are not Identical 
In their proviaons. If that is so, it Is 
obvious that on the extension to Madhya 
Bharat of the Indian Scrap Order the 
Madhya Bharat Scrap Order would stand 
repealed and be replaced by the Indian 
law" 

2L If the eublect-matter of the two 
enactments are not the same and If the 
subject-matter of the two secdons, name- 
ly. Section 177, L P C. and Sec 52 of the 
Income-tax Act are not identical m that 
the earlier Is wider and the latter Is nar- 
rower In scope, the inconsistency or the 
repugnancy between these two provisions 
will not be a bar for them to oo-exist and 
stand together Only If It Is found that 
the subject-matter of both the enact- 
ments and the subject-matter of both the 
offences are the same and identical, the 
question of Inconsistency or repugnancy 
may arise and if the provisions of the 
earber Act are repugnant or inconsistent 
with the latter, it can be presumed that 
the latter will prevail over the earber and 
repeal the earber The learned Counsel 
contended that the subject-matter of both 
the offences being the same and Identi- 
cal, they cannot stand together m view of 
the differences and inconsislenaes be- 
tween these proviaons and that, therefore, 
Section 177 L P C. must be deemed to 
have been repealed by Section S2 of the 
Income-tax Act, at least to tiie extent 
touching the matters provided under the 
later Act. I have already found that the 
subject-matter of the two enactments is 
not the same But. however assuming 
that they are the same ami identical, we 
have to see whether there are diSerences 
and inconsistenaes between these two 
provisions and If so, wbeth^ th^ are of 
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such a nature that they could not stand 
together 

22. We have already noted the appa- 
rent differences between the two provi- 
sions. namely (1) Section 52 of the In- 
come-tax Act is compoundable whereas 
Section 177 I P C. IS not (2) the prose- 
cution under Section 52 of the Income- 
tax Act is to be instituted at the Instance 
of the Inspecting Assistant (Commissioner 
whereas the prosecution under Secbon 
177 I P C is by any pubUc servant 
provided under Sertion 195 Cn. P C (3) 
the offence under Section 177 I P C. Is 
triable by a Presidency Magistrate, a 
Magistrate of the First (Class or Second 
(Class whereas the offence under Section 
52 cannot be tried by a Second Class 
Magistrate unless speoally empowered by 
the Centi^ Government, and (4) If a 
penalty is levied under the Income-tax 
Act, the prosecution for any offence under 
that Act relating to the same matter for 
which the penalty has been levied, will 
be barred. It has been already noted 
that there was no difference either In the 
procedure to be adopted In respect of 
trial of both these offences or In the mat- 
ter of punishment. These differences. In 
my opinion, are not at all inconsistent or 
repugnant to each other 

23. If the offence under Section 52 of 
the Income-tax Act is compoundable, that 
may not be a reason to say that a person 
cannot be prosecuted under Section 177 
1. P C since it is not compoundable. 
There cannot be any dispute that a per- 
son can be prosecuted under both the 
enactments, if the facts disdosed the 
offences provided under the said enact- 
ments If for instance, m the present 
ease; it is shown that the offence under 
the income-tax Act was compounded, that 
may be a defence for him when he Is 
prosecuted under that Section, but he 
cannot escape the prosecution under Sec- 
tion 177 I P a If the facts disclosed 
offences under that section. If in a parti- 
cular case a person is prosecuted imder 
several offences and some of them being 
compoundable. It cannot be said that the 
prosecution for non-compoundable offences 
along wnth compoundable offences Is In- 
competent. If m such a case the partia 
compound the compoimdable offences, the 
prosecution could still continue with the 
trial of non-compoundable offences. Simi- 
larly if the prosecution has to be Insti- 
tuted at the instance of the Inspecting 
Assistant Commissioner, for an offence 
under Section 52 of the Act it can etlll 
co-exist and stand together with the 
offence under Section 177 L P though 
the prosecution under that Section could 
be instituted only by the public servant. 
If under both these sections a person la 
prosecuted and it Is shown that the pro- 
secution under any one of these two sec- 
tions Is incompetent for the lack of pro- 
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per sanction, to that extent the prosecu- 
tion will be void. For instance, if pro- 
per sanction was not obtained under Sec- 
tion 52; but the sanction under Sec. 177 
I. P. C. is properly obtained, the prosecu- 
tion under Sec. 52 will be incompetent 
whereas the trial under S. 177 I. P. C. can 
proceed. Even in respect of trial of both 
these offences, it is provided that a Pre- 
sidency Magistrate or a First Class Magis- 
trate can try. but Section 177 I. P. C. 
can be tried by a Second Class Magis- 
trate unless he is specially empowered by 
the Central Government. This, in my 
opinion, does not make any difference. If 
a person is prosecuted for two offences, 
one triable by a superior Court and the 
other by a Lower Court, the Superior 
Court can try both the offences. In this 
case, the Second Class Magistrate cannot 
try the offence under Section 52 of the 
Income-tax Act. Certainly, the First Class 
Magistrate or a Presidency Magistrate as 
the case may be, may try. Ita Craies on 
Statute law — Page 367 — it is stated. 

•'Thus an Act authorising trial by quar- 
ter Sessions can stand with an earlier 
Act enacting that the offence should be 
tried by the Queen’s Bench or at Assizes. 

24. If penalty is levied in respect of 
the matters mentioned in Section 28 of 
the Act, by virtue of Clause (4) of the 
, said Section, no prosecution for an of- 
) fence against that Act could be insUtuted 
in respect of the same facts. 




25. Even here, I do not find any in- 
consistency between the provisions of toe 
two enactments. The prosecution under 
this Act will be barred if penalty is levi- 
ed It can be defended in a prosecution 
under Section 177 I. P. C. and Section 52 
of the Income-tax Act that the prosecu- 
tion under Section 52 is barred because 
of the imposition of penalty and if trae, 
the result would be that the prosecution 
under Section 52 could be dropped; but 
BtUl, the prosecution under Section 177 
I P C. would continue. As alre^y 
noted, it is very significant to note that 
Section 28 (4) has barred the pro^secution 
in respect of an offence under tn^ Act 
namely, the Income-tax Act. Section 28 
(4) of the Act runs as follows; 

"No prosecution for an offence against 
this Act shall be instituted in respect of 
the same facts on which a penalty nas 
been imposed under this section. 


26. This provision does not, therefore, 
)ar a prosecution for an offence under 
inv other Act in respect of the same 
acts if they constitute an offence. Even 
issuming these differences exi^ it can- 
lot be said that both the provisions are 
vholly incompatible or the appUcation 
)f both would lead to absurdity. Section 
L77 I. P. C. is a common law offence. 

27. In Archbold’s Criminal Pleading 
Evidence and Practice 34th Edition page 


4, it Is stated that "if the offence is one 
which was already an offence at common 
law and the statute merely prescribes a 
new penalty or a new remedy, the remedy 
at common law is not taken away except 
by express negative words”. It is. there- 
fore. clear that even if a new remedy Is 
provided under the later Act, it does not 
take away the offence under the com- 
mon law. The learned Counsel relied 
upon the decision in 1937-1 KB 518. In 
that case, the proceedings were taken 
under a statute which has been repealed 
instead of .being taken under one which 
was in force. In that case. Section 122 
of the Metropolis Management Act 1855, 
in substance described exactly the same of- 
fence as that which was described by S. 75 
of the General Paving Metropolis Act 
1817 But the later Act provided different 
penalties and procedure from those im- 
posed and prescribed by the earlier Act, 
In that context, Goddard, J., observed as 
follows; at page 525: 

" it is a well settled rule of con- 

struction that if a later statute again des- 
cribes an offence created by a previous 
one, and imposes a different punishment, 
or varies the procedure, the earlier sta- 
tute is repealed by the later statute.” 

28. The Supreme Court also reiterated 
the same principle in Zaverbhai Amaidas 
V. State of Bombay, 1955-1 SCR 799= 
(AIR 1954 SC 752) in the following terms: 

"It is a well settled rule of construction 
that if a later statute again describes an 
offence created by a previous one and 
imposes a different punishment or varies 
the procedure, the earlier statute is re- 
pealed by the later statute.” 

29. In the instant case, we have noted 
more than once that the punishment im- 
posed and the procedure prescribed in 
both the enactments are the same and 
there are no variations. The procedure to 
be adopted in the trial of the offence 
under both the enactments is summons 
procedure and there is no variation be- 
tween these two enactments in respect of 
the procedure. Therefore, this decision 
will not apply to this case. 

30. The penalties imposed by statute 
for offences already punishable under a 
prior statute are regarded as cumulative 
or alternative and not as replacing the 
penalty to which the offender was pre- 
vioudy liable. 

31. Maxwell, on the Interpretation of 
Statutes, 10th Edition at page 186 states: 

"It would seem that an Act which 
(without altering the nature of the 
offence, as by making it felony instead of 
misdemeanour) imposes a new kind of 
punishment, or provides a new course of 
procedure for that which was already an 
offence, at least at common law, is usu- 
ally regarded as cumulative and as not 
superseding the pre-existing law.” 
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32. In paRe 369 of Crales on Stattite 
law. it IS stated thus* 

"Subsequent Acts of Parliament in tte 
affirmative, giving new penalties and in- 
stituting new modes of proceedings, do 
not repeal former methods and penalties 
ordained by preceding Acts without nega- 
tive words ’ ^ ^ 

33 In Om Prakash v State of U. P.. 
AIR 1957 SC 458 in dealing with the 
pomt whether the Prevention of Comip- 
tion A^ 1947 repealed Sec. 409 I P. C 
as far as public servants are concerned 
it was observed that the Legislature 
would not have mtended in the normal 
course of things that a temporary statute 
likt> toe ftevention of Corruption Act 
should supersede an enactment of anti- 
quity, VIZ., toe P«ial Code even if the 
matter covered toe same field, 

34. In toe State v Pandurang, AIR 
1955 Bom 451 (FB), it was held by the 
Full Bench that Section 409 I P C. was 
not imphedly repealed by the Prevenhon 
of Corruption Act as it was impossible to 
say that the provisions of the two were 
wholly mcompatihle or that the two sta- 
tutes together would lead to wholly ab- 
surd consequences. It was pomted out 
In that case that there were mconsisten- 
des between the two enactments in that 
the Prevention of Comiptioa Act provid- 
ed a different procedure in respect of 
trial, sanction, evidence etc. Alter giving 
due cousideraPon to these inconsistencies, 
applying Se^on 26 of toe General Clau- 
ses Act, Chagla C J.. on behalf of the 
Bench observed as follows at page 453 
with which I respectfully agree 

" when Section 26 provides that the 

offender shall be liable to be prosecuted 
and punished under either or anv of 
those enactments, what the Legislature 
dearly intended was that that he shall 
be liable to be prosecuted accordms to 
toe procedure laid down under toe enact- 
ment under which he was being prosecut- 
ed. and in toe Full Bench decision also 
the view that we have taken is that the 
special procedure set up under toe Pre- 
venPon of Corruption Act does not en- 
title a public servant to insist that toe 
only proceeding which would be institut- 
ed against him must be under the Spe- 
cial Act and not under the Criminal 
cedure Code 


Therefore in our otamon. Section 26 
has application provided the same act 
has been constituted an offence under 
more than one enactment It makes no 
difference to the application of Section 26 
that the procedure laid down m the two 
enactments with regard to the prosecu- 
tion of toe offender is different or even if 
different sciences are provided under 

toe two enactments ” 

33 The Calcutta High Court in Ama- 
rendra Nath Roy v State, AIR 1955 Cal 
236, had taken a gimilar view 


36. For the foregoing reasons, I hold 
that Section 52 of the Income-tax Act, 
1922 has not repealed Section 177 L P. C 
Therefore, the prosecution under Section 
177 I P C. in all toe four complaints is 
competent 

37. In respect of the prosecution imder 
Section 52 of the Income-tax Act, 1922, 
In the first three complaints, it was con- 
tended by the learned Counsel for the 
petitioner that by the repeal by the In- 
come-tax Act of 1961, the prosecution in 
respect of the prior proceedings under the 
earher Act was not saved and that, 
therefore, the prosecution under Section 
52 of the repealed Act is unsustainable 

38. Section 297 (1) of the Income-tax 
Act, 1961, repealed expressly the Income- 
tax Act, 1922 and imder clause (2) the 
matters referred to in clause (2) (a) to 
(m) have been saved notwithstanding the 
repeal of the Income-tax Act, 1922 It was 
contended that under Clause (2) of Sec- 
tion 297. the prosecution m respect of 
proceedings, pending on the commence- 
ment of the Act of 1961 is not expressly 
saved and. therefore, it must be presum- 
ed that the Legislature had not intended 
to save prosecutions m respect of pro- 
ceedings pending at the commencement 
of the said Act 

39. Section 6 of the General Clauses 
Act is as follows; 

•'Where this Act or any Central Act or 
Regulation made after the -commence- 
ment of this Act repeals any enactment 
ttitoerto made or hereafter to be made, 
then, unless a different mtention appears, 
the repeal shall not — 

(a) revive anything not m force or 
existing at the time at which the repeal 
takes effect, or 

(b) affect the previous operation of 
anv enactment so repealed or anything 
duly done or suffered thereunder; or 

(c) affect any right, privilege, obliga- 
tion or Lability acquired, accrued or in- 
curred under any enactment so repealed, 
or 

(d) affect any penalty, forfeiture or 
punishment incurred in respect of any 
offence committed against any enactment 
60 repealed, or 

(el affect any investigation, legal pro- 
ceeding or remedy m respect of any such 
right, privilege, obligation, Lablhty, 
penalty, forfeiture, or punishment as 
aforesdd, 

and any such Investigation, legal pro- 
ceeding or remedy may be instituted, con- 
tinued or enforced, and any such penalty, 
forfeiture or punishment may be imposed 
as if the Repealing Act or Regulation had 
not been passed 

40 This section emphasises therefore, 
that unless a different intention appears 
In the repealing Act, ordinarily any legal 
proceeding can be instituted m respect of 
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any matter pending under the repe^ed 
Act if that Act was in force at the time 
of repeal. 

. 41. The principle under Section 6 has 
been succinctly stated in State of Punjab 
V. Mohar Singh, AIR 1955 SC 84 whicii is 
as follows: — 

"Wherever there is a repeal of ^ 
enactment, the consequences laid down in 
Section 6 of the General Clauses Act will 
follow unless, as the section itsdf says, a 
difierent intention appears. In the case 
of a simple repeal there is scarcely ^y 
room for expression of a contrary opinion. 
But when the repeal is followed by fresh 
legislation on the same subject the Court 
would undoubtedly have to look to the 
provisions of the new Acrt, but only for the 
purpose of determining whether they in- 
dicate a difEerent intention. The line of 
enquiry would be, not_ whether^ the new 
Acrt expressly keeps alive old rights and 
liabilities, but whether it manifests an 
intention to destroy them. The Court 
cannot therefore subscribe to the broad 
proposition that Section 6 of the General 
Clauses Act is ruled out when there is 
repeal of an enactment followed by a 
fresh legislation. Section 6 would be ap- 
plicable in such cases also unless the new 
legislation manifests an intention incom- 
patible with or contrary to the provisions 
.of the section. Such incompatibility 
iwould have to be ascertained from a con- 
sideration of all the relevant provisions 
of the new law and the mere absence of 
a saving clause is by itself not material. 
The provisions of Section 6 of the Gene- 
ral Clauses Act wiU apply to a case of 
repeal even if there is simidtaneOTS 
enactment unless a contrary intention 
can be gathered from the new enactment. 
Of course, the consequences laid down m 
Section 6 of the Act will apply only when 
a statute or regulation having the force 
of a statute is actually repealed.” 

42. It has, therefore, to be considered 
whether the repeal and the saving clause 
under Clause (2) of Section 297 has m 
fact destroyed the right to institute pro- 
secution in respect of proceedings which 
Were pending at the commencement of 
the Act. A careful scrutiny of the pro- 
visions will indicate that it was not the 
intention of the Legislature to take away 
the right of instituting prosecution m the 
circumstances aforesaid.^ 

43. Section 297 (2) (a) says that "w^ere a 
return of income lias been filed before tne 
commencement of this Act by any per- 

^son for any assessment year, proceedings 
for the assessment of that pemon for that 
year may be taken and continued as if 
this Act had not been passed. 
question is whether the words ' Proceed- 
ings for the assessment of that person 
for that year” are so comprehensive, so 
as to include even the proceedings _ in 
respect of prosecution. I am of the view 


that the words are comprehensive in the 
context and that would include every 
proceeding till the assessment is realised. 
There cannot be any doubt, institution of 
prosecution is one of the modes to rea- 
lise the amount assessed, besides the levy 
of punishment. 

44. "Proceeding” is defined in Shorter 
Oxford English Dictionary as "a legal ac- 
tion or process; any act done by autho- 
rity of a Court of law; any step taken in 
a cause by either party”. In Eamanatha 
Iyer’s Law Lexicon, "Proceeding” is des- 
cribed as "an act necessary to be done in 
order to attain a given end; a prescribed 
mode of action for carrying into effect a 
legal right.” 

45. The term "proceeding”, there- 
fore, is a' very comprehensive term and 
generally speaking, means prescribed 
modes of action for enforcing a legal 
right and hence it necessarily embraces 
the requisite steps by which judicial acts 
are invoked. In my view, the "proceed- 
ings” referred to under Section 297 (2) 
(a) will no doubt include the prosecution 
also and it is, therefore, saved. 

46. In A. N. Lakshman v. I. T. Officer, 
AIR 1958 SC 795, while considering the 
meaning of "assessment” as occurred in 
Section 13 (1) of Finance Act, 1950, it 
was held that the word "assessment” 
must be taken in its comprehensive sense 
and the collection of words in the said 
section namely 'levy, assessment and col- 
lection’ would indicate that what was 
meant was the entire process by which 
the tax is ascertained, demanded and rea- 
lised. 

47. In Income-tax Commissioner v. 
M/s. Bhikaji Dadabhm & Co., AIR 1961 
SC 1265, a point arose whether the words 
"Levy, assessment and collection of in- 
come-tax ” would include penalty. It 
was held that imposition of penalty being 
a necessary concomitant or incident of 
the process of assessment, levy and col- 
lection of tax would include penalty also. 
What happened in that case was that the 
Hyderabad Income-tax Act was repealed 
by the Finance Act, 1950. Sub-section (1) 
of Section 13 of the Finance Act, 1950 
provided: 

"If immediately before the 1st day of 
April, 1950, there is in force in any part 
B State ... any law relating to income-tax 
or super-tax — that law shall cease to have 
efiect except for the purposes of the levy, 
assessment and collection of income-tax 
and super-tax in respect of any period 
not included in the previous year for the 
purposes of assessment imder the Indian 
Income-tax Act, 1922 ” 

48. From this, it was contended that 
what was saved after repeal was only 
'levy, assessment and collection of in- 
come-tax’ and penalty was not saved. The 
High Court held that 'penalty* was not 
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saved as It was not expressly pro^dded 
and according to the High Court, what 
was saved was levy, assessment and col- 
lection of Income-tax. 'ITie Supreme 
Court dissented from the view of the 
High Court and held that this will In- 
clude 'penalty’ also and that the proceed- 
ings for imposing a penalty could be con- 
tinued even Ihou^ it was not sped- 
Gcaliy saved. 

49 It was contended by the learned 
Counsel that Section 297 (2) ffl eaves any 
proceeding from the imposition of a pe- 
nalty in respect of any assessment com- 
pleted ^fore the 1st day of April. 1962. 
and that, therefore, when penalty has 
beoi spealically saved, if the Legislature 
had mtended to save prosecuPon also. U 
could have spedhcally said so 1 am 
unable to agree wilh the contention of the 
leamrf Counsel The msUtution of 
prosecution is a necessary action to be 
t^en for the purpose ol levy assessment 
and collection of the tax including penal- 
ty If on the other hand the Legi^ture 
intended to exclude and to destroy the 
right to institute prosecution, it could 
have excluded such right expressly and 
specifically The institution of prosecu- 
tion la only a last resort. If necessary to 
be adopted by the authorities, for the 
purpose of levy, assessment and coUecUoo 
of tax. Kormaliy prosecution is not 
resorted to Even If prosecution b In- 
stituted It b made compoundable These 
arcumstances would show that the I^egb* 
Uture would not have taken away that 
discretion of the authorities to institute 
prosecution in respect of assessment, levy 
and collection of tax before the com- 
mencement of the Act of 1961 

50 The learned Counsel for the peti- 
tioner relied upon the dedsion ut I 'T 
Commr B & O v Pratabslngh AIR 1961 
SC 1026 In that case, the Income-tax 
OfBcer issued notice to the assessee under 
the old Section 34 on 8-6-1948 for assess- 

i/nasme Tbe sssessmetxt 
was completed on 26-8-1948 Section ^ 
was amended by Act 48 of 1948 whid? 
came mto force on 6-9-1948. Proviso to 
Section 34 after amendment required that 
the Commissioner must be salisded that 
the case was fit for the Issue of notice 
under Section 34. It was held that the 
amended provisIoQ indicated a different 
intention which excluded the appUcation 
of clauses (b) and (c) of Section 6 of the 
General Clauses Act. In that case. It b 
very significant to note that though as- 
sent was obtained for the amendment to 
Section 34 on 8-9-1948, according to the 
proviso to that section, it was deexn^ 
to have come into force on 26-3-1948 It 
Is. therefore, clear by virtue bl the pro- 
viso In that case that even In August. 1948 
when notice was given by the lni»me-tax 
Officer, the amendment, to Section 34 
namely that the Coxniniadoner must be 
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satisfied that the case was fit lor the issu 
of notice under Section 34, was in fore 
by virtue of the deeming clause Till 
decision will not certainly apply to thl 
case as the repealed Act was in force a 
the commencement of the repeat 

5L In C A. Abraham v I T Office 
(AIR 1961 SC 609) the Supreme Cour 
observed that when interpreting a fisca 
statute the court cannot proceed to mafo 
good deficiencies if there be any and 1 
must interpret the statute as it stands anc 
in case of doubt In a manner favourabli 
to the tax-payer. 

52. Taking Into consideration that th( 
institution of prosecution b not a par 
of the levy and assessment of the tax 
but a consequence of failure to do certali 
things provided in the Act, I do not think 
any doubt can be entertained in respect o 
the interpretation of the saving clause 
Thus offences during the continuance ol 
a statute can be prosecuted and punisbeo 
even after its rep^ as the repealing Ad 
had not obbterated the offences committed 
when the earlier statute was In force 
I am. therefore, of the view that the pro- 
secution under Section 52 of the Income- 
tax Act. 1922 IS not taken away by toe 
repealing Act and the prosecution tinda 
that section is competent and sustalnabU 
In law It was also contended by the Iean> 
ed counsel that the repealing Act had 
provided under Section 279 of the sale 
Act that the Commissioner of Income-tM 
alone could sanction prosecution for the 
offence under Section 277 of the new 
Act. and that the prosecution in the p^ 
sent cases was sanctioned by the Inspert- 
Ing Assistant Comml^loner which womd 
be Invalid. There is no substance in hl3 
ergumenL 

53 It is clear that under Section 53 
fU of the old Act the Insp^lng Asds- 
tant Commissioner can institute prose^ 
tion under Section 52 of the said Act 
l>ul aiodp.- Abe .-sew* .4^4 Abe Coo- 

nusaoner alone can institute prosecution 
under Section 277 of the new Act which 
is similar to the offence under Section 6* 
of the old Act At the commencement of 
the new Act Sections 52 and 53 were la 
force If that were so applying the prin- 
dole laid down m AIR 1961 SC 1265 the 
Inspecting Assistant Commissioner would 
be the competent authority to instituw 
prosecution under Section 52 of the old 
Act If prosecution is launched undo 
the old Act which was In force at the 
brae of repeat the entire procedure PTOj 
vided Under the old Act alone should be 
followed. 

In respect of the fourth complainl 
relating to the prosecution under Section 
27? of the Income-tax Art. 1961 which Is 
a substantial reproduction of Section 52 
of the old Act, it is contend^ by the 
learned Counsel la addition to the points 
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raised in the other three complaints that 
Section 297 (2) (b) is violative of Article 
14 of the Constitution in that it made a 
^crimination between the persons placed 
in similar position in respect of return 
of income filed after the commencement 
of the new Act for the assessment year 
ending on the 31st day of Marc^ 1962 
and persons who filed return of income 
for the said period before the commence- 
ment of the new Act. I do not see any 
force in fiiis argument at all. Ihe learn- 
ed Counsel is unable to show as to how 
Article 14 is attracted. The discrimina- 
tion made between the persons who filed 
the returns before the commencement of 
the new Act must be taken as one class 
and the persons who filed their returns 
after the commencement of the Act as 
another. In my view, this will be justi- 
fiable classification. As the Income-tax 
Act of 1961 in substance has reproduced 
the relevant provisions dealt with, of the 
old Act in respect of the first three com- 
plaints, the points which were taken in 
^e first three complaints apply to this 
also and since I have answered all those 
points, it may not be necessary to repeat 
the same. 

55. In the result. I find that there is 
no substance in any of the points raised 
by the learned Counsel and all the peti- 

Atious are dismissed. 

' CWM/D.V.C. Petitions dismissed. 


AIR 1969 MADRAS 155 (V 56 C 36) 
BAMAKBISHNAN AND NATESAN, JJ. 

V. Mohamed Haneef and Co. and 
others. Petitioners v. Regional Director, 
Employees’ State Insurance Corporation, 
Respondent, 

Writ Petns. Nos. 1166 of 1962, 2652 of 
1966 and Letters Patent Appeal No. 43 
of 1964, D/- 3-11-1967. 

(A) Employees’ State Insurance Act 
(1948), S. 2 (12) — ‘Factory’ — In case of 
a tannery, mere use of power for pump- 
ing water cannot be described as use of 
power in manufacturing process so as to 
attract definition of ‘factory’ — AIR 1961 
Mad 7, Overruled — Question whether 
manufacturing process is carried on with 
aid of power is one of inference from 
facts — Held, tanneri^ in question did 
not come within definition of factory. 

In the case of a teimery the mere use 
of power for pumping water which is 
used for the subsequent manufacturing 
purposes cannot be described as the use 
of power in the manufacturing process so 
as to bring the tannery within the defi- 
nition of ‘factory’ under the Employees’ 
State Insurance Act The reference to 
pumping of oil, water or sewage imder 


the definition of manufacturing process in 
S. 2 (k) (ii) of the Factories Act is intend- 
ed to deal only with pumping installations 
where the main process itself is pumping 
of oil, water or sewage The sub-clause 
is not intended to cover pumping which 
is merely anc ill a r y to some other manu- 
facturing process: AIR 1961 Mad 7, Over- 
ruled; ILR (1965) 1 Mad 293, Approved. 

(Para 19) 

The question whether the manufactur- 
ing process is being carried on with the 
aid of power is ultimately one of infer- 
ence from facts. The test is not whether 
power is necessary for the manufactming 
process but whether in fact power is used 
in the manufacturing process. The nature 
of the definition is such that for its appli- 
cation no principles in the abstract could 
be laid down: Case law discussed. 

(Para 19) 

The mere existence of the pump set 
worked by power caimot make the pre- 
mises a factory. 'The requirement of the 
definition is not just that power is used 
in any part of the premises. The essen- 
tial postulate is that power must be used 
in aid of the manufacturing process in 
the premises. (Para 20) 

The pumping of water has little to do 
with the actu^ tanning process. It can- 
not be said that the pumping process is 
so integrated with the manufacturing 
process within the tannery premises 
as to make it part of the manufactuiihg 
process. The pumping of water by power 
is not incidental to the tannery process 
which goes on within the premises. In 
the absence of other indicia, it will be 
making a distinction without difference to 
hold that as the piunp set is just outside 
the compoimd wall it must be held to 
be in aid of the manufacturing process. 
The absence of distance in a case of this 
kind without any other clinching fea- 
tures shows no nexus between the manu- 
factiiring process and the pumping. To 
differentiate between taimeries where the 
pump set is just outside the premises and 
adjoining the compound wall and tan- 
neries where the pump set is situated at 
a distance, and make the former liable 
for contribution, will be to make a classi- 
fication without any rational basis for the 
sama It follows that the tanneries in 
question as worked do not fall within the 
scope of S. 2 (12) of the Employees’ State 
I^Murance Act read with the Factories 
Act, 1948. (Para 21) 

(B) Employees’ State Insurance Act 
(1948), S, 2 (12) ~ Word "Premises” — 
Meaning of — Includes precincts — Sepa- 
ration of place where 20 persons arc em- 
ployed from location of power plant by 
boundary walls — E!stablishmcnt is, 
nevertheless, "factory”. 

To make the place a factory it is a 
requirement that a place forming pre- 
cincts must be a definite place with boxm- 
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danes. and it is essential that the place 
miist be an adjunct of the principal pre- 
mises. But merely enclosing a part of 
the premises of an establishment where 
20 persons are employed with boundary 
walls and locating the place where power 
for the manufacturing process of the 
establishment is utilised Just outside or 
adjoinmg land, may not be sufScIent to 
take the establishment out of the defim- 
toon of factory* if all the other condi 
tions are satisfied. Case law discussed. 

(Para 6 ) 

Cases Referred Chrocolc^cai Paras 
(1967) AIR 1967 SC 1364 fV 54)= 

(1967) 2 Lab U 40 Nagpur Qectnc 
Light & Power Co v S L C. 8 
(1964) W P No 1487 of 1961 D/- 
25-2-1964=ILR (1965) 1 Mad 293, 

M S Abdulla Basha & Co y 
Regional Director B. S L Corpo 
ration US 

0962) AIR 1962 SC 29 (V 49)= 

(1961) 2 Lab LJ 77 Ardeshir H. 
Bhiwandiwala v State of Bombay 6 
(1962) W P Na 3023 of 1962 (Mad), 
Latheef Hameed & Co v Region^ 
DiTe<^T E. S L C. 25 

(1962) (1962) 1 All ER 78= (1962) 1 
IVLB SO Newton v John Staoning 
& Son. Ltd 25 

(1961) AIR 1961 Mad 7 (V 48)= 

(1961) 1 Mad U 16 It H. 

Sahib & Co ▼ Regional Director 
E. S L Corporation 13 15 17 18 19 
(1961) 1961 3 AU ER 54S=(1961) 3 
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Pleader for Respondents (In W P Nos. 
1166 of 1962 and 2652 of 1966) and for 
Appellant On U P A. No 43 of 1964) 
NATESAN, J..— In these cases we are 
concerned with the true scope of the de- 
finition of •factory in Section 2 (12) of 
the Employees' State Insurance Act (Cen- 
tral Act M of 1948) and whether the tan- 
nftnes in question m these cases would 
<»me under that defimtion of •factory’ 
For the tanneries it is contended that they 
do not, while the Regional Director Em- 
ployees State Insurance Corporation, con- 
tends that they do fall under the defini- 
tion of factory In the Act. A brief 
ferenee to the drcumstance under which 
the question anses for determination Is 
necessary at this stage for a proper ap- 
preciation of the problenL 
2 The petitioner In W P No 1166 of 
1962 owns a tannery at Ranipet In North 
Areot Dij^ct, wherein the several pro- 
cesses of tnTminjy of hides and skins are 
earned cm by manual labour The pre- 
mises where the tanning Is carried on are 
enclosed with walls and withm the pro- 
mises the raw and dried skins and hides 
Undergo various processes, such as soak- 
ing lining unhainng flashing d e Ji n i n g 
scudding colouring bufSng etc The 
Water which is essential at the several 
stages of the tanning processes is ohtai^ 
ed from a well in an open space outside 
the compound. Water from the said weu 
is pump^ into a tub near the well with 
the help of one horse power motor pump 
worked by electric energy From the 
aforesaid tub the water is Ira by a chan- 
nel on the ground Into the premises for 
Washing cleaning and other tannery pro- 
cesses done by hand. The water flows 
through the channel into the tannery pre- 
mises by gravity More than twenty 
People are employed in the process ot 
tanning within the premises but have no 
access to the pump set which is In charge 
of an Independent care-t^er Electnc 
Power is not used withm the premises at 
any stage for the taTiwiwfy processes. 

The dispute between the petitioner and 
the Regional Director Employees State 
Insurance Corporation, the respondent In 
the petiPon, arises on the demand of the 
respondent for contribution from the 
petitioner under the Employee^ State 
Insurance Act. Section 33 of the Act en- 
Joins that all emplovees in factories or 
^tabhshments to which the Act applies 
shall be insured In the manner provided 
w the Act. The contribution under the 
Act m respect of an employee ghali com- 
prise Contribution payable by the emplo- 
referred to as the employer’s contri- 
bution and the one payable by an em- 
pl'Wee referred to as the employees con- 
tnbution. Under Section 73 D the em- 
ployer’s special contribution payable 
lumw Chapter V-A may be recover as 
U it were an arrear of inrirt revenue 
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Section. 85 provides for penalties for fail- 
ure to submit returns, to pay contribu- 
tions, etc., in terms of the several provi- 
sions of the Act. The petitioner contends 
that for the establishment to come with- 
in the definition of 'factory* under the 
Act, the basic requirement of the defini- 
tion, namely, that the manufacturing pro- 
cess must be carried on with the aid of 
power, should be satisfied, and that it is 
not so in the present case. Therefore the 
petitioner denies its liability to submit 
returns and pay contributions imder the 
Act. There is no serious dispute as to 
the facts by the Regional Director. It is 
only said that the well with the pump set 
is situated just about five feet north-west 
from the western wall of the tannery 
premises and the eastern embankment of 
tile well is coimected with the western 
wall of the tannery premises. It is also 
said tiiat the petitioner pays rent for the 
tannery building and also for the open 
space where the well is situated. 

The Regional Director would contend 
that the requiremente of 'factory* within 
the meaning of Section 2 (12) of the Act 
are satisfied in this case. The petitioner, 
on threat of proceedings, by the Region- 
al Direcor of non-compliance with the 
requirements imder the Act and default 
of payment of contribution, has come to 
this Court praying for the issue of writ 
of mandamus, against the respondent 
directing him to forbear from enforcing 
the provisions of the Act. 

3. The Letters Patent Appeal No. 43 
of 1964 and W. P. No. 2652 of 1966 relate 
to another tannery located at Vaniyam- 
badi in North Arcot District. _ The East 
Asiatic Company (India) Private Ltd., 
owning the tannery applied in the Court 
of Addl. Commissioner for Workmen*s 
Compensation for a declaration that it 
Was not liable to the Employees’ State 
Insurance Corporation for the employer’s 
special contribution prescribed in Section 
73-D of the Act in respect of its tannery. 
Here also power is not used within ^e 
factory premises for any manufacturing 
purpose. But power is used only for 
pumping out water from a well outside 
the tannery premises. T^ere is a well in- 
side the tannery premises with an oil 
engine for pumping water herefrom. But 
the water from this well is not used in 
the manufacturing process due to some 
technical reasons. Water from the well 
outside the premises alone is brought 
through conduit pipes for the manufac- 
turing process. The well in question 
from which water is drawn for manufac- 
turing process is situated in a cocoanut- 
thope, a furlong away from the tannery 
premises; and in the open space between 
&e well and the tannery premises there is 
another tannery owned by a third person. 

This well, it is said, is common to 
seve3:al persons and with the aid of 


power wafer is pumped from the well to 
a raised tub and stored ther& From tViig 
tub the water flows through pipe lines 
laid imder the premises of the tannery 
belonging to a third party. On reaching 
the petitioner’s tanne:pr premises the 
water is filled in pits for the several 
t annin g processes. Power is used only at 
the stage of lifting the water from the 
well to the tub and thereafter there is 
free flow of water to the tannery premi- 
ses by the force of gravity. Within the 
premises lie tanning processes are car- 
ried on with the manual labour and no 
power is used. 'The Addl. Commissioner 
for the Workmen’s Compensation decided 
that the act of pumping water is also 
manufaduring process and as admittedly 
^ere is a wdl inside from which water 
is pumped by an oil engine, aU the essen- 
tials of definition of 'factory* under the 
Act are satisfied. 

Against this order of the AddL Com- 
missioner for Workmen’s Compensation, 
the owners ot the taimery preferred an 
appeal to this Court as provided for imder 
Section 82 (2) of ihe Act. On this appeal 
Venkatadri, J., upheld the contention of 
the owners of the tannery that they were 
not carrying on manufacturing process 
with the aid of power in any part of the 
premises and that therefore the order of 
the AddL Commissioner for Workmen’s 
Compensation was not correct.' Before 
the learned Judge the very maintainabi- 
lity of the appeal was questioned. But 
the learned Judge overruled the objec- 
tion. The Letters Patent Appeal has been 
preferred by the Regional Director 
against the decision of Venkatadri, J., in- 
asmuch as the maintainability of the ap- 
peal has been questioned and the owners 
of the taimery premises are not sure of 
the same, they have ex abundant! cau- 
tela_ preferred W. P, No. 2652 of 1966 under 
Article 226 of the Constitution for the 
issue of a writ of certiorari or any other 
appropriate writ quashing the impugned 
order. As differing views have been 
expressed by learned single Judge of this 
Court in the application of the Act to 
tanneries utilising water similarly obtain- 
ed, W. P. No. 1166 of 1962 which in the 
first instance came up for hearing before 
Srinivasan, J., was referred by the learn- 
ed Judge for hearing by a Division 
Bench. It is thus all the matters are now 
before us. 

4. The essential requisite for the esta- 
blishments in question — we are using a 
natural expression — to be liable for 
contribution is that they must fall vnthin 
the definition of 'factory* in the Emplo- 
yees’ State Insurance Act, 1948. The Act 
which is intended to provide for certain 
benefits to employess in case of sickness, 
maternity and employment injury and re- 
lated matters, by Section 1 (4), enact.s that 
it shall apply in the first instance to all 
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lactones including fa^nes belonging to 
the Goverement otoer 
lactones Under Section 2 (12) factory 
Is defined thus— 

” ’factory* means any premises including 
the precmcts thereof whereon twenty or 
more persons are employed or 
ployed for wages on any day of the pre- 
ceding twelve months and m any p^ of 
which a manufactunng process Is being 
earned on with the aid of poi>rer or Is 
ordinarily so earned on but does not 
Include a mine subiect to the operation 
of the Indian Mines Act 1952^ or a rail- 
way runnmg shed. 

The expressions "manufacturing pro- 
cess” and ' power” shall have the mean- 
ings respectively assigned to them In the 
Factones Act 1948” 

The Factones Act to which we have to 
refer for the defimtion of the expressioi^ 
“manufacturing process” and "power* 
defines factory* under Section 2 (m) thus 
” "factory ' means any premises In- 
cluding the preoncta thereof.— 

(1) Whereon ten or more workers are 
working or were working on any day of 
the precedmg twelve months, and In any 
part of which a manufactunng process Is 
being earned on with the of power, 

pr is ordinarily so earned on, — . 

but does not Include 

a mine subiect to the operation of the 

Mmes Art, 1952.” , ^ 

(Relevant part only estractedj. 

The matenal diSerence In the language 
Is, whereas in the Factones Art tea or 
more persons should be working in the 
premises, in the Art now under conside- 
ration the requirement is 20 or more per- 
sons and secondly whereas the Factories 
Act speaks of "ten or more workers are 
working or were working", the Art under 
consideration speaks of persons "employ- 
ed or were employed for wages". We may 
here point out that even under the Em- 
ployees' State Insurance Act, 1948, pre- 
yiously the language employed was ’per- 
sons are working or were working’ and 
It is by Art 44 of 1966 the words 'are em- 
ployed or were employed for wages’ were 
substituted The amendment gets a wider 
coverage of persons entitled to be bene- 
fited by the Employees’ State Insurance 
Act. As wdl be apparent by a reference 
to a defimtion of ’worker’ and ’employee’ 
in the respective Arts, whereas the ob- 

S ert of the Factones Art is to secure 
lealth. safety and welfare, proper work- 
ing hours and othex faaliUes for wor- 
kers employed and workmg in factones, 
the object of the State Employees’ 
Insurance Act is to secure matenuty, dis- 
ablement and medical benefits to emplo- 
yees in factones and establishments and 
also braefits to their dependents. The 
Factones Act does not extend its benefits 
to those working outside factory prend- 
ses and precmcts, whereas the State Em- 
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ployees’ Insurance Act by the definiUon 


of ‘emplovee extends its benefits to per- 
sons working m the establishments and 
those worlong outside, that u, to field 
workers Under the Factones Art the 
requirement is ten or more persons ar# 
or were working m the establishment 
where under the State Employees’ 
Insurance Act the requirement is "twenty 
or more persons are or were working In 
the establishment" Under both the Arts 
the manufactunng process must be ear- 
ned on with the aid of power. 

S, 'Manufactunng process* Is defined 
under Section 2 (k) of the Factories Act 
thus* 

"Manufactunng process” means any 
process for — 

(I) making, altering, repalrtog, orna- 


menting fiiushing packing oiling, wash- 
ing, cleaning breaking up. demolishing, 
or otherwise treating or adapting any 
article or substance with a view to its 
use. sale, transport, debvery or disposal. 


(il) pumping oil, water or sewage 


(Relevant part only set out). 

Tower* IS defined m the said Act thus-* 
'•"Power” means elertneal energy, or 
any ether form of energy which is toe- 
chamcally transmitted and is not gene- 
rated by human or anunal agency.” 

6. Now. we shall proceed to examine 
the requirements for 'factory’ under the 
Employees’ State Insurance Act. 1948. in 
the bght of the above defimUons. For an 
establishment to be a 'fartorv' the follow- 
ing conditions must be satisfied (1) there 
must be a premises which includes 
its preancis, (2) 20 or more persons must 
be cmploved in the premises for wages or 
must have been employed on any day of 
the preceding 12 months. (3) manufac- 
turing process must be carried on In any 
part of the premises and (4) the manufat> 
tunng process must be earned on with 
the aid of power or is ordinarily so ear- 
ned orL If the aforesaid conditions are 
satisfied then the entire premises includ- 
ing the precmcts thereof would be a 
’factory’ under the Act, even though the 
actual manufactunng process Is carried 
on in a part of the premises. Nrtther the 
expression 'premises* nor the term ’pre- 
cmcts’ IS defined in the Art. Strouds 
Judicial Dictionary interprets *premises 
as some definite place within metes and 
bounds, for example l^d or land wlto 
buildings upon it *1116 term ‘predncts’ Is 
defined in Shorter Oxford Dictionary 
thus 

“The space enclosed by the walls or 
other boundanes of a particular pla« or 
bmldmg or by an imaginary line drawn 
around”. 

Trednets’ Is a relative word and Is real- 
ly an adjunct of a premises. The word 
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'precincts’ comes from the Latin Prae 
Cingere meaning 'to surround or gird’. 
Webster’s 20th Century Dictionary, for 
the expression 'precincts’ in plural gives 
the meaning environs. It is defined fur- 
ther as an enclosure between buildings, 
walls, etc., specifically the grounds imme- 
diately surrounding a religious house or 
Church. The terms 'premises’ indicates 
the main building and its appurtenances. 
Lest any part of vacant lands attached to 
the establishment should be omitted In 
the definition precincts are included or 
added to the premises. The use of me- 
chanical process whether within the pre- 
mises proper or on the precincts, would 
make the place a factory, if other condi- 
tions are satisfied. In Halsbury's Laws of 
England, 3rd Edition. VoL 17, at p. 15, 
'factory' is described thus: 

"A Factory must occupy a fixed site 
but a place is not excluded from the de- 
finition of factory only by reason of the 
fact that it is in the open air. Subject 
to the exceptions mentioned hereafter, 
the area of the factory in the whole space 
contained within its walls.” 

As will be seen from the definitions it Is 
a requirement that a place forming pre- 
cincts must be a definite place with boun- 
daries. and it is essential that the place 
must be an adjunct of the principal pre- 
mises. But merely enclosing a part of 
the premises of an establishment where 
20 persons are employed with boundary 
walls and locating the place where power 
for the manufacturing process of the 
establishment is utilised just outride or 
adjoining land, may not be sufficient to 
take the establishment out of the defini- 
tion of 'factory', if all the other condi- 
tions are satisfied. In Nagpim Electric 
Light & Power Co. v. E. S. I. C.. (1967) 2 
Lab LJ 40 at p. 43= (AIR 1967 SC a364 
at p. 1366) the Supreme Court had to 
consider the question whether certein 
employees of the Nagpur Electric Light 
and Power Company were employees 
within the meaning of Section 2 (g) of 
the Employees’ State Insurance Act After 
referring to the requirements for a pre- 
mises to constitute a factory under the 
Act. Bachawat J., delivering the judg- 
ment of the Court observed; — 

"The premises constituting a factory 
may be a building or open land or both— 
see Ardeshir H. Bhiwandiwala v. State of 
Bombay, 1961-2 Lab LJ 77=(AJR 1962 SC 
29). Inride the same compound wall, 
there may be two or more premises; the 
premises used in connection whth manu- 
facturing processes may constitute a fac- 
tory. and the other premises within the 
same compound wall may be used for 
purposes unconnected with any manufac- 
turning process and may form no part of 
the factory”. 

Dealing with the reasoning of the High 
Court that the whole area over which the 


process of transmission was carried on 
including the sub-stations where electri- 
city was stored and supplied to the con- 
sumers by further transmission lines 
would all be a factory, it was said : — - 

"We cannot accept this line of reason- 
ing. It seems to us a startling proposition 
that every inch of the wide area over 
which the transmission lines are spread 
is a factory within the meaning of Sec- 
tion 2 (12). "A factory must occupy a 
fixed site” — See Halsbury’s Laws of 
England, 3rd Edn., Vol. 17. Article 15 
p. 15. The company’s factory has a fixed 
site. It is located inside the Kamptea 
Road premises and its boundaries are 
fixed by the compound wall of the pre- 
mises.” 

7. In Regional Director E. S. I. 
Corpn. V. Sriramulu Naidu. (1960^ 1 Mad 
LJ 257 at p. 262= (AIR 1960 Mad 248 af 
p. 251) the Division Bench observed: 

"In our opinion the scope of the statu- 
tory definition of the term 'factory’ and 
the application of the Act (the Employees* 
State Insurance Act, 1948) cannot be 
decided on the basis of what the emplo- 
yer. either for the sake of efficiency or 
convenience of management, does. e. g., 
by dividing the factory into various de- 
partments. The essential requisites of a 
factory under the Act are (1) a premises, 
geographical area within a certain boun- 
dary. (2) in a part of which at least manu- 
facturing process should be carried on 
with the aid of power and (3) twenty or 
more persons should be working in the 
premises. It is not necessary that all the 
twenty persons should be working in the 
same section or department.” 

8. There is no dispute that the tan- 
ning establishments under consideration 
carry on manufacturing process. Raw 
and dried skins and hides undergo va- 
rious processes with a view to their adap- 
tation for profitable use, sale and dispo- 
sal. This manufacturing process is mani- 
festly carried on by manual labour with- 
in the premises of the establishments and 
not outside. 

9. Really the substanfial question for 
consideration in these cases is whether it 
could be said that the manufacturing 
process is being carried on with the aid 
of power for the reason that the water 
utilised in the process is lifted by power 
from a well before it is taken through 
channels or pipes to the tannery preird- 
ses. This involves an interpretation of 
the clause 'manufacturing process is be- 
ing carried on with the ^d of power*. 
The manufacturing process that has been 
carried on in the establishments is tan- 
ning. The question is whether it can be 
said that the tanning is done with the 
aid of power. In these cases power comes 
into the picttire only in that the water is 
lifted &om a well situated outride the 
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establishments by electric power and 
stored in tubs and therefrom the water 
IS diverted into the establishments, the 
water flowing into the establishments in 
a normal way the ground levels facilitate 
ing the flow 

The words 'carried on with the aid of 
power* do not appear to us to have been 
used as terms of art and they are not 
techmcal eicpresaons. The words should 
be construed in the sense which people 
conversant with the subject-matter with 
wtich statute deals would attribute 
to them. The words *with the aid of 
powe^ look to us plain Engh-sh words 
meaning that power is employed m the 
manufacturmg process that u it also as- 
sists the manufactunag process. The 
vital question for consideration, is whelhar 
power m aid of manufacturing process Is 
used m any part of the premises or pre- 
cincts. If power is used outside the pre- 
mises and not even on tiie precmcts can 
it be said that the manu^ctunng pro- 
cess which IS earned on m the premises 
is done with the aid of power merely lor 
the reason the water used has been lifted 
from the well with the aid of power? 

Id. For ascertaining the force of the 
expression ‘with the aid of power* we may 
usefully refer to the deasioii in X<aw v 
Graham. (1901) 2 KB 327 at p 339 In 
which the application of words 'steam, 
water or other mechanical power is used 
in aid of the manulactunng proc^ came 
up tar conaderation. Under the 
Factory Act 1878. a premises would be 
factory wherein any rnamial labour was 
exercised by way of trade or for purposes 
of gam m or inadental to adapting for 
sale of any article and wherem or with- 
in preanets of which, steam, water or 
otiier mechanical power was used m aid 
of the manufacturing process earned on 
there. In the premises beer was bottled 
for sale, but the GJhnfj was done by 
rngmitJ labour The bottles however 
btJore being filled up were wash^ by 
a rotary brush dnveu by a gmati gas- 
engine held in position by hand. Lord 
Alverstone, C. J., while of the view that 
by a somewhat strain^ construction It 
is possible to regard the process of 
bottling the bear brought in caska wbole- 
eale as adapting of the article for sale, 
held that the washing of the bottles by 
mechanical means could not be fairly 
called a process which was used "in aid 
of* the bottlmg of the beer He ob- 
served.— 

'Tt IS true that the bottles must be 
dean, and that the respondents wash 
them because they are going to put beer 
Into them, but, in zay opinion, that ope- 
ration IS not “in aid of’ in the sense m 
which those words are used m the sec- 
tion.’’ 

IL Another dedrion which Is relevant 
In the context is that of Hajagopalaa. J., 
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hi New Taj Mahal Cafe Ltd. v. Inspec- 
tor of Factories, AIR 1956 Mad 600 at 
U 602. The question In that case was 
whether the use of a refrigerator run by 
electric power for storage purposes, m a 
re^urant where the preparation of food 
fifuSs and other eatables was done in a 
kitchen forming part of the restaurant 
would fall within the definition of manu- 
facturing process so as to bnng the res- 
taurant imder the defimtion of 'factory* 
m Section 2 (m) of the Factories Act for 
the reason that power could be consider- 
ed to be used in aid of manufacturing 
process. The learned Judge observed. — 

every place where a Fngeddre 

is used will not become a factory, even 
If the requisite number of persons are 
engaged in work on the premises where 
a refrigerator is m use If a refngerator 
was the only appliance driven by power 
that was used m the restaurant, what the 
gtatutory authorities had to deride was 
whether any manufactunng process was 
earned on with the aid of that refrigera- 
tor, that is with the aid of the power 
that was needed to work that refngera- 
tor ......... 

Normally refrigerator is used for the 
purpose of storage Even m a restau- 
rant articles are kept in the refngerator 
till they are required for sale Mere 5^ 
lage as such will not be part ot the 
pianufaetunag process as defined by Sec- 
tion 2 (k) Factones Act of 1948 
............ 11 however, a refngerator is 

used for treating or adopting any artide 
with a view to Its sale, then the test re- 
quired by Section 2 (k) would be satis- 
fied. 11 however, ice-cream is 

piade with the aid of a refngerator like 
a Tngedaire’, then the Irigedaire would 
have been used for making or otherwise 
treating or adapting the artirie for sale.’ 

12. The deririon in Longhurst v 
Guildford Water Board, (1961) 3 All ER 
^5 at p 550 though dealing with a some- 
what different set of fact^ is also in- 
structive fl“re the use of power cones 
Iji at the subsequent stage, that Is, after 
the processes of the mam purpose of the 
factory were over Water collected from 
springs and streams within an area flow- 
ed by gravity mto a filter house where 
the water was contained in filter beds 
snd there deansed of impunties. From 
the filter house the water pass^ Into a 
large concrete tai^ There was a pumP 
house physically separated from the filter 
bouse and three engmes therem with 
pumps drew water from the tank, put 
it under pressure and forced it along 
plains either up to a reservoir for distn- 
bution by fall of gravity to the houses in 
the District or through the mains direct 
to the houses. Under Section 151 (6) of 
tiie English Factones Act 1337, where a 
place within the prednets fonnii^ a fac- 
tory is solely used for some purpose other 
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than process carried on in the fac- 
tory, it is deemed not to form part of the 
factory for the whole purpose of &e Act, 
and the question was whether the pump 
house was not part of that factory, since 
the pumping of water was not incidental 
to filtering of water, but was only part 
of the distribution of water to consumers. 
Lord Guest, m his speech in the House 
of Lords said: 

"The 'processes carried on in the fac- 
tory’ cannot refer to any process whether 
it be a factoiy process or not. It must 
be a process which brings the premises 
within the definition of a factory imdCT 

Section 151 (1) Now, the main 

purpose of the factory in the present 
case is the filtering of water. The sole 
question which then arises is whether the 
pumping of the water is incidental to 
■&at purpose. Such storage as is mere- 
ly a necessar'/- and a transitory incident 
of the manufacturing process may be a 

factory purpose It was argued 

that tile pumping of the water _ was a 
necessary incident to the ffltering, but, 
in my opinion this was a different and 
new process which was being carried on. 
It was not necessary to the filtering of 
water that it should be pumped. All 
that was necessary was that it should 
.run away by gravity from the filters. 
■«The pumping was necessitated by the 
fact that the reservoir was situated at a 
higher level than the pumping station. 
The pumping, in my opinion, was part of 
the distribution of the water and not in- 
cidental to its filtering." 

13. The actual tanning_ process m the 
tanneries now under consideration is ad- 
mittedly carried on by hand. It matter- 
ed little to the tanning how the water 
required for cleaning was brought into 
the tannery premises. That^ aspect plays 
no part in the process. It is not neces- 
sary for the manufacturing process c^- 
ried on within the premises _ that the 
water shoiild flow at any particular pres- 
sure. Nor is it urged for the Regional 
Director that the taiinery process requires 
flow of water at any particular velocity 
or quantity for more effective ^d con- 
venient user of water in the tanning. The 
mere fact that water has been lifted _ at 
some point by mechanical process using 
power, will not itself make the manufac- 
turing process carried on in the tannery 
as a process carried on with the aid of 
power. The use of electric energy 
^ is at too remote a point and un- 
connected with the actual manufactur- 
ing process to associate it with the manu- 
facturing process and treat its user as in 
the coinse of manufacturing nrocess. We 
may well illustrate the absurdity of the 
proposition by an illustration. One can 
conceive of a case w^here water is trans- 
ported from a distance for tanning pur- 
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pose in dstems mounted on carts drawn 
by bullocks or even by . motor vehicle 
fitted with water tanks. Water may be 
pumped into the dstems or tanks with 
electric power. It wordd be ridiciflous 
to contend that the manufacturing 
process in the tannery is being carried on 
with the aid of electric power for the 
reason that water is pumped into the 
cisterns or tanks. Can it make any dis- 
tinction if indead of water being brought 
to the tanning premises as aforesaid 
water is led through conduit pipes from 
tubs near the well into which the water 
is pumped? We think, not. 

If there is no distinction in such a case, 
the fact that the well is situated in the 
immediate neighbourhood of the esta- 
blishment or adjacent to the establish- 
naent cannot be of much sigi^cance. The 
distance of tiie well from which water is 
taken, or the ownership of the interven- 
ing land in third party by itsdf is not a 
safe test. In a particular case it may 
emphasise or accentuate the disassoda- 
tion. In A. R. Md. Sulaiman v. Regional 
Director of E. S. I. Corporation, W. P. 
No. 691 of 1959 (Mad) the electric pump 
was not installed in the premises of a 
tannery but in land adjoining subse- 
quently acquired. The water lifted was 
mainly used for the purpose of irrigation; 
but was also used for purposes of tanning 
as a supplemental source. There was a 
well within the premises which was not 
worked by electric power. The question 
arose whether the establishment was a 
factory under the Act. The learned 
Judge Veeraswami, J., in rejecting the 
contention that the tannery is a factory, 
remarked: 

"It may be assumed that cleaning is a 
manufacturing process. But that by itself 
is not suffident. Can it be said that 
because water which is pumped out with 
the aid of power is used in the process 
of deaning the hides and ridns, deaning 
is done with the aid of power ? The res- 
pondent inges that such deaning with 
such water conformed to the reqmsites 
of the definition of a factory. But as I 
understand the definition, it is not suffi- 
dent to carry on cleaning \rith water 
pumped out from a ndghbourhood pre- 
mises or precincts with the aid of power." 
The learned Judge observes that cleaning 
that is done with water pumped out with 
electric power is not deaning done with 
the aid of power; but however distin- 
guishes an earlier case M H. Ismail Sa- 
hib & Co. V. Regional Director, R S. L 
Corporation, (1961) 1 Mad LJ 16 at 
p. 17=(A1R 1961 Mad 7) remarking only: 

"But it may be seen that in that case 
the piunp-installation was -ivithin the 
precincts of the tannery and in that sense 
the learned Judge regarded it as part of 
the tanning process. But that is not the 
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bare. The respondait has not been 
able to show that the pnmpmg of water 
Is done within the precincts of the £ae- 

Sn’lSSn 1 Mad U 16 at P. 17=(Am 
1961 Mad 7 at o 8) referred to above, a 
decision of the present Chief Justice as 
he then was, where electric power was 
employed in the establishment foi the 
pumping and storage of water which was 
subseQuently used lor several of the pro- 
cesses In tariT^inyy. the reasoning for the 
finding that the establishment la a factory 
r ung thus:— 

"'Water Is reciuired lor the manufac- 
turing process, presumably at a parti- 
cular spot and m particular flow of force. 
This is not merely a case of a small 
quantity of water being utilised In the 
ordinary wav. for. In that event, the em- 
ploye” would not take the trouble to use 
electrical energy to pump and store water 
in large quantities, and at a height But. 
smee the use of the electrical energy 
enables the employer to utilise the watCT 
in such manner as Is required in the 
manufacturing process itself, in effect he 
is using power for conduettng a part of 
that process.” 

Of cours** if water is desired for tanning 
at a particular phased flow or at a given 
veloaty and if electric power Is employed 
lor the purpose of securing water at the 
required flow or veloaty, dearly the 
power is utilised in aid of the manufac- 
turing process. But, such a requirement 
is no* made out in the cases now before 
us. The reasoning in the case }ust dt^ 
must therefore be confined to the facts 
of that case. 

14. In the above case the establish- 
ment in question was held to be a factory 
on another ground also It was observ- 
ed therein that the very pumping and 
storage of water in the establishment 
amounted bv itself to a manufactimmg 
process as defined in the Act. The learn- 
ed Judge followed for the proposition the 
decision of Hamachandra Iyer J (as be 
then was) in Moosa Kaziml V K. M. She- 
rifi, AIR 1959 hlad 542. With great re»> 
pect to the learned Judges we are unable 
to hold that the very pumidng and st^ 
rage of water as found should amount 
to manufactunng process aS defined in 
the Act. True. Sertion 2 (k) of the Fac- 
tories Act, while defining manufacturing 
process Indudes in the process, pumdng 
oiL watei or sewage. Section 2 (k) con- 
tains several sub-datises. cds. fl) to (v) 
Sub-clause (i) itself is very wide In its 
scope and coverage and any one o* the 
works enumerated therem where pow e r 
is used would make the process a manu- 
facturing process earned on with the aid 
of power Pumping oil, water or sewage 
in the contex* of the several sub-clauses 
of Section 2 (k) oan only refer to the 
operation of pumping itsdf as a substas- 
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iial activity Pumping itself must be the 
process. There are pumping installatiocs 
where oil. water or sewage eta are pumjv 
ed and power is used lor the purpose of 
pumping. The reference must be to cases 
where the process of pumping is Intend- 
ed to aid the adaptation of the liquid for > 
use or disposal. The manufactunng pro* 
of the establishments under conside- 
Tation is tanning. Pumping is not tha 
obtective or work of these establishments. 
Water is not processed in the establish- 
ments for storage and dlstnbutbn throu^ 
water maina at pressure. It cannot be 
contended that the place where tha 
pumping is carried on can itself be re- 
garded as an Independent factory At that 
place there may only one man. 

35. The case in AIR 1959 hlad 543 
wiudi was followed in (1961) 1 Mad U 16 
at p. 17= (AIR 1961 Mad 7 at P 8) was 
concerned with the definition of 'factory* 

In the Factories Act 1948 read with Pay- 
ment of Wages Act. The €stablishii.enl 
in question was a restaurant to which a 
bakery was attached and the question 
arose whether the use of electric power 
for the puroose of lifting water use d to 
the bakery and restaurant would cenvert 
the pr^iises into a factory when mors 
than the required number of persons 
worked in the premises Referring to 
the presence of an electric motor for th||^ 
purpose el lilting water, it was observed^ 
in that case that tiie definition of tbs 
term 'manufacturing process’ would coa* 
prehend such a case Reliance was 
ed on the decision of the Bombay High 
Court in Laxznibai v Chairman and 
Trustees, Bombay Port Trust, AIK 19M 
Bom IBO at p 181 where it was observe 
' On the evidence It is clear that m tha 
pumping station in question a process was 
employed for the purpose of pumpi^ 
water and If such a process was employed 
it was a manufacturing process ” 

That was a case under the Workmen® 
Compensation Act which also adopted the 
definition of "manufacturing nrocess* in 
the Factones Act and may be the evi- 
dence in that case warranted the conclo* 
sion that the pumping itself was a mani> 
facturing process. In Moosa Kazinfi# 
case, AIR 1959 Mad 542 where the esta- 
blishment was a hotel with a bakery ar^ 
nexed the distribution of water pumpw 
by electnc power was integrally connec^ 
ed with the hotel nod bakery busmess of 
the establishment m question. A refer* 
enee to Section 7 of the Factories 
gives some help in the interpretation of 
Section 2 (k) Under Section 7 the oc^ 
pier shall, 15 days before his occupation 
or use of any premises as a factory, send 
to the Chief Inspector a written noti« 
containing certam particulars inter alia 
the name and situation of the factory# 
the nature of the manufacturing proces* 
earned on in the factory during the pro* 
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vious 12 months in the case of a factory 
In existence and during the next twelve 
months in the case of all factories and 
the nature and quantity of power to be 
used. We do not think that in descnbrng 
the nature of manufacturing process car- 
ried on in the factories in question a pro- 
per answer would be the pumpmg oi 
water. In Maxwell on Interpretation of 
Statutes, 7th Edn., at page 183 it is said; 

’Tn determining either the gener^ ob- 
ject of the Legislature or the meaning of 
its language in any partici^ passage, it 
Is obvious that the intention whui aii- 
pears to be most m accord witii conv^- 
ence, reason, justice and legal prmciples 
Ed in-aU tises of doubtful si^cance 
he presumed to be the true one. 

In W. P. No. 691 of 1959 (Mad) above 
Sed, dealing with the argument ftat^ 
^ter used in the tannery^was bumped 
out with the aid of electric power ^d 
pumping of water was a manufect^g 
nrocess as defined by Section 2 (k) (i) of 
arflctories Act 1948 the ^ery w^ 
a factory, the learned Judge Veeraswami, 
O'., observed; , 

"The difficulty in accepting ffie ^ 
nrpssed for the respondent lies m 
ae^rt ffiat, although the electric pump 
Is used as a supplemental source for 
Riin'nlv of water to the tannery its loca- 
1 — i-un r,,'DTnisps or the pre- 


^supply pr^^or the pre- 

^dn^ thereol Nor ti 

Mocess within the meaning of the 
tiu^g proc^s wiwma ^ t^nces, it 

Employees’ State Insurance Act. ^ 

& Lath'S^ W?;h;. Toi^ol 

noRl'fMaffl'a.kto acase o{ tamely where 

SISIe W S - 

(AIR 1961 Mad 7) said: _ 

"Learned Counsel for the wnt peti- 
tions^ unable to show me any date 
b-ouer xa firaw mV inference that 

wherefrom I ^ uraw my mx 
i-Vip force of flow OI waxei^ wc ww 
&om which it is made to flow, 
im'TkoM- nf water in cleeninj?, wnicn is 
clearlv due to the power of gravity de- 

manufacturer, who ^ a 

electric energy to store W ^ 

height, so that he may have flow oi 
vs^r which has force and impact on the 


skins as part of cleaning.’ 

This decision proceeds on the basis that 
the establishment has taken to electric 
power for storing of irater for neater 
convenience and effective utilisation of 
water for -the purpose of cleani n g. On 
the facts as taken clearly electric power 
was utilised for manufacturing r ■'cess. 
Tffie decision stands on its own facts m 
the former one. In line with this deci- 
sion we may refer to Newton v. John 
Stanning & Son Ltd., (1962) 1 All ER 78. 
In that case there was a pump house 
within the curtilage of the factory pre- 
mises and the factory was carrying on 
the work of bleaching and finishing of 
textiles. Tran smis sion machinery was 
used in the pump house to pump water 
under pressure into the mill in the fac- 
tory. 'The question was whether the 
pump house was a factory imder the 
ynprlish Factories Act 1937. It was held 
that it was impossible to say that the 
ptrnip house must be treated as separate 
from the factory, since a process was 
being carried on therein which was im- 
doubtedly for or incidental to the work- 
ing of bleaching and finishing of textiles. 
It was foimd as a fact in that case that 
the pump was an essential part o''’ the 
works. There was no question of the 
pump house in that case being a separate 
factory on its own and it was held that 
the pump house was an integral part of 
the worlte. 

16. Secturing water required in a fac- 
tory by electricity may in a given case 
be so integrated with the other processes 
in the tannery as to form a n^ of manu- 
facturing process. The question whether 
in a particular case power aids the manu- 
facturing process is a question that has 
to be determined on a conspectus of 
several factors. The disassociation of the 
well and pumpmg from the factoiv pre- 
mises will be an element which has to 
be taken into consideration. The mere 
fact that water utilised has been pumped 
by electricity will not connect the pump- 
ing process with the manufacturing pro- 
cess carried on in a factory. There must 
be certain interlinking in the fimction- 
Lng of the pump wiffi the manufacluMg 
process carried on. in the factory. One 
can think of water being forced at pres- 
sure through the mains for the purpose 
of the factory. One can also conceive of 
water specially treated being , pumped 
into the factory with the use of electric 
power. 

17. In P. R. Abdullah and Co. v. iTie 
Regional Director, W. S. L Corporation, 
C. M. A. No. 150 of 1959 (Mad) the ten- 
nery consisted of two sets of buildings 
separated by a private road. From a v/ell 
adjacent to the godown m om ot the 
buildings water was pumped by elecm- 
dty and carried through tePes under t^ 
private road to the part of the factory 
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where were tanned. The learned 

Judge Eamachandra Iyer, J., (as he then 
was) after notii±ig the decision in (1961) 
1 Mad LJ 16=(AIR 1961 Mad 7) referred 
to the decision of the Division Bench m 
(1960) 1 Mad LJ 257= (AIR 1960 I&d 248) 
and summarised the ruling in that case 
thus: 


"In that case it was held that the essen- 
tial requisites of a factory within the 
rnpaninp' of the term in the Act were (1) 
a premises, geographical area within a 
certam boundary (2) m a part of which at 
least manufacturing process was earned 
on with the aid of power and (3) twenty 
or more persons should be working In 
the premises, though it was not neces- 
sary that all the twenty persons should 
be working m the same section of de- 
partment, BO long as the efforts of all the 
departments were co-ordinated to achieve 
the rnain objert of the factory 
Dealing with the ^se before him, it was 
observed. 


' But that cannot mean that where two 
buildings constitute a factory frem the 
mere circumstance that a pnvale road 
intervenes between they should be view- 
ed as two distmct premises m consider- 
UJK the question of the applicability of 
the Employees’ State Insur^ce Act. The 
pumping ofwaterisessentiMtothe manu- 
facturing process earned on on the side 
of the road. Between the two buildings, 
that IS, one where water is pumped out 
and the one where It is received, tnere is 
a pipe connection which should be aufS- 
oent to constitute the two buildiags as 
one prendses ” 


In the above case the only question con- 
sidered was whether the place where 
water was pumped could be considered 
part of the premises where tanning pro- 
cess was being carried on. 

18. The questions r^ed and the con- 
flicting views on the matter have be^ 
considered by Srmivasan. J.. in bL S 
Abdulla Basha & Co. v. Re^onal Direc- 
tor, “E. S L Corporation. Vf P "No 1487 
of ig51=ILR (1965) 1 Mad 293 In that 
case the well in question was situated at 
a distance of about 30 yards fr o m the 
tannery and neither the well nor the 
pump set belonged to the tannery esta- 
blishment For the establi^iment it was 
said that water was ob tain ed on pay- 
ment of a sum of Rs 20/- per month to 
the owners of the well and the v-ater 
was brought into the factory throi.gh a 
diannel from the site of the pump eet 
The learned Judge after noticing that the 
decision of Veeraswami, J In W F No 
691 of 1959 (hlad) should govern the case 
while discusdng the legal position, ob- 
Berved. 

.... I may exp r e ss it as my view 
that the mere fact that water is brou^t 
into the premises -^ih the idd ol power 


is not by itself sufficient to establish that 
8 manu^ctunng process is earned on 
with the aid of power If what Is ad- 
umbrated by the learned Additional Gov- 
eniment Pleader is the sole test, it is easy 
to conceive of a situation where this 
argument may lead to Bomewhat startling 
re^ts Supposing the water required 
for the purpose of cleaning is secured 
from a source of municipal supply, that 
Is. taken from a tap In the premises ol 
the factory, can it be said that smee the 
mumdpality supplies the water by usu^ 
power in its installation, the water so re- 
ceived by the petitioner factory and used 
in some manufa cturing process the pro- 
cess itself is carried on with the aid of 
power?" 

The learned Judge also gives another 
illustration of water bemg transported to 
the factory premises by a lony or other 
means ol mechanical propulsion, the 
water being pumped out from a well 
elsewhere. Pointmg out that the Illus- 
trations indicate that ^e construction 
sought to be placed upon the expression 
*with the Bid of power’ Is somewhat 
Btralned. the learned Judge goes on to 
observe 


’•What Is contemplated by the defini- 
tion is that power should be used in the 
carrying on of the manufactunng pro- 
cess. As I understand the process In- 
volved. It consists In soaMpg raw bides 
and skins In water It is not ^ted that 
any part of the cleaning operation Is 
earned on with the aid of power, such as 
to say, by storing the water m the tan- 
ning vats by mechamcal means with the 
aid of power or by the use of power la 
scrapping the stias or the like associat- 
ed operations. The solitary circumstance 
that water is pumped out of the well and 
stored In the vats is relied upon by the 
respondent in his elairp that tiie cleaning 
process itself must be s^d to be doue 
with the aid of power ” 

The learned Judge distmguishes the ded- 
oon in (I960) 1 Mad U i'i7=(AIB 1960 
hlad 248) with the observation that it 
pnnapally turned upon the question 
whether the two premises constituted a 
Bujgla unit, and that it was not decided 
therem that the use of the water derived 
with the aid of power would amount to 
the use of power m manufacturmg pro- 
cess. Referring to the decision in (1961) 1 
Mad LJ 16=(A1B 1961 Ma d 7) where It 
was observed that the very pumping and 
storage of water amounted to a manufao- 
tanag process, the learned Judge observ- 
ed. 


"With great respect 1 am unable to 
follow this decision. Firstly, it seems to 
me that the various sub-clauses of the 
definition of knanufacturing process’ are 
mutually exclusive The first sub-clause 
In Section 2 (k) which defines "Manufa^ 
turing Process” is itself of very broad 
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amplitude and covers a variety of pro- 
cesses, the carrying out of any one of 
which with the aid of power would make 
the process a manufacturing process. Sub- 
clause (2), which reads “pumping of oil, 
water or sewage” is in the context dist- 
inct and is intended to deal with mere 
pumping operations for it might other- 
wise be contended that since pumping per 
se does not affect any alteration in the 
article no process of manufacture is at 
all involved. There are large pumping 
installations, which deal with oil, water 
or sewage, which utilise power for the 
purpose of pumping and unless this part 
of the definition is available, such instal- 
lations could not be brought within the 
category of factories. AIR 1954 Bom 180 
was a case of that kind. This sub-clause 
was not to my noind intended to take in 
an andllary operation of pumping water 
as in the present case and to postulate 
the use of that power as covering use of 
power in aid of the manufactiuring pro- 
cess itself. It is not the case of the 
department that water is required in a 
particular flow or force to serve the pur- 
pose of any of the manufacturing process 
involved. Water in fact is required in a 
static condition as it were for the pur- 
pose of soaking the raw hides and skins 
to make them pliant and to facilitate the 
deaning of the skins. Had it been a 
case where water had to be directed in 
a powerful flow which could be achieved 
only with the aid of power, and that this 
k^d of flow was necessary for the pur- 
pose of cleaning or any of the assodated 
processes of manufacture, then undeniably 
power could be said to be used in the pro- 
cess of manufacture. But where water is 
pumped for the purpose of securing its 
supply and nothing more and power is 
not used in the process of manufacture 
itself, it seems difficult to hold that this 
part of the definition would at aU be at- 
tracted.” 

The learned Judge concludes: — 

"Giving the matter my careful conside- 
ration, I am of opinion that unless power 
is directly used in the process of manu- 
facture, the premises cannot come with- 
in the definition of 'factory’ in the Act. 
The use of power for pximping water, 
which water is used for subsequent manu- 
factxuing purposes, with nothing more 
cannot justify the inference that the power 
is used in the process of manufacture.” 

19. Ha^dng given the most careful con- 
sideration to the differing views express- 
ed in the decisions of the learned Single 
Judges of this Court which led Sriniva- 
SEin, J., to refer W. P. No. 1166 of 1962 
to a Division Bench, we are inclined to 
agree with the approach of Srinivasan, J., 
in the application of the definition of 
'factory’ to tanneries like those under 
consideration, that where water is pump- 
ed for securing its supply and nothing 


more, and power is not used in the 
manufacturing process itself the definition 
is not sttrsctcd. TIig nisrs uss of powgt 
for pumping water which is used for the 
subsequent manufacturing purposes can- 
not be described as the use of power in 
the manufacturing process. We are in 
conciu-rence with Srinivasan, J., in his 
view that the reference to pumping of 
oil, water or sewage under the definition 
of manufacturing process is intended to 
deal only with pumping installations 
where the main process itself is pmnp- 
ing of oU, water or sewage. The sub- 
clause is not intended to cover pumping 
which is merely ancillary to some other 
manufacturing process. Only, we would 
like to circumscribe the requirement by 
a limitation. The question whether the 
manufacturing process is being carried on 
with the aid of power is loltimately one 
of inference from facts. It may happen 
that in a particular establishment the 
pumping of water and utilisation of it in 
the manufacturing process is so integrally 
connected with the manufactiumig pro- 
cess that the pumping cannot be dis- 
associated from it. May be that the actual 
process of tanning is carried on by manu- 
al labour. All the same the pumping of 
water may in a given case be so intimate- 
ly linked up with the manufacturing pro- 
cess in its location, object and operation, 
say as envisaged in (1961) 1 Mad LJ 16 
at p. 17= (AIR 1961 Mad 7 at p. 8) to 
secure flow of water with force and im- 
pact for the cleaning of skins with a view 
to more efficient and economical working 
of the tannery, that it would be difficult 
to disassociate the pumping process from 
the actual tanning process. The test is 
not whether power is necessary for the 
manxifactiuing process but whether in 
fact power is used in the manufacturing 
process. The nature of the definition is 
such that for its application no princi- 
ples in the abstract could be laid down:. 
We can only indicate the true scope of 
the several material expressions in the 
definition. 

20. We shall now examine the cases 
on hand in the light of the above discus- 
sion, In W. P. No. 2652 of 1966 which is 
also the subject; of L. P. A. No. 43 of 
1964, the Addi. Commissioner for Work- 
men’s Compensation would hold the pre- 
mises as a factory for the only reason 
that within the tannery premises there 
is a well and water from the well is pump- 
ed by an oil engine, that is, by the 
use of power. The contention of the esta- 
blishment is that the water from this well 
is not used in the manufacturing pro- 
cess due to technical reasons, and the 
water used for tanning is brought from a 
well outside the tanning premises. It is 
also the contention of the establishment 
that the well from which water is taken 
for the tannery, no doubt by the use of 
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power, is situated in the comer of a Co* 
conut Thope owned in common with 
others at a distance of nearly a furlong 
from the tannery premises. In the view 
he has taken that the presence of an oil 
engme attached to the pump within the 
tannery would itself be sufficient, the 
AddL Commissioner for Workmen’s Com- 
pensaPon thought that it was not neces- 
sary for to examine the contention 
cm behalf of ^e estabhabmeait that the 
water is pumped from a well situated on 
different premises far away from the 
tanning premises. There is no finding 
even that water from the well in the 
tanning premises was to any extent used 
in the tanning process. The mere exis- 
tence of the pump set worked by power 
cannot make the premises a factory The 
requirement of the definition is not just 
that power is used in any part of the 
premises. The essential postulate Is that 
power must be used in aid of the manu- 
facturing process in the premises. There 
being so such finding In this case by the 
Additional Commissioner for Workmen’s 
Compensation, the order in question has 
to be quashed. 

2L Coming to W P No 1166 of 1962, 
In the counter-affidavit of the Regional 
Bixector Employees’ State Insvsxance 
CorporaPon, it is admitted that the 
pump set Is situated outside the western 
compound wall of the tannery All that 
is stated is Put Pie eastern emhaokment 
of the well Is connected with the western 
wall of the tannery The employer, it is 
stated, pays rent not only for the tan- 
nery but also lor the open space where 
the well Is situated. It Is not denied t^t 
the water from the well is taken only by 
an earthem diannd Into the tannery 
wherem the washmg and cleaning process 
of the skins is done only by hands. Nor 
is the statement In the affidavit tiiat 
labourers working in the tannery have 
no access to the pump set which is in 
charge of an independent care-taker, de- 
nied. The water it is stated, is first 
stored in a tub near the well and the 
water so stored is used also for personal 
needs of the labourers and others, that is 
for bathing and dnnking purposes. It is 
one horse power motor that pumps the 
water into the tub On the facts the 
pumping of water has little to do 
the actual tanning process. It cannot be 
said that the pumping process is so Inte- 
grated with the manufacturing process 
within the tannery premises as to make 
It part of the manufacturing process. The 
Dtunping of water by power la not inci- 
dental to the tannery process which goes 
on withm the premises, in the ah«;.»nr«‘ 
of other indida, it will be rnaidne* a dist- 
inction without difference to hold that as 
the pump set is just outside the com- 
pound wall it must be held to be In aid 


sence of distance in a case of this kind 
vrithoOt any other clmching features 
shows no nexus between the manufactur- 
ing process and the pumping To diffe> 
entlate between tannenes where the 
pump set is just outside the premise and 
adjoining the compound wall and tanne- 
ries where the pump set is situated at a| 
distance, and make the former liable foil 
contribution, will be to make a classlfi I 
cation without any rational basis for the' 
aami*, It follows that the tanneries in 
question as worked do not fall withm the 
scope of Section 2 (12) of the Employees i 
State Insurance Act read with the Fac-| 
tones Act 1948 and that the provisions ofl 
the EmployeesI State Insurance Act can- 
not be applied to the tanneries. A writ 
will issue as prayed for in W P No 1168 
of 1962 order dated 7-4-1961 made 

by the Region^ Director, Employees’ 
State Insurance Corporation the subject 
of W P No 2652 of 1966 is hereby quash- 
ed and the Rule Nisi therein made abso- 
lute. In the circumstances It Is unnecessary 
to examine the malntalnabihty of the ap- 
peal, a M. P No 270 of 1961 L. P 
No 43 of 1964 is therefore dismissed. 
Having regard to all the circumstances, 
there will be no order as to costs m the 
writ petitions and the Letters Patent Ap- 
peal. 

JHS/DVa Order accordingly 
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R Gopalaswami Iyengar and M Srini- 
yasan, for Appellants; T. R. Srinivasan 
and T. Shanmughan, for Respondents. 

SADASIVAM, J.; — The suit properties 
consisting of two houses bearing Door 
Nos. 4 and 5, South Hanumantharayar 
Koil Street. Erod^ were purchased 
one Karuppaswami Mudaliar, who died in 
1944. The said Kamppuswami Mudaliar 
had two sons, Sivaraman and Samiappa. 
Sivaraman predeceased Karuppuswami in 
1939 leaving Ms widow Karuppayee and 
tMee sons, Palaniappa, Shanmugham and 
VyapurL The other son Samiappa, the 
defendant in the suit, married 
Kaveriammal as his first wife and through 
her he had a daughter Perianayaki alias 
Ghanambal, who is the second plaintifi 
in the suit, the first plaintiff being _ ihe 
husband of the said second plaintiR 
nh analnkT^bmi, the third defendant, is 
the second wife of Samiappa and the 
second defendant Sivaraman is the minor 
son of Samiappa through DhanalakshmL 
Klaruppuswami Mudaliar executed a set- 
tlement deed Ex. A-2 dated 4-2-1940 in 
favour of Kaveriammal in respect of Me 
suit properties and two other properties 
describing them as his self-acquired pro- 
perties. He has mentioned in the settle- 
ment deed that as his son Samiappa was 
ill-treating Mm and not maintaining him, 
he had executed the settlement deed giv- 
ing the suit properties and other proper- 
ties absolutely to ELaveiiammal, but sub- 
ject to the condition that sbe should 
maintain Mm during his lifetime. 

But even on 6-9-1940 Karuppuswami 
executed the cancellation deed, a regis- 
tration copy of wMch has been marked as 
Ex. B-2, on the ground that he was not 
maintained properly and that he desired 
to have the earlier settlement deed Ex. 
A-2 revoked. Eiaveriammal who had 
conveyed the properties imder Ex. B-3 
dated 17-6-1940 in favour of her mater- 
nal imcle Marimuthu Mudaliar got back 
Ihe properties tmder the settlement deed 


Ex. B-5 on 26-5-1943, On 27-2-1956, she 
executed a settlement deed Ex. A-1 in 
favour of the plaintifis, namely, her son- 
in-law and daughter. It is on the strength 
of this settlement deed the plaintiffs have 
filed the smt to recover Rs. 10,800 as 
damages for use and occupation for three 
years from 3-9-1956 to 3-9-1959. from 
the defendants. The plaintiffs <hd not 
sue for possession of the two houses on 
the ground that they had ffled R C. O. P. 
No, 116 of 1958 on the file of the District 
Munsifs Court, Erode against the tenant 
for Possession, 

2. The contention of the defendants 
is that the suit properties were not the 
separate properties of Karuppuswami 
Mudaliar, but were his joint family pro- 
perties, that Karuppuswami Mudaliar had 
no right to execute the settlement deed 
in favour of Kaveriammal. that there was 
a partition between Samiappa and his 
nephews, that as Samiappa, was not men- 
tally sound the suit properties were 
managed by the third defendant on be- 
half of her husband and her son Sivara- 
m m by letting out to tenants and that the 
ewction proceedings taken by the plain- 
tiffs against one Perianna Goundan as 
though he was a tenant are not valid. 
Even Kaveriammal had filed petitions for 
eviction in respect of houses bearing door 
Nos. 4 and 5 South Hanumantharayar 
KoU Street, Erode. Her eviction petition 
in respect of the house bearing Door No. 

5 was dismissed in R R C. No. 179 of 
1949 on 8-4-1950 on tiie ground that die 
had no title to the property. Her peti- 
tion for eviction in respect of the house 
bearing door No. 4 ended in her favour in 
R _R. C. No. 10 of 1949. But her appli- 
cation for delivery in pursuance of the 
eviction order was not successful as ^e 
was obstructed by the third defendant 
and the petition filed Iw her for removal 
of obstruction and delivery was dismiss- 
ed. The plaintiffs themselves filed R. C, 
O. P, No. 116 of 1958 against one Perianna 
Goundan treating him as a tenant in res- 
pect of premises No. 5 South Hanuman- 
tharayar Koil Street, Erode, and obtained 
an ex parte order of eviction and at- 
tempted to take delivery through Court, 
but they were obstructed by defendants 
2 and 3. The petition filed by the plain- 
tiffs for removal of obstruction and deli- 
very was dismissed. The contention of 
the defendant is that the suit is not main- 
taiMble. not having been filed within the 
period of limitation specified in respect 
of orders made in execution proceedings. 

3. The learned Subordinate Judge 
overruled the contentions of the defen- 
dants and decreed the suit for damages 
at the rate of Rs. 97/- per month. Defen- 
dants 2 and 3 have preferred Appeal No. 
244 of 1961, and the first defendant has 
filed Appeal No. 572 of 1962 against the 
decree passed against them and the plain- 
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tiffs have filed a memorandum of ctoss- 
obiecUons m Appeal No 244 of 1961 
that the trial Court ought to 
have decreed Es 200/- per month aa 
riaiTia pes for use and occupation. 

4. Sn M. S Venkatarama Iyer appear- 
ing for defendants 2 and 3 urged three 
points before us namely that the emt 
properties are joint family properties of 
Karuppuswami Mudaliar and his sons, 
that even if Karuppuswami Mudaliar was 
absolutely entitled to the smt properties 
the settlement deed Ex A-2 has been 
vahdly revok^ by Karuppuswami for 
non fulfilment of the condition subse- 
quent m the document and that the suit 
is not mamtamable masmuch as Kave- 
nammal and the plamtiSs have not filed 
suits withm one year to set aside the 
summary orders made under Order XXI, 
Rule 99 C. P C. as required under 
Order XXI Rule 103 C P C. Sn M S 
Vertotarama Iyer also wanted to argue 
that the defendants had acquired title to 
the smt properties by adverse possession, 
but he was unable to point out any plea 
in the pleadmgs, or any issue to justify 
his raismg su(£i an argument. 

5 Sn M. S Venkatarama Iyer appear- 
ing for defendants 2 and 3 referred to 
paragraph 12 of the judgment of the 
learned Subordinate Judge m which it is 
stated that the learned Advocate for the 
plaintiffs placed sole reliance on the reci- 
tals m the settlement deed Ex A-2 ^t 
the suit properties are the sell acquired 
properties of Karuppuswami Mudaliar 
and cntiosed the finding of the Subordi- 
nate Judge that he was inclined to agree 
with the contention as there was no rea- 
son why Raruppuswamy Mudaliar should 
introduce false rentals in a document 
executed twenty years prior to the case 
He urged, on the strength of the decision 
[n Ramrati Kuer v Dwanka Prasad, 
AIR 1967 SC 1134 at p. 1140 that the 
statement m Ex A 2 is not admissible 
and m any case, no value should be at- 
tadied to it. 

In the said case there was a redtal in 
the gift deed of 1953 that the donor got 
the properties from her husband It is 
not stated in that decision that the state- 
ment is ina dmi ssible in evidence. Sudl 
statements are admissible under Section 
13 of the Evidence Act, though the value 
to be attached to the statement would 
depend upon the facts and cucumstances 
of each case But the statement in the' 
gift deed was held to be of no value in 
toe above case as the donor who was not 
alive at toe time of toe htigahon, had 
made a statement several years earlier in 
192 d that her husband predeceased her 
father m law and that this earher state- 
ment of 1925 was admissible under Sec- 
tion 32 (3) of toe Indian Evidence A ct 
and It was entitled to great wo^t as 
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it was made at a time when there was no 
trouble whatsoever in the family 

6 It is true that the statement of 
Karuppuswami in Ex A-2 that the pro- 
perties covered by it are his self acquir- 
ed properties Is a self-serving statement 
and it is not possible to find solely on the 
strength of this statement that the pro- 
perties covered by it were his self-ac- 
quired properties. But there are several 
other circumstances In this case which 
have been referred to by the learned 
Subordinate Judge m other portions of bis 
judgment and they clearly support the 
recitals m Ex A-2. Though Karuppa- 
swami executed Ex A-2 m 1940 the first 
defendant did not protest or take any ac- 
tion in respect of the same Kavenam- 
mal filed O S No 120 of 1945 on the 
file of the District Munsafs Court, Erode, 
against her husband Samiappa and Karup- 
payee the brother’s widow of Samiappa. 
Samiappa was Insane at that time and he 
was represented by his brother’s son 
Palaniappa in that suit. 

Kanippayee was given up In that suit 
and Kavenammal got an ex parte decree 
against her husband for Rs, 2000/- beuy? 
the vjue of the house covered by the 
seltiement deed Ex A-2 whidi was demo- 
lished and removed by her husband and 
Kanippayee Ibus, on the strength of 
the settlement deed. Kavenammal got a 
decree against her husband, as evioene- 
ed by Ex A-4. In execution of the d^ 
cree. she attached certam amount in tp 
Erode Urban Bank on the ground that the 
amount belonged to her husband But 
the brother’s sons of her husband filed a 
claim on the ground that m a parttoon 
between them and the first defendant 
herein, evidenced by a registered docu 
ment dated 16-5-1946 the amount fell to 
their share But it is clear from the 
order Ex A-5 that the partition deed was 
brought about two months after the de- 
cree only with toe intention to defraud 
the decree-holder Kavenammal and at 
any rale to delay the execuUon and rea 
hsation of the decree, and the claim V’as 
dismissed. 

If really the properties covered by 
Ex A-2 were joint family properties of 
Karuppuswami it is unlikely that the 
brother s sons of the first defendant would 
have kept qmet Subsequently Kaven 
animal filed O S No 20 of 1947 on the 
file of toe Distnct Munsifs Court Erode, 
against her husband Samiappa, her hus- 
band s brother s son Palaniappa and Karup- 
payee It is true she exonerated Palaniappa 
and Kanippayee But she got a decree 
against her husband Samiappa for arre^ 
of rent m respect of toe houses covered by 
Ex A 2. The contention of defendant 
2 and 3 that Samiappa was insane and 
was not represented by any guardian m 
O S No 20 of 1947 has been nghtly re- 
jected by toe learned Subordinate Judge. 
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There is nothing to show that Samiappa 
continued to be insane when the suit 
O. S. No. 20 of 1947 was instituted on 
the file of the District Munsif’s Court, 
Erode, though he was no doubt, _ treated 
as insane at the time of the earlier suit. 

In fact, according to defend^ts 2 and 
3, there was regi^ered partition deed 
dated 16-5-1946 between Samiappa and 
his brother’s sons. It should be noted 
that the said registered partition was 
subsequent to the earlier suit O. S. No. 
120 of 1945, on the file of the District 
Munsif’s Court, Erode and prior to O. S. 
No. 20 of 1947, on the file of the same 
Court. Apart from these proceedings, 
there is one other strong drcumstance, 
which clearly supports the case of the 
plaintifis. Samiappa was arrested and 
sent to civil Jail in execution of the 
decree obtained by his first wife Kaven- 
proTTinl. But his second wife Danalaksh- 
mi Ammah her brothers and her father 
joined together and told Samiappa '^t 
they would not give a single pie to Ka- 
veriammal and that he might go to 
The grievance of Samiappa was that his 
second wife Danalakshmi Ammal did not 
help him, though she was in possession of 
his properties and the properties cover- 
ed by the settlement deed. Samiappa 
filed a covmter. Ex. A-l_l, in the daim 
■•^petition by his second wife Danalakshim 
Ammal mentioning the above facts and 
admitting that he had to pay the arr^rs 
of rent in respect of the house properues 
covered by the settlement deed executed 
by his father in 1940, to his first wife 
KaveriammaL 

It should be noted that the third de- 
fendant Danalakshmi Ammal claims to 
be in possession of the suit properties only 
on behalf of her husband Samiappa. 
Hence in the face of the admission of 
Samiappa in Ex. A-11, the third defen- 
dant cannot claim the suit properties on 
his behalt It is true that it is open to 
the second defendant as the grandson of 
Karuppuswami Mudaliar to put forward 
a claim that the suit properties are 3 omt 
family properties. But the suit proper- 
ties were really purchased by Karuppu- 
swami. Mr. M. S. Venkatarama Iyer 
urged that the suit properties were p^- 
chased from out of the mcome of 
Press run in the name of Sivaraman. The 
mere fact that Karuppuswami conducted 
a Press in the name of his eldest son 
Sivaraman would not make the Press a 
joint family property. In facti ew- 
dence of Danalakshmi Ammal is that the 
Press belonged to Karuppuswami. Thus 
the above facts clearly justify the con- 
clusion of the learned Subordinate Judge 
that the suit properties are the self-ac- 
quired properties of Karuppuswami and 
that he was competent to execute the set- 
tlement deed Ex. A-2. 


7. There is no substance in the con- 
tention that the settlement deed Ex. A-2 
was executed by Karuppuswami in 
favour of Kaveriammal on condition that 
she should maintain him and hence 
Karuppuswami was entitled to revoke 
the settlement deed on the failure of 
Kaveriammal to maintain him. Under 
Ex. A-2 Karuppuswami Mudaliar has 
given absolute interest in the properties 
covered by it to KaveriammaL It is true 
one of the terms of the settlement deed 
is that Kaveriammal should maintain 
Karuppuswami during his lifetime. But 
there is no power of revocation in the 
settlement deed Ex. A-2. Whatever cause 
of action Karuppuswami might have had 
to recover maintenance from Kaveriam- 
mal, he had no right to cancel the settle- 
ment deed Ex. A-2. Hence the revoca- 
tion of the settlement deed by Karuppu- 
swami is invalid. The third and last con- 
tention urged by Sri M. S. Venkatarama 
Iyer is a substantial one and, in our opi- 
nion, it has to be accepted. Under Order 
XXI, Rule 103, C. P. C. 

"Any party not -being a judgment-deb- 
tor against whom an order is made under 
Rule 98, Rule 99 or Rule 101 may insti- 
tute a suit to establish the right which he 
claims to the present possession of the 
property, but, subject to the result of 
such suit (if any), the order shall be con- 
clusive.’’ 

Kaveriammal did not file a suit within 
one year after the order Ex. B-80 when 
her application to remove the obstruction 
caused by the third defendant, Danalak- 
shmi Ammal, and deliver the house bear- 
ing door No. 4, South Hanumantharayar 
Koil Street, Erode, in pursuance of the 
order in H. R. C. No. 10 of 1949 on the 
file of the District Munsif’s Court, Erode, 
was dismissed. Instead of taking steps to 
vacate the order, Kaverianamal ’ merely 
settled the properties in favour of her 
daughter and son-in-law. Even the plain- 
tiffs (who claim under Kaveriammal) filed 
an eviction petition against one Perianna 
Goundan treating him as a tenant in the 
premises No. 5, South Hanumantharayar 
Koil Street, Erode, and got an ex parte 
order for eviction in R. C. O. P. No. 116 
of 1958, on the file of the District Mun- 
sif’s Court, Erode; they were obstructed 
by defendants Nos. 2 and 3, when they 
attempted to take delivery of the house 
in execution of the order of eviction, and 
their application for removal of obstruc- 
tion and deliver^’- was dismissed. The 
plaintiffs did not file a suit within one 
year as required under Order XXI, Rule 
103, C. P. C. They, however, relied on 
the fact that the present suit was pend- 
ing at the time when the order Ex. B-78 
was passed. 

8. In Seethamma v. Kotareddi. (1949) 1 
Mad LJ 593=(AIR 1949 Mad 586) (FB), a 
Full Bench of this High Court has held 
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that the providons ol Ordei Rule 

63 C P C. are mandatory and the ded- 
aon m a petition is final unless the 
party aggrieved takes the course indicat- 
ed m tte rde by instituting a suit to 
supersede it vnthin a year It has been 
further held that the specific provisions of 
Order XJO, Rule 63< override the more 
general pnndple enunciated In Sec. 11, 

C. P C. In that case, the decree-holder 
In O S No 527 of 1930 on the file of 
the District Munsifs Court, EUore, at- 
tadied certain properties and brought 
them to sale. But the mother of die 
judgment-debtor preferred a claim m res- 
pect of some of the properties on the 
ground that she had obtained a mainte- 
nance decree with a charge over those 
properties. But even four days prior to 
the claim petition filed by the mother of 
the ludgment-debtor the decree-holder 
filed O S No 231 of 1936 on the file of 
the District Munals Court, EUore, re- 
presentmg the general body of creditors 
for a de^ration that the charge decree 
obtained by the mother of the judgment- 
debtor was coUusive and not binding on 
the creditors and that the property al- 
ready purchased was not liable for her 
maintenance. The claim petition was 
dismissed on the representation of the 
decree-holder that be had already filed 
the orlguial suit, O S No 231 of 1936. 
on the file of the District Muosirs Court, 
EUore, The mother of the Judgment- 
debtor succeeded In establishing the vali- 
dity of her charge decree when O S No 
231 of 1936 went up to the High Court. 
But when she filed an execution applica- 
tion for enforcing the maintenance de- 
cree the auction purchasers filed O S 
No 91 ol 1943 for a declaration that ehe 
cannot execute her decree as she had not 
filed a suit within one year for sethng 
aside the order dismissing her claim, and 
this contenticin was accepted by the FuU 
Bench. 

9 In Kaleswar AIiUs Ltd v Govmda- 
swami, ILR 1946 Mad 536-(AIR 1946 
Mad 76) the decision in Akkammai v 
Komaraswamy Chetty (1942) 2 Mad LJ 
315=(AIR 1943 Mad 36) affirmed later In 
the above FuU Bench was followed and 
It was held that the rfaim in that suit 
was barred as against the obstructors by 
reason of the provisions ol Order XXI 
Rule 103 C P C. It was pointed out 
in this decision that though the Division 
Bench case m -(1942) 2 Mad LJ 316— (AIR 
1943 Mad 36) dealt with the effect of 
Order XXL Rule 63 C P C. on princmle. 
what was laid down in that Bench deci- 
sion would also govern the case under 
consideration as the procedure Indicate 
by the Code is the same, and Order XXZ. 
Rule 103 C. P C. corresponds to Order 
XXL Rule 63 C. P a 
JO Two earlier single Judge s decf- 
docs ol this Court, taking 8 Contrary 
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view were not referred to, or discussed, 
in the Full Bench decision. In Falanl- 
appa V Ramaswaml, AIR 1937 Mad 58:^ 
Venkataramana Rao. J.. has held that the 
institution ol a suit under Order XXI, 
Rule 103 C. P C. is not the only remedy 
against the order under Order XXL Rule 
98 C. P C, and that the rule only con- 
templates the establishment of a right to 
the property to supersede the order Be 
has held that if such a right is established 
within a year the order must be held to 
have been superseded and that It is not 
necessary to institute a suit within ona 
year He observed that the policy under- 
lying Order XXL Rule 103 C. P C. la 
to have a speedy settlement ol the ques- 
tions of title raised in execution sales and 
that what makes the order conclusive 
under Order XXL Rule 103 Is not the 
failure to institute a suit, but the failure 
to have the right established. 

la Umanath v Pedru Soma, AIR 1S50 
Mad 19 Govindarajach^ J.. has relied 
on the above decision of V pnVataramflTia 
Rao J.. and held that where a suit or an 
appeal already filed ^ the claimant is 
pending at the time when an order under 
Order X3^ Rule 98 C. P C. dismi.vdng 
his claim is made it is not obligatory on 
his part to file another suit imder Order 
XXL Rule 103 a P a within one yc« 
of the order under O XXI R. 98 & I* C- V 
and that in such a case, the order Is subv^ 
Ject to the dedsioo in the suit or ai>* 
peal pending at the time But these deci- 
sions should be deemed to have been 
overruled by the Full Bench deddon, 
which has considered the pnndples gov 
eming the question. Ihere Is nothing in 
Order XXL Rule 103 a P C. to show 
that it requires an unsuccessful party 
odIt to establish his right within a year 
It only requires that the unsuccessful 
party should file a suit within a year w 
establish the right claimed. 

IL Sri T R. Srinivasan, appearing 
for the plaintiffs brought to our notiM 
the dedrion in Goplram v SewantilaL 
AIR 1960 Cal 580 which relied on the 
above decisions in AIR 1937 Mad 582 ana 
AIR 1950 Mad 19 and distinguished the 
deddon in Abdid Rahim Rowther v 
Swaimnatha Odayar (1955) 1 Mad LI 
322=(AIR 1956 Mad 19) which followed 
the Pull Bench decision in (1949) 1 Mad 
U 593=(AIR 1949 Mad 586) (FB) and 
held that a suit to set aside a siimma^ 
order under Order X^ Rule 103 C. R 
C. was maintainable In spite of the fact 
that there was a pending suit for the same 
rdief when the summary order was pass- 
ed. It has been held in the above 
Calcutta decision that if a competent 
Court gives a decision in a pending smt 
within a year of the pasring of the 
summary order the decision must be ae- 
cepted as valid because the time-lImit w 
challenging the summary order has not 
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yet t itti otifc and tbe party in whose 
fevour the order is made in the summary 
proceeding cannot get any advantage of 
It, the sximmary order not having attam- 
ed finality. 

Having regard to the Full Bench ded- 
don, the above Calcutta decision cannot 
be accepted. Further, the re^ons givp 
in the Calcutta decision to <3istogj^ ^ 
dedsion in (1955) 1 Mad LJ 322 (AIR 
1956 Mad 19) are hardly conwnang 
several anomalies ^ would ^ 

prindple of ^t de^on is 
terms of Order XXI, Rule 103, C, * • ^ 
are quite dear that the summa^ order 
Is condusive subject to the result of a 
suit filed within a year. It wodd be 
adding-to the rule to state that the s^ 
mary order would be condimve sub]ect 
to the result of a pending ^suit. if a dea- 
sion of competent C^urt m a pending 
suit is obtained within one year. 

Order XXI, Rule 103 do^ , not at ^ 
refer to the necessity of obtainmg a de- 
cree of a court within one year, 
all it requires is the filing of a smt mt^ 
rae Y^. It was hdd in the Calc^ 
deddon that the summary orf^ w^ 

superseded by the de<^e the 

trid court in a pending suit a 

year. But it does not state as w^t wodd 
, happen if the decree of the mal Com^ ^ 
! taken up in appeal, or second apped ^d 
Ji the summary ord^ is rehed on by 
other party, as m the case before and 
in other cases in which the pnnaple d 
the Fun Bench decision had been ap- 
plied. 

The Calcutta dedsion would lead to 
the anomalous result that a paiiy w 
Ste a decree in a pending smt mtto 
856 days in an ordmary 
days in a leap year could rely ^ 
de^on to supersede the summary order, 
buthe would fail if he obta^ such a 
decree even one day late through no 
S o^^ part. It is a weU-tao^ 
prindple that an act of (^urt shaU pr^ 
Sudice no man, based 
curiae neminem gravabiL Hence a per 
son who has obtamed a decision m a 
SdSg suit even aft^ one ye^ 
legitimately con^d _ that the delay m 
obtaining the decision wp due to no 
fault on his part, but due to the ^^J^y on 
the part of the Court in 
don and hence the decision m the hid- 
ing suit, though made ^ 

the summary order, would supersede th 

'Eummary order. 

We are, therefore, unable to_acc^ toe 
prindple of toe Calcutta de^°“ 
ing toe dedsions of sm^ 

Court, which are contr^ to toe 
Bench decision, whito affimed 
Her Bench dedsion m (1942) 2 ^d U 
315= (AIR 1943 Mad 36). Hmce the ^ 
that toe plgmtiffe had obtained a dea- 


don in their favour in toe lower Court 
in a suit which was pending at the tone 
when the summary order was passed, 
cannot affect the applicability of the pxin- 
dple of toe Full Bench dedsion to toe 
facts of this case. The orders, Eiis. B-78 
and B-80, have become concludve by 
reason of toe failure on toe part of toe 
plaintiffs, and their predecessor-in-title 
Kaveriammal, to file appropriate suits 
within one year. 

12. Sri T. R. Srinivasan, appearing for 
toe plaintiffs, urged that toe third defen- 
dant Danalakshmi Ammal did not set up 
title in herself, but only that of toe joint 
family of her husband, that as Samiappa 
was not a party to toe summary orders, 
they would not bind him and that the 
s ummar y orders could not affect the 
rights of toe defendants. It is true as 
pointed out in Venkata Ramiah Chetty y. 
Chinna PulHah, (1949) 2 Mad U 466= 
(AIR 1950 Mad 41) toe decision imder 
Order XXL Rule 103, C. P. C. becomes 
conclusive only as between toe parties, 
imless displaced by the result of a suit to 
be instituted by the party against whom 
toe order is made within a period of one 
year, and that persons who are not par- 
ties to the summary order cannot be 
effected by toe order. It is clear from 
toe summary orders in this case that toe 
Court found that toe third defendant 
Danalakshmi Ammal was in possession of 
the suit properties not on her own ac- 
count, but on account of toe joint family 
of her husband and son. The summary 
orders negatived the claim of toe plain- 
tiffs that they are entitled to possession 
by virtue of the settlement deed relied on 
by them, which proceeded on toe basis 
that the properties are toe self-acquired 
properties of KaruppuswamL 

If the orders, Exs.- B-78 and B-80, have 
become condusive as against the plain- 
tiffs only so far as toe parties, namely, 
defendants 2 and 3, are concerned, the 
plaintiffs can have no relief by way of 
damages for use and occupation as against 
them. It is true that toe first defendant 
was not a party to toe summary orders 
and they will not bind him. But for the 
prior litigation^ toe plaintiffs can have no 
remedy as against toe first defendant, 
even if toe summary orders are not con- 
dusive, as they can be taken as pieces of 
evidence which negatived toe basis of the 
plaintiffs’ claim. 

13. The plaintiffs obtained an eviction 
order on the ground that Perianna Goun- 
rian was their tenant and they filed an 
application imder Order XXI, Rul e 97, 
C. P. C. only to remove toe obstruction 
caused by Danalakshmi AmmaL But toe 
averments in the plaint filed earlier are 
totally different and contradictory. It is 
stated in the plaint that l^veriammal 
executed a settlement deed in favour^ of 
the plaintiffs and put them in possesrion 
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of the properties covered by the docu- 
ment and that defendants 2 end 3, at the 
Instigation of the first defendant or of 
their own accord, assaulted the pla intiff s 
and trespassed into the einl houses. The 
second defendant is a minor It is stated 
that the third defendant acted cm be h alf 
of the second defendant. 

Thus even accordmg to the averments 
m tile plamt, it is defendants 2 and 3 
who are m wrongful possession of the two 
houses bearing door Nos. 4 and 5, South 
Hanumantharayar Koil Street, Erodes 
We have already referred to the fact 
t^t m spite of toe adverse order Ex. 
B-78 Kavenammal did not file a amt 
witiun one year to set aside the order, 
but executed the settlement deed. Ex. 
A-1 m favour of the plaintiffs In hia 
evidence the second plamtiff stated that 
he took possession of toe suit properbes 
ten or fifteen days after Ex A-1 but the 
defendants beat him and threw him out 
of possession. The present suit is not 
for a declaration of title and possession 
of toe suit properties, but only for da- 
mages for use and occupation for toe pe- 
nod 3-9-1956 to 3-9-1959 Thus the 
plaintiffs have no consistent case whether 
they were m possessum of the suit houses 
through tenants, or whether the defend- 
ants or defendants 2 and 3 alone are in 
unlawful possession of the same We 
have already referred to toe counter- 
affidavit Ex A 11 filed by Samiappa in 
E. A. No 1193 of 1957 in E. P R. No 
1879 of 1957 in O S No 20 of 1947 stat- 
ing that his wife Oanalakshml Ammal, 
with the help of her brothers and father, 
took all toe immoveable properties and 
sent him to lail. 

Thus, there is no satisfactory evidence 
that toe first defendant Samiappa had 
possession of toe suit properties. There 
can be no doubt that the third defendant 
^one had possession of toe suit proper- 
ties and she claimed that she was In such 
possession on behalf of the fomt famil y 
of her husband and son and this claim 
haa been upheld by the District MunsiTs 
Court, Erode m the two summary orders, 
Ets- B-78 and 1^80 The plambfEs can- 
not, therefore claim any damages for 
use and occupation from any of the de- 
fendants, as toe first defendant h?.q not 
been proved to have b^n in occupation 
of the suit properties aTid the pogsp^jjon 
of the third defendant was on behalf of 
toe joint family of her husband and son. 
It IS unnecessary to express any opinion 
in this appeal as to how far the orders 
Exs. B-78 and B-80 could be used against 
the first defendant in a regular suit for 
title and possession, having regard to 
toe deacons in the prior suits O S No 
120 of 1945 and O S No 20 of 1947, on 
the file of the District Munrifs Court, 
Erode, i nas m uch as the first Hefandant 
was not a party to the summary orders. 


14. In the result. Appeal No 244 of 
1951 is allowed with costs and the suit 
filed by the plaintiffs is dismissed with 
costs Counsels fee one set. The other 
appeal filed by the first defendant. Appeal 
No 572 of 1962, is also allowed, but with- 
out costs The memorandum of objections 
filed by the plaintiffs in forma paupeiis 
for a larger amount of damages neces- 
sarily fails and is dismissed, but in the 
circumstances we make no order as to 
costs The plamhSs should pay the 
Court-fee due to Government in the suit 
and in the cross objections 
GGM/D.y.C, Order accordingly* 


!&IR 1869 AlADBAS 172 (V 56 C 38) 
ISMAIL, J 

Govindasami Flllai, Appellant v T IL 
Srinivasa Cbettiar and others. Respon- 
dents. 

Second App No 345 of 1963 and S 
A. 671 of 1964 and S A. 1357 and 1557 of 
1965, D/- 24-1-1968 against decree of 
Sub Court, Kumbakonam in A. S No. 
114 of 1960 

(A) Tenancy Laws — Madras Cnlfiv^- 
ing Tenants Protection Act (25 of 185S), 
S 2 (a) — Cultivating Tenant ^ Pnvate 
agncnltnral land of landlord *— Agncnl- 
tural lease is governed by toe Act and 
not by Transier oi Property Art — 

of onginal lease are cultivating tenants 
and not trespassers — (Transfer oi Pr^ 
petty Act (1882), S 117) (Para 4) 

(B) Civil P C. (1908) S 100 — Find- 

ing of fact — Amount awarded as dama- 
ges for use and occupation is a finding ox 
fact ■— Its correctness cannot be canvas- 
sed in second appeal (Para 5) 

(C) Civil P a (1908) Ss 9 and 11 — 
Bar to jurisdiction of Civil Court -- 
Tenancy Laws — Madras Estates Land 
(Redaction of Rent) Act (30 of 194I)> 
S 3A (4) (b) — C^estion whether parti- 
cular land IS private land or ryoti land -- 
Decision of Tribunal on appeal is 
and Civil Courts jurisdiction is expressly 
barred — Wnt petition challenging 0 ^“®* 
of Tribunal ~ Dismissal on ground that 
proper remedy is by snit — • Order cannot 
confer jurisdiction on Civil Court by h*' 
voking prmaple of res judicata. 

Under S 3-A (4) (b) of Madras Act 
(30 of 1947) toe decision of toe tnbim^ 
whether a particular land is a lyoh mnu 
or not is final and the correctness of th^ 
decision cannot be canvassed in any Court 
of law AIR 1964 SC 807, ReL on. 

(Para 6) 

But whenever a party comes before toe 
Court and raises the plea that a particul^ 
land in an ^tate is a ryoti or private 
land, it is for the Court to consider tog 

JL/KL/E778/68 
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provision, contained in Section 3-A (4) (fa) 
of the Act and take •&at into account for 
determining whether it has jurisdiction 
to proceed with the matter or not. 

(Para 8) 

A Civil Court whose jmdsdiction is ex- 
pressly taken away by a statutory provi- 
sion cannot get jurisdiction by having 
recourse to liie principle of res judicata. 
Whenever a question of jtudsdiction is 
involved, it wffl be the duty of the Court 
to consider the same and decide it. The 
principle of res judicata cannot fae allow- 
ed to defeat .the provisions of a statutory 
enactment which affects the jurisdiction 
of a Comrt, and a party cannot by his ad- 
mission, omission or previous conduct or 
consent confer jurisdiction on a Court, 
where none exists. AIR 1929 All 132 & 
AIR 1930 AU 254 & AIR 1936 Pat 198, 
Rel. on. (Para 8) 

On the basis of a final decision of a 
decision of a Revenue Tribunal under 
S. 3A (4) (b) that a certain land was nri- 
vate land the landlord filed a suit for reco- 
very of rent in a Civil Court. The suit 
was decreed and an appeal against the 
decree was pending. In the meanwhile 
the defendant challenged the decision of 
the Revenue Tribunal by a writ petition 
but it was dismissed on the ground that 
the proper remedy was to institute suit. 
The defendant contended in the pending 
appeal that the order on the writ petition 
that the Civil Court had jurisdiction to 
decide the question, operated as res judi- 
cata and therefore the Civil Court had 
jiuisdiction to determine whether the 
land in suit was ryoti land. 

Held (i) that the statement in the order 
dismissing fte writ petition did not con- 
stitute a determination of the question 
regarding the jurisdiction of the Civil 
Court to go into the issue whether parti- 
cular land is a ryoti land or not Before 
a plea of res judicata can be sustained 
either under the provisions of the Civil 
Procedure Code or rmder the general 
principles, it must fae established that the 
determination which is said to constitute 
res judicata was with reference to a mat- 
ter which was directly and substantially 
in issue between the parties^ in the ear- 
lier proceedings. Explanation III to 
S. 11 C. P. Code states that the matter 
referred to in the section must in the 
former suit have been alleged by one 
party and either denied or admitted, ex- 
pressly or imnliedly, by the other. 

(Para 8) 

(ii) that the order of dismissal of writ 
petition did not operate to confer juris- 
diction on the Civil Court to decide whe- 
ther the suit lands are’ ryoti lands or not, 
which jurisdiction has been taken avray 
by the express provision contained in 
Section 3-A (4) (b) of Madras Act 30 of 
1947. (Para 8) 


Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1061 (V 53)= 


(1963) Supp (2) SCR 542, State of 
West Bengal v. Hemant Kumar 8 
(1964) AIR 1964 SC 807 (V 51), 
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(1958) AIR 1958 Pat 270 (V 45)= 

ILR 37 Pat 201, Ganesh v, 
Baidyanath 6 

(1947) AIR 1947 PC 78 (V 34)= 

74 Ind App 50, Raleigh Invest- 
ment Co. Ltd. V. Governor-Gene- 
ral in Coimdl 8 

(1936) AIR 1936 Pat 198 (V 23)= 

ILR 14 Pat 633, Dt. Board Dhar- 
banga v. Stuaj Narain 8 

(1932) AIR 1932 Cal 108 (V 19)= 
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Bijoychand 6 
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1930 AU U 352, Nathan v. Har- 
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(1929) AIR 1929 AU 132 (V 16)= 

10 L. R. A, Rev. 173, Jwala Debi 
V. Amir Singh 8 

(1925) AIR 1925 PC 55 (V 12)= 

48 Mad LJ 64, Fateh Singh v. 
Jagannath Baksh Singh 6 

(1869-70) 13 M. I. A. 160=2 Sar. 

500, Watson v. CoUector of 
Rajashya 6 


K. Parasaram, for AppeUant; R. Kesava 
Iyengar, for Respondent. 

JUDGMENT:— These four appeals 
raise a common question. S. A. No. 1557 
of 1965 is filed by the respondents in S. 
A. 1357 of 1965 to the extent to which the 
decisions of the courts below went against 
them. 

2. The short facts, the narration of 
which is necessary for the pu^ose of ap- 
preciating the rival contentions of the 
parties, are that the viUage of Mathi in 
Tanjore Dt. is an estate to which the 
Madras Estates Land Act of 1908 and the 
Madras Estates Land (Reduction of Rent) 
Act 1947 appUed; but not the Madras 
Estates (AboUtion and Conversion into 
Ryotwari) Act 1948. The respondents 
to the first three appeals claimed that the 
lands with reference to which they filed 
the present suit for recovery of rent 'were 
private lands. It is the common case of 
the parties that a notification under the 
Madras Estates Land (Reduction of Rent) 
Act 1947 was made by the Government 
fixing reduced rates of rent for ryoti 
lands in the viUage of Mathi However, 
the Madras Estates Land (Reduction of 
Rent) Act 1947, as originally passed did 
not contain any provision for deciding 
the question whether a particular piece 
of land is a ryoti land or a private land 
in an estate vrith reference to which a 
notification has been made under the said 
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Act. Subseauently, by an, a mendm ent 
made In 1956 namely Madras Act 29 of 
1956 Section 3-A was introduced pre- 
scnbmg the machinery for the purpose 
of determining whether any land In a 
a village is or Is not ryoti Iwd. Under 
that section, provision was made for de- 
terminmg that Question by the Collector 
and a nght of appeal was provided to the 
Tribunal having jurisdiction over the 
village Section 3-A (4) (b) of the Act 
states that the decision of the Tnbunal on 
the appeal shall be final and shall not be 
liable to be questioned In any court of 
law 

3 In this case, the respondents here- 
in filed an application before the Col- 
lector for determining the question whe- 
ther the lands involved In these appeals 
are ryoti lands or private lands. The ap- 
plicabon was transferred to the Revenue 
Divisional OfBcer Kumbakonam. who by 
an order dated 20 2-1959 made in M. A. 
22 of 1957 decided that the lands are 
private lands The appellants herein 
took up the matter on appeal to the Tri- 
bunal, and the tribunal by its order dated 
12 3 1960 dismissed the appeal thereby 
confirming the conclusion of the Revenue 
Divisional Officer that the lands are pri- 
vate lands and not ryoti lands. At that 
stage the respondents herein filed suits 
for recovery of rent from the appeUants 
herein. The appellants resisted the claim 
on several grounds, the most Important 
of which IS that the lands are ryoti lands 
rituate in an Inam estate and therefore 
the respondents are not entitled to file the 
suit m the Civil Court for recovery of 
rent. After the Tnbunal dismissed the 
appeal, the respondents preferred a wnt 
petition on the file of this Court for 
quashing the order of the Tnbunal. By 
an order dated 4-4-1962 Veeraswanu. J, 
dismissed the writ petition in the follow- 
ing terms — 

"The petitioner’s proper remedy Is to 
Institute a suit. The petition is dismiss- 
ed. The rule is dacharged. costs 

I must pomt out at this stage that the 
suits filed by the respondents herein were 
decreed by the learned District Munsil 
ol Kumbakonam. and against the said 
judgments and decrees, the appellant 
herein bad preferred appeals to the learn- 
ed SuDordmate Judge of Kumbakonam, 
and during the pendency of the said ap- 
peals, the order above quot^ in the wnt 
petition was passed by this Court Before 
the learned Subordinate Judge the ap- 
pellants put forward only two conten- 
tions. namely the suit lands are not pri- 
vate lands ol the plaintiff and the CivU 
Court had jurisdiction to go into that 
question and secondly there was no rela- 
tionship of landlord and tenant between 
the parries. Except in the appeal which 
has given rise to S A. 1357 of 1965 In 
all the other appeals, the learned Sub- 


ordinate Judge held that the rdationship 
of landlord and tenant existed between 
the parties. With regard to the ques- 
tion as to whether the lands are private 
or ryoti lands, he came to the conclu- 
sion that the order of the Estates Aboli- 
tion Tnbunal holding that lands are 
private lands was final and the CivU 
Court had no Jurisdiction to go into that 
question. Since the order In the writ 
petibon had been passed that time, 
an argument seems to have been advan> 
ed before the learned Subordinate Judge 
that m view of the terms of the order 
In the wnt perition, the Civil Court had 
Jurisdicbon to go into the question as to 
whether the lands were private lands or 
ryob lands. The learned Subordinate 
Judge dealt with this contention in his 
iud^ent m the following tcrm^- 
"The learned Counsel for the appellants 
also urged another aspect of the case. Eis 
contention is that Inasmuch as In the wnt 
pebtion No 401 ol 1960 filed by him to 
quash the order of the Estate Abolition 
iribunal in this case, the High Court 1^ 
been pleased to observe that the peti- 
tioner’s proper remedy is to Insbtute a 
suit, he is enbtled to put forward a de- 
fence that toe suit lands ate not pnvate 
lands of the plaintiffs and they are 
ryob lands. It Is not possible for me to 
accept such a contention. No such right 
of defence is given to the appellants (n 
toe s^t in question. His right to Que^ 
to>n the character of the lud In the suit 
has been ban^ as already observed by 
me under the provisions of the Amending 
Act referred to above ’ 

With the result, the appeals preferred hy 
the appellants herein were dismissed. 
The above facts arise in S A. 345 of 
1963 and the facts m the other appeals 
are similar with some immaterial differ- 
ence in etc. With regard to the 

appeal which has given rise to S A 
1357 of 1965 and 1557 of 1965 there was 
a further question that was decided by 
toe learnt Subordinate Judge. The 
learned Subordinate Judge applying the 
provisions contained in toe Transfer of 
Property Act held that the defendants In 
the suit who were not toe original lessees, 
but toe sons of toe original lessees, were 
pot tenants and consequently they were 
trespassers, and they were liable to pay 
dam ages for use and occupabon. In S ^ 
1357 of 1965 preferr^ by the tenan^ 
the decision of the learned Subordinate 
Judge is challenged not only on the 
ground that the Civil Court had Juris- 
diction to decide the question whether 
the suit land Is ryoti lanri or pnvate 
land, but also on toe ground that the 
finding of the learned Subordinate Judge 
that the appellants were only trespassers 
was iUegal. S A 1557 of 1965 filed by 
toe landlord against the same JudgmeiA 
In addition to eballprifHnp the finding Of 
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the learned Subordinate Judge that the 
respondents therein were not tenants, hut 
trespassers also challenges the quantum 
of the amounts awarded by the Subordi- 
nate Judge as damages for use and occu- 
pation- Therefore, the conamon question 
that arises in all these appeals is whether 
the Civil Court has jurisdiction to go 
into the question whether the suit lands 
are ryoti lands or private lands. The ad- 
ditional question that arises for conside- 
ration in S. A. 1357 of 1965 and 1557 of 
1965 is that whether the conclusion of 
the learned Subordinate Judge that the 
appellants in S, A. 1357 of 1965 were 
only trespassers is correct or not. I s h a l l 
first dispose of the additional ground aris- 
ing in S. A. 1357 of 1965 and 1557 of 
1965. 


I 4. The common case of the parties is 
[that the lands are agricultural lands and 
the leases were agricultural leases. If 
that was the case, the provisions of the 
Transfer of Property Act as such will not 
apply. If the case of the landlord that 
the lands are private lands _ is accepted, 
.then the provisions contained in the 
1 Madras Cultivating Tenants Protection 
Act 1955, will apply. Section 2 (a) of 
the Act defines 'cultivatmg tenant in 
relation to any land as meaning a person 
who carries on personal cultivation on 
such land, imder a tenancy _ agreement, 
express or implied, and includes ^y 
such person who continues in possession 
of the land after the detemmarion of 
the tenancy agreement and the heirs of 
I such person, but does not include a mere 
intermediary or his heirs. In of 

this definition, the appellants _ m S. A. 
1357 of 1965 as heirs of the ongmal 
see will be cultivating tenants withm the 
scope of the Act Consequently, the con- 
clusion of the learned Subor^ate Judge 
[that the appellants in S. A. 1357 1^ 

are trespassers cannot be supporter un 
this question, there was no dispute before 
me between the two parties. 

5. ■V^fith regard to the amount award- 
ed to tte appellant in S. A. No. 1557 of 
1965, that being a fin d in g on a pure 
question of fact its correctness cai^t be 
canvassed in the second appe^ 
fore, S. A. 1357 of 1965 and 1557 of 1965 
will be allowed to the extent of varatmg 
the finding of the learned Suborc^te 
Judge holding that the appellants m b. 
A 1357 of 1965 are trespassers and not 
tenants. 


6. Then remains the common question 
arising in all the appeals as to "^e jur is- 
diction of the Civil Court to^ detennine 
whether the suit lands are private lands 
lor ryoti lands, . I liaye already refeired 
to the provision contained in Sec^on 3-A 
i(4) (hi of Madras Act (30 of 1947). 
provision makes it abundantly de^ that 
the decision of the Tribunal whether a 


particular land is a ryoti land or not is 
final and the correctness of that decision 
cannot be canvassed in any Court of law. 
If authority is needed in support of such 
a conclusion, reference can be made to 
the decision of the Supreme Court in 
Desikacharyulu v. State of A P., AER 
1964 SC 807 dealing with a .riTnilnr pro- 
vision contained in the Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948. Mr. K. Parasaran, learned 
Counsel for the appellants in these cases 
did not contend that notwithstanding the 
provision already referred to by me, a 
Civil Court has got jurisdiction to decide 
whetter a particular land in an estate is 
^oti land or not. On the other hand, 
in view of the express provision con- 
tained in Sec. 3-A (4) (b) of the Act, no 
such contention is possible. The conten- 
tion of Mr. Parasaran is that the order 
in the writ petition constitutes res judi- 
cata as between the parties so as to pre- 
vent the respondents from raising the 
conteiition that the Civil Court had no 
jmrisdi^on to determine whether the 
lands in question are private lands or 
ryoti lands. ^ It is unfortunate that the 
express provision contained in Section 
3-A (4) _ (b) of the Act was not brought to 
the notice of the learned Judge who dis- 
posed of the writ petition- I must also 
point out one further fact Against the 
order in the writ petition, the appellants 
preferred a writ appeal to this Court; but 
they have chosen to withdraw the same. 
Under these circumstances, the contention 
of the learned Counsel Mr. K. Parasaran, 
is that the statement contained in the 
order in the writ petition, namely, the 
petitioner’s proper remedy is to institute 
a suit, constitutes the determination of 
&e_ que^on whether the Civil Coxirt has 
jurisdiction to decide whether the lands 
In question are private lands or ryoti 
lands or not and that determination has 
been rendered by this Court in the pre- 
sence of both the parties and hence bind- 
ing on both the parties, and consequently 
it is not open to the respondents to raise 
the plea of want of jimsdiction in the 
Civil Court on this point in the suits for 
recovery of rent instituted by them. On 
the other hand, the contention of Mr. R, 
Kesava Aiyangar, the learned Counsel 
for the respondents, is that the dismissal 
of the writ petition woiild operate as a 
res judicata preventing the appellants 
herein from raising the contention that 
the suit lands are ryoti lands and not 
private lands. Mb:. R. Kesava Aiyangar 
in support of his contention relied on the 
decisions of the Privy Coimcil in Watson 
V, Collector of Rajashya, (1869-70) 13 M. 
L A 160 and in Fateh Singh v. Jagannath 
Baksh Singh, 48 Mad LJ 64= (AIR 1925 
PC 55), the decision of the Calcutta High 
Court in Abdul Hamid v. Bijoychand, 
AIR 1932 Cal 108, the decision of the 
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Patna Court m Ganesh v Baidya- 
nath, AIR 1958 Pat 270 and the decisions 
of this Court m Knshnaswami v. Manik- 
ka, AIR 1931 Mad 268 and Veeraragu v 
ManikkavasaEam, AIR 1934 Mad 68 In 
reply, the contention of Mr. K. Para sa ran 
is that none of these decisions will pre- 
vent him from puttms forward the con- 
tention that the lands are ryoti lands, be- 
cause the wnt petition filed by the appd- 
lants was not dismissed after considenns 
the merits, but summarily, on the ground 
that the alternative rem^y of a suit Vi'as 
available to the appellants. 

7. In the view I am takmg In relation 
to the fijrt contention of Mr K, Parasa- 
ran, it is unnecessary for me to deade 
whether the Higmi«!5wit of the wnt petition 
would constitute res ludicata, so as to 
prevent the appellants from raising the 
contention that the smt lands are ryoti 

8. So far as the Tnam question argued 
by Mr K- Parasaran, I must point out 
t^t the learned ^unsel was not able to 
bring to my notice any decision whidi 
has taken the view that a Civil Court 
whose lunsdiction has been expressly 
tahen away by the statutory provison 
can get junsdiction by having recourse to 
the pnnaple o! res judicata. Mr Parasa- 
ran relied on the deasion of the Supreme 
Court m State of West Bengal v Hemant 
Kumar, AIR 1966 SC 1061 In my view, 
that decision does not lay down any su^ 
proposition. Really speakmg, it ia very 
doubtful whether such a plea of res judi- 
cata will be available to the appellants at 

I ilL Before a plea of res judicata can be 
aistamed either tmder the provisions of 
he Civil Procedure Code or under the 
2 ene^ pxinaples, it must be e^blish^ 
hat the determination which Is said to 
institute res judicata was with reference 
h a matter which was directly and sub- 
stantially m issue between the parties u 
the earlier proceedings. Explanation m 
to Section 11, C. F Code states that the 
[natter referr^ to m the section must in 
the former smt have been alleged by one 
party and either demed or ahiutted, ex- 
pressly or impliedly, by the other As I 
pomted out earlier, the wnt petition was 
dismissed after the smt was decre^ and 
before the appeal was disposed of by the 
Subordinate Judge With the result, nei- 
ther the judgment m the wnt petition 
nor the pleading m the wnt petition 
were filed in these proceedings for the 
purpose of establishing that the question 
regarding the jurisdiction of the Civil 
Court was directly and substantially in 
issue between the parties m the wnt peti- 
tion. Even this will be suffiaeat to re- 
ject the plea of res judicata sought to be 
raised by the learned Counsel for the 
appellants. However. I do not want to 
rest my conclusion on this somewhat nar- 


row and technical ground. In view of the 
fact that counsel for both the parties be- 
fore me relied on the same order as con- 
stituting res judicata against the opposite 
party The question that really falls for 
determination in these second appeals is 
whether the statement of this Court while 
dismissing the wnt petition, that the 
petitioner's proper remedy is to Institute 
a suit “can be said to be a deteimmation 
of the question regarding the junsdiction 
of the Civil Court to entertain a plea 
whether a land in an estate is a ryoti 
land or not. For one thing, I am unable 
to accept the contention of the learned 
counsel that the statement contained in 
that order disposing of the wnt petition 
constitutes a determination on the ques- 
tion regaxdmg the jurisdiction of the 
avil tt)Urt No doubt, that statement was 
the basis on which the wnt petition was 
dismissed. But that will not by itself 
constitute that statement a determination 
of the question regarding the junsdiction 
of the avil coiu^ to go mto an issue whe- 
ther a particular la^ is a ryoti land or 
not Apart from this, the question of 
jurisdiction is really a matter between a 
party and a Court and cannot be said to 
be a matter between the parties before 
the Court. Whether a particular party 
raises the question regarding the want of 
jurisdiction of a Court or not. it is the 
duty of the Court to take note of the 
statutory provisions conferring jurisdic- 
tion on it or taking away the jurisdiction 
from It IL under the law. a Court has 
no jurisdiction, no amount of consent, ac- 
omescence or assertion on the part of 
any of the parties can confer jun^ction 
on the Court 

In Raleigh Investment Co Ltd v Gov- 
emor-General-ln-Counal, 74 Ind App 50 
at p 61=(AIR 1947 PC 78 at p 79). the 
Pnvy Council pomted out that ' it is pars 
judiexs to take jurisdiction into considera- 
tion and the section has to be consider- 
ed". Therefore, in the light of this state- 
ment of the law, whenever a party coroes 
before the Court and raises the plea that 
a particular land in an estate is a ryoti 
land or private land, it is for the Court 
to consider the provision contained in 
Section 3-A (4) (b) of the Act and take 
that into account for determining whe- 
ther it had jurisdiction to proce^ with 
the matter or not. In Jwala Debi v 
Amir Singh, AIR 1929 All 132, it has been 
observed thus — 

‘There can be no doubt that a decision 
on a pomt of law is as much binding on 
the parties, in a subsequent litigation 
provided other ingredients for a principle 
of res judicata to apply are present, as 
a decision on a pomt of fact The ques- 
tion whether the previous deasion was 
right or wrong is entirely irrelevant; but 
these considerations do not apply where 
a question of jurisdiction arises. Look- 
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ed at dosdy, a question of jurisdiction 
although it may be raised by the defen- 
dant, is a question that virtually arises 
between^ the plaintiff and the Court itself. 
.The plaintifi invokes the .jurisdiction of 
the Court. The defendant may or may 
not appe^. _ If the Court tods ftat it has 
no- jurisdiction to entertain the plaint, it 
will order the retiim of it for presenta- 
tion to the proper Court. The defendant, 
if he appears, and if he so chooses, may 
point out to the Court that it has no ju- 
risdiction. A decision on ihe question of 
jurisdiction does not affect in any way 
the status of the parties or the right of 
one party to obtain redress against the 
other. The fact that a decision as to 
jurisdiction is not binding on the parties 
in a subsequent litigation will be appa- 
rent from this. Suppose instead of insti- 
tuting the present suit in the Revenue 
Court, the appellant had gone to the 
Civil Court and asked for redress. She 
could not rely on the decision of the 
Revenue Court in order to induce the 
Civil Court to exercise jurisdiction in 
the matter of her suit She could not 
say tiiat because the decision was given 
as between hersdf and the defendant the 
presiding officer of the Civil Court was 
boimd to exercise jirrisdiction although 
he had not got it. She would not be heard 
if she said that the defendant was pre- 
cluded from saying that the Revenue 
Court had no jurisdiction to entertain the 
suit As I have said, looked at closely, 
it will be formd that a question of juris- 
diction is not a question which may be 
said to have arisen between the parti^”. 
The principles underlying this decision 
were followed by a Bench of the same 
High Court in Nathan v. Harbaps Singh, 
AIR 1930 All 254. In Dt. Board Dhar- 
banga v. Suraj Narain, AIR 1936 Pat 198 
it has been hdd thus — 

"That brings me to the question whe- 
ther a question of law can be said to be 
subject to the principle of res judicata. 

Questions of law are of all kinds 

and cannot be dealt with as though they 
were all the same. Questions of proce- 
dure, questions affecting jurisdiction, 
questions of limitation, may all be ques- 
tions of law. In such questions, the rights 
of parties are not the only matter for 
consideration. The Court and the public 
have an interest. When a plea of res 
judicata is raised ■with reference to such 
matters, it is at least a question whether 

special considerations do not apply, 

In the question of jurisdiction, not 

only parties themselves, but the Court 
and the public had an interest". 

In the light of these principles, to apply 
tlie principle of res judicata and to con- 
tend that the statement contained in the 
order of this Court dismissing the writ 
petition conferred jurisdiction on the 
Civil Court which has been expressly 
1969 Mad./12 V G— -33 


taken away by the statute will be not 
only illegal and contrary to law, but 
also contrary to public poliqy. 'li^en- 
ever a question of jurisdiction is involv- 
ed, it will be the duty of the Court to 
consider the same and decide it. The 
principle of res judicata cannot be allow- 
ed to defeat the provisions of a statutory 
enactment which affects the jurisdiction 
of a Comf; and a party cannot by his ad- 
mission, omission or previous conduct or 
consent confer jurisdiction on a Court, 
where none exists. Hence I hold that the 
order of this Court in the ■writ petition 
does not operate as to confer jurisdiction 
on the Civil Court to decide whether the 
suit lands are ryoti lands or not, ■which 
jurisdiction h^ been taken away by the 
express provision contained in Section 
3-A (4) (b) of Madras Act (30 of 1947). 
No other question arises in these appe^ 
or was argued before me. ^ 

9. The result is, I dismiss S. A. 345 
of 1963 and S. A. 571 of 1964. S. A. 
1357 of 1965 and 1557 of 1965 will stand 
allowed to the extent indicated already 
by me, namely, to the extent of vacating 
the finding of the learned Subordinate 
Judge that the appellants in S. A 1357 
of 1965 are not ■tenants, but trespassers, 
and vriU stand dismissed in other res- 
pects. There will be no order as to cosis 
in any of these appeals. No leave., Li 
view of the above conclusion of mine, C. 
M. P. 5770 of 1967 and 5771 of 1967 are 
dismissed, 

HSB Order accordingly. 
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C. Bhaktavatsalam, Petitioner v. V. 
Go^vindarajulu, Respondent. 

Criminal Re^vn. Case No. 893 of 1957 
(Cri. Re^vn. Petn. No. 880 of 1967), D/- 
5-3-1968 from order of Sixth Presy. 
Magistrate, Saidapet, Madras, in M. P. 
No. 60 of 1967. 

Criminal P. C. (1898), Ss. 190 (1) (a), 
173 — Order of Commissioner of Police 
in Madras under S. 173 referring com- 
plaint as mistake of fact — Subsequent 
entertainment of same complaint by 
Magistrate under S. 190 (1) (a), not bar- 
red, nor abuse of process — Madras City 
Police Act (3 of 1888), S. 7. 

The final order of the Commissioner of 
Police, exercising the powers of a Presi- 
dency Magistrate under Sea 7 of the 
Madras City Police Act, referring the 
complaint given to the police as mistake 
of fact, will not be a bar for a complaint 
to be filed before a Magistrate ha^ving 
jurisdiction, nor its entertainment by a 
Magistrate having jinisdiction ■will be an 
abuse of process, (Paras 7, 9) 

JD/KL/E795/68 
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The Commissioner of Police exercises 
the powers of a Presidency Magistrate 
under S 7 of the Madras City Police Act 
subject to such orders as may from time 
to time be issued by the State Govern- 
ment. (Para 6) 

The State Government Order J271 
(Judiaal) dated l&*&-1808 makes it clear 
that the Commissioner of Police Is prohi- 
bit^ from exeraang the power of taking 
cognixance of offences under S 100, Cr 
P C. But of course under the same 
G O the Commisaoner of Police can 
receive occurrence reports tinder 3 157, 
Cr P C and finally reports under Sec- 
tion 173 Cr P C and he can also pass 
orders under S 173 f3) of the Code As 
order passed by the Commisaoner of 
Police under S 173, Cr P C. cannot under 
any arcumstanees be a bar for a com- 
plaint to be filed by a party before a 
Ma^strate who has jurisdiction to take 
cognizance of the complaint under S 190, 
CrL P C. Even In a case where the 
pohce investigate a cognizable offence m 
respect of the mformatlon received by 
them and subnut a final report under 
S 173 Cr P C of which the Magistrate 
having junsdtcbon takes cognizance by 
virtue of S 190 (1) (b1 Cr P C, there 
Is no bar for the blagistrate taking cog- 
nizance of a comnlauit filed by s party la 
respect of the same facts under S 190 
(11 (al Crl P C and proceed with the 
enquiry or the tnaL as the case may be. 
or the both. The tnvesbgaUon by the 
police of a cognizable offence has noth^ 
to do with the Magistrate taking cogni- 
zance of the eame matter on a complaint 
by a party AIR 1962 SC 876 & AIR 
1946 Mad 167 & AIR 1962 Cal 135 (FBL 
Distinguished. AIR 1961 SC 986. Explain- 
ed. (Para 7) 

Cases Beferred: Chronological Paraa 
(1962) AIR 1962 SC 876 (V 49)== 

1962 (H Cri U 770, Pramathanath 
v Saroj Ranjan 8 

(1962) AIR 1962 Cal 135 (V 49)= 

1962 (1) Cri LJ 285 (FB) A. K. 

Ttoy v S'cate ol "^est Benga) B 

(1961) AIR 1961 SC 988 (V 48)= 

1961 (2) Cri LJ 39, Gopaldas v. 

State of Assam B 

0946) AIR 1946 Mad J67 (V 33)= 

1945 Mad WN Cr 144=47 Cri U 
595, Kumariah v Chinna Naicker 8 
V Ganapathisubramania Iyer for Peti- 
tioner V Gopinath. for Respondent. 
Canvin Jacob, for Public Prosecutor, for 
the State 


ORDER — This petition has been filed 
by the first accused m C C 2270 of 1967 
against the order of the Sixth Presidency 
Magistrate overruling certain prelumnary 
oblections raised by him. The facts of 
the case relevant for the purpose of de- 
ciding the points raised In this peUtioa 
are briefly these*— 


The respondent, V (^vlndarajulu. a 
petii^ Deputy Administrator-fSeneral 
and Official Trustee Madras, filed a pri- 
vate complaint against the revision peti- 
tioner and two others alleging that they 
had committed the offence of criminal 
breach of trust and falsification of a> 
counts in respect of certain trust proper- 
ties of Saidapet Annadhana Samajam 
which Is a public charitable sodety o! 
which the petitioner was the secretary 
and the other two accused were the Pre- 
ffident and Treasurer, respectively Iba 
Sixth Presidency Magistrate took the 
case on file The revision petitioner filed 
a petition before the learned Magistrate 
alle^g firstly, that the respondent was 
not a member of the Annadhanam Sama- 
jam and as It Is not shown that he was 
Interested in the Samajam or the school 
run by it. he is Incompetent to file the 
complaint, secondly, that the respondeat 
filed a petition before the DepuW Com- 
missioner of Crimes In respect of the 
same matter and the said complaint was 
referred as a mistake of fact and that 
subsequently he appealed to the Commis- 
sioner end the same was also dismissed 
and in those dreumstances. the present 
complaint was not maintainable and its 
entertainment wtis barred thirdly, that 
the complaint did not disclose anv offenea 
and so It was liable to be dismissed and 
lastly that at the Instance of the respoa- 
dent, a dvil suit was filed In respect 0 l 
the same facts alleged against the pep 
tloner and the other accused and that tiM 
complaint filed while the suit was 
log. without the sanction of the CiTl] 
Court was not maintainable. 

2. It has to be noted that after t^ 
Commissioner of Police disposed of the 
matter, the revidoii petitioner filed a 
complaint under Section 211 I P.,^ 
against the respondent and that was 
missed. Subsequently the respondent filed 
the present complaint and It appears, a 
revision against that order Is pending. 

3. Learned Sixth Preddency Ma^* 
trate negatived aB the contentions 

by the petitioner before Mm and fn my 
opmiOD, rightly 

4. The learned Counsel appearing 

the petitioner pr«sed before me tbs 
second point rdsed before the Wa^*l 
trate. namely, that the present compidnt 
is barred as the complaint given by tM 
respondent in respect of the same fact 
before the police was referred as nustaKO 
of fact and the Commissioner of Pou^ 
on appeal by the respondent, refosco,," 
Interfere with the order of the poUc& 
He further contended that the 
complaint is an abuse of process of Coiut 
as he had already exhausted his remedy 
before the police There is absolutely M 
force in this contention. The learned 
Magistrate took cogzd^nce of the case 
Under Section 190 (1) (a) Cri. P. 
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Under Section 190 (1) (a) CrL P. C, a 
Magistrate having jurisdiction may take 
BJgnisance of any offence upon receiving 
a complaint of facts which constitute such 
eftence. 

5. "Complaint" is defined imder Sec- 
tion 4 (1) (h) of the CrL P. C. as 'the al- 
legation made orally or in writing to a 
Magistrate, with a view to his taMng ac- 
tion imder the Code, that some person 
whether known or unknown, has commit- 
ted an oSence, but it does not .include the 
report of a police officer.’ 

6. Under Section 200, CrL P. C.. a 
Magistrate taking cognisance of an offence 
on complaint shall examine the complai- 
nant and the witnesses present, if any. 
upon oath. Under Section 202. Cri. P. C. 
a Magistrate on receipt of a complaint of 
an offence, may either inquire into the 
case himself or. if he is a Magistrate other 
than a Magistrate of the third class, 
(ffrect an enquiry or investigation to 6e 
made by any Magistrate subordinate 
to him, or by a police offcer, for the 
purpose of ascertaining the truth or 
falsehood of the complaint Under Sec- 
tion 203, CrL P. C, the Magistrate before 
whom a complaint is made, may dismiss 
the complaint, if, sifter considering the 
statement on oath (if any) of the com- 
plainant and the witnesses and the result 
of the investigation or enquiry (if any) 
under Section 202, there is in his judg- 
rdent no sufficient ground for proceeding. 

These provisions make it clear that 
when a complaint is filed before a Magis- 
trate, he may take cognisance of the case 
on examining the complainant _ on oath 
or he may enquire himself or direct any 
other police officer for the purpose of as- 
certaining the truth of the case and if he 
is satisfied from the examination of the 
complainant on oath' and the report of 
the police officer that there are no suffi- 
cient grounds for proceeding with the 
case he may dismiss it. What was pre- 
ferred by the respondent before the Sbrth 
Presidency Magistrate was a complaint 
•within the meaning of Section 4 (1) (h) 
CrL P. C. The Magistrate took cogni- 
zance of the case under Section 190 (1) 
(a). CrL P. C. The learned Magistrate is 
fully competent to take cognizance of a 
complaint on a cognizable or a non-cqgni- 
zable offence. There is no prohibition 
under the Criminal Procedure Code, for 
a Magistrate taking straightway cog- 
nizance of even a cognizable offence on a 
complaint preferred by the party. If 
once the Magistrate had exercised his 
power under Section 203,_ CrL P. C., and 
dismissed such a complaint, •whether a 
second complaint would be a bar is a 
matter which will very much depend 
upon the facts of each case. 

In the present case, it is not the case 
of the petitioner that the Magistrate had 
taken cognizance of the matter already 


gid dismissed it under Section 203, CrL 
P • C. and that the present complaint was 
s bar. But he contends that inasmuch 
as the information was laid in respect of 
the same facts covered by the present 
complaint to the police officer and it was 
referred as a mistake of fact and on ap- 
peal. the Commissioner confirmed it, it 
must be deemed as dismissal of com- 
plaint by the Commissioner as he exer- 
cised the powers of a Presidency Magis- 
trate in the City of Madras, If as con- 
tended by the learned CounseL the Com- 
missioner of Police exercised the powers 
of a Presidency Magistrate in respect of 
cognizance of cases under Section 190, 
Cn. P. C. there may be some force that 
once in that capaciW the Commissioner of 
Police has dealt with the complaint, that 
the second complaint may amount at 
least to abuse of process. But it appears 
to be clear that the Commissioner of 
Police no power to take cognizance ol 
a complaint under Section 190, Cri. P. C. 
Under Section 7 of the Madras City 
Police Act. it is provided that the Com- 
missioner shall by virtue of his office be 
a Presidency Magistrate, but shall exer- 
cise his powers as Magistrate subject to 
such orders as may from time to time be 
issued by the State Government. The 
State Government passed G. O. Ms. 1271 
(Judicial) dated 13-8-1898 which still 
seems to be in force is as follows: — 

"In exercise of the power conferred 
upon him by Section 7 of the Madras 
Police Act, 1888 and in supersession of 
all Previous orders on the subject, the 
Govemor-in-Councdl is pleased to declare 
that the Commissioner of Police, Madras, 
shall not, in his capacity as a Presidency 
Magistrate, exercise the power of taking 
cognizance of offences under Section 190, 
CrL P. C. except so far as may be neces- 
sary to receive 'occurrence reports’ under 
Section 157 and to deal •with such reports 
under Section 159, and also to receive and 
dispose of reports submitted under Sec- 
tion 173 and to make orders imder sub- 
section (3) of that section”. 

7. The above Government Order 
makes it dear that the Commissioner of 
PoUoe in Madras is prohibited from exer- 
cising the power of taking cognizance of 
offence under Section 190. Cri. P. C. But 
of cqume, under the same G. O. the Com- 
missioner of Police can recdve occur- 
rence reports under Section 157. CrL P. 
C. and finally, reports under Section 173, 
CrL P. C. and he can also pass orders 
under Section 173 (3) of the Code. An 
order passed by the Commissioner of 
Police under Section 173, Cri. P. C. 
cannot under any circumstances be a bar 
for a complaint to be filed by a parW be- 
fore a Magistrate who has jurisdiction to 
take cognizance of the complaint under 
Section 190, Cri. P. C, Even in a case 
where the police investigate a cognizable 
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offence m respect of the Infor m ation re- 
ceived by and submit a final report 
under Section 173 Cri. P C. of which 
the Magistrate having Jurisdiction takes 
cognizance by virtue of Section 190 (1) 
(b) Cri P O, I do not think there wiU 
be a bar for the Magistrate taking cog- 
nizance of a complaint filed by a party in 
respect of the same facts under Section 
190 (1) (a) Cri. P C. and proceed with 
the oiQUiry or the trial, as the case may 
be or the both. The Investigation by the 
pohce of a cognizable offence has nothing 
to do with the Ma^strate toWng cogni 
zance of the same matter on a complaint 
by a party So I am of the view that the 
Commissioner of Police vriio passed the 
final orders (sic) referring the complaint 
given to the police as mistake of fact will 
not be a bar for a complaint to be filed 
before a Maglstratehavmg jurisdiction. As 
a matter of fact, it is the practice that 
when the pohce give a notice to the party 
referring the case, such party £s re<iuesfecf 
to file a complaint before a Magistrate, if 
BO advised, 

8. The learned Counsel for the peti- 
tioner rehed upon two decisions of the 
Supreme Court, namely Gopaldu v 
State of Assam, AIR 1961 SC 986 and 
Pramathanath v Sarol Banian. AIR 1962 
SC 876 In the earlier dedsion, the 
Supreme Court has stated that a com- 
plaint disclosing cognizable offences may 
well lustify a Magistrate In sending the 
complaint under Section 1S6 (3) to the 
police for investigatian and If he does so 
then he would have to proceed la the 
manner provided by Chapter XVI Cri. 
P C. The Supreme Court pointed out 
only the discretion given to a Magistrate 
to direct the police officer to investigate 
the case xmder Section 158 (3) But this 
does not mean that the Ma^strate has no 
power to take cognizance of the case 
under Section 190 (1) (a) following the 
procedure laid down In Secs 200 202 and 
203 of the Code. It has been made clear 
by the Supreme Court that the Magis- 
trate should follow the procedure in tak- 
ing cognizance of complaints even in cases 
where the Magistrate bad directed the 
police to investigate under Section 156 
(3) In the ^cond case, the Supreme 
Court has stated as follows— 

"An order of dismissal under Section 
203 Cn. F C. is no bar to the entertain- 
ment of a second complaint on the same 
facts and it will be entertamed only fn 
exceptional circumstances e. g. where the 
previous order was passed pn an incom- 
plete record or on a Tn>«niT,rf <»r, ^aT,fiinp 
of the nature of the complaint or It was 
manifestly absurd, unjust or looli^ or 
where new facts which could not with 
reasonable diligence, have been brought 
on the record in the previous proceechngs 
have been adduced. It cannot be to 
be in tbs interests of justice that alter a 
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rietdsion has been given against the com- 
plaint upon a full consideration of his 
case, he or any other person should be 
Siven another opportunity to have his 
coinpiaint enquii^ Into 
This decision will not at all apply to the 
iaftts of this case because there was no 
prior complaint before a Magistrate which 
ended in a under Section 203, 

Cri p C. Similarly, another decision in 
X bmanah v Chinna Naicker 1945 Mad 
WK Cr 144=(AIR 1946 Mad 167) Is of 
help to the petitioner That vras also a 
case where a complamt filed by the party 
was dismissed under Section 203 Cn. P 
C. after the investigation by the police 
under Section 202 of the Code and after 
6Uch a Bccond complaint was 

filed. It was held that thou^ a second 
coinplalnt may not be a bar for Its entff 
tatoment on the facts of the case, it migh t 
be an abuse of process. The learned 
Counsel for the petitioner rehed upon an- 
other dedsion In A. K. Roy v State of 
West Bengal, AIR 1962 Cal 135 Even 
this decision is of no use in relation to 
the facts of thi«t case. What Is stated In 
Uiat decision is that when the pohce upra 
Investigation have submitted a final report 
«Ader Section 173 Cri. P C, a Magis- 
trate cannot direct the police to Bubmit 
a charge-sheet, but he can take cegnl- 
pnee on the statement of facts contained 
m the final report, if those facts consb 
pte an offence. I am not able to see as 
to bow this observation is relevant lor 
tbi 5 case. 

9 I am, therefore, of the view that] 
Ihe complaint filed by the respondent is 
Pother an abuse of process nor a bail 
o^cause of the pnor Invest^atioD by the' 
P^ilice. 

19 The revldon case Is disnffssed. 
®DR/D V C. Revision disnlssed. 
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TV Gnanavelu and another Appel- 
lants V D P Kannayya otiiers. Bes- 
P^mdents. 

A. A. O No 35 of 1965 P/- 21 J2-1967, 
a&ainst order of M. A. C. T Madras, in 
^ A. a T No 87 of 1962. 

(A) Motor Vehicles Act (1939) Ss. 110 
ahd 110 D — Chum for death caused in 
^Tidcnt — Determination of damage* — 
Omciples ^ Quantum awarded by 
Maims Tribunal — Interference m Ap- 
pellate Court — Conditions for, stated. 

In a case of claim for death caused to 
® motor accident compensation bag to be 
aVrarded under two heads* (i) for pains 
ahd suffering, and (ii) for loss of expecl- 
^hey of life. In gg«!aa,nnp the damage^ 
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under the second head, the question is 
not whether the deceased had the capa- 
,city or ability to appreciate that his ftm- 
jther life on earth would bring him hap- 
piness. The test is not subjective, but 
objective. The damages are in respect of 
loss of life, not of loss of future pecu- 
niary prospects. One cannot possibly eli- 
minate some speculation or imaginative 
thinking. When the Appellate Coinrt Is 
called upon to interfere with the quan- 
tiun determined by the Claims Tribunal, 
certain compelling factors, which should 
make the detennination of the quantum 
shockingly excessive should be brought 
to the notice of the Court. 

Death of a retired man of about 60 
years of age was caused in an accident 
with a motor cyde. The Claims Tribimal 
finding that the accident was due to the 
rashness and negligence of the driver, 
awarded a compensation of Rs. 1000/-, 
under the head of pain and sufiering and 
another sum of Rs. 4,000/- for loss of 
expectancy of life and a sum of Rs. 37.48 
being the expenses incurred. The deceas- 
ed had two sons each earning an income 
of Rs. 300/- p.m. 

Held that taking into account the fact 
that the deceased would have expected 
to be looked after well and maintained 
comfortably by his sons, it could not be 
said that the award of Rs. 4,000/- as tom- 
pensation for loss of expectancy of life 
was excessive. AIR 1962 Mad 309 & AIR 
1966 Mad 466, ReL on. (Para 4) 

(B) Evidence Act (1872), S. 3 — Discre- 
pancies and contradictions — One witness 
stati^ that motor cycle which knocked 
the deceased was black in colour — An- 
other witness stati^ that it was of cho- 
colate colour — Similarly, one stating 
that there was heavy traffic on road 
— Another stating that there was 
no heavy traffic — Contradiction be- 
cause one spoke relating to time 
of accident while the other spoke of 
time immediately after accident when 
there is naturally crowd gathered — Evi- 
dence held could not be ignored as con- 
tradictory. (Para 2) 

Cases Referred; Chronological Paras 

(1967) AIR 1967 Madh Pra 246 
(V 54)=1967 A. C, J. 246, State of 
M. P. V. Saheb Dattamal L. Ram- 
diandra 3 

(1966) AIR 1966 SC 1750 (V 53)= 

(1966) 3 SCR 649, Mvmicipal Cor- 
poration of Ddhi V. Subagwanti 3 

(1966) AIR 1966 Mad 466 (V 53)= 

79 Mad LW 271, Champalal v. 
Venkataraman 5 

(1966) 1966 ACJ 366= (1966) 2 Mys 
U 588, Kiishnamma v. Alice 
Veighes 3 

(1962) AIR 1962 SC 1 (V 49)= 
a962) 1 SCR 929, Gobald Motor 
Service v. Velusami 3 


(1962) AIR 1962 Mad 309 (V 49)= 

75 Mad LW 156, Krishna Goundar 

V. Narasihgam 5 

(1941) 1941 AC 157=a941) 1 AU 

ER 7 (HL), Benham v. Gambling 4, 5 
(1937) 1937 AC 826=106 UKB 576, 

Rose V. Ford 4 

V. Subramaniam, for Appellants; V. -V. 
Raghavan, for Respondents. 

JUDGMENT; — This Is an appeal 
against an order of the Motor Accidents 
Claims Tribunal, Madras, awarding a 
compensation of Rs. 5037.48 to the res- 
pondents herein in respect of the death of 
one Doriaswami Ptilai involved in an ac- 
cident on 30-11-1961. On 30-11-1961 at 
about 9-30 a.m. when the deceased 
was crossing Ranganathan Chetti Road, 
Nungambaldcam, somewhere opposite to 
the Indian Bank he was knocked down try 
the motor cycle driven by the first ap- 
pellant herein- The IMbunal foimd that 
the accident was due to the rashness and 
negligence of the first appellant and 
awarded a compensation of Rs. 1,000/-, 
under the head of pain and suffering and 
another stun of Rs. 4,000/- for loss of 
expectancy of life and a sum of Rs. 37.48 
being the expenses incturred for t aldVig 
X-ray totalling a sum of Rs. 5037.48. 

2. Mr. V. S. Subramaniam, the learn- 
ed Counsel for the appellant, contends 
that rashness and negligence on the part 
of the first appelant has not been esta- 
blished. In this case, the persons who 
spoke to the occurrence of the accident 
are P. Ws. 1 and 2 and R. W. 1 namely 
the first appellant himself. Obviously, 
the evidence of the first appellant as 
R. W. 1 was interested and no reliance 
could be placed on that. Apart from that, 
the evidence is also unbelievable for It 
is irffierent improbability. 

According to the first appellant on the 
date in question, he was overtaking a cycle 
rickshaw going in the same direction and 
the pedestrian rushed from the west end 
of platform to the other side. The cyde 
rickshaw man swerved to left to avoid 
him and on hearing the noise it made by 
swerving, he applied brakes; it went 3 or 
4 feet and stopped; before it stopped the 
deceased tripped over to the front wheel 
of tile motor cyde. His knees hit the 
wheel, and he fell to his right face up- 
wards oh the road. It is the admitted 
case that later in the same day, Dorai- 
swami Eillai died. Therefore, it is ob- 
vious that the inju^ sustained by him 
must have been serious. But if the ver- 
sion of the first appellant has to be ac- 
cepted, the injuries could not have been 
serious because he tripped over only to 
the front wheel of the motor cyde before 
it came to a standstill. In such an event, 
if he had -fallp-n, he could not have sus- 
tained such serious injmies as to cause 
his death- 
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Apart from that, P Ws. J and 2 have 
spoken to the fact that the deceased was 
Imocked down by the necligence of the 
hrst appeUanl. ^e learned Counsel 
asked me to ignore the evidence of P Ws 
1 and 2 because of the contradictions as 
between their versions The one contra- 
diction pointed out by the learned Coun- 
sel was that while P W 1 stated that 
the motor cycle was blade m colour P 
W 2 stated that the motor cycle was 
chocolate in colour I do not attach any 
sigmfican-e to this discrepancy It may also 
be noted that the parties were not Riving 
eiddence m English and admittedly they 
were Eivma evidence in Tamil and that 
(has been translated into English. I am 
not sure whether this discrepancy may 
Inot be due to the translation. 

The second discrepancy pointed out by 
the learned Counsel is that according to 
P W 1 there was no heavy traffic at 
the time of the aeadent while according 
to P W 2, there was a heavy traffic at 
that tune Ihe answer of P W 2 as to 
there bemg heavy traffic comes after the 
witness had spoken to the accident hav- 
ing taken place and the deceased having 
b^ iniured Therefore the reference 
to the eaastence of heavy traffic, whether 
It related to the time of the occurrence 
of the accident or to the tune fmmediate- 
ly after the accident had occurred when 
there wiU be naturally a crowd and the 
people somg m that direction will atop Is 
not clear In view of this circumstan- 
ce. I am unable to accept the contention 
of the learned Counsel that the evidence 
of P Wa. 1 and 2 should be ignored with 
the result, the finding of the Tribunal 
on the basis of the evidence of P Ws. 1 
and 2 that the aeddent was as a result 
of the negligence of the first appellant is 
pot liable to be interfered with and Is 
hence austamed. 

3 The next argument advanced by 
the learned Counsel for the appellant is 
with regard to the Quantum ot compen- 
eation awarded by the tnbunaL Mr Sub- 
ramamam invited my attention to the 
decision of the Supreme Court In Gobald 
Motor Service v Velusami. AIR 1962 K 
1 and Munidpal &>rporaPon of Delhi v 
Subagwanti, AIR 1966 SC 17S0 Those 
decisions and the dedslons of Courts that 
followed them, such as the deosion of 
the Mysore High Court in Knshninma 

V Alice Veighes, 1966 ACJ 366 (Mys) and 
the dedaon of the High Court of Madhya 
Pradesh (Indore Bench) In State of M. P 

V Saheb Dattamal 1.. Ramachandra, 1967 
ACJ 246=(AIR 1967 Madh Pra 246) lay 
down the general prindples that have to 
be followed in calculating the quantum 
of damages awardable In such cases. 

4. The only question that arises Is how 
that principle h^ to be applied to the 
facts of the present case: The Tribunal 
on the appredation of the evidence plao- 


, D P Kannayya (Ismail J) A.LB. 
ed before him came to the concludon that 
the deceased was aged 60 at the time of 
the aeadent that he had already retired 
as a Junior Superintendent of the Hindu 
Religious and Charitable endowments 
department, and that a portion of his 
pension of Rs 67 15 was commuted and 
was actually drawmg a pension of Rs. 
35-15 and under those circumstances, it 
could not be said that he was ^ving any- 
thing to the respondents so as to warrant 
the respondents contending that the death 
of Doraiswami Filial caus^ any loss of 
benefit to them. 

On the other hand, as I pointed out 
already the Tnbunal aurarded a compen- 
aation of Rs I 000/- for pam and suffer- 
ing and a sum of Hs. 4.000/- for loss of 
expectancy of life. Mr Subramaniam 
does not question the proposipon that 
damages are awardable tinder the said 
two heads and all that he challenges Is 
the quantum As far as the award of 
Rs. 1 000/ under the head of paln and 
suffering is concemei It cannot be said 
by any stretch of imagination that the 
said figure is excessive With regard to 
the sum of Rs. 4 000/- awarded for loss of 
expectanev of bfe. Mr Subramaniam con- 
tended that the deceased was aged 60 and 
he would not have lived for long and. 
therefore, the award of Rs. ^000/- was 
excessive. I am unable to agree with bis 
contention. 

In the modem times, the longevity of 
the clUrens of this country is said to be 
increasing To say that a mnn aged 60 
will not live for long is to under-estimate 
tte present position. Several decisions 
have awarded compensation taking into 
account the normal life of Individu^ at 
70 or 75 If that be the case, the award 
of Rs. 4 000/- for the death of a person 
at the age of 60 cannot be said to be 
«cessive Mr V V Baghavan. the 
learned Counsel for the respondents drew 
my attenPoa to the decision of the House 
of lords in Benham v Gambling. 1941 
AC 157 Mr Raghavan drew my attention 
to the following passage in the Judgment 
of Viscount Simon. L. CL. la the above 
case; — 

*The Question thus revives itself Into 
that of fixing a reasonable figure to be 
paid by way of damages for the loss of s 
measure of prospective happmess: Such 
a problem might seem more suitable for 
discussion in an easy or ArPstoteUan 
ethics than In the judi^ent of a Court of 
law but m view of the earlier authori- 
ties we must do our best to contribute to 
tts solution. The Judge observed that tM 
earlier decisions quoted to him assume 
'that human life is, on the whole, good 
1 would rather say that, before damagM 
are awarded in respect of the shortens 
life of a given in^vidt^ under t^ 
head, it Is necessary for the Court to be 
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satisfied that the drcumstances of the in- 
dividual life were calculated to lead, on 
balance, to a positive measure of happi- 
ness, of which the victim has been de- 
prived by the defendant’s negligence. If 
the character or habits of the individual 
were calculated to lead him to a future of 
unhappiness or despondency, that would 
be a circumstance justifying a smalls 
award. It is significant, that at any rate in 
one case of which we were informed, the 
Jury refused to award any damages under 
this head at all. As Lord Wright said in 
Rose V. Ford 1937 AC 826, special cases 
suggest themselves where the termination 
of a life of constant pain and suffering 
cannot be regarded as inflicting injury, 
or. at any rate, as inflicting the same in- 
jury as in more normal cases. I would 
further lay it down that in assessir^ 
damages for this purpose, the question is 
not whether the deceased had the_ capa- 
city or ability to appreciate that his fur- 
'ther life on earth would bring him hap- 
piness. The test is not subjective, and 
tile right sum to award depends on the 
objective estimate of what kind of future 
on earth the victim might have enjoyed, 
whether he had justly estimated that 
future or not. Of course, no regard must 
be had to financial losses or gains duMg 
the period of which the victim has been 
Ideprived. The damages are in respect of 
loss of life, not of loss of future pecumary 
^prospects”. 

5. This decision and the other ded- 
dons of the Courts in England on tins 
matter were elaborately reviewed by Jaga- 
disan. J.. in Krishna Gound^ v Nara- 
Bihgam, AIR 1962 Mad 309. The learned 
Judge after referring to those decisions 
stated as follows; — 

"There is now no difficulty in stating 
the principles that should weigh with the 
Court in awarding damages under 
head of loss of expectation of life, parti- 
cularly after the classical pronouncement 
of Viscount Simon in Benham’s case. 1941 
AC 157. But the application of the pnn- 
ciples to given set of facts is yet not 
free from difficulty. The balance of pros- 
pective happiness of the indivumal n^ 
first to be ascertained and that has to tc 
computed in money value. Even the best 
and at least judicial endeavour to dis- 
charge this task of ascertainment ol 
damages cannot possibly elimmate some 
speculation or imaginative thinking . 
Bearing these principles in mmd. and tak- 
ing the facts of the present case mto ac- 
count can it be said that the award of 
Rs. 4.000/- on the ground of tos of ex- 
pectancy of Ufe is excessive? "^e second 
claimant as P. W. 4 has stated m lus evi- 
dence that his father was hale md h^- 
thy at the time of the accident. He h^ 
further stated in his evidenre that he 
was earning an income of another xis. ouu 
per month and his brother was earning 


an income of another Rs. 300 per month. 
Consequently, a man aged about 60 hav- 
ing two sons in that position, would have 
expected to be looked after well and 
maintained comfortably by the sons for 
whose education he spent all that he 
earned when he was in service. Taking 
this into account, in my view, it cannot 
be said that the award of Rs. 4,000/- as 
compensation for loss of expectancy of 
life can be said to be excessive. 

Apart from this fact, when this Court 
is called upon to interfere with the quan- 
tum of Rs. 4,000/- determined by the 
Tribunal, certain compelling factors, 
which should make the determination of 
the quantum shockingly excessive should 
be brought to the notice of the Court. 
The principles that should apply in com- 
pelling an appellate court to interfere 
with the quantum of compensation, 
awarded by the Tribunal have been 
elaborately set out in the judgment of 
Venkatadri. J., in Champalal v. Venka- 
taraman, AIR 1966 Mad 466. Applying 
that test and bearing in mind the fact 
that the determination of such question 
has necessarily to be conjectural to some 
extent, it cannot be said that the fixa- 
tion of Rs. 4.000/- as compensation imder 
this head can be said to be excessive in 
the circumstances of this case. 

6. Under these circumstances. I hold 
that there are no merits in this appeal 
and the same is dismissed with costs. 
HGP/D.V.C. Appeal dismissed. 


AIE 1969 MADRAS 183 (V 56 C 41) 
RAMAKRISHNAN, J. 

AL. CT. Alagappa Chettiar, Petitioner 
v. Revenue Divisional Officer, Chidamba- 
ram and another. Respondents. 

Writ Petn. No. 2301 of 1965, D/- 8-1- 
1968. 

(A) Land Acquisition Act (1894), Ss. 4 
(1), 5A — Acquisition of land owned by 
temple for construction of stall quarters 
of University — Acquisition was for pub- 
lic purpose — Alteration of procedure for 
disposal of land by public auction into 
proceedings for acquisition of land — Re- 
ligious institution held would not lose — 
(Madras Hindu Religious and Charitable 
^dowments Act (22 of 1959), S. 34). 

A was hereditary trustee of certain 
temple owning certain land in close pro- 
ximity of an University. Under S. 34 of 
Hindu Religious and Charitable Endow- 
ments Act, A got permission of the autho- 
rities for dividing said land into 17 plots 
and selling them In public auction- Gov- 
ernment ^so approved of such a course. 
A sold those plots in public auction and 
successful bidders paid one-third of pur- 
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chase money At the instance of the 
University notice under S 4 (1) and S 
5A of T Acquisition Act was issued 
for acquiring aforesaid land for public 
purpose namely the construction of staff 
quarters for Umversity In petition under 
Article 226 of the Constitution by A, 

Held (1) that the acquisition served a 
public purpose, namely the purpose of 
enabling the teaching staff to bve In close 
proximity to the Urdversity campus, and 
afford to them fte necessary convenience 
A purpose of that kind was a public pur- 
pose withm the meaning of S 4 in the 
larger and more generic sense of that 
term. ATR 1965 SC 648 Expld, and Dist. 
AIR 1952 SC 252 & AIR 1914 PC 20 & 
AIR 1960 Mad 108 Foil (Para 7) 

(2) that the religious institution would 
not lose by the iteration of the proce- 
dure for disposal of the land by pubbc 
auction, mto proceedings for the acqui- 
sition of the land for erecting staff quar- 
ters for the Umversity (Paras 4 8) 
(B) Civfl P C (1908) Pre. — Intcrpr&. 
tation of Statutes — Meaning of words — 
Land Acquisition Act (1894), Ss 4 (1), 40 
(1) (b) — Words "public purpose" in 
S 4 (1) — Words to be interpreted from 
a larger and more comprehensive angle 
without being narrowed down to restrict- 
ed words used m S 40 (1) (b) — AIR 
1965 SC 99S ReL on — (Words and 
phrases — "Public purpose’T (Para 6) 
Cases Referred Chronological Paras 
(1965) AIR 1965 SC 646 (V 82)= 

1966 SCD 184 SUte of W B v 
P N Talukdar 5 6 

(1965) AIR 1965 SC 995 (V 52)= 

(1965) 2 SCWR 33 R. K, Agarwala 

V State of W B 6 

(1960) AIR 1960 Mad 108 (V 47)= 

ILR (1959) Mad 997 Vijrapurl 

V N T C Talkies Ltd. 7 

(1952) AIR 1952 SC 252 (V 39)= 

ILR 31 Pat 565 State of B ihar v 
Kameshwar Smgh 7 

(1925) AIR 1925 Bom 538 (V 12)= 

27 Bom LR 1130 Municipal Cor- 
poration. Bombay v Ranchordas 7 
a914) AIR 1914 PC 20 (V 1)=42 
Ind App 44 Hemabai Framjee v 
Secretary of State 7 

K. E Rajagopalaehail, for PetiHoner 
S T Ramalingam, for Government Plea- 
der for Respondents. 


ORDER — The petitioner is the here- 
ditary trustee of Sn Uchmathaswami 
Devasthanam, Sivapun, Chidambaram 
Taluk, South Arcot District. The respon- 
dents are respectively the Revenue Di- 
visional Officer Chidambaram (I^nd 
Acquisition Officer) and the State of Mad- 
ras, represented by the Sectary for 
Industries, Labour and Co-operation 
(Housing) Department. The facts ♦ha* 
led up to the present writ petition are 
briefly the following. 


The temple of which the pefftioner Is 
the hereditary trustee owns several lands 
which include 1 acre 61 cents comprised 
in R S Nos 217/1, and 217/2 In Thiruvet- 
fculam village The petitioner allied that 
following the proc^ure outlined in the 
Hin du Reli^ous and Charitable Endow- 
ments Act, Section 34, the petitioner on 
behalf of the temple with a view to aug- 
ment the income of the temple for meet- 
ing its need, appli^ and got the per- 
mi^on of the authorities imder the Act 
for dividmg the said land into 17 plots 
and selling them in public auction as 
house sites. The Government alsn at the 
Instance of the Commissioner appointed 
under the Hindu Religious and Charitable 
iiidowments Act, accorded such approval 
by a commumcation sent on 13-6-1964. 

In pursuance of these proceedings 
under the Hindu Religious and Charitable 
Endowments Act the petitioner was able 
to sell In public auction held on 6-1-1964 
17 plots for a sum of Rs. 55 000/- and the 
successful bidders paid one-thud of the 
purchase money V^en the petitioner 
applied to the authorities under the Act 
for confirming the sale In favour of the 
respective bidders, some of the members 
of the staff of the Annamalal University 
who were not able to bid successfully at 
the auction sale, became disgruntled md 
madd false representations and this lea 
the first respondent to Is^e a notice 
under Section 4 (1) and Section 5-A of 
the Land Acaulsibon Act for the purpose 
of acquiring the above sMd ^mt of is^ 
for a pubbc purpose, namely the con- 
struction of staff quarters for the Anna 
malai University In Use meantime some 
of the purdiasers at the auction had 
paid the balance of the purchase money 
but the sale deeds have not been execut- 
ed In their favour by the petitioner be- 
cause of the pendency of the acquisition 
proceedings 

2. The pebtloner alleged that the con- 
strueboD of staff quarters meant for the 
occupabon of mdividual members of the 
staff of the Annamalal University can- 
not be held to be for a public purpose, as 
such members of the staff do not consti- 
tute a seebon of the pubhe. Tto apart, 
It was urged by the pebtioner that after 
the Commissioner Hindu Religious and 
Charitable Endowments had accordM 
sanebon for selling the same plots In 
public auebon and after the Govermn®^ 
had approved of that course, the resort 
to the provisions of the Land Acquisition 
Act for acquiring the ve r y same lands at 
the instance of the University must be 
ransidered to be a misuse of power as 
v.'ell as a fraudulent and colourable exer- 
cise of such a power 

X In the counter affidavit which was 
filed by the respondents it was allegw 
that the proposal to imtlate land acqui- 
sition proceedings In case was taken 
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up on the application of the Eegistrar of 
the Annamalai University based upon a 
resolution of the Syndicate of the UnivCT- 
Eity in March 1964. The fact ttot prior 
to that application, the Departmmt of 
the Government dealing vhth rehgio^ 
endovcnents, had accorded san^on to 
the trustee to sell the lands ^ 
auction under the provMons of Section 34 
of the Hindu Eehgious and ChantaWe 
Endowments Act, would not stand m toe 
way of the Government approachi^ toe 
question again for the purpose of the 
Land Acquisition Act and taking a aem- 
don to initiate land acquisition proceed- 
ings. Such a step cannot be said to be a 
fraudulent and colourable exercise of 
power. It was also urged in the comte^ 
affidavit that the construction of 
quarters for a University is a pubuc 
purpose under toe Act falling toe 

ambit of Section 4 of toe Land Acquisi- 
tion Act 

4. There is no doubt a certain ui^r- 
tunate feature in toe present acquisition 
proceedings, in so far as the GwmmnCTt 
having given sanction to toe tr^ee for 
selling toe land in pubhc auction md 
thereby augmenting toe .income of toe 
temple, had to change ite mmd ^on a^. 
at toe instance of the Umveraty to give 
approval for toe initiation of Imd acqm- 
,^,sm^n proceedings in 
^land for toe purpose of budding sten 
ouarters for toe Annamalai Umversity. 
ButSe ^ this rede^g featore nai^ 
ly, that toe people who have bid at toe 
auc^n and made deposite of l^e 

amounts have not and 

from toe trustees of the t^pl ^ 
fhprefore there has been no actual trans- 
Sf of titiftoom toe trustee to these peo- 
ple. 

cSpcondlv if at the time of passing the 
av^^ in toe land acquisition proceetogs 

StoaS of to^ procedure for ^osal 
ft toe land by public .auction i^o ^ 
ceedings for the acquisition of toe 
for toe alleged P^ose 
niinrters for the Umversity. TUere is no 
b^^erefore for the apprehe^on en- 

iSfmVlby the ‘5“a,yiSfb; 

ing toe manner of disposal of pe iand ^ 

S?blic auction into land acq^tira p^ 
cpedings at the instance of a body hke toe 
U^rsitv, toe petitioner-institution may 
stand to lose finanaaUy. 


5, Learned Counsel for the petitioner, 
Sri K. E. Eajagopalachan refOTed to a 
decision of the Suprenie 
of West Bengal v. P. N. Talukda^ Affi 
1965 SC 646 at p. 653 for toe view that 


acquisition for stati quarters for an insti- 
tution like toe present, will not be a 
public purpose to which toe provMons of 
toe Land AcquMtion Act can be applied. 
He referred in particular to toe observa- 
tions in that judgment in paragraph 13 
where toe Supreme Court observ^ that 
while acquMtion of land for putting up 
a hostel building and a play-ground 
obviously meant for toe students study- 
ing at an educational institution run by 
toe EamakrMma Mission at Calcutta, can 
be viewed as being directly useful to a 
section of toe public, namely, toe stu- 
dents of toe institution, as far as staS 
quarters are concerned, to^_ are meant 
for occupation by toe individual mem- 
bers of toe stafi. Therefore toe Supreme 
Court declined to accept toe argument 
that an individual member of toe stafi 
must also be held to be a section of toe 
public, and that therefore stafi quarters 
win be usrful to toe public. The 
Supreme Court also observed that if such 
a view is to be taken, it would reduce 
the idea of what is useful to or what is 
used by a section of toe public, to ab- 
surdity. 

6. The above dedsion was given in 
toe context of Section 40 (1) (b) of toe 
Land AcquMtion Act found in toe Land 
Acquisition Manual, Part VH dealing with 
acquMtion of Land for companies. In 
that section toe Act has used toe words 
"that acquMtion is needed for toe con- 
struction of some work, and that Such 
work is likely to prove useful to the 
public”. The words 'likely to prove use- 
ful to toe public’ found in that section 
are important, and we have to view the 
Supreme Court decMon cited above as 
explaining toe scope of toese specific 
words, and not as dealing with the inter- 
pretation of the words 'public purpose 
found in Section 4 (1) of toe Act. Ad- 
mittedly this is not a case falling under 
Part Vn dealing with acquisition of land 
for companies. 

The Annamalai Univerdty is not a 
company. The respondent seeks to sup- 
port the acquMtion only under Section 
4 (1) as having been made for a public 
purpose. It is only whe n toe acquMtion 
is made under Part Vil for a company, 
that one has to resort to toe more res- 
tricted language used in Section 40 U) 
(b) namely, likely to prove useful to toe 
public’. It is in this context of the res- 
tricted words thus employed in Section 
40 (1) (bl. that the Supreme Court se^ 
to have expressed the opinion tMt the 
use of toe quarters proposed to be put 
up on toe acquired land by toe st^ of 
the educational institution^ will not ^ 
within toe scope of Section 40 (1) to), 
which refers to toe acquired md b^g 
likely to prove useful to toe pubhc. \\toen 
we have to interpret _ toe 
purposs^ found in Section 4 (1) of the Act 
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the approach wUI have to be from a lap- 

I ger and more comprehensive angl^ 
without being narrowed down to the 
restricted words xised In Sec 40 (1) (b) 
That this should be the proper approach 
has been laid down by the Supreme 
Court In the declaon In B K Agarwatia 
V State ol West Bengal, AIR 1905 SC 
095 where at p 999 the Supreme Court 
obser^ that fite expression 'publtc pur- 
pose' has been used m a generic sense In- 
cluding any purpose In which even a 
fraction ol the coromumty may be Inter- 
ested or by which It may be benedted 
The same decision observes that when 
'*pubhc purpose” has to be construed for 
the purpose of Section 6 it has to be 
re^ In a restocted sense when the ae- 
auisition is for a company In the lat- 
ter event the public purpose must be 
hinit^ according to the restricted langu- 
age used in Pari VII of the Act Conse- 
duently it appears to me that this is a 
case where the acquisition not being for 
a company but for an educabonal insti- 
tution. namely a University the proper 
way of construing the expression, 'pub- 
lic purpose* must be to take its meaning 
in die generic sense and not in the res- 
tricted sense applicable to acQumUon for 
companies when the language used in 
Section 49 (1) (b) may have to be applied 
in the manner laid down In AIR 1969 
SC 646 at p 653 

7. On the other hand, there are a ae- 
ries ol dedaons which deal with ^e ex- 
pression 'public purpose' from the broa- 
der point of view mentioned above Ins- 
tances of such decisions are State of 
Bihar v Kameshwar SingK AIR 1952 SC 
252 where at p 289 the Supreme Court 
has referred to the observations of 
Judicial Committee in Hemabai Framjee 
V Secretary of State, 42 Ind App 44= 
(AIR 1914 PC 201 where the Pnvy Coun- 
cil extracted with approval the judgment 
of Batchelor. J . 

"General defiiJdona are, I think, rather 
to be avoided where the avoidance is 
posdble and I make no attempt to define 
precisely the extent of the phrase 'public 
purposes' in the lease it 1$ enough to say 
that in my opinion, the phrase whatever 
else It may mean, must include a pur- 
pose, that is. an object or aim. in which 
the general Interest of the community, as 
opposed to the particular interest of In- 
dividials, is directly and vitally concem- 
ed.” 

The Supreme Court thereafter added: 

"And it 15 well that no hard and fast de- 
finition was laid down, for the concept of 
•public purpose’ has been rapidly rang- 
ing m all countries of the world. The 
reference in the above quotation to ‘the 
general Interest of the community’, how- 
ever. clearly Indicates that it Is the pre- 
sence of this element In an object or elm 


which transforms such object or aiia 
Into a public purpose." 

A Bench ol this Court In Vijrapuil y, 

N T C Talkies Ltd. AIR 1960 Mad 103 
at P 113 has referr^ to several pre« 
vipus decisions Including the Supreme 
Court decision just now referred to and ... 
laid down the following broad prlndpltt 
for understanding the scope of the ez* 
preasioo. 'public purpose’; 

an acquisition can be for 6 

pubbe purpose, even though all the mem" 
bers of the public do not lake the bene- 
fit, but only a section of it takes the 
benefit, public purpose In an acquisitira 
may be served even though the acqula* 
tlon IS for the benefit of particular mem- 
bers of the public, provided the obiect of 
acquisition advances a public purpose In 
this category may be Included advance- 
ment of public prosperity public welfare 
and the convemence of the public" 

In the present case in the sale eBected 
by the petitioner about 8 or 9 membera 
of the University staff seem to have takM 
part and succeeded In making the highest 
bids for the plots But the plots thus 8> 
Quired become their private property and 
■^It descend to their heirs and which 
they can alienate On the other nano 
the proposed acquisition will not be^‘ 
any specified number of Individuals IwDO 
may happen to be teachers of the Annfl-L 
malai University) In the sense that 
absolute right Is conferred on them M 
the houses which they can abenate Ct 
pass on to their descendants. The bea^ 
fit thus conferred W the acquisition » 
on the teaching stall of the University 
who form a section of the public how- 
ever small It may be. they are still * 
defined section of the public, who happ^ 
to be at any given moment engaged to 
teaching the students of University Tbe 
object of the acquisition Is deafly to 
provide such teaching staff with quart^ 
which are proximate to the University 
campux 


The connected file which I 
shows that the Revenue Divisional Offl^ 
made a report that the lands in question 
are in close prordmlty to the Univ^ 
sitv area and will therefore enable tbs 
teaching staff to go conveniently iroto 
their rc^dence to the place of teaching* 
In this sense the acquisition serves a 
public purpose, namely, the purpose pi 
enabling the teaching staff to live to 
close proximity to the University cam- 
pus. and afford to them the necessary 
convenience Thou^ the teachers w 
the time being may be benefited by 
acquisition, the benefit to the University 
by such acqi^tion as well as the 
dents studying In the Institution thouw 
remote Is nevertheless real. In a_decl- 
rion of the Bombay High Court In Mom- 
dpal Corporatton. Bombay V EancMP- 
das. Am 1925 Bom 538 it was held that 
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btiildins of quarters for municipal ser- 
vants must be held to be a measure 
likely to promote public convenience and 
She acquisition of lands for that purpose 
was held to fall within the scope of the 
Land Acquisition Act I am therefore 
satisfied that the attack made on the pre- 
sent acquisition on the basis of the de- 
cision in State of West Bengal v. P. N. 
Talukdar, AIE. 1965 SC 646 which was 
a decision exclusively confined to Part 
Vn of the Act cannot be supported. On 
&e other hand the authorities support the 
view that a piirpose of the present kind 
can be clearly viewed as a public pur- 
pose within the meaning of Section 4 in 
tiie larger and more generic sense of that 
term. 

8. I have already indicated that 
though there is what may appear to be 
a certain tmfortunate feature in the 
acquisition, namely, giving up an appro- 
val given hy one Department of the Gov- 
ernment dealing with Eeligious endow- 
ments for selling the lands in public 
auction and adopting the principle of 
land acquisition after approval to such 
acqmsition by another Department of the 
Government, in substance this change of 
procedure may not lead to any loss to the 
petitioner-institution or loss to the teach- 
ing staff of the University who have suc- 
cessfully bid at the auction. If proper 

■ principles are home in mind, when com- 
pensation is fixed at the time of pasang 
the award the institution which the peti- 
tioner represents may not stand much to 
lose. So far as th_e members of the Uni- 
versity staff who have purchased at the 
auction are concerned they also may not 
stand to lose because they could occupy 
the quarters as members of the Univer- 
sity staff as long as they are members of 
the staff. 

9. With these observations the writ 
petition is dismissed. No orders as to 
costs. 

SSG/D.V.C. Petition dismissed. 


am 1969 MADRAS 187 (V 56 C 42) 
ISMAIL. J. 

Chinnappa Goimder and another. Ap- 
pellants V. Respondent 

Second Appeal No. 637 of 1964, D/- 10- 
'4-1968 against decree of AddL Sub. J., 
Erode, in A. S, No. 178 of 1962. 

(A) Hindu Succession Act (1956), Ss. 6 
nnd 8 — Maintenance deed creating life 
interest in favom of vridowed daughter- 
in-law — Death of father-in-law — Suit 
by daughter-in-law for partition and pos- 
session of share — Father-in-law's in- 
terest will devolve hy way of succession 
rmd not hy way of survivorship — Items 


givm under maintenance deed need not 
be included in smt property — (Hindu 
Law — Partition) — (Hindu Women’s 
Bights to Property Act (1937), S. 3) — 
(Hindu Adoptions and Maintenance Act 
(1956), S. 19) — (Hindu Law — Gifts). 

A Hindu, in discharge of an obligation 
under Hindu Law to maintain members 
of the family, executed a maintenance 
deed in favour of his widowed daughter- 
in-law giving her life interest in two 
items out of the joint family property. 
Upon his death in 1960, the daughter-in- 
law instituted a suit for partition and 
possession of her share in the property. 

Held (i) that by virtue of the proviso 
to S. 6 read with S. 8 of the Hindu Suc- 
cession Act of 1956, the deceased father- 
in-law’s undivided interest in the joint 
family property woiUd devolve hy way of 
succession and not by way of survivor^p. 
In the instant case the deceased father- 
in-law’s interest was divisible between 
his own widow, his son, his daughter 
and the daughter-in-law and the daugh- 
ter-in-law would be entitled to one- 
fourth share in that suit properties. 

(Para 3) 

(ii) that there was no necessity for the 
daughter-in-law to surrender the items 
which were given to her for maintenance, 
and make these items available for parti- 
tion. In the Hindu Succession Act, which 
effects a basic and fundamental change 
in the Hindu Law of Succession, there is 
no provision either express or implied, 
which vsdli have the effect of terminating 
or putting an end to an interest created 
in an immovable property in favour of 
a person like the daughter-in-law in dis- 
charge of an obligation resting on the 
father-in-law. Nor did such life interest 
automatically come to an end as soon as 
the daughter-in-law instituted a suit for 
partition. The position under Hin du 
Women’s Rights to Property Act of 1937 
could not be imported by way of analogy 
into that position imder Hindu Succes- 
sion Act AIR 1954 Mad 307 & AIR 1962 
Mad 187, ExpL (Para 3) 

(iff) that it was not a case where the 
daughter-in-law, having obtained her 
^are pursuant to the Act of 1956 was 
seeking to obtain maintenance by virtue 
of the provisions contained in the Hindu 
Adoptions and Maintenance Act, 1956 with 
reference to the right which she claims in 
the partition suit. (Para 4) 

(iv) that the maintenance deed did not 
constitute a gift which the father-in-law 
had no right to make. (Para 6) 

(B) Hindn Succession Act ( 1056 ), Pre- 
amble — Interpretation of the provisions 
— (Civil P. C. (1908), Preamble — Inter- 
pretation of Statutes). 

In relation to an Act like the Hindu 
Succession Act of 1956 which is both an 
amending and codifying statute, regard 
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shotild be had only to the dear language 
contained in the Act (Para 3) 

Cases Beferred. Chronological Paras 
(1964) Am 1964 SC 510 (V 5l)= 

66 Bom LR 284, Guranana 
Mallappa 3 

(1962) AIR 1962 Mad 187 fV 49)= 

ILR (1962) Mad 204. GaiavalU 
Ammal v Narayanaswamy 2 

(1956) Am 1956 Bom 129 (V 43), 
Mellappa v Guramma 2 

(1954) Am 1954 Mad 307 (V 41)= 

(1953) 2 Mad U 459, Hathlnasaba- 
pathy V Saraswathi Ammal 2 

N Sivamad, for Appellants; V. S. Ran- 
gaswaim Iyengar, for Respondent 
JUDGMENT — The two defendants In 
O S No 337 of 1961 on the die of the 
Court of the District Munrff of Erode are 
the appellants before t>ii^ Court and the 
pUmtiB in the suit la the sole respondent 
The respondent’s husband Perianna 
Gounder and the first appellant were 
brothers and the second appellant la thdr 
sister Peilanna Gounder died In 1944. 
Subsequent to his death on August 16. 
1944, Perlathambi Goimder, lathe>ln-Uw 
of the respondent end the father of the 
deceased Penanna Gounder and the ap« 
pellants, executed a document describe 
as a maintenance deed la favour of the 
respondent in respect of two Items of pro- 
perty 

That document reated that when the 
respondent requested her fat!ier*in-Iaw 
to give her maintenance, at the instance 
of mediators, he execute the said docu- 
ment. The document also stated that she 
should reside In one of the items 
was a house and should cultivate at Iict 
pleasure the other item which was a tdece 
of land and enjoy the income tberefr^ 
lor her hie towards her mamtenance 
vnthout any power of aliena^n by way 
of mortgage, othi or sale and on her 
death, &e two items of property should 
belong to her lather-in-law and his heirs. 
It Is stated that the lather-ln-law htnv . 
sell died in 1960 Thereafter, the res- 
pondent instituted the smt out of which 
the second appeal arises lor partition of 
her one-fourth share In the proper- 
ties and for separate posea l on of the 
same I must straightway mention that 
the suit properties arg one-half of the 
properties bdongmg to the joint family , 
it is conceded b^re me that the respon- 
dent is entitled to one-iourth share ol 
the suit properties by virtue of the pro- 
viso to Section 6 read with Section 8 of 
the Hindu Succession Act of 1056 The 
reason is that though the fatber-In-law 
of the respondent and the appellant 
constituted an Hmdu undivided family, by 
virtue ol the providon contained in the 
proviso to Section 6 ol the ffindu Suo 
cession Act. 1956 his undivided Interest 
In the joint family properties would de- 


volve by way ol succession and win not 
go by way of survivorship If that be 
the case, his Interest In the property was 
divisible as between the respondent, 
dsugher-In-Iaw, the two appellants, son 
and the daughter and his own ^dow. 

However, the appellants herein con- 
tended that she cannot ask for a partiticin 
of her one-fourth share of the proper- 
ties and at the same time retain the pro* 
pcrties covered by the mamtenance deed 
of August 16. 1944, and she must make 
the properties got by the said document 
available for potion in the suit, smce 
the appellants also have a share In the 
said properties. The Courts below re- 
jected this contention and decreed the 
suit of the respondent Hence the pre- 
sent second appeal by defendants 1 and 
2 in the suit 

2. Mr. N, Sivamanl, learned Counsd 
for the appdlants. contended that tba 
respondent herein cannot retain the prth 
periles covered by the maintenance deed 
aod fttw ask for partition ol her one- 
fourth share In the suit prop^es and if 
ebe wants partition of one-fourth shar& 
she must surrender those properties and 
make the same avaHahle for partition in 
the suit Itselt Mr. Slvamani frankly 
concedes that there Is no direct authonty 
with rcIerencB to the portion after the 
coming into force of the Hindu Soec^ 
sJon Act of 1956, nor is there any specific 
provision in the said Act whidi wHl have 
the effect he contends for. At the same 
time, the leaxn^ Couns^ submits that os 
the analogy of the position prevaiiing 
under the Hindu TVomen’s Rights to Pro* 
perty Act, 1937, under the Hindu Succes- 
sion Act also, the respondent can have 
eJlher the properties given to her fcr 
maintenance or have a share in the pro* 
pertles granted to her by the provisions 
contained in the Act of 3956 and she can- 
not have both. 


I may point out here that the podtIoD 
as It stood prior to the XQndu Succes- 
^on Act of 1956 Is dear and does not 
admit of any doubt A Bendi of this 
Court in Rathlnasabapathy v, SaraswatU 
Ammal. AIR 1954 Mad 307 pointed ew 
that there is nothing in the Hindu 
l^unen’s Rights to Property Act 1937, 
xvhlch has the effect of compelling the 
three widows for whom provision 
made under that Act to sue for a parti- 
tion at the ri^ of lodng the right to 
maintenance which they had under the 
Hindu iiaw and stated that the option 
was with the widows either to cla tr n 
maintenance to which they were entitled 
under the Hindu Law or to ask for 
ptlon under the provisions of the 
■^omen’s Rights to Property Act, 1937, 
but not to have both. 

The principles enunciated by that ded- 
sJon were approved by another Benim oi 
this Court in Gajavalll Ammal v. Nara- 
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yanaswaml, AIR 1962 Mad 187. The ap- 
pellants in that case were the TOdow and 
daughter of one Govindaswami Mudaliar 
who had left a son by his first wife who 
was the respondent to the appeal The 
said Govindaswami Mudaliar died on 
November 21, 1953 and at the time of 
his death he and his son Narayanaswami 
(respondent) were members of a joint 
Hindu Family. The suit was brought for 
partition and possession of a half-share 
in the family properties as the share due 
to the first appellant who claimed her 
husband’s share imder the Hindu 
Women’s Rights to Property Act, 1937. On 
behalf of the second appellant a main- 
tenance provision was claimed and mar- 
riage expenses also were asked for. The 
claitn of the appellants was resisted on 
the strength of a settlement deed dated 
December 17, 1953. It was pleaded by 
the respondent that the said settlement 
was effected in full settlement of all the 
claims against her husband’s joint family 
properties and consequently she could 
not sue for partition. The learned Judges 
of this Court came to the conclusion, on 
the basis of the evidence and the drcum- 
stances of the case, that by arrangement 
embodied in the settlement deed and fay 
the acceptance of the properties given in 
the settlement de.ed, the widow had given 
,up her right to claim half-share in the 
^joint family properties \mder the Act of 
1937. in this view, they accepted the 
case of the respondent and rejected the 
claim of the app^ants for partition of a 
half-share in the properties. In dealing 
with this question the learned Judges ob- 
served as follows: — at page 189. 

"What the position would be by reason 
of the enactment of the Hindu _ Succes- 
sion Act, 1956 is not a matter arising for 
our consideration now. The limited 
question we are called upon to decide is 
whether the settlement deed was the 
result of a claim for maintenance ^one and 
consequently we would be justified in 
concluding that the acceptance of 'tte 
settlement deed did not imply the gi^'ing 
up of the right to partition and to claim 
a share imder the Act of 1937’’. 

Mr. Sivamani, learned Cmmsel for the 
appdlants, r^es on the first sentence 
quoted above and states that the learned 
Judge left open the question as to what 
would be the position under the ffindu 
Succession Act, 1956, and the position 
under the Act will be the same, that is, 
the widow (in this case, the daughter-in- 
law) will be entitled either to a share in 
the properties or to maintenance but not 
to both. 

3. In my opinion, the sentence relied 
on by the learned counsel for the appel- 
lants does not lend support to any such 
contention- On the other hand, the said 
sentence may lead to a contrary in- 
ference. As far as the provirions of the 


Hindu ^ Succesrion Act are concerned, 
there is no provision rither express or 
implied which will have the effect of 
terminating or putti^ an end to an in- 
terest created in an immovable property 
in favour of a person like the respondent 
herein in discharge^ of an obligation rest- 
ing on the father-in-law of the respon- 
dent. A reading of Ex. B-1, namely, the 
document styled as maintenance deed of 
August 16, 1944, makes it clear that a life 
interest was created in favour of the res- 
pondent. 

Under the Hindu Law, prior to the 
enactment of the statutory provisions, a 
manager of a joint Ltitakshara family is 
under a legal obligation to maintain all 
male members of the family, their wives 
and their children; on the death of any 
one of the male members, he is bound to 
maintain his widow and his children, the 
obligation to maintain these persons arises 
from the fact that the manager is in pos- 
session of the family property. The main- 
tenance deed of August 16, 1944, was 
executed by the father-in-law of the 
respondent in discharge of this obliga- 
tion imposed upon him imder the Hindu 
Law. It may be that if the Hindu Suc- 
cesrion Act had not been passed, the res- 
pondent might not have any right to file 
a suit for partition of a share in the pro- 
perties retaining at the same time the 
properties obtained by her by virtue of 
this maintenance deed. 

However, the position is not the same 
with reference to the provisions contain- 
ed under the Hindu Succession Act 1956. 
The said enactment effects a baric and 
fundamental change in the Hindu Law of 
Succesrion and the right to succesrion 
conferred on the various persons men- 
tioned in the schedule to the Act are not 
subject to any qualification such as the 
one contended for before me. As a mat- 
ter of fact, in relation to an Act like the 
Hindu Succesrion Act of 1956, which is 
both an amending and codifying statute, 
regard should bg had only to the clear 
language contained in the Act. Mr. Siva- 
mani himself frankly conceded that he 
is not able to lay his hands on any parti- 
cular provision contained In the statute 
in support of his contention. 

In the absence of any express provision 
contrined in the Act providing for the 
termination of the interest created in 
favour of a person like the respondent by 
way of maintenance due to her under the 
law then in force, I am unable to accept 
the contention of the learned Counsel 
that the necessary consequence of the 
respondent filing a suit for partition to 
claim her right under the provisions of 
the Hindu Succession Act, 1956, is to 
bring about a termination of the life in- 
tereri created in her favour under the 
document dated August 16, 1944. If such 
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an interest has not been created by the 
when the Hindu Succession Act, 
1955, came into force and the respondent 
was mei^y receiving maintenance from 
her father-in law out of the loint family 
properties, the position may be different. 
But. when the right to receive mainte- 
nance which the respondent undoubtedly 
had, has crystallised in the form of crea- 
tion of a life interest m her favour, I am 
unable to find any principle or authority 
for holding that that mterest automati- 
callv comes to an end as soon as she files 
a suit for partition for recovering her 
share of the properties under the provi- 
sions of the Hindu Succession Act, 19S6 
I must also point out that it Is not the 
case of the learned Counsel that the Act 
Itself has got the effect of terminating the 
interest created in favour of the respon- 
dent and it is only her conduct in filing 
the smt for recovering her share which 
has got such an effect The learned 
Counsel bases this contention on the ana- 
logy of the position that resulted from 
the provisions contained In the Hindu 
Womens Rights to Property Act 1937 In 
my opinion, there is no comparison what- 
ever and there can be no analogy bctwi^ 
the nghts which the three widows had 
under the Hindu Women’s Rights to Pi»- 
perty Ad, 1937. and the right whidi the 
Tanoua heirs get under the Hindu Sue- 
cesaon Act 1956 and therefore there is 
no justification whatever for importuig 
the portion under the easUer Act hy 
way of analogy into the po<itiop under 
the 1955 Act 

4. Mr Sivamanl, drew my attention 
to the proviriottf contained to the Hindu 
Adoptions and Maintenance Ad 1956 and 
particularly to Sections 19 21 and 22. 
Section 19 of that Act deals with the right 
of a daughter-m-law to obtam mainte- 
nance from her fatber-ln-law and the 
circumstances and the ext^t to which 
such a nght can be enfoiued. As far as 
the present case Is concerned, such a 
question does not directly anse. It Is not 
a case where the respondent, hav^ ob- 
tained her share pursuant to the Act of 
1956 Is seeking to obtam maintenance by 
virtue of the provisions contained to the 
Hindu Adoptions and Maintenance Ad 
1956 with reference to the right which 
the respondent claims to the present 
eidt. 

5. Mr Sivamanl. reUed on a dedrion 
of the Bombay High ^urt to Mellappa 
V Guramma, AIR 1956 Bom 129 at p 138 
In that case, a number of alienations 
were challenged and two of them were 
alienations effected in &vour of two 
female members. In a suit for partition, 
the learned Judges took the view that 
they cannot retain the property covered 
by the said abenations and at the same 
time seek to recover a share under the 
provisions of the Hindu Women’s Kghts 


to Property Ad lfl37. The learned 
Judges stated as follows:— 

"^e result Is that although defendant 
3 cannot challenge the deeds Exa. 368 
and 372 in the sense mentioned abova. 
since defendants I and 2 are now given a 
fib^ m the family p r op er ty, defendants 
1 and 2 cannot retain the property under 
the two deeds. Exs. 368 and 372 and, si 
the time; a share in the family pro* 
perty” 

No reasons have been given for iha said 
conclusion. Probably the reason was tha 
same as has been referred to by the two 
Bench decisions of this Court already 
mentioned by me. However, that being 
a decision prior to the Hindu Success i o n 
Act, 1956, Mr Sivamam cannot derive 
any assistance from that decision In 
port ol his present contention. Mr 6iva* 
manl also drew my attention to the fart 
that this decision of the Bombay HiOT 
Court has been affirmed in the appe^ OT 
the Supreme Court in Guramma v Ual- 
lappa, AIR 1964 SC 510. there again lie 
view of the Judges of the Bombay High 
Court referred to by me already was not 
challenged and as a matter of tact the 
correctness of that position was coacw- 
ed. In view of this, independent of tie 
judgment of the High Court, the dedaon 
of the Supreme Court does not allonJ any 
gmdance or lend any support to the Mgu* i 
ment of the learnt Counsel. ./ 

6, Mr Sivamanl wanted to argoe th« 
the properties covered by the deed da» 
August 16, 1944 being the Joist Iszolly 
properties, the father-in-law of tie res- 
pondent has no right to make a 6* 
the same to the respondent Mr Slva- 
caanl, however, tranldY stated that 
a point was not raised before the Courts 
below nor even to the grounds of aPPO" 
before Court but contended ttet as 
a point anstog on the lace of the docu- 
ment it could be urged by him betore 
this Court Apart from the fact t^ 
such a point was never put forward 
fare the Courts, below, I am. ot the opi- 
nion that there Is no substance to the oalfl 
contention also . 

In the first place, the transaction ev^ 
denced by the document dated A^uri 
16 1944, cannot be said to be a 
have already mentioned the legal 
tlon that a manager of a Hindu Jolo* 
family is bound to mamtain all the *0^" 
bers of the coparcenery as well as their 
wives and their rtuldren. Therefore, on 
the date when the said document 
executed, the respondent had a right to 
be maintained out of the family proper- 
ties and only in discharge of the corres- 
ponding obligation, the said document 
was executed. Therefore, to my opinion- 
the document did not constitute a 
and consequently it is not open to tto 
objection put forward by the learned 
counsel ilr V S Rangaswaml lyepgarv 
learned counsel for the respoiuient, pcmti 
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out that it is not open to the appellants to 
put forward such a contention because 
they themselves have afBrmed the trans- 
action evidenced by the document in the 
written statement filed in this case and 
their only case was that while the res- 
pondent claims a share in the properties, 
die should siurender the properties ob- 
tained by her imder the said document 
and, that it was not their case that the 
document itself was void or inoperative. 
I see considerable force in this argument 
also. In any event, as I have already 
indicated, the transaction evidenced by 
the document dated August 16. 1944. can- 
not be said to be a gift and therefore is 
not open to the challenge put forward by 
the learned Counsel for ^e appellants. ' 

7. No other cpiestion has been urged 
in this appeal 

8. Under the drcumstances, the se- 
cond appeal fails and is dismissed. There 
will be no order as to costs. 

HGP/D.V.C. Appeal dis m issed. 
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AIR 1969 MADRAS 191 (V 56 C 43) 
EAMAPRASADA RAO. J. 

Chinna Pillai Petitioner v. N. Gpvin- 
daswami Naidu and another^ Respondents. 

Civil Revn. Petn. Nos. 1944 of 1965 and 
816 of 1966, D/- 31-3-1967. against order 
of Sub. J., Madurai D/- 3-&-1965. 

(A) Transfer of Property Act (1882), 
S. 105 — Lrease or licence — Determina- 
tion oL 


The criterion to determine whether a 
particular person is a less^ or a licensee 
mainly depends upon the intention of the 
parties and if such a relationship is r^ 
duced to writing it Is not fay itself the sme 
guide. li however, one party has the 
exclusive right of possession^ over the 
property and if an Interest in the pro- 
perty is created. It ought to be constru- 
ed as a lease. AIR 1965 SC 610 (614) & 
AIR 1959 SC 1262, FolL (Para 6) 

(B) Civil P. C. (1908), S. 115 — Lower 
Court deciding a question within its juris- 
diction — It is binding on High Court m 
revision. AJR 1964 SC 1336, FoU. 

(Para 7) 

(O Specific Relief Act (1877), S. 9 —• 
Scope — Tenant holding over after ex- 
piry of lease — Has a possessory title. 


A tenant who holds over after the ex- 
piry of the lease by efflux of time is not 
to be characterised as a tr espasser Md as 
a person who has no possessory title in 
him enabling the landlord to take law 
into his own hands and disturb such juri- 
dical possession of the property to which 
such tenant holding over the demised pro- 
perty is entitled in law:, (Para 9) 


Notoriety in the act of dispossession 
without lawful authority, is the very 
negation of common law rights vested in 
a tenant to continue in possession and it 
is .this which is relieved against express- 
ly by the Legislature making a substan- 
tial provision in Section 9 of the Speci- 
fic Relief Act. Though self-help is the 
best help, it is not so in the eye of law 
when a landlord attempts to take law 
into his own hands to evict his tenant 
without due process of law. AIR 1965 
Mad 122, FolL (Para 10) 

(D) CivU P. a (1908), S. 9 — Exclu- 
sion of jurisdiction of Ciidl Court — V^en 
can be inferred. 

Exclusion of jurisdiction of Civil Coiurts 
in matters concerning civil rights ought 
not to he lightly inferred. Unless - the 
Cburt is compelled to do so by an express 
provision or by one to be inferred by 
pecessary implication, such ouster cannot 
be assumed. (Para 11) 

(E) Specific Belief Act (1877), S. 9 —• 
Words “due process of law” •— Not 
equivalent to word legally — Whethet 
power can he claimed to disturb quiet 
possession by force relying on terms in 
lease deed drawn in conformiW with sta- 
tutory provisions. 

Once the lease deed is entered into, 
that is the sheet anchor which governs 
the rights and the correlative duties be- 
tween the lessor and the lessee and sudi 
mutual contractual obligations are gov- 
erned by the common law. By adopting 
the form prescribed, by following the 
various substantial seriions under an 
enactment and ultimately entering into 
what is known as a contract of lease, such 
a deed cannot in any sense be understood 
to be as the very substitution of common 
law rights to which one or the other 
party is entitled to and such a contract 
cannot be immune or free from the im- 
pact of common law or any other special 
law and its provisions. The deed by it- 
self cannot be understood as being syno- 
nymous to statute law or. for the matter 
of that, 'Taw”. Anything done under such 
a contract may be sought to be sustained 
as legaL but it Is not the same thing to 
say that it was imder due process of law. 

(Para 12) 

Hdd In absence of any special power 
explicitly provided -for in Madras Dis- 
trict Murddpalities Act, 1020, or the Rules 
made thereimder, it could not be said 
that the defendant acted under due pro- 
cess of law to evict forcibly the plaintiff 
from the two stalls in question. Under 
the garb of certain recitals in the con- 
tracts embodied In the lease deeds in 
question, it coidd not be assumed that 
due process of law was set in motion by 
the defendant when the plaintiff was 
driven out of the stalls. Case law ref. 

(Para 15) 
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(F) Specific Belief Act (1877), S. 9 » 

Person mdncted into possession without 
his teansf eror hawns right m law to do bo 
— Snch person cannot claim benefit of 
S. 53A of T. P. Act (Para 18) 

(G) Civil P. C (1908), S. 115 — Speci- 
fic Belief Act (1877). S 9 — Judgment 
and decree under S. 9 — Rcvisian is 
mamtainahle. AIR 1965 Mad 122, FotL; 
(1959) 72 IVIad LW 361 & AIR 1926 Blad 
IS & AIR 1934 All 541. Not foU. 

(Para 19) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 610 (V 52)= 

(1964) 6 SCR 642, M. N. Clubwala 

V Fida Hussam Saheb 6. 8 

(1965) AIR 1965 Mad 122 (V 52)= 

ILR (1964) 1 Mad 676, N. L. Cor- 
poration V Narayana 9, 10, 15. 19 
(1964) AIR 1964 SC 358 (V Sl)= 

1964 (1) Cn U 263 (2). State of 
U P V Singhara Sinj^ 11 

a961) AIR 1964 SC 1336 (V 51)= 

(1964) 3 SCR 495, M. L. & B. 
Corporation v Bhutnath 7 

(1964) AIR 1964 Madh Pra 42 
(V 51)=1963 Jab U 783, United 
CoUienes v Fnpin^^r .fn-Chi ef , 

South Eastern Railway IS 

0982) AIR 1962 SC 413 (V 49)= 

(1062) 3 SCR 876. Shiwogeswara 
Cotton Press v Panchaksharappa 9 

a959) AIR 1959 SC 1262 (V 46)= 

(I960) 1 SCR 368, Associated 
Hot^ of India Ltd. v R. N, 
Kapoor 6 

(1959) 72 Mad LW 361, Amlrtha- 
linpaTn y, T jlrahmanaTO T amt Muda- 
liar 19 

0959) AIR 1959 Tnpura 47 (V 46). 

Kalt Mohan v. Agartala Munl- 
apality 15 

n958) AIR 1958 Pun! 325 (V 45)= 

59 Pun IJl 509, Fati^ State 

V Mohinder Smgh 15 

0957) AIR 1957 Mad 309 (V 44)= 

ILR (19_57) Mad 383. Finn AU 
AR. Arunachalam Chetbar v, 
Kaleeswaiar Mills Ltd. 15 

0952) 1952-1 AU ER 149= 0952) 1 
KB 290 Emngton v Ernngton 6 
0934) AIR 1934 AU 541 (V 21)= 

1934 AU LR 712, Badn Das v Mt 
Dhanm 19 

0926) AIR 1926 Mad 18 (V 13)= 

50 Mad LJ 102, Veerasaml Mudali 

V Venkatachala MudaU 19 

0905) ILR 29 Bom 213=7 Bom LR 

12. Rudrappa v Narasmgarao 15 

R. Gopalaswaml Iyengar for Peti- 
tioner; N A. Subramaniam. K. S Sunda- 
ram. K. N Ramasubramanl Iyer 
T^abshmi Sundaram. for Respondents. 

JUDGMENT — The 1st defendant in 
O S No 82 of 1963 -on the file of the 
Court of the Subordinate Judge of Madu> 
rai is the petitioner in C. R. P. No 816 
of 1966 and the defendant is the Peti- 


tioner in C R. P. No 1944 of 1965 The 
plaintiff filed the suit in the Court of the 
Subordinate Judge of Madurai under See* 
tion 9 of the Specific Relief Act, 1877. 
The plaintiff’s case is that be was a lessee 
under the 1st defendant and from the 
year 1953-54 the plaintiff as sudi lessee 
was in occupation of the vegetarian and 
the non-vegetanan stalls b^onging to 
the 1st defendant and situate m ^e Cen- 
tral Bus Stand. Madurai. The plaintiS 
also avers that during 1954-55 ^ earned 
out extensive improvements to both the 
stalls at a cost of about Rs 30,000/- and 
the stalls as they exist to-day were not 
constructed by the muniapality. The 
lease deeds Exs. B-13 and B-14 were exe- 
cuted both between the plaintiff and the 
1st defendant and they cover the period 
commencing from 1-^1960 and expiring 
with 31-3-1963 The plamtiS is said to 
have applied for a renewal of the Lease 
on 14-2-1963 after having paid the licence 
ioT running the respective hotels for 
the year 1963-64 under Exs. A. 61 and 
A.62. On 14-3-1963 the 1st defendant 
passed a resolution stating that the lease- 
hold interest in the two stalls in question 
would be auctioned on 22-3-63 The 
plaintiff petitioned on 21-3-1963 asMag 
w a renewal of the lease and indicating 
tnerem that he has practically recon- 
^Tictrf the stalls at a heavy cost and 
that the lease should therefore be renewed 
in his favour On 23-3-1963, the plamtln 
was directed to produce the recent in his 
K«s^pn to show that he constructed 
the buildings and effected the improve- 
ments. It Is therefore not demed that 
the constructions were so put up as claim- 
ed by the plaintiff. It is the plaintiffs 
rase that he went to the office of the 
Commissioner of the muniapahty, hut 
as he was not available, the accounts 
were not scrutinised. As resolved, the 
auction was held on 22-3-1963 and the 
leasehold interest of the vegetarian stall 
was auctioned and purchased by the 2iid 
defendant in the suit. This was also con- 
“Tniod later The plaintiff again request- 
M for a renewal of the lease in spite of 
the auction and on 2-5-1963 the plaintifl 
three separate cheques, one for Bs. 
ZlOO/-, the second for Rs. 700/- and the 
third for Rs. 400/-, representing respecti- 
vely the advance, the rent for April, 1963 
Md the caution deposit for the occupa- 
tion of the stalls. It is in evidence that 
mese cheques were cashed but the 1st 
defendant would have it that the amounts 
were kept in deposit register and were 
adjusted towards the rent for April, 
1963 D W 2 who was examined on be- 
half of the 1st defendant however, ad- 
mits that as per the entry In Ex. B-18 the 
a mount of Rs 700/- was received as rent. 
The Ixjwer Court also finds that was 
adjusted as by way of rent. I shaU 
revert to this aspect at a later stage. 
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having been made by the conmetent autho- 
rity, the vacancy caused by the closure of 
business would stiE remain to be filled up 
and that the appellants in the case would 
have a chance of having their application 
considered by the competent authority. 

But, in the present case, as the petitioner 
committed breach of some of the conditions 
of the licence, the Comt cannot hold that 
he is entitled to get his licence renewed. At 
any rate, under Section 32 of the Act, he is 
not entitled to claim as a matter of ri^t 
that his licence should be renewed in his 
favour. This is a matter purely in the dis- 
cretion of die respondents and the Court 
cannot compel them to exercise their dis- 
cretion in favour of the petitioner. The writ 
will be infructuous. 

11. In the result, the petition fails and 
is accordingly dismissed, but, under the cir- 
cumstances, without costs. 

SSG/D.V.G. Petition dismissed. 


against C, impleading D and E as pro forma 
defendants. B alleged in his plaint in un- 
mistalcable terms that his father A distri- 
buted the lands among his four sons. B 
filed application tmder O. 6, R. 17. The 
amendment sought by him was that A’s 
properties were hable to be repartitioned 
into four equal shares. 

Held that the amendment sought not 
only involved a new case but was also in- 
consistent ivith his definite pleading. The 
character of suit was sou^t to be changed 
by bringing into dispute the lands of pro 
forma defendants D and E. The Court 
could not permit introduction of fresh plaint 
in place or original one by way of an amend- 
ment. (1880-81) ILR 5 Bom 496 and AIR 
1963 Andh Pra 78, Distinguished. AIR 
1957 SC 357, Explained. (Paras 10, 11) 

(B) Hindu Law — Dayabhaga School i — 
Father — Alienation — Father has abso- 
Itrte power to dispose of not only his o^vn 
properties but also even his ancestral pro. 
perries during his lifetime. (Para 10) 

Cases Referred: Chronological Paras 


AIR 1969 MANIPUR 33 (V 56 C 13) 

C. JAGANNADHACHARYULU, J. C. 

Laisangbam Patrilc, Petitioner v. Laisang- 
bam Jhulon and others. Respondents. 

Civil Revn. Case No. 26 of 1966, D/~ 
29-11-1968, against order of Addl. Munsiff 
(H), Manipur D/- 11-4-1966. 

(A) avil P. C. (1908), 0._6, R. 17 — 
Scope — Amendment introducing new case 
altogether to the prejudice of other side — 
Amendment cannot be allowed. 

Order 6, Rule 17, C. P. C. gives ample 
power to a Court to permit any party to 
alter or amend his pleading in such manner 
and on such terms as may be just and all 
such amendments shall be made as may be 
necessary for the purpose of determimng 
the real question in controversy between the 
parties. 

AH rules of Courts are nothing but prow- 
sions intended to secure the proper ad- 
ministration of justice and it is therefore 
essential that they should be made to serve 
and be subordinate to that purpose so_ that 
fuU powers of amendment must be enjoy^ 
and should always be liberaUy exercised, 
but nonetheless no power has been 
given to enable one distinct cause of action 
to be substituted for another, nor to change 
by amendment, the subject-matter of the 
suit. No amendment can be aHow^ed if it 
introduces a new case altogether to the pre- 
judice of the other side. Case law dis- 
cussed. (Para 10) 

B. C, D and father of E were sons of A 
and governed by Dayabhaga School of 
Hindu Law. B filed suit for possession of 
certain land or in alternative for dedara- 
fion of his tide in res pect of other lands 

AM/AM/A5/69 

1969 Manipur/S V G — 34 


(1967) Civil Revn. No. 9 of 1967 


(Mani.), State Bank of India v. 

Yumnam Gourmani Singh 10 

(1963) AIR 1963 Andh Pra 78 (V 50) 

= (1962) 1 Andh LT 425, P. Nara- 
simham v. P. Venkata Narasimha 
Rao 11 

(1961) AIR 1961 Bom 136 (V 48) = 

62 Bom LR 836, Shriram Sardar- 
mal Didwani v. Gourishankar 10 

(1958) AIR 1958 Cal 105 (V 45). 

Kimja Behari v. Gourhari 10 

(1957) AIR 1957 SC 357 (V 44) = 

1957 SCR 438, L. J. Leach and 
Co. Ltd, V. Jardine Skinner and 
Co. 11 

(1956) AIR 1956 Mad 679 (V 43), 

State of Madras v. Muniyappa 
Chetty 10 

(1950j AIR 1950 PC 68 (V 87) = 77 
Ind App 15, Kanda v. Waghu 10 

(1927) AIR 1927 PC 18 (V 14) = 

ILR 6 Pat 823, Ramsaran Mandar 
V. Mahabir Sahu 10 

(1922) AIR 1922 PC 249 (V 9) = 

ILR 48 Cal 832, Ma Shwe Mya 
V. Maung Mo Efaarmg . 10 

(1880-81) £lR 5 Bom 496, Krishnaji 
Lakshman Rajvade v. Sitaram 
Murarrav Jakhi 11 


L. Nandakumar Singh, for Petitioner; S. 
Somorendra Singh, for Respondents (Nos. 1 
and 2). 

ORDER: This revision under Section 115 
C. P. C. read with Section 34 of die Mani- 
pur (Courts) Act of 1955 is directed against 
the order dated 11-4-1966 passed bv the 
Additional Munsiff (II) in his Judicial Misc. 
Case No. 4 of 1966 in Tide Suit No. 101 of 
1964 on his file refusing to permit the peti- 
tioner (plaintiff in the suit) to amend the 
plaint 
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2. Hie petitiooer filed T. S. No. 101 of 
1964 on the file of the lower Court for re- 
covery of possession of the suit land cover- 
ed ly patta No. 86/709-1. E. T. mentioned 
in schedule "B” and in the alternative a de- 
cree for declaration that he is entitled to 
half of the paddy lands covered by pattas 
No. 86/21 aiui 88/942-LE. T. mentioned 
in schedule "A’* and for mesne profits etc. 

3. The case of the petitiooer in para 1 
of the plaint is that late Laisangbam Angoo 
Singh mther of the petitioner, first respon- 
dent, pro forma second respondeat and pro 
forma diird respondents father acquired ee^ 
tain immovable properties during his life- 
time as his ai»oIute properties and that he 
died in 1958. In para 2 of the plaint he 
alleged ^at his father distributed his lands 
among his four sons, namely, the petiboner, 
the respondents 1 and 2 and Ahanba Sm^ 
fabler of the third respondent. Late 
Aneouba Sln^ cave the l^ds covered by 
old pattas No. 86/702, 86/748 and 88/22 
to his first son Ahanba Sin^ He ^ve 
the pehboner (who is his second son) naif 
the paddy lands covered by old pattas 
No. 86/21 and 86/942 described in the 
p lain t *A'* schedule. He gave his third 
son viz.; the second respondent the paddy 
lands covered by old patta No. 86/688. 
He gave his fourth son (by his second wife) 
viz.; the first respondent ttie remaining half 
of each of the paddy lands \mder old pattas 
No. 86/21, 86/&42, the entire Ingkhol tmder 
patta No. 81/21 and the entire paddy 
tinder old patta. No. 86/709. The last item 
of land coverM ly old patta No. 86/709 
was described in the plaint “B” 

which is the suit land. 

4. It is the further case of the neb- 
boner, (as alleged in pam 3 of the plafot) 
that the four sons oT Angouba Sin^ en- 
joyed their respecbve shares, that in 1940- 
41 the first respondent at the instance of 
late Angouba Singh made a request to the 
pebboner to exchange the pebboner’s Katf 
share of land covexra by pattas No. 86/2L 
and 86/942 with the pudnt “B" scbednle 
land as the pebboner's and the first respon- 
dent's shares are in one hloc and as Ao 
plaint '3' schedule land and the pebboner's 
paddy land under patta No. 86/896 are in 
another bloc. The pebboner agreed to the 
proposaL So, he took possession of the 
plaint schedule land in 1940^ 
gave up possession of his half share of 
paddy lands in the plaint “A’ schedule 86 
to the first respondent The pebboner was 
in possession and enjoyment of the suit laT»>< 
tin 1962. 

5. The pebboner alleges in para 4 rf 
his plaint that the first respondent du- 
possessed him of the plaint ^B" 

land in 1963 taking advantage of bte 
that his name was recoidea in the record 
of rights with respect to the said land. Thea, 
bie pebboner demanded the fost respon- 
dent to deliver back the possession ofUi 


half share in the land described in the 

5 hint “A" schedule. But the first respoa- 
etd refused to do so. In para 5 of bis 
plaint the pebboner alleged mat Ids name 
was recorded as co-pattadar ' of the first 
respondent in respect of the plaint “A’’ 
schedule land. 

6. The pebboner prayed In para 8 of 
his plaint for a decree for recovery of pos- 
session of &e plaint 'B" schedule land by 
evicting the fii^ respondent therefrom or, 
in the alternative, for declaration rhat he is 
enbtled to half of the paddy lands menbcm- 
ed in the plaint "A" schedule towards his 
sbar^ for recovery of possession of the 
same and for mesne profits etc. 

7. The contesting respondent denied the 
plaint allegabons. 


8. The pebboner filed Judicial Mlse. 
Case No. 4 of 1966 under Oraer 6, Buie 17, 
read with Section 151, C. F. C. to peimit 
him to amend his plaint. The amendments 
sou^t for are as follows: 

J i) The pebboner wants to delete sche- 
e ‘‘A*’ and make it as schedule TB" and to 
menboQ the various items of ^ds owned 
by late Angou Sin^ as items 1 to 8 is 
s^edule "A^ and schedule *3“ to be mark- 
ed as schedule "CT and to delete the des- 
ctipbon of the respondents 2 and S as mere 
{TO forma parties, (ii) The entire pan 1 of 
the plaint nas to be deleted and the pet^ 
timer wants to add fresh paras 1 and J(A)i 
wherein he wants to allege that be and the 
respondents 1 and 2 and the third respon- 
dent (son of Ahanba Sin^) are each enbded 
to Vilih share in the proper ti es oflateAngooha 
Singh and that the respondents 1 to 8 are 
only bfammitiars for the deceased Angouha 
Sin^ with respect to the lands standing fa 
their nam es mentioned in the 1 fo 

8 in schedule A- (iii) He wants to add in 
pm 5 of the plaint that on the ol^ectiott 
rnised ^ the first respondent the of 
the petiboner was deleted from the recorf 
of rights by an order dated 31-7-1964 by 
^ iL S. and S. O. (C) in Objection 0» 
No. 65 of 1964 and brat the petitioned 
bue to the suit land is shromfoa by the 
hostilo toeition of title by toe first respoa- 
u fro wants to amend para 8 

cu too pl^t by praying for declaration that 
toe^bboner is eabbeato half of the paddy 


He wants a further amendmeri of para 8 
regarding relief thah in the alternative, a 
decree s ho ul d be jiassed for partition of all 
toe properties desoibed in Schedule “A* by 
metes and bounds according to the respec- 
tive shares of too parties for allotnie^ 
^ too same to them, in case too Court 
finds tMt there was no distitoution of the 
properties left by Angou Sind as al- 
leged in para 2 c{ toe plainr and tom 
was no exchange of lands brtween the peti- 
tioner and the first respondent as alleged 
m para 8 of ptatrif. 
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^ 9. The learned MtinsifE rejected die peti- 
tion on the ground that the amendment in- 
troduces a new case, which is inconsistent 
with the original pleadings of the petitioner. 
Hence, the present revision petition. 

_ 10. The original plaint filed by the peti- 
poner contains a deMte averment that late 
Angouba Singh distributed his properties 
among his four sons, namely, &e petitioner, 
the respondents 1 and 2 and the 8rd res- 
pondents father late Ahanba Singh. Again, 
the petitioner definitely pleaded that he was 
given the plaint “A” schedule land, which 
is half of the paddy lands covered by old 
pattas Nos. 88/21 and 86/942. He further 
pleaded that the first respondent was given 
certain lands besides the plaint TB” sche- 
dule suit land cover«i by old patta 
No. 86/709. His ori^al prayer was for 
a decree for recovery of possession of the 
plaint “B” schedule land to which he was 
entitled tmder an oral arrangement, said to 
have been entered into by him with the first 
respondent, under which the petitioner gave 
his half share of the paddy hmds covered 
by the plaint “A” schMulo to the first res- 
pondent in lieu of first respondents “B” 
schedule land by way of exchange. Al- 
temativdy, he prayed for a decree for de- 
claration of his title to half of the plaint 
“A” schedule lands and for dehvery of his 
half share to him. 

Now, he wants to amend Hs pleas by 
riving a go-by to his main plaint legation 
Sat late Angou himself distributed his pro- 
perties among his four sons and he wants 
to introduce a prayer for partition of 
Angou’s lands into 4 equal shares and wants 
to allege that the respondents 1 to 8 were 
henamidars of Angou with respect to the 
lands whidi stand now in their names. Ac- 
cording to Dayabhaga School of Hindu Law, 
which governs the parties herein, the father 
has absolute power to dispose of not only 
his own properties but also even his ances- 
tral properties during his lifetime. Vide 
paragra]^ 274 of Mullas Hindu Law Vol. 1 
’iStii edition, and also Kimja Behaii V. 
Gourhsui, AIB, 1958 Cal 105. The peti- 
tioner alleged in his plaint in unmistakable 
Wmg that his fether Angou distributed the 
lands as mentioned in para 2 of his plaint 
among his four sons. 

TTig prayer for an amendment that Angou’s 
prop erties are now liable to be re-partition- 
ed into 4 equal shares not only _ involves a 
new case but is inconsistent with his de- 
finite pleading in para 2 of the plaint Only 
8 items of land are in dispute and are cover- 
ed by schedules “A” and *3”. The respon- 
dents 2 and 8 were described as pro forma 
parties and their lands were not the sub- 
ject matter of suit Bu^ now, 4e petitioner 
seeks to bring' them into the dispute. The 
p hnTO o fpr of the suit is Eou^t to be chang- 
ed and the cause of action also changes. 
The application is also belated. No doubts 
Older 6, Kule 17, C. P. C. ^ves ample 


power to a Court to permit any party to 
alter or amend his pleadings in such manner 
and on such terms as may be just and all 
such amendments shall be made as may be 
necessary for the purpose of determining 
the real question in controversy between the 
parties. I had occasion to discuss the scope 
of Order 6, Rule 17, C. P. C. very recenuy 
in another case. State Bank of India v. 
Ymnnam Gmmnani Sin^ Ci^ Revn. No. 9 
of 1967 (Mani). When leave to amend a 
pleading should be refused is dearly stated 
in Note 4 at page 728 of Mulla’s C. P. C. 
18i edition, Vol 1. 

“4. Leave to amend should be refused: 

(1) Where the amendment is not neces- 
sary for the purpose of determining the real 
questions in controversy between the par- 
ties, as where it is- 

(1) merely technical, or 

(iil useless and of no substance. 

(2) Where the plaintiffs suit would be 
wholly displaced by the proposed amend- 
ment. 

(8) 'Where the effect of the amendment 
would be to take away from the defendant 
a legal ri^t which has accrued to him by 
lapse of time. 

(4) Where the amendment would intro- 
duce a totally different, new and inconsis- 
tent case, and the apphcation is made at a 
late stage of the proceedings. 

(5) Where the apphcation for amendment 
is not made in good faith”. 

In Ma Shwe Mya v. Maung Mo Hnaung;r 
AIR 1922 PC 249 the Privy Council held 
that all rules of Courts are nothing but pro- 
visions intended to secure the proper 
administration of justice and that it was 
therefore essential that they should be made 
to serve and be subordinate to that purpose 
so that full powers of amendment must he 
enjoyed and should always be hherally exer- 
cised, but none the less no power has 
been given to enable one distinct cause of 
action to be substituted for another, nor to 
cb^Se, by amendment^ the subject-matter of 
the suit. Vide also Ramsaran Mandar v. 
Mahabir Sahu, AIR 1927 PC 18; Kanda v. 
Wa^u, AIR 1950 PC 68, State of Madras 
V. Muni^ppa Chetty, AIR 1936 Mad 679 
and Shriram Sardarmal Didwani v. Gouri- 
sbankar, AIR 1961 Bom 186, which lay 
down that no amendment can be aHowed 
if it introduces a new case altogether to the 
prqudice of the other side. 

11. The learned counsel for the peti- 
tioner however argued that the amendment 
sou^t for does not introduce any new 
caiKe of action, that it does not change the 
character of the suit, that a suit for posses- 
sion can be converted into a suit for parti- 
tion and that in the interests of justice the 
amendment should be allowed. He reh'ed 
on the following 8 rulings. In Krishnaji 
Lakshman Rajvade v. Sitaram Mmarrav Jakhi, 
(1880-81) ILR 5 Bom 498 the petitioner 
wion^y framed his plaint for possession. 
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though there was no pnor partition of the 
joint famil y p r ope r ty It was held that his 
suit was not maintainable and that howevexv 
permission could be given to him to amend 
his plamL In L. J Leach and Co^ Ltd v 
Jardme Sbimer and Co , AIR 1937 SC 857 
it was held that it is no doubt true that the 
Court would, as a rje, dedme to allow 
amendments, if a fresh suit on the amended 
el.^ 1 Tn would be barred by limitation on tbe 
date of die application but that it is a factor 
to be taken mto account m exercise of the 
discretion as to whether amendment should 
be ordered and does not affect the power 
of the Court to order it. if that is required 
m the interests of justice But when it 
causes prejudice to the other side and when 
a totally new case is set ou^ no 
can be allowed 

The petitioner stron^y relied on P Kara 
simham v P Venkata Narasimha Rao AIR 
1963 Andh Pra 78 m support of his conten 
hon that a suit for possession can be con- 
verted mto a suit for partitioa. In that 
case the plambff filed a suit for recoven 
of possession and certain properties by avoid 
mg some ahenabons made by the first de> 
fendant and for an account of the first 
fendacts roanagement of the propcrbes 
The trial Court found that the plam^ was 
entitled to half the properties and not all 
(he proper ti es as claimed by him and pass 
ed a decree (or partition of the properties 
into two eqoal snares and for deuveiy o( 
one share to the plaintiff The High Court 
of Andhra Piadesn discussed the vanous 
rulings on (his subject and held that when 
a party certam prop ert y on the score 

of exdunve title thereto rending in him, 
there is no reason why he should not be 
permitted to ask for a portion thereof if it 
is based on the same title and If the ground 
on which he is entitied to a lesser relief is 
not inconsistent with tiie case set up by him 
in (he ongmal plaint or would lew to the 
determination or (he issues which would 
emhanass him. 

In that case the basis (ff die plamtifTs 
flum, namely his adoption remain^ tbe 
same There was no change of cause ol 
action or vanatioa m (he nature of the smt. 
All the necessary allegations for partitioa 
were contained in the ongmal plamt and 
all the parties who were mterested in the 
partition action were also before the Qrart 
So the Court held that a decree for parti 
bon could be passed by way of amenihnent 
of die plamt The case b«ore me stands 
on altogether a different footing Ihe pcti 
boner wants to set at naught the 
distribution of p rop er ties made by his fa&ec 
and wants a re-rartibon of all the lands 
including the lands of the pro fonna respon 
dents 2 and 3 also which ne is not entitled 
to The petitioner wants to allege the 
respondents are benamidars of his father 
His allegations are totally inconsistent with 
the ongmal case set up ly bim. The 


ment; if allowed, wtroduces a new plamt 
altogether with e different cause of action, 
Tbe Court cannot permit mtroduction of a 
fresh plamt in the place of the ongmal one 
by way of an ameninent 
12. Thus the learned Mtmsiff is correct 
in disallowing the petition ""d the revision 
petition IS accordm^y dismissed with costs. 
SSG/D V C. Petition dismissed. 
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C JAGANNADHACHARYULU, J G 

ghiiTTniVi-Tigm chibasen Sm^ Peb* 
boner v Director of ladustnes, Manipur 
and others Respondents 

Civil Wnt Appln. Case No 1 of 196^ 
D/ 23-111968 

(A) Constitution of Arts 311 and 

226 — Departmental enquiry — Natural 
pishc® — Boles to be observed by tribu* 

A departmental enquiry is e solemn one. 
Buti the law only requires that tribunals 
should observe rules or natural justice such 
as that a party should have the opportum^ 
of adducmg ^ relevant evidence on which 
he rehes that tbe evidence of tbe oppo- 
nent should bo taken m his presence, that 
be should be given the opportuni^ of 
cross-emmiTung the witnesses and that no 
matonals should be rehed on against him 
witoout his bemg oven on opportunity of 
eiplaiMg them 2 thee luie aie satis* 
then the enguuy is not open to attad- 
Case law discussed. (Para 13) 

(B) CiTil Services ■— Fundamental Roles, 

^ 57 — Granting leave is purely m the 
discretiou of tbe granting authority — “ ^0 
Government servant is entitled to '•laim it 
as a matter of nght (Para 18) 

(C) Constitution of Indio, Arts. 228 and 
511 ”7 Department^ enquiry — JunsdiO- 
bon of H i gh Court Appreciation of en- 
dencc, 

TTie High Court hax no /unsdiction to 
w toe e^ence and to find out whether 
Uw Ejjouinng Officer had sufficient evidence 
before him to pass the impugned order D 
13 not toe function of the Hi^ Qjuit, eser 
msing lb jurisdiction under Article 226 to 
miew the ^dence and to arrive at an in- 
dependent findmg If proper enquiry had 
been held, toe question or adequacy and 
reliabuiy of the evidence cannot be can- 
Sfsrf befOTe toe High Court AIR 19^ 
SC 1723 ReL on. (Para 18) 

(D) Conshhihon of Tnd.a, Arts. 226, 311 
^ Domestic Tribunal — Appointment ©f 
enquinng officer — Officer orally hearing 
parties and giving findings without record 
*®S ary evidence — • Govennnent setting 
a™e his report end appointing another 
officer ODconnected with *hA office of the 

^I/AM/A6/e9 ’ 
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delinquent servant ■ — Findings accepted 
Order of Government held vratto iB 
powers and no mala fides could be attribut- 
ed. Am 1964 SC 72. Bd. OB. 

(E) Civil Services — Central Ovil Ser- 
vices (Classification, Control ^d Appeal) 
Buies 1957, Hr. 20 (2) (ii), 13 (vi) — Ap- 
plicability — Transfer of secant from one 
department to another — l^en kept m 
parent department — Transferee de^^ 
ment not competent to dismiss him tro- 
cedure indicated. 

Rule 20 of the Rules not only applies to 
a Government servant whose services had 
been borrowed from a State (^venment of 
an authority subordinate thereto but ^o to 
a local or other authority m w^ch he had 
a lien. Thus where an employee ot the 
Manipur State Transport is taken temporarUy 
in ae Industries Department where he 
was working with a Hen on his perman^ 
post in the State Tra^or^d the autl^ 
lities of the Industries department are of 
opinion that penalty of removal from service 
Sd be iiposei upon hm they caimot 
directly remove him from the service, ^e 
procedme is that the semces of such em- 
&oyIe should be replaced at the <^osd of 
§ie^ lending authority viz. the Mampur State 
Transport and all proceedings should ^ 

x ^Sd to it for^^such action as deemed 

X necessary. AIR 1963 Mampur 25. 


20 


18 


21 


Cases Referred: Chronolo^cal Paras 

^^a96^SCA^2lS sigh V. 

SC 364 (V Sp, 

^ (1964) 1 SCWR 28, Umon of India 

(1^63^ Am 1963 SC 1723 (V 50) = 

^ 1964-3 SCR 25, State of Andhra 

Pradesh v. Sree Rama Rao 
(1963) AIR 1963 Mam 25 (V S0)> 

'■ KoMam Joykumar Smgh v. Umon 
Territory or Manipur 

(1961) AIR 1961 SC 1070 ^ ^8) - 
1961 Jab LJ 414, Jagdfrh 
Siia V. State of Madhya Bharat 

(195^'^/^ 1958 SC 300 ^ “ 

^■^1958 SCR 1080, Khem Chand v. 

Union of India . 

(1957) AIR 1957 SC 882 ^ 44) - 
^ 1958 SCR 499, Umon of India v. 

T. R. Varma „ ... 

fl957) AIR 1957 Pat 100 (V 44) T 
^ 19o7 BLJR 81, Ra^u Bans Ahir 

(1953f*^R°1953 1S8 (^’,40) = 

IT.R (1953) Nag ^2, Tribhmvannath 
Pandey v. Govt, of the Umon of 

(195D^AIR 1951 SC 
1951 SCR 451 = 52 Cn W 904, 

Ram Sin^ v. State of Delhi 16 


R. K. Manisana Singh, for Petitioner; N. 
Ibotombi Sin^ . Govt Advocate, for Res- 
pondents. 

ORDER: Shri Ehumukcham Chitrasm 
Sin^ Extension Officer, Industri^, Mani- 
pur, obtained rule nisi from this Court 
under Article 226 of the Constitution _ of 
Tndia against the respondents (1) the Dir^ 
tor of Industries, Manipur, (2) the CHef 
Commissioner of Manipur and (3) the Union 
Territory of Manipur to show cause why a 
writ of certiorari should not be issued 
quashing the order of the first respondent 
dated 9-1-1964 removing the petitioner 
from service. 

2. The respondents showed cause. 

3. The petitioner was first appointed 
temporarily as Lower Division Clerk in the 
Office of the Manipur State Tra^ort in 
Imphal by the Officer on Special Duty, 
Manipur State Transport on 31-8-1955 with 
effect from 1-9-1955. Vide Ext A/1. He 
was confirmed as Lower Division Assistant 
with effect from 20-11-1958. Vide Ext 
A/2. 

4. Subsequently, he was appointed tem- 
porarily as Upper Division Assistant in the 
Industries Department by an order of the 
first respondent — ^Direetor of Industries, 
Manipur on 24^8-1959. Vide Ext A/3. 
Again, the first respondent appointed the 
petitioner as Extension OfScer temporarily 
in the Industries Department on 7-10-1961. 
He was dfrected to imdergo training of 
Block Level Extension Officer for one year 
in the Small Industries Service Institute in 
Calcutta, as can be seen from Ext. A/4. 
After he returned from training, he was 
temporarily attached to the Small Scale 
Industries Section to study block pro- 
grammes. Vide Ext. A/5 dated 6-11-1962 
issued by the first respondent. 

5. On his return from training, the peti- 
tioner applied for leave on 19-11-1962 for 
1% months -with effect from 1-12-1962 on 
the groimd that his house required repairs, 
vide Ext. A/6. But, a discussion was held 
by the first respondent Director of Indus- 
tries with the Additional Development Com- 
missioner on 23-11-1962 regarding the peti- 
tioner’s posting to a development block. In 
view of the exigency of the Government 
work and the fact that the petitioner under- 
went special training, the first respondent 
posted him to ThaiJon Development Block 
on 24-11-1962. Vide Ext. A/7. The peti- 
tioner sent a reminder Ext A/8 dated 26- 
11-1962 to the first respondent requesting 
him to grant him earned leave for 1% 
months according to Ext. A/6 his previous 
apph'cation. But, the first respondent sent 
a reply E.xt. A/9 dated 28-11-1962 that his 
application for leave could not be consider- 
ed at tliat stage. The first respondent also 
directed the petitioner to report himself for 
duri' in Thanlon Block on or before /-12- 
1962. But, the petitioner did not rep^ 
himself for duty in Thanlon Block. Ho 
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sent anolLer epplicatum Ext A/10 
dated 6-12rlQ62 to tko fcist respondent to 
defer the order of his transfer unhl IS-l 
19^ to enable bun to repair the house. 
The fii^ respondent again issued a further 
memorandum Ext A/ll dated 7“1S-1662 
to the petitioner informmg him that he had 
discussion with the Additional Development 
Commissioner on 2S'11-1962, that acoord- 
bz to the dien existmg immediate need of 
£ O (1) Blodc, an order txansfemng the 
petitioner to Thaol nn Development Blodc 
was issued on 24*11-1962 and communica- 
ted to him on the same day, that his ap< 
^cahon for leave was not considered and 
that he was asked to report for du^ at 
Thanlon Development Block on or before 
7-12-1962 but inat the pehhoner was in- 
dulging in delaymg taebcs The petitioner 
was given an ultimatum for the second 
time to report for du^ in Thanlon Develop 
ment Block on or bemre lS'12-1962 at the 
latest and that, il he failed to do so, he 
would be charg&^heeted for insuhoruma- 
bon and for puymg delanng tactics m 
carrying out the orders or Head of the 
Department. Therefore, the pebboner sent 


eertaio copies of documents mentioned there- 
in. But, as be did not get the copies, the 
pebboner prepared written statement and 
&ed it on 81-12-1962 The first respon- 
d^t placed the pebboner under suspension 
as teen from Ei^ A/17 dated 18-1-1963 
widi effect from that date. 

7* The first respondent framed further 
ch^es, as can be seen from Ext A/19, firs^ 
that the pebboner was found to have wu 
folly absented himself from duty without 
any permission from 2&'11-1962 and second- 
ly that the pebboner violated Rule 3 of the 
Central Civil Services (Conduct) Rules, 1055 
The first respondent issued a memorandum 
Krt. A/18 along with Ext A/19 charges, 
to the petitioner on 19-1-1963 The p^ 
boner fried his written statement Eri. A/20 
on 5-2-1963. 

The fost respondent appointed Shrl 
Ibcyaima Smeh, Development OfScer, 
TTViaAi and ViBage Industries as Inquirms 
Otfrcer to enquire into the charges framed 
against the pebboner under the Central 
Civd Services (Classifrcafaon, Control and 
Appeal) Rules, 1957 ^eremafter called : 


a lepiescntabon Ext A/12 dat^ 10-1^ the Rules of 1957) Vide Ext A/21 dated 


1962 to stay ^e operabon of the order of 
his transfer peodmg disposal of his pebbon 
for leave The pebboner stated in Ext 
A/12 that unless his apphcabon for leave 
was disposed of, the ordCT of the first res- 
pondent transfemng h™ to Thanlon Dev^ 
lopment Block was quite 'meaningless*, 
that xt would be to the 'credit of the office 
cd the first respondent' if Department 
E Os belonging to Thanlon loc^ty were 
posted to Tuolon Development Block as 
they would be acquainted with the local 


2-8*1963 The Inquiring Officer made < 
enquiry and siromitted hu report to 
the fiist respondent The first res- 
pondent set aside his report and appoint- 
ed Shn S Sinpon, E A. C Departmental 
Esquines, as Inquinne Officer under Ext 
A/22 dated 18-7-1963 
9 The first respondent pernatted dio 
pebboner to inspect the documents men 
booed m his arohcabons Exts A/15 and 
A/ie Vide Ext A/23 dated 30^1963, 


petitoier who ™ Mt uxpiSed wth tho sopplmeotoy wnttm statomeot. 

pets and condibons of the locahty amount- 


ed to 'waste of admimstrabve machinery*, 
that the first respondent xras not free ^to 
ezerose his power according to his sweet 
will and arbitrarily and to the prejudice of 


JO After enquiry, the Inquiring Office 
sent up Ext A/25 i g p u it to the first res- 
poodent on 21 9-1963 statute that the 
charges were proved. The first respoo- 
deot considered ttie report and issued Ext 


the pehtioner's mterestT, that the pebboner A/24 order dated 1.10-1983 stabng that ha 
thsTuil \tb ^ns, wsA that ^ report and -pnrrtsJXJsS^ 


should be kept in abeyance. 

6 . The first respondent thereopon issued 
Eyf. A/13 memorandum to the pebUoner 
accompanied by Ext A/14 charges. The 
Erst respondent charged him, firray, tiiat 
the petitioner was disobedient and insub- 
Oidmate during the period frra 9-10-1961 
to 10-12-1962, secondly, ♦'har he xvas play- 
W delaying taehc a in cazrymg out die order 
ct the first respondent and, tiurdly, ttiat 
the pebboner violated Ride S of the Cen- 
tral QvR Services (Conduct) Rules, 1955 
The p^Uoner was asked to me his wntten 
statement withm 21 days He was also 
directed to inspect the documents, if neces- 
sary, withm 7 days frxnn the dgfq of die 
leonpt of the memorandum. The pebboner 
^jplifid tmder Erts A/15 and A/16 
2^12*1962 and 2^12-1962 respecbvdy for 


came to the condosion fliat the pebhontf 
should be reirxn^ from service and direct- 
ed him to show cause why he should not 
bo removed from service. After consider- 
ing the representabon m^e by ths pfiti* 
boner, the first respondent removed thn 
pebboner from service with efiect &otO 
19-11-1963 Vide Ext A/28 
11. As there were mistakss regarding 
the dates of •28-11-1962' and *27 11-190^ 
which were wrongly typed as *2^12-1962^ 
arid *27-12-1962' m the re port ^ the 
quirmg Officer and which were ^opted by 
mo fust respondent the latter ismed a 
memorandum Ext A/27 dated 28-ll-19w 
that the said dates *26-12-1962" and 
12-1982“ should bo read as *28-11 1962* 
and *^-11 196?* respectively and directed 
the pebboner to subnut his representabon, 
if any, showing canse against the coirectfan. 
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After the petitioner submitted his represen- 
tation, the first respondent passed the im- 
pugned order Ext. A/29 dated 9-1-1964 
that the order of removal of the petitioner 
from service should take effect from 9-1 
1964 and made some modifications with re- 
gard to the period for pay and allowances 
to be paid to the petitioner. 

12. The petitioner filed an appeal be- 
fore the second respondent against Ext. 
A/29 (order of dismissal). The second res- 
pondent dismissed the appeal on 3-8-1964, 
vide Ext A/30. Hence the present writ 
petition. 

13. The petitioner’s counsel _ formulated 

his contentions on 8 grormds. His first con- 
tention is that a departmental enquiry is a 
solemn one, that the charges must be defi- 
nite, but that they were very vague in this 
case and that the petitioner was not^^ven 
reasonable opportunity to defend himself. 
He relied on Tribhuwaimath Pmdey v. Gov- 
ernment of the Union of India, AIR 19oS 
Nag 188, Eaghu Bans Ahir v. State of Bihar, 
AIR 1957 Pat 100; Khem Chand v. Union 
of India, AIR 1958 SC 300; Jagdish Prasad 
Saxena v. State of Madhya Bharat (now 
Madh)^ Pradesh), AIR 1961 SC lOTO md 
Union of India v. H. G. Goel, AIR 1964 
SG 364. No doubt, even- a department^ 
enquiry is a solemn one. But 4e law omy 
requires that tribunals should observe rulM 
of natural justice such as that a party shomd 
have the opportunity of adducmg 2 m rele- 
vant evidence on which he reliw, that the 
evidence of the opponent sh^d be takra 
in his presence, that he should be givm the 
opporti^ty of cross-exaniininv ^e witnesses 
ana that no materials should be rehed on 
against him without being an oppor- 

t^ty of explaining them. If these rules 
are satisfied, then the enquiry is not opm 
to attack. Vide alsoUmon of toiia v^ 
Jt. R. Varma, 1958 SCR 499 = (AIR 1957 
SC 882). 

14; The charges framed against tho 
petitioner on 14-12-1982 are as follows: 

Charge I. 

“That the said Sri Kh. Chitrasen Singh, 
while functioning as E- 0-. (Industnes) of 
Industries Department, Mam|W dumig the 
period from 9-10-61 to 10-12-62 « found 
guilty of disobedience and msubordina- 
tion”. 

Charge H. 

“That during the ^oresmd ppiod wMe 
functioning in foe aforesaid office Sn ^ 
Chitrasen Sin^ is found guilty of pl^g 
delaying tactics in carrymg out the ordgs 
of the Head of Droartment and also 
use of arrogant ancl^offending language to 
his superior authority , 

Charge HL 

“That during the aforesaid .Pen^ ^d 


saia onn rui. 

of violation of Rule 3 of G<mtral Civil Ser- 
vices (Conduct) Rules, 1955. 


15. The charges framed subsequently on 
19-1-1963 as seen from Ext A/19 are as 
follows; 

Charge I. 

“That the said Shri Eh. Chitrasen Sin^ 
while functioning as Extension Officer 
(Industries) of Industries Department, Mani- 
pur during the period fiom 26-11-82 is 
found gunfo of wilful absence from duty 
without authority”. 

Charge H. 

“That during .the aforesaid period and 
while functioning in the aforesaid Depart- 
ment the said Shri Eh. Chitrasen Sin^ is 
found guilty of violation of Rule 8 of Cern 
tral Civil Services (Conduct) Rules, 1955.” 

16. Regarding the earlier charge I, the 
contention of the petitioner’s counsel is 
that, as the petitioner was ^en time to 
join in Thanlon Block Development Office 
till 7-12-1962, as can be seen from Exts. 
A/9 and A/ll, he could not be said to bo 
guilty of disobedience or insubordination upto 
10-12-1962. The petitioner never joinai 
in Thanlon Block Development Office even 
before 13-12-1962, the date fixed in Ext. 
A/ll by the first respondent for his join- 
ing. So, charge 1, imder which the peti- 
tioner was charged that he was guilty of 
disobedience and insubordination upto 10- 
12^1962, is not incorrect Again, it was 
pointed out that charge 2 is vague because 
the alleged arrogant and offending language 
was not mentioned in it The allege ar- 
rogmt and offending language used by foe 
petitioner is found in Ext A/12, represen- 
tation made by him on 10-12-1962. The 
statement of allegations attached to 
foe charges in Ext A/14 contained foe 
allegations against foe petitioner and gave 
him sufficient notice of foe same and also 
of foe objectionable remarks made by the 
petitioner in his representation dated 10-12- 
1962. So, it cannot be said that foe second 
charge as per Ext A/14 is vague. In Ram 
Sin^ V. State of Delhi, 1951 SCR 451 = 
(AIR 1951 SC 270), foe time and place at 
which foe speeches were alleged to have 
been made and their general nature and 
effect^ namely, that they were such as to 
excite disaffection between Hindus and 
Muslims were also stated in foe grounds 
communicated to foe pietitioners, who were 
detained rmder foe Reventrve Detention 
Act of 1950. It was held that foe allega- 
tions were not too vague or indefinite to 
enable foe petitioners to make an effective 
representation and foat foe detention was 
not iDegaL In view of the statement of 
allegations mentioned in Ext A/14, I do 
not consider foat foe charges are vague. 

17. But, foe petitioner’s counsel con- 
tend^ foat in Ext A/13 it was stated foat 
foe petitioner should file his written state- 
ment within 21 days but foat it vyas 
mentioned fiom what date foe period of 
21 daja was to be coimted. Evidently, it 
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meant fliat he was asked to file his wnttra 
statement within 21 days from the date ck 
the recent of Ext A/13 (memorandum) 
and he fJed the same accordingly By Ext 
A/13 he was informed that he could take 
cop es of documents within 7 days from the 
date of rece pt of Ext A/13 He did so 
accoidin^y He was also permitted to m 
spect the other documents mentioned in 
Exts A/15 and A/16 (vide Ext A/23) and 
after inspecbon he filed addibonal wntteo 
statement Thus the pebboner was not 
at all prejudi^ by any alleged vagueness 
m the ch^es He was also pven reason* 
able opportunity to defend huuelf 

18 The second contenbon of the pet! 
bonei^s learned counsel is that the first res- 
pondent %vas actuated by mahce and mala 
fides that though the pebboner applied 
for leave on 19-11 1962, the first respon 
dent did not grant it but that, on the other 
hand, he transferred him to Thanlon Blodc 
Development Office on 24-11 1962 The 
contenbon of the pehbooet's counsel that 
the first respondent did not pass any order 
on Ext A/6 fapphcabon for leave) is n<^ 
correct llie fi^ respondent Informed the 
pebboner under Ext A/9 dated 28-11 1962 
fhat his applicabon for leave could not bo 
considered at that stage This meant that 
ins leave was refused Under F IL B7 no 
GOTeinnient servant is enbtled to cbum 
leave as a matter of nght It is purely fn 
the diso^bon of the grantzng autbcnty The 
pebbon^s counsel bmdit to my nobce a 
recommendation of the Pay Commttee that 
eenerally leave must be granted to enable 
me Government servants to work more ef 
ficently after their return from leave and 
that there must be a phased programme 
for granting leave to them. Bub this 
depe^ upon the exigendes of the service 
Eudbit A/ll shows that the fust respon 
dent had a discussion with the Addibonal 
Development Commissioner Manipur that 
accordmg to the then pressmg need an 
Extens on Officer had to be posted to the 
Thanlon Block Development Office and 
that, therefore, the pebboner was posted to 
work at Thanlon. But the pebboner was more 
worried about the alleged repairs of his 
bouse than his official dubes that was only 
a pretext on the part of the pebboner to 
evile the transfer There was suffiaent 
evidence on record before the Inquinos 

I Officer to prove the charges The H ^ 
irt has no junsdicbon to sift the evidence 
I to find out whether the first rcsjiondent 
i suff cient evidence before him to pass 
impugned order It u not the fimcbon 
the High Court, exercising its junsdicbon 
3er Aibcle 228 of tiie Consbhifaon of 
ha to review the evidence and to amve 
^ independent finding. If proper en 
iry had been held, the quesbon of ade- 
acy and reliability of the evidence cannot 
canvassed before the Court Vide 

o Stateof Andhra Pradesh v S Sree lUma 


(AIR 1963 SC 


Rao 1964-3 SCR 25 
1723) 

19 It was next stated by the pefafaonei's 
counsel that the first respondent had at 
fust appomted Shn Iboyaima Singh as the 
Inquinng Officer that after he submitted 
his report, the first respondent did not ac- 
cept It as it went against him that there- 
after he appointed Sm S Smgson E A C. 
Department Enquines as Inquinng Offi 
cer and that therefore, the first respondent 
acted mala fide I perused toe report of 
Shn Th, Iboyaima Smgh. It shows that 
he did not record any evidence but that he 
orally heard the fust respondent and toe 
pebboner and gave his mdmgs against the 
pebboner So toe first respondmt was 
justified in sethng aside his report, which 
was illegal, and appoinbng Shrl S Smgson 
as Inquirmg Office 

20 The subsequent enquiry was held 
by an Independent Officer namely Shn S 
Smgson, E A. C Departmental Enguines 
who hsid nothing to do with toe Industnes 
Department and the first respondent ac- 
cepted his findmgs and the report. The 
imputed order is well witbm toe power of 
to© first respondent and no tnnla fides can 
be attnbuted to him as the enquuy was 
conducted according to the provisions of 

S Paitap Sm^ v State of 
Punjab AIR 1964 SC tI 

21 The thud contention of toe pet!- 

oooers counsel Is that toe pebboner was a 
P^manent employee of the State Transport 
at Imp^ that his services were lent to 
the lodiistnes Depaitmenl, that he has t 
uea to the former Department, that his dis 
nussal by the first respondent Director of 
^ustnes without reference to the Manipur 
.u ^ contrary to Rule 20 of 

to© Rules of 1957 and that, therefore, it is 
illegal and liable to be set aside. 

Buie 20 runs as follows 

^0 (1) Where an order of suspension Is 
made or a discaplinaiy proceeding is taken 
a^iost a Government servant whose servi- 
ces have been borrowed from a State Gov 
emment or an authonty subordinate there^ 
^ ® local or other authority the antbtv 

nfv lending his services (hereinafter m tl^ 

t T» *?*®*7'^ ,to “the lending authontjO 
5^ fo^vnto be informed of the arcam- 
stonces leadmg to the order of his suspt^ 
Sion or toe commencement of the disapli 
miw proceeding, as toe case may he 

(2) In toe h^t of the findings in too 
msaplinary proceeding taken against the 
Government servant 

(i) if toe Disaphnaiy Authonty is of the 
opinion that any of the penalhes specified 
m Clauses (i) to (m) of Rule 13 should be 
imposed on him, it may subject to the 
provisions of sub-rule (11) of Rule 15 and 
swept In regard to a Government servant 
serving to the Intelligence Bureau or on toe 
Delhi Special Polios Establishment, of or 
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below the rank of Assistant Central Intel- 
ligence Officer or Inspector of Police, after 
consultation with the lending authority, pass 
such orders on the case as it deems neces- 
sary: 

Provided that in the event of a difference 
of opinion betsveen the borrowing authority 
and the lending authority the services of the 
Cvvemment servant shall be replaced at the 
disposal of the lending authoritj'; 

(ii) if the Disciplinary Authority is of the 
opinion that any of the penalties specified in 
Qauses (iv) to (vii) of Rule 13 should be 
imposed on him, it shall replace his services 
at the disposal of the lending authority and 
transmit to it the proceedings of the inquiry 
for such action as it deems necessary”. 

In the present case, the services of the 
petitioner were borrowed by the Industries 
D^artment from the Manipur State Trans- 
port For, the first respondent advertised 
on 23-7-1959 calling for applications from 
suitable candidates, including those already 
in service in other Departments, to fill up 
the vacancy of two temporary posts of 
U. D. Cs. Evident!}', on we application of 
■fee petitioner, fee first respondent tempo- 
rarily appointed him on 24^-1959 as seen 
from Efe A/3 as U. D. C. Though R. 20 
uses fee expression “whose services have 
been borrowed” fee appointment of the 
petitioner, who ■was then working in fee 
Manipur State Transport, amounts to “bor- 
rowing his services” from fee Manipur State 
Transport by die Industries Department and 
is covered by Rule 20 of fee Rules of 1957. 
But, that Rule 20 of fee Rules of 1957 ap- 
plied to fee case of a Government servant 
whose services had been borrowed from 
another Department under fee same Gov- 
ernment is made clear by fee corresponding 
Rule 20 of fee Central Chdl Services (Classi- 
fication, Control and Appeal) Rules, 1965, 
which is more clear on this point. There- 
fore, fee first respondent should have re- 
placed his sersdces at fee disposal- of the 
Manipur State Transport as soon as he came 
to fee conclusion provisionally as per Ext 
A/26 feat fee petitioner must be discharged 
from service and should have transmitted 
fee proceedings of fee inquii}' to it for such 
action as it would deem necessary imder 
Clause (ii) of sub-rule (2) of Rule 20. Evi- 
dently, fee first respondent lost sight of this 
provision, which applies to fee case of the 
petitioner who ■was only temporariI}'_ work- 
ing in fee Industries Department ha-ving his 
permanent lien in fee hlanipur State Trans- 
port as a permanent L. D. C. The conten- 
tion of fee learned Government Advocate 
feat Rule 20 of fee Rules of 1957 applied 
to the Government servant whose services 
had been ‘Tjorrowed” from a State Govern- 
ment or an authority subordinate thereto is 
not correct 

It not only applied to a Gov'emment 
servant whose services had been borrowed 
from a State Government or on authority 


subordinate thereto, but also to a local or 
other authority, in which he had hen. There 
fr also a direct ruling of this Court reported 
in Konsam Joykumar Singh v. Union Terri- 
tory of Manipur, AIR 1963 Mani 25. In 
feat case_ fee services of fee petitioner, who 
was holding the permanent post of L. D. G. 
of the Judicial Department, were lent to the 
Police Department. The I. G. of Police 
after enquiry removed him from fee servi- 
ces of fee Police Department. It was held 
feat fee petitioner should be deemed to 
have been reverted to his parent Depart- 
ment from fee date of his removal from ser- 
■vice. But, Rule 20 (2) (ii) of fee Rules of 
1957 would show feat fee services of fee 
petitioner should be replaced at fee dis- 
posal of fee lending authority and feat all 
fee proceedings should be transmitted to it 
for such action as deemed necessary, be- 
cause fee first respondent ■was of fee opi- 
nion that fee penmfe of removal from ser- 
vice under Clause (yi) of Rule 13 of fee 
Rules of 1957 should be imposed upon fee 
petitioner. So, fee impugned order of fee 
first respondent is liable to be modified to 
this extent 

22. In fee result the findings and fee 
order of fee first respondent dated 19-11- 
1963 as per Ext A/26 are confirmed and 
the xvrit pefifion is dismissed to that extent 
The order of removal of fee petitioner from 
service is however set aside. The first res- 
pondent is directed to replace fee services 
of fee peb'fioner at fee di^osal of fee Mani- 
pur State Tra^orh the lending authority 
and to transmit fee proceedings of enquiry 
to it for such action as fee Manipur State 
Tran^ort may deem necessary imder R. 20 
(2) (ii) of fee Central Civil Services (Classi- 
ficafiOD, Control and Appeal) Rules, 1957. 

I direct fee parties to bear their respective 
costs in this petition. 

hfVJ/D.V.C. Order accordingly. 


AIR 1969 hLANIPUR 41 56 C 15) 

C. JAGANNADHACHARYULU, J. C. 

Imphal Sporting Club, Imphal by its 
Secretary Arambam Santosh Kumar Singh, 
Petitioner v. All Manipur Sports Associa- 
tion, Imphal and another. Respondents. 

Qvil Writ Appln. Case No. 21 of 1963, 
D/- 22-11-1968. 

(A) Constitution of India, Art 22G — 
Domestic tribunal — Meaning of — Statu- 
tory and non-slatutory tribunals — Distinc- 
tion between — Writ of certiorari does not 
lie against non-statatory tribimal — (IVords 
and Phrases — Domestic Tribunal). 

The phrase "domestic tribunal” is used to 
refer to committees or associations like 
trade unions, social clubs, professional 
bodies, who have a right to adjudicate upon 
fee ri^ts of or disputes behveen their mem- 

AM/AhI/A9/69 
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bers. Sometimes sntb tribunals are also act 
up by a statute, e. e. the Medical Councu. 
Bar or the L^e. When created by 

statute or under statutoy authority, they 
shmilri strictly be called 'statutory tribunals’ 
radier *hgn ‘domestic tribunals.” 

(P^ 0) 

In the case of a "statutory tribunal", the 
juiisdicdon of the tribunal rests on the 
statute or the rules framed thereunder. But 
the jurisdiction of a "domestic tribunal” Is 
found^ on tire contract of Its members, et> 
press or implied. The Buies of the associa* 
tion, subscribe by aQ the members, cons- 
titute the contract between the members 
and create die jurisdiction <ri the tribunal. 
A material difference follows from this 

(a) in the case of a non-statutoro "domestic 
tribunal", certiorari cannot lie, though other 
remedies, such as declaration, injunctioa or 
damages may be available in proper case^ 

(b) where, however, a "domestic tribunal" ts 
created by statute, certiorari would lie 
against it 1952-2 QB 329 and AIR 1054 
Pat 297 and AIR 1959 SC 107, Ref. to. 

(Para 9) 

(B) Constitution of India, Art 220 ~ 
Statutory domestic tribunals — Certiorari 
win lie to qaasi-jadidal tribunals and not 
to administrative ones — Requisites of 
quariiudicul bodies. 

It is now well settled that a writ of 
certiorari will lie to control such a "statutory 
body” which can be said to be qoasi-judb 
rial, entrusted with quasi-judicial functions 
and that U will not lie to correct the ert o ta 
of a statutory body which is entrusted widi 
purely admimstrative functions. 

(Para 10) 

There are three requisites to be satisfied 
in order that the act of a body can be mid 
to be quasi-judiriaL Fiistiy, the body of 
persons must have legal authority; secondly, 
they must have legal authori^ to determine 
the questions affecting the legal rights of 
parties and thirdly, they must have the duty 
to act judicially. Thus, the real and deter- 
mining test to ascertain whether an act 
authorised by a statute is a qttari-jndirtal 
act or an administrative act is whether the 
statute has expressly or impliedly iitrposed 
upon the statutory body uie duty to act 
judicially as requim by the third condition. 

(Para 10) 

(C) Constitution of India, Art. 226 — • 
Societies _ Registration Act (1S60), S. 3 — 
An Mampur Sports Association re^rtered 
nuder the Act — Association is purely do- 
mestic tribunal ^ Certiorari does not lie 
against ib 

Tbou^ the AH Manipur Sports Associa- 
tion at Imphal which organises and conducts 
football tournaments every year Is register- 
rf under ftie Societies Reristration Act 
1860, the Association is purriy a "domestte 
tribunal". It was not constituted under any 
statute. Nor do any statutory rules apply 
to die AssodatioiL Tbe moe registiatioa 


of sn Association tmder the said Act does 
not make it a statutory one. Evea the 
terms under which the various dubs jota 
die annual tournaments are styled as "con- 
ditions” of the match and not *^63". The 
association is dius a purriy domestic bibn- 
nal, which is beyond the purview of the 
hi^ prerogative writ furisdiction of the 
High Court. (Paras 9, IQ) 

Where, therefore, the Association whils 
conducting tbe tournament derides in its 
meeting of tire Governing body that the 
petitioner’s team has no right to play in the 
semi-frnal, no certiorari lies against the As- 
soedation to quash the proceedings. Botii 
the parties are governed the terms of the 
contract governing the tournament and the 
petitioner has got an alternative remedy to 
seek its redress in Civil Courts. But, it has 
no remedy by way of writ under Ait. 228 
of the Constitution against the Assodatim 
which is private and 'domestic tribun^ 
Case law referred to. (Para 12) 

(D) ava P. a (lOOSJ, S. 9 — Foot-tan 
matches — Decisioiu of r ef eree are final ^ 
Not justiciable in c o m ts . 

According to Federation Intematioi^ 
De Foot-ball Association and its laws, to 
R eferee has got supremo power to deoM 
such disputes. 'These disputes are art 
Justiciable in a court of law. . . 

(Paw 14) 

Cases Refewe d i Chronologloa! Pawl 
(1962) AIR 1962 SC 1044 (V 49) = 
(1963) 1 sej 106, Calcutta Gas 
Co. (Proprietory) Ltd. v. State of 
West Ben^ 12 

(1962) AIR 1962 Mad 169 (V 49) = 

(1961) 2 Mad LJ 279, C. Lafahmfah 
Reddiar v. Penunbadur Taluk Co- 
operative Marketing Society L^. 1* 

(1959) AIR 1959 SC 107 (V 46) = 

1959 Sej 6, Radheshyam Ehare v. 

State of Madhya Pradesh 16 

(1959) AIR 1959 Maai 1 (V 46). 

Oynam BIrahari Singh v. Inspector of 
SriiDob, Manipur 12 

(1954) AIR 1954 SC 220 <V 41) = 

1954 SCR 873, Cooverjl B. Bharucha 
V, Ezrise Connor, and the Chief 
Commr., Aimer U 

(1954) AIR 1954 Pal 297 (V 41) =* 

ILR 33 Pat 157, Jamalpur Arya 
Samaj v. Dr. D. Ram 10 

(1952) 1952-2 QB 329 =» 19S2-1 All 
ER 1175, Lee v. Showmen’s Guild 
of Great Britain Iv 

(1951) AIR 1951 AH 25? (V 38) » 

ILR (1951) 1 AB 269 (ra). Moti 
Lai V. Govt of the State of U. P. ' H 

(1951) AIR 1931 Mys 14 (V 38), 

Bangalore District Hotel O wu e rs* 
Association v. Dist Magistrate Ban- 
galore 11 

(1951) AIR 1951 Nae 58 (V 38) = 

52 Cti LJ 1140 (ra), Sheosl^nkai 
T. State Govt of Madhya ftadesh 11 
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(1918) AIR 1918 Mad 763 (V 5) = 

ILR 40 Mad 125, In G. A. 

Natesan , , 

L. Nandakomax Sin^ tor PehfaonCT; ^ 
K. Manisana Sin^ (for No. 1) and A. 
Nilamani Sin^i, (for No. 2), for Respon- 

O^ER; THs is an application filed 

S r the Imphal Sporting Club, under A^ 
e 226 of the Constitution of India againrt 
(i) AH Manipur Sports Association, Imphah 
and (ii) Tiddim Road AtUetic Union M^- 
pur, tor a -writ of certiorari and otto 
appropriate directions qu a s hin g the pro^ea- 
of the meetinu of the Govei^g Body 
of the first respondent held on 
-which decided against the prot^ 
file petitioner and which held tiiat the 
second respondent won Sir Chi^ctod 
Singh, K. C. S. I., C. B. E. Memor^ Gold 
CeiS^ Shield Foothal Toumammt quar- 
ter game on 17-11-1968 and for res- 
training toe second respondent from play- 
ing tol semi-final of the said tournament 
^ for fortoer restrainmg toe_ first respon- 
dent from conducting toe semi-final match. 

S. The petitioner and the r^ondents 1 
aud 2 are associations re^ter^_mder toe 
Societies Registration Act (Act Xlu or 1860; 
(hereinafter called , as toe Art) fun^onmg 
fo Imphal. The object of the pehtione^ 
and second respondents Association is to 
TjTomote game and sports among toe 

^ The first respondent IS or^OTg 

end conducting every a t^a- 

Srs. ST SH 

SHeld Football Toumamto 

The first reroondent printed toe conditions 

of the play for 1968 in Ext A/1. 

S The petitioner and the second res- 

».e^, toto 



out basis un me Q A /I 

cribed by condibon No. 9_in E^ ^1- 
After winning two plays a^inrt its r iy^ 
the petitioner entered into quarto 
It played against toe second 
on &-ll-1968^ But, toe |ame 
goalless on either side and m a ^w, 
4, The first respondent fixed 17-11-1968 
as the next date on 

toould replay. At about 8-00 Au M. the 
B^y of the first Pendent pass- 
STSntion (VTde Ext B/1) that, m case 
toe mntoh to be replay^^ 
a draw then toe match shomd be decided 
by lot’ The Governing Body ft^er re- 
vived that toe Referee "^bo would 
Se tor^lay on 17-11-1968 toouldT be 
Sfon^ of t&s decision of the Govemmg 
M that he might issue necessary ms- 

SoiS^ to the Cap^ 5? ^ 

end that toe decision mi^t be mnounced 
before the start or during toe 1^ 
toe match t^^ the imcrophone hxed 
at toe Pavilion. 


5. It is toe case of the petitioner that 
while replaying toe game on 17-11-1968, 
the Referee gave his long whistle dedaring 
that the petitioners team scored the go^ 
but that toe second respondent’s captain 
protested, that toe game continued, that the 
Referee airarded a “penalty Idck” to toe peti- 
tioner’s team against the second respondent 
and that the game ended in a goalless draw 

6. The petitioner further alleges that it 
lodged a protest within one hour of the 
conclusion of toe match challenging the 
decision of the Referee by depositing a sum 
of Rs. 50/- in accordance with the condi- 
tion No. 15 of Ext A/1 (vide Ext A/2), 
that it requested the first reroondent to 
withhold toe lot for deciding toe match as 
provided in condition No. 8 (b) in Ext A/1, 
until the final decision on the protest was 
given by toe first respondent but that, with- 
out considering toe protest, the first respon- 
dent proceeded with toe lot as can be seen 
from Ext- A/8 and declared toe second res- 
pondent as having won toe game on the 
ground that toe petitioner refused to join in 
drawing toe lot The petitioner avers that 
the first respondent should have at first con- 
sidered toe protest and then should have 
actually drawn toe lot subsequently, even 
toou^ the petitioner might not have been 
presenL The petitioner, therefore, chal- 
lenges Ext. A/3 resolution of the first res- 
pondent, xmder which toe first respondent 
declared toe second respondent as having 
won toe game. 

7. According to toe first respondent, 
immediately after toe match ended in goal- 
less draw at about 4-30 P. M. the Captains 
of both the teams were called on to join in 
the draw of lot according to condition 
No. 8 (b) of Ext A/1. But, toe petiboner’s 
team did not take part in the drawing of 
toe lot, while the Captain of the second 
respondent was present. The first respon- 
dent declared that toe second respondent 
won the lot, as the petitioner did not take 
part in toe toss. The first respondent also 
alleges that its Governing Body considered 
toe protest lodged by toe petitioner and 
upheld toe decision of the Referee toat np 
writ petition lies against a “domestic tri- 
bunal’, like the first respondent^ that its 
decisions are final under condition No. 17 
of Ext A/1 and toat too writ petition is 
liable to be dismissed. 

8. The first contention, which was rais- 
ed and which arises for deteminafcn, is 
whether toe present writ petition is main- 
tainable under Article 226 of toe Consbta- 
bon of India. The preambl e of the Socie- 
ties Registration Art, (Act XXI of 1860) 
under which toe Associations of the peti- 
tioner and the respondents 1 and 2 were 
registered reads that toe Act was intended 
to prow’de for improving toe legal condi- 
tion of societies established for toe promo- 
tion of literature, science, or the fine arts or 
for toe diffusion of useful knowledge, the 
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diffusion o! political education or for diant. 
able purposes Section 6 of the Act lays 
down that every society registered und» 
the Act may sue or be sued in the name of 
the president, rhairman, or prmcipal secre- 
tary or trustees, as shall be detennmed ly 
the rules and regulations of the society, and, 
in default of such determination, in the 
name of such person as shall be appomted 
by the Governing Bo(ty for the occasion. 
Secbon 20 of the Act shows that the pnm 
sions of the Act are apphcable to the As- 
sociabons of the petitioner and the respon- 
dents 1 and 2. 

9 Though the petitioner and the res- 
pondents 1 and 2 rot their societies regis- 
tered under the said Act, the first respon- 
dent IS purely a “domestic tribunal” It was 
not constitute under any statute Nor do 
any statutory rules apply to the finl respon- 
dent The mere registration of an Associa 
tioQ under the said Act does not make it a 
statutory one ^ cormectioo, the pas- 
sages about “domestic tribunals” contamed 
at pages 559 and 560 of Basn's Commen- 
tary on die Constitution of India, 4th edi 
tion Vol in of 1963 are pertinent The 
phrase “domestic tribunal" is used to refer 
to committees of assoctaboos like trade 
umons social clubs, mfessional bodies, 
who have a nght to adjudicate upon the 
nghts of or disputes between their members 
Sometimes such tribunals are also set up 
a statute, i e.. the Medical Council, Bar 
Council or the like ^Vhen created by sta 
tute or under stahitoiy authority, they 
should strictly be called "statutory tn 
bunals" rather than “domestic tribunals" 
In the case of a “statutory tribunals”, the 
junsdicbon of the tnbunal rests on the 
statute or the rules framed therexmder But, 
ihe mnsdiction of a “domestic tribu^" is 
founded on the contract of its members, ex- 
press or implied. The Rules of ie associa- 
tion, subscnbed by all the members, consb 
tute the contract between the members and 
create the jurisdiction of the InbunaL A 
material difference follows from thu (a) ^ 
the case of a non-statntoiy “domestic tri- 
bunal", ce rti o r ari cannot he, though other 
remedies, such as declarati^ injunction or 
damages may be available in p r ope r cases 
(b) \Vhere, however, a “domestic tnbunal" 
IS created by statute cerboran would he 
against it m the same manner as m the case 

I of other statutory tribur^ls e g, (i} on the 
ground of defect of jurisdiction or (li) on 
the ground of violation of the prmapfes of 
natural justice In the absence of a statutory 
revision, it is free to adopt aiw procedure^ 
ut It cannot use any material which was 
not disclosed to a party and to rebut which 
he was gi\ en no opportunity But apart 
from observmg the mes of natural justice 
a “domestic tnbimal”, even when statutory, 
is not bonnd by the rules of evidence. 

10 Article 226 (1) of the Constitution 
of India runs thus 


“Notwithstandmg anything m Article 82, 
every Hi^ Court shall have power, through- 
oot the temtones m relation to which it 
eMToses junsicUotL to issue to any person 
or authority, inciudmg in aj^iropnate 
cases any Government, within those 
temtones directions, orders, or writs, ji>- 
eluding wnts in the nature of habeas cor 
pus. mandamus prohibition, quo warranto 
and cerboran, or any of them, for the en- 
forcement of any of the nghts conferred by 
Part III and for any other purposes” 

AH these wnts are known in En^h law 
as prerogative wnts, the reason bemg that 
they were specially associated with the 
King’s name The theory of the English 
law IS that the Kmg hi^elf supermtended 
the duo coarse of justice through his own 
Court preventing cases of usurpation of 
junsdicbon and insisting on vindication of 
public nghts and personal freedom of his 
own subjects As our Constitution makers 
borrowed the conception of prerogative 
wnts from the Englisn law, the interpreta- 
tion of AAcle 228 must, therefore, be con- 
sidered in the background of En^isb law 
la the case of “statutow tnbunal , the in- 
jured party h^ a remedy by certiorari and 
also a remedy by declaration and fojunebon. 
The remedy by cerboran does not he to 
“domestic fribunals" But, the remedy by 
declaration or injunction does he These 
remedies are more effective, because they 
are not subject to the hmitabon that the 
error must appear on the face of the record 
Vide the Judgment of Lord Justice Denning 
io Lee V Showmen’s GuJd of Great Bntain, 

S 2 QB 829 Vide also Jamalpur Aryt 
V Dr D Ram, AIR 1954 Pat 297. 
In Radbesh>'aiD Khaie v State of Madhya 
Pradesh, AIR 1959 SC 107 also the scope 
of the wnt of cerboran was well cxplam^ 
“It 15 a well known anaent hi^ preroga. 
bve wnt, which was issued by the Courts 
of Kmg’s Bench to co riect the errors of the 
inferior courts stnctly so-called. GraduaHj^ 
the scope of the wnls came to be enlargOT 
so as to enable Supenor Courts to exernse 
control over vanous bodies which were not 
really speaking courts at all but which were 
by statute vested with powers and duties, 
l^t resembled those which were vested in 
the ordinary inferior Courts” 

The law u now well settled that a wnt ol 
cerboran will he to control such a “stahitoiV 
body" as it can be said to be quasi judicial, 
entrusted with quasi judicial fimcbans IJ 
fa equally well settled that certiorari will 
not ue to correct the errors of a “statutoy 
body” which fa entrust^ with purely ad- 
nuDistrative functions Thus, toere are 
three requisites to be satisfied m order th^ 
the act of a body can be said to be quasi- 
judicial Firstly, the body of persons must 
haro legal authonty, secondly they must 
have legal authonty to determine the 
questions affecting the legal n^ts of par- 
ties and thirdly, they most have the duty 
to act judicially Thus, the r^ and deter- 



1969 1. S. Club V. A. M. S. Assocn. CTagaimadbacIiaryuIu J. C.) [Prs. 10-12] Masi. 45 


mining test to ascertain whether an act 
authorised by a statute is a quasi-judicial 
act or an administrative act is whether the 
statute has expressly or impliedly imposed 
upon the statutory body me duty to act 
judicially as required by the third condi- 
tion. Vide also C. Lakhmiah Beddiar v. 
Perumbadur Taluk Co-operative Marketing 
Society Ltd., AIR 1962 Mad 169, wherein 
the Board of Directors of a Co-operative 
Society had to consider the objections to 
the nominations of the members for elec- 
tion to the Board of Directors. The Board 
of Directors V'as not a statutory 
tribunal with any authority to determine the 
rights of parties. The Directors discharged 
their functions under regulations framed 
by the Society itself, which had no statu- 
tory force. It was held that under Art 226 
of the Constitution of India no \vrit could 
be issued quashing the proceedings of the 
Board of Directors, but that the petitioner 
had an alternative remedy to seek redress 
under the Madras Co-operative Societies 
Act of 19^. hi the present case, the first 
respondent was not constituted ' imder _ any 
Act or statutory rules. It is purely a private 
domestic body or collection of some persons. 
Even Ext A/1 contains only “conditions” 
of the match, which were not even styled 
as “rules.” It is a purely domestic tribunal, 
which is beyond the purview of the high 
prerogative writ jurisdiction of this Court. 

11. The various decisions reli^_ on by 
the petitioner’s counsel are all disfeguish- 
able and relate to cases filed against the 
Governments or “statutory bodies ’ ^ op- 
posed to private "domestic tribunals.” In 
re G. A. Natesan, AIR 1918 Mad 763, 
it was held that in the case of “statutory 
bodies” which have to perform public duties 
a writ of mandamus could be issued direct- 
ing them to perform their duties. The c^e 
related to the Sjmdicate of the University 
of Madras, constituted under the UniversL 
ties Act of 1904 and Relations framed 
under the Act. In Sheomankar v. State 
Govt, of Madhya Pradesh, AIR 1951 Nag 
58 (BB), tire matter related to a petition filed 
for writ of mandamus directing the Maffl}^ 
Pradesh State Government not to enforce 
the -Central Provinces and Berar Prohibition 
Act (Act \TI of 1938) and the notifications 
issued thereimder. In Bangalore District 
Hotel Owners’ Association v. 'Ke District 
Magistrate. Bangalore, AIR 1951 Mvs 14, 
an application was filed under Article 226 
of the Constitution of India by the Banga- 
lore District Hotel Owners’ Association 
-against the District Magistrate, Bangalore 
and die Government of Mj-sore for the issue 
of a writ of certiorari or anj' other appro- 
priate \vrit to cancel the order of the Dis- 
trict Magistrate, Bangalore District direct- 
ing that all the hotels, restaurants, milk b^ 
and coffee dubs, etc. in Bangalore distract 
should be dosed. It was held that, though 
the application by the Association itself was 


maintainable, it was not maintainable by it 
with regard to the individual grievances of 
some of its members. So, the rule was 
sought for against the Dikrict Magistrate 
and the Mysore Government and not against 
any "domekic tribunal.” In Motilal v. Gov- 
ernment of the State of Uttar Pradesh, AIR 
1951 An 257 (FB), it was held that where 
no order -under the Motor Vehicles Act of 
1939 was passed or where no reasons were 
given for refusal to grant permanent per- 
mits, a writ of mandamus would lie against 
the Government or the Road Transport 
A.uthority. In Cooveqee B. Bharucha v. Ex- 
cise Commissioner and the Chief Commis- 
sioner, Ajmer, AIR 1954 SC 220, the peti- 
tioner challenged the auction held by CoDec- 
tor of Excise, Ajmer in pursuance of tire 
rules framed rmder the &:cise Regulation 
I of 1915. 

12. There are only two decisions, 
strongly relied upon by the learned counsel 
for the petitioner in support of his conten- 
tion that a writ lies even against a “domes- 
tic tribunal”. Ih C^am Birahari Singh v. 
Inspector of Schools, Manipur, APR 1959 
Mani 1, the Mana^g Committee of a pri- 
vate School called Raja Dumbra Sin^ 
High School, Imphal dismissed one of its 
teachers. The teacher filed a petition for 
the issue of a writ of mandamus or any 
other suitable writ for his reinstatement and 
promotion etc. The judgment shows that 
the School, which was managed by a pri- 
vate Committee, was a public institution. It 
was a recognised School, affiliated to the 
University of Gauhati. It received aid from 
the Government of Manipm. One of the 
conditions of the grant-in-aid -was that the 
appointments, confirmations and dismissals 
of teachers must be approved by the Ins- 
pector of Schools. Another condition was 
that the grant-in-aid was liable to he with- 
drawn for breach of any of the conditions. 
But, there were no rules -with regard to the 
promotion or punishment of teachers. It 
was held that toe Managing Committee was 
in toe position of a “domestic tribunal” and 
that its decision could be interfered with 
by toe Court under Article 226 of toe Cons- 
titution of Indi^ when the tribunal acted 
without jurisdiction or when it did not fol- 
low the principles of natural justice or did 
not act in good faito or did not act accord- 
ing to its own rules. Thus, Raja Dumbra 
Singh School was a pubh'c institution affiliat- 
ed to toe University of Gauhati receiving 
grant-in-aid from the Government of Mam- 
pm, though it was managed by a private 
Committee. As such, this decision cannot 
ha applied to a purely “domestic tribunal” 
consisting of a few individuals as in toe case 
of toe fet respondent 

In Calcutta Gas Company (Proprietary) 
Ltd. V.' State of West Bengal, AIR 1962 
SC 1044, a company by name toe Oriental 
Gas Company -was originally constituted 1^ 
a deed of settlement and registered in 
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England tinder die provisions of the TTngliA 
Joint Stock Companies Act of 1862 By 
the Act V of 1857 passed by the Legislative 
Council of India, it was empowered to 1^ 

S ;pes m Calcutto and other places By 
cts of the Legislahve Council of Tn/tia 
passed from time to time, special power was 
conferred \xpon the Company Subsequent 
ly Messrs SoorajmuH NagaimuU, a £m in 
^dia purchased 98 per cent of the shares 
but floated a limited habihty Company <v»tl 
^ Calcutta Gas Co (Propnetary) I.imtt eH, 
It was registered m India The Calcutta 
Gas Company was m charge of the general 
ma^gement of the Onental Gas Company 
under an arrangement for 20 yean for n- 
mnnerabon. The West Bengal Legislature 

C ed the impugned Act under which the 
e Government wanted to t^a over for 
a penod of 5 years the management and 
wntrol of the undertakmg of the Onental 
Gm C^pany aceordmg to the Act It was 
h eld th^ the Calcutta Gas Company was 
deprived of certain le^ rights, it 

possessed under the agreement nght to 
manage the Oriental Gas Company for a 
period of 20 yean and to receive remuneni 
ton, but tlat by virtue of section 4 of the 
topuffied Act, the nghts of the C^cutta 
Gm C^pany were infringed. It was also 
told that Arhde 226 of the Constttutioa of 
todu Moferred a very wide power on the 
High Court to issue directoas and writs ^ 
toe natiere mentioned therein for the enforce* 
rights confened by 
Part m or for any other puiposes and 

oersoTM ediAT than thAo c.. i. 


iBuet mereunoer xvo ooubt, 
the petitioners team is depnved of their 
alleged nght to play m semi ffnal But It 
depnv^ of this alleged nght by the 
hnt respondent which u a purdy pnvate 
and dorn^c body Both the parties are 
pwcmed by die terms of the contract men 
toned m Ex, A/1 and the petitioner has 
got an altOTiatrve remedy to seek its redress 
ma Qvil Court. But, It has no remedy by 
way of against the first respondeat, nn 
r domestic tribunaT under Art- 
icle 226 of the Constihibon of India, 

'* 

It Ihe learned counsd for both the 
parbes advpeed their arguments on the 
merits of the ^e also It appears that In 
the course of ^ second match, the Eeferee 
^e a long whi^a that on the protest of 

(^pt^ of 3ie sreimd reS»ndeiiPs 
tea^ the Referee awarded a penalty kick 
“ fv petiboners 

Bgai^ the second respondent, that the peb 
toner's team missed the pe^ty lock mid 
that, therefore, the game ended la a draw 
Th^ allegations of the pefaboner are de- 
by the respondents Accoidmg to 
Tederabon Internabonala De Football A». 


ula J C) A.LB 
Mciation" and its laws the Referee has go 
supreme power to decide such disputes 
These disputes are not Jusbaabla in a Coor 
of law 

15 Another contention of the leamet 
counsel for the pebboner is that, within oni 
hour after the match ended, the pebbona 
filed a pebbon as per Elrb A/2 under con 
diboo No 15 m Ert. A/1 accompanied bj 
a fee of Rs 50/ protestmg against the de 
cision of the Heferee and requestmg the firsl 
respondent to stiro the toss The pebboiies 
alleges that the first respondent dia not de 
mde the protest but mala fide proceeded 
with the toss and decided against the peb- 
boner on the ground that the peb- 
boner did not take part in drawmg die lot 
A/2 shows tnat the protest was 
med at 5*15 p m- The resolubon book 
shows that the first respondent’s Managing 
Committee passed the resolubon as per 
Ert. A/3 at 6-00 p m- The contention cf 
the respondents is that Immediately after 
the match was drawn at about 400 F M- 
the Managmg Committee wanted to hold 
the toss Bccoidlng to its resolution passed 
to the morning of 17 11 1068 as per Ext 
B/1, that it called upon the prttlone/i 
lepresmtabves to take part m the toss but 
ttot toey ihd not take part m it and that, 
therefore, the first respondent declared the 
•WDQ respondent, who was present at the 
toss to have won the game and that sub* 
^uently the pebboner fded protest wti 
M per Eit A/2 Exhibit A/3 shows 
that the eoatenbons of the respondents ap- 
pear to be more reliable For, the fim 
toragraph of resolubon No I reads that 
the p^es were callrf to attend the draw 
Ing of the lot immediately after the game 
«Med in draw The second paragrapa of 
“t- A/3 shows that as the pebboners 
i^rwentabves faded to turn up for the lob 
the firet respondent declared the saond 
respondent having won the lob Then, 
® of Exb A/3 shows that the protest 
loireed by the pebboner was considered 
that me first respondent heard the 
ports of the Referee and the Lne Referees 
concerned and uph^d the decision of the 
Referee So the sequence of the evenb 
narrated m Kxt . A/3 shows that they must 
tove occurred la the manner menboned 
therein, though these events were reduced 
to wihng la the resolution at 6 P M* 
Condi^ No 15 of Ext A/1 entitles any 
team to lodge a protest within one hour ot 
toe conduslon of the match. Condihon 
«•? ® W of Ext A/1 lays down that If 
ttot replay of a drawn game till the 
semi fin a l round Is drawn again, the Com* 
n^eo ydn tove the option to decide by 
JpL Naturally this decision by lot should 
tolto w the decision given on protest, of 
oo^e, the oondibons m Ext A/1 do not lay 
town that the first respondent should watt 
for one hour after the drawn match ends, 
P^ore lots are cas^ for none foresee 
whether any protest would be lodged ot 



1969 Binode Behari v. State ffagannadhacharynlu J. C.) (I*rs, 15-16))-[Pis. 1-4] Mam. 47 


not Even olierwise^ tie first reroondent 
could r^ew the decision taken by lot after 
considering the protest, in case the first 
respondent considered that the protest was 
a valid one. In the present case, it is likely 
that the first respondent would have called 
upon both the partfes to take part in the 
lot in view of its earlier resolution evidenced 
by Ext B/1. Still, the first respondent 
could proceed with the lot even thou^ 
the petitioner was not present and decide 
the match. Buf^ it did not decide by lot 
In this regard, me first respondent commit- 
ted an irregularity and breach of condition 
No. 8 (b). However, this cannot be gone 
into in the present writ petition, as the 
same is not maintainable under Article 228 
of the Constitution of India, 

16. In the result the petition fails and 
it is accordin^y dismissed, but, under the 
circumstance of the case vathout costs. 
PBB Petition dismissed. 


Am 1969 MANIPtrR 47 (V 56 C 16) 

C. JAGANNADHACHARYULU, J. G. 
Binode Behari, Petitioner v. Union Terri- 
tory of Manipur and others, Re^ondents. 

Civil Writ Appln. Case No. 14 of 1967, 
D/- 30-11-1968. 

; Consfitntion of India, Article 226 — Writ 
’against educational authorities — Domestio 
tiibund — Petitioner, teacher of a private 
institution, managed by a Manning 
mittee — Dismissal of petitioner in viola- 
tion of instructions contained in Govot- 
ment Aided Private School Teachers (Disci- 
pline Punishment and Appeal) Rules (1959) 
— Instructions not in the nature of a statu- 
tory rules — Institution bang private one 
was a domestic tribunal — Domestic tribu- 
nal governed by its own rules is not amen- 
able to writ jurisdiction of High Court — 
Institution taken over by Govemmmt 
No resolution or contract under which peti- 
tioner’s liabilities were also taken ovct 
Writ against Government and its omdals 
hdd also not m^t^able. 

(Paras 9, 10) 

Cases Referred: Chronolo^cal Paras 

(1969) Am 1969 Mani 41 (\'’ 56) = 

Civil Writ Appln. No. 21 of 1968, 

D/- 22-11-1968, Imphal Sporting 
Club V. All Manipur Sports Asso- 
ciation ® 

(1959) Am 1959 SC 896 (V 46), R. 
Abdulla Rowther v. State Trans- 
port App^Hate Tribunal, Madras 0 

' (1958) Am 1958 Pat 653 (V 45) = 

HR 37 Pat 462, Bishwaranjan 
Bose v. Ram Krishna Mission, 

Viveksinand Society, Jamshedpur 0 

(1955) Am 1955 SC 233 (V 42) =' 

1955 SCR 1104, Hari Vishnu 

Hamath v. Ahmad Ishaqoe 10 


A, K. Roy, for Petitionerj N. IbotomH 
Singh, Govermnent Advocat^ for Respon- 
dents (Nos. 1 to 7). 

ORDER; Shri Binode Behari, the appli- 
cant, who was the Head Pandit of Eali- 
nagar Aided L. P. School at Jiribam, ob- 
tained rule nisi under Article 226 read with 
Article 311 of the Constitution of India 
against the 12 respondents to show causa 
why the order of dismissal dated 2-12-1964 
from service passed by the School Com- 
mittee should not be quashed. 

2. Kalinagar aided School in Jiribam 
was a private institution being managed by 
a Managing Committee which ^vas formed 
from among the public interested in the 
cause of education and teachers of the 
SchooL It became a Government aided 
private School by receiving grant-in-aid 
from the Government of Manipur with ef- 
fect from 1-12-1962 under the conditions 
laid down by the Government governing the 
Government aided private institutions (vide 
Ext B/1). One of the conditions of Ext B/1 
is that tiie appointment of teachers of the 
private schools receiving grants-in-aid from 
the Government requires the approval of 
the Deputy Inspector of Schools, llie res- 
pondents 7 to 12 were the members of the 
Managing Committee. They appointed the 
petitioner as Head Pandit of the School 
with the approval of the Deputy Inspector 
of School on 4-6-1963 on the scale of pay 
of Rs. 40-1-60 (vide Ext A/1). 

3. Subsequentlv, there were a number of 
charges against the petitioner. The first 
charge related to the hunger strike which 
he Tindertook as a protest for non-payment 
of his salary. The second charge was in 
respect of the harsh treatment to some 
School boys and girls by assaulting them 
with a cane severely. The third charge was 
that the petitioner flouted the direction of 
the Managing Committee to hold classes in 
the morning as in the case of other Gov- 
ernment aided L. P. Private Schools. Tho 
fourth charge was in rep>ect of his having 
made a representation direct to the second 
respondent (Chief Commissioner of Mani- 
pu^, the Minister and the third respondent 
(Director of Education, Manipur) about his 
pay. The Managing Committee held a 
meeting on 2-12-1964 and heard the peti- 
tioner. It passed a resolution on that data 
that the explanation of the petitioner was 
not satisfactory and that he should tender 
his resignation on 31-1-1985, failing which 
his services would stand terminated witii 
effect fium 1-2-1965. Vide Ext. B/3. 

4. As the charges were discussed orally 
in the presence of the petitioner in tho 
meeting held on 2-12-1964, a copy of the 
charges was fcnrushed to him on 21-22- 
1984, vide Ext B/4. The petitioneT_^ did 
not tender his resignation on 31-1-1965. So, 
theMana^g Committee passed another reso- 
lutioa on 1^1985 terminating tiro services of 
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file petitioner with effect from 1 2-196S A 
copy of the resoluhon was connminieated 
to the petiboner The Secretary of the 
Managing Committee submitted a report 
of the proceeings to the Deputy Inspwtor 
of Schools, JintSm. The latter callra for 
a statement from the TCbtioner on 10-2- 
19^ The petitioner submitted a statement 
on 13-2-1965 m which he stated that all 
the matters menboned m the charges were 
settled amicably in a general meeting held 
on II 2-1965 and that he was dismissed 
illegally But, the Deputy Inspector of 
Schools approved the acbon of tne Manag- 
ing Committee (vide Exls B/S and B/6) 

5 The Government took over the insti- 
tution on 1-2-1963 The pcbboner issn^ 
notices of demand (vide Ext A/S) on 12-8- 
1965 to all the re^ndents and fried the 
wnt petition as his request for re-in$tate> 
ment was not comphed with. 

6 The respondents 1 to 6 allege that 
Kalinagar Lower Fninary School, Jiriham 
was purely a private institubcm, the manage- 
ment of which was vested wito its Manag- 
ing Committee and that no wnt hes against 
it They further contend that the Gwera- 
ment did not take over the liabthties of the 
School on 1-2-196S and that, therefore, the 
petition u not mamtamable against the res- 
pondents 1 to 6 who r e p resent the Admmi- 
strabon of Mani^ and the Education 
Department thereof 

7 The point for detemusation u wfa^ 
ther any wnt can be Issued agai^ the res- 
pondents under Article 226 of the Consti- 
tution of India. 

8 As can be seen from Ext BA Kah- 
sagar Lower Primary School, Jiribam was 
purely a private instibihou, the manage 
meat of which was vested with the Manag- 
mg Committee, of whidi respondents 7 to 
12 were members Ediibit B/l further 
shows fliat the Government issued certain 
instructions laying down the conditions for 
givmg grants in aid to pnvate Schools 

of the conditions was that every appoint- 
ment made by the School Committee should 
be approved by the Deputy Inspector of 
Scioob the breach of wlu^ would only 
entail the withholdmg of the grant of the 
GovermnenL The S^ool was not 
to any University. 


The Government also Issned instruction, 
as can be seen from Ext B/3 called “Gov- 
ernment Aided Pnvate School Teachers (Di^ 
croline Punishment and Appeal) Buies 
of 1959” imder which the pnvate manage- 
ment of the School was da^ed to follow 
the rules menboned therein with regard to 
disaplmary proceedmgs against its staff. But 
from the facts narrated above it is seen 
that the Managing Committee did not fol- 
low the rules contamed in Ert. B/3 It 
sunply held a meeting on 2-12-1964 and 
heard the petitioner regarding the oral 
charges and asked him to resign on or be- 
fore Sl-1-1963 and resolved tiiafr fa 


refused to resi^ his services would stand 
terminated with effect from 1 2-1063 So, 
admittedly the Manag in g Committee did 
not follow the instructions contained m 
ExL B/3 As such, his dismissal from ser 
vice IS not m accordance with the in* 
stnictions 


P But, fh© institution was a pnvate one. 
It was a domestic tnbunaL The only penalty 
with which it could b© visited in case w 
non-compliance wth the instructions of 
the Government would be withhold 
mg of the grant. Recent, I had occasion 
to deal with the scope of Article 228 of 
the Constitution of India with respect to 
domestic tnbunals Vide Imphal Sporting 
Club V All Mampur Sports Association, Civu 
WntAppln No 21 ofl968=(AIR 1969 Mani 
41) disposed of by me on 2^11 19^ In 
the case of a domestic tnbmial, which is 
governed by its own rules, it is not amen- 
able to the wnt jurisdiction of the Hi^ 
Court But 1 ° the case of a statutory tn 
bunal or any other tribunal formed under 
any statutory rules, it w amenable to the 
wnt lurisdiction of the Hi^ Court There 
ere twro decisions rehed on by the learned 
Government Advocate, which are directly 
to the point 


la Bishwaranjan Bose v Ram Krishna 
Mission, Vivekanand Society, Jamshedpur, 


der the effect of the Bihar Education Code^ 
in the case of a private teacher of V^ka 
nand High School at Sakchi, who %vas dis 
Billed by the Managiag Committee of the 
StipoL as in the present case The Court 
held that the BQm Education Code is a 
pgre eompilahon of executive orders issued 
from time to time by the State Covemment 
for the guidance of the Director of Public 
Ip^ ucLku and his subordinates, and, for 
OTcienl administration of the educational 
instituhoiu ID accordance ivith the educa 
bonal policy of the State Government and 
that it is cot a collection of statutory rules 
It was further held that it was manifest 
th^ tte rules have got no statutory value 
md that, therefore, no wnt could be issned 
if there was any violation of the Rules 
In R Abdulla Rosvther v The State 
Appellate Tribunal, Madras, AIR 
1959 SC 898 the Supreme Court bad to 
consider the administrative or executive 
duections and orders issued under S 43A 
of the Motor Vehicles Act by the Govern- 
ment of Madras It wras held that the in- 
sfruchons were issued by Government 
of Madras not for the information of the.- 
appucants for permits but for the informa 
bon and guidance of the authorities that 
die instructions were not in the nature of 
statutory rules havmg the force of law, that 
&eir breach, if any, was not a fostificabon 
for the issue of a wnt of certioran, though 
meir breach mi^t expose the officers to 
disaplmary or other a pp ro pr iate action. As 
snch, no wnt can be i^ed against the de- 
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ground that a suit must fail by reason of 
some formal defect, the latter was spe- 
cifically mentioned in cL (a) by way of 
an illustration. The fact that it is men- 
tioned in a separate clause by itself does 
not indicate that it absolutely restricts 
the following clause to be consider- 
ed sufficient in a general way. 
"groimds” though not ejusdem gene- 
ris with the ground mentioned in cL (a), 
must at least be analogous to it. In the 
Code of 1908, the only change made in 
the wording of cl. (b) was the addition 
of "other” before the words "sufficient 
grounds”. 

' 15. After holding as above, as to what 
grotmds would be analogous to formal 
defects, it is observed in the same judg- 
ment at page 160 (of Bom LR) : (at p. 125 
of AIR) as follows placing reliance on 
the decision reported in (1869-70) 13 
M. I. A. 160 (PC). 

". . . The instances of defects 'of form' 
cited by the Privy Coimcil in (1869-70) 
13 M I A 160 (PC) include inisjoin- 
der of parties or of the matters in suit, 
rejection of a material document for not 
having a proper stamp and the errone- 
ous valuation of the subject matter of 
the suit. This shows that the expression 
"formal defect” must be given a wide 
and liberal meaning, and must be deen^ 
ed to connote every kind of defect which 
'I does not affect the merits of the case, 
whether that defect be fatal to the suit 
or not” 

16. It is necessary at this stage to re- 
fer briefly to the case reported in (1869- 
70) 13 MIA 160 (PC), ■pie facts of that 
case were that in a suit brought to set 
aside the sale of a Putnee Talook, an order 
of dismissal was made with a reservation 
in favour of the plaintiff that the Order 
made would not be a bar to the plaintiff 
or any other person, who might _ subs- 
tantiate their rights, from proceeding to 
recover. The said order was confirmed 
in appeal before the High Coxurt. Subs^ 
quently a fresh suit was brought by the 
same parties in regard to the same inat- 
ter. In the course of the second suit, a 
question arose whether the reservation 
made in favour of the plaintiff m the 
same earlier suit was of no eHect in the 
context of a plea of res judicata raised 
by the defendants in the later suit, to 
the course of the judgment, their Lord- 
ships referred to the proceeding m 
Indian Courts technically kno^vn as non 
, suit’. 

It was in that context the Privy Coun- 
cil observed thus in (1869-70) 13 MIA 160 
at page 170 (PC): 

". . .There is a proceeding in those 
Courts (Courts of India) called a 'non 
suit', which operates as a dismissal of 
the suit without barring the right of the 
party to litigate the matter in a fresh 
1969 Mys./lO V G— 35 


suit; but that seems to be limited to 
cases of misjoinder either of parties or 
of the matters in contest in the suit; to 
rases in which a material document has 
been rejected because it has not home 
the proper stamp, and to cases in which 
there has been an erroneous valuation 
of the subject-matter of the suit, to 
all those cases the suit falls by reason 
of some point of form, but their Lordships 
are aware of no case in which, upon an 
issue joined, and the party having failed 
to produce the evidence which he was 
botmd to produce in support of that 
issue, liberty has been given to him to 
bring a second suit, except in the par- 
ticular instance that is now before them. 

17. What is also significant from the 
above Privy Council case is toat it was 
not interpreting section 97 of the Code 
of 1859. 'The reference therein was with 
regard to powers of Courts of Equity in 
England and proceeding in Indian Courts 
at the relevant- time. It was in these cir- 
cumstances that, by way of illustration, 
they referred to certain defects of a for- 
mal character which would enable a 
plaintiff to withdraw from a suit. 

18. It is to be noted that Section 97 
of the Code of 1859 was couched in lan- 
guage which seemed to confer a very 
wide discretion on Courts in the matter 
of withdrawal of suits by plaintiffs. Judi- 
cial decisions, having due regard to the 
general principles of law such as avoid- 
ance of harassment and multiplicity of 
proct>edings, seemed to restrict the scope 
of that section in practice. It is especi^- 
ly relevant to observe that in Section 97 
of the Code of 1859 there was no refer- 
ence to formal defect or a condition re- 
lating to failure of suit, which was envi- 
saged. for the first time in section 373 of 
the Code of 1877, and, re-enacted in the 
Codes of 1882 and 1908. to view of the 
fact that the latter Codes were enacted 
subsequent to the Privy Council case of 
Watson & Co. (13 M. 1. A. 160) it seems 
-to have been concluded that the reference 
to "formal defect” and the condition 
regarding failure of suit were intended 
to restrict the wide scope of Section 97 
of the Code of 1859. 

19. to my view from this background 
it cannot be inferred with any degree of 
certainty that what the Legislature in- 
tended by enacting section 373 of the 
Code of 1877 and the subsequent Code 
v/as only to make provision for "formal 
defects” and those analogous to it. The 
effect of such an interpretation is to 
almost totally efface the legislative inten- 
tion as expressed in the earlier Sec- 
tion 97, which conferred a very wide dis- 
cretion on Courts in regard to permission 
for withdrawal from suits by plaintiffs. 
Such a serious change as regards the 
intention of the Legislation is not to be 
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readily inferred, unless there Is some- 
thing m the iMguage of the statute which 
warrants it In my view, such a result 
can be avoided if the wor^ In clause (a) 
of Order 23 Rule 1 (2) can be possibly 
read as tnalnnp addiUonal provision In 
the light of the prmaples set out In the 
Privy Council case in point and not as 
illustrative of the defects foUowed by 
general words of the same nature as In 
clause (b) If the intention of the Legisla- 
ture was to merely illustrate the defects, 
It would have been easier for It to have 
enacted them in one clause as m the case 
oi Order 47 Rule 1 C. P C. It is also 
not apparent as to how the mere use of 
the words ' formal delects ’ is illustrative 
of any class of defects, without a further 
expiation that they 2 ire relatable at 
least to the class of defects illustrated In 
the Pnvy Council case of Watson & Co„ 
(1869-70) 12 lOA 160 I do not, therefore; 
feel persuaded to hold that the ’ formal 
defects in clause (a) are referable to 
only those specified by the Pnvy Council 
in the case of Watson Co , (1869-70) 13 
MIA 160 It IS also to be seen that the 
defects enumerated m that case refer to 
misjomder cr non-ioinder of parties In 
such a case, havmg regard to Order 1, 
Rule 9 of C. P C, the chance of a 
failure of a suit on that ground is remote, 
if not possible tram this it follows that 
even the defects enumerated in the Pnvy 
Counai case are merely illustrative m 
•formal defects” and those words occur- 
nng in the rule in question must be 
mven a very liberal meaning thus em- 
bracing within It all defects of a formal 
character That such is the case is to be 
seen from the Bombay Full Bench case 
in question. But once this position is 
reached, I fail to see how those words 
do not cover cases of "defects'’ analogous 
to "formal defects It follows, there- 
fore, that the need or necessity for enact- 
ing clause (b) if it was intended only to 
provide for ' defects ’ analogous to ' for- 
mal defect^’, disappears. In other words; 
It would appear that c^use (b) Is redun- 
dant Such redundancy ought not to be 
readily attributed to the Legislature I 
am, therefore, of the opimon that the 
legislative mtent was to widen the 
groimds rather than limit the grounds to 
' formal defects” and those analogous to 
«■ 

20 In my humble view, therefore, 
and with all respect to the learned Judges 
constituting the Bench, 1 am not persuad- 
ed to accept the interpretation placed on 
the rule m the Full Bench case of the 
Bombay High Court which was strong- 
ly reUed by Sri R F M. Reddy 

2L It remains for me to consider 
one other aspect of the matter It was 
contended, and held in several of the 
decisions cited, that though the princi- 
ple of interpretation of statutes, namdy 


eiusdem generis, was inapplicable, yet If 
g'meral words follow specific words, the 
general words should take their meaning 
from the specific words preceding It In 
Maxwell on Interpretation of Statutes 
(11th Edn.) at page 326 it Is stated thus: 

**But the general word which follows 
particular and specific words of the same 
nature as itself takes its meaning from 
them, and is presumed to be restricted 
to the same genus as those words In 
other words, It is to be read as compre- 
hending only things of the same kind as 
those designated by them, unless, of 
course, there be somethmg to show that 
a wider sense was intended as for in- 
stance, a proviso speofiMlly excepting 
certain classes clearly not withm the 
suggested genus ” 

22. It IS clear from this statement of 
the prmaple that the general words 
following must be of the same nature as 
the specific words in order to attract its 
application. In the case on hand, for rea- 
sons already set out by me it is not pc»* 
sible to predicate that "sufficient grounds” 
are of the same nature as "formal defects’ 
occurring m clauses (b) and (a) respec- 
tively of Order 23, Rule 1(2) C P C. 

Further, this prmaple is not an 
qualified one To quote Maxwell agaiQ< 
at page 331 of bis book be states the 
position thur 


'Of course, the restricted meanlag 
which primarily attaches to the general 
word in such circumstances is rejected 
when there are adequate grounds to 
show that it has not been vseA in the 
limited order of ideas to which its pre- 
decessors belong If It can be seen from 
a wider inspection of the scope of the 
legislation that the genei^ words, not- 
withstanding that they follow particula 
words, are nevertheless to be construed 
generally, effect mu^ be given to the 
tenbon of the legislature as gathered 
from the larger survey ” 

23. In the light of the foregomg dis- 
cussion and enunciations, 1 am unable 
agree with the contention of Sn Reddy 
on the interpretation to be placed on 
clause (b) of Order XXHL Rule IPJ* 
C. P C. 

24 The next decision relied on by Sri 
Reddy is the one reported m AIR 1951 
All 845 (FB) Abdul Ghafoor v Abdid 
Rahman, which is also a Full Bench 
d“cisioa In this case, Misra, J speaking 
for the Fid! Bendi. following the Bom- 
bay Full Bench case, observed thus .•* 
(at para 12 page 648) 

" Having regard to the context 
In which CL (b) been placid and to 
the preponderance of auttonty which 
fawjurs the placing of restrictions on the 
language of CL (b), I have no hesitatiOT 

In accepting if I may say so with respect the 

view of the Full Bench of the Bombay 
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High Court and in holding that the words 
"other sufficient grounds” in CL fb) are 
confined only to the grounds analogous 
So those mentioned in clause (a).” 

25. In view of my earlier discussion 
in regard to the Bombay Full' Bench case, 
I do not consider it necessary to e xamin e 
this decision in detail 

26. In the decision reported in AIR 
1956 Orissa 77, Atul Krushna Roy v. 
RauMshore Mohanty on which reliance 
is placed on behalf of the respondent, 
Panigrahi C. J. in dissenting from the 
ratio of the decision in the above Full 
Bench ruling, has observed thus at page 
78: 

"I do not therefore see any justification 
Eor restricting the meaning of that ex- 
pression only to formal defects or those 
analogous thereto. This doctrine of ejus- 
dem generis has been pushed too far in 
some cases. 

In my humble opinion it should be 
restricted only to cases where the generic 
words follow specific words in the very 
same clause or sentence. But where the 
object of the Legislature has been clearly 
expressed and the intention is to extend 
the scope of the general words a wider 
Tneaning should be given to the succeeding 
words. 

It may be seen that the word "other” 
before "sufficient groimds” is capable of 
the interpretation "other than a formal 
d^ect". As at present advised, therefore, 
I am inclined to the view that the ex- 
pression "other sufficient grounds” need 
not necessarily be restricted to defects of 
a formal character and that the words 
are wide enough to embrace other defects 
as well.” 

27. In the same decision, the learned 
Chief Justice after referring to the ded- 
sion of the Privy Coimdl reported in 
AIR 1922 PC 112, in which it was held 
that the expression "any other suffident 
reason” occurring in Order 47, Rule 1, 
C. P. C. should be construed ejusdem 
generis with "mistake or other error ap- 
parent on the face of the record”, has 
observed, as regards the interpretation to 
be placed on Order 23 Rule 1 (2), as 
follows: 

"It was, therefore, held by the Privy 
Council in the context of that rule that 
"any other siiffident reason” must be read 
ejusdem generis with "mistake or error 
apparent on the face of the record”. I do 
not see any justification for importing 
that construction into the language of 
O. 23, R. 1. It will be noticed that the 
expression "other sufficient grounds” 
us^ in clause (b) of R. 1(2) of O. 23 is 
not enacted as a part of, or as a conti- 
nuation of, CL (a) so as to connote a for- 
mal defect, but is separately dassified 
and mentioned imder a separate rule.” 


28. The next dedsion relied upon by 
Sri Chouta is the dedsion reported in 
AIR 1957 Mad 207, S. Naicker v R. 
Ammal. In interpreting' Order 23, Rule 
1(2), the learned Judge has observed as 
follo'ws at page 208: 

."Sub-clauses (a) and (b) seem to deal 
■with two different situations, and not ■with 
similar or analogous situations. Otherwise, 
there seems to be no need for ha-ving in- 
troduced the terms "other and sufficient” 
in sub-d. (b) in contradistinction from the 
terms contained in sub-d. (a). Some 
meaning and significance should be at- 
.tached to the terms "other and suffident” 
in the context in which they appear. The 
first ground is stated to be the possibi- 
lity of a failure of the suit by reason 
of formal defect. If it was the case that 
any other ground shown for withdrawal 
of the suit ■with liberty to file a fresh 
suit should also be more or less the 
same or analogous to the formal defect, 
then the terms "other and sufficient” 
lose all meaning and significance in the 
context. 

The dause seems to read and convey 
sufficient meaning even if it is read ■with- 
out the words "other and suffident”. 
Therefore it ■wUl not be doing any ■vio- 
lence to the language or to the spirit and 
object underlying the same, if we were 
to hold that a ■wider discretion is sought 
to be given to the Courts tmder sub-d, 
(b) than under sub-cL (a). I do not see 
any justiQcation to restrict the scope 
of sub-cL (b) when the Court is satis- 
fied on other and suffident grounds to 
give leave to -withdraw than those con- 
tained in sub-cL (a).” 

29. While referring to section 97 of 
the Chil Procedure Code of 1859 and 
the legislative intendment in that regard, 
it is further observed as follows at page 
298: 

"This old pro-vision appears to me to 
have been much more liberal and gave 
a -wider discretion to the Court to allow 
a suit to be withdrawn on any groimds 
that were considered suffident by the 
Court, where liberty -was asked to bring 
a fresh suit on the same cause of action. 
But this old section was amended later on 
and it took the form in which it is now 
foimd. In the amended form a distinc- 
tion is made between a plain'tiff -with- 
drawing a suit, and a plaintiff ivithdraw- 
ing from a suit. Whatever that distinc- 
tion be, it is not dear what exactly was 
the intention of the legislative when the 
amendment was made.” 

30. The last dedsion relied upon by 
Sri Chouta is the one reported in AIR 
1964 J. & K. 18, Fateh Shah v. Mst. 
Bega. In the said decision, Murtaza Fad 
Ali, J. has observed thus as regards the 
interpretation of the Rule in question at 
page 20 : — 
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• Zn the first place, the very fact that 
the legulature has Riven two different 
grounds for allowing withdrawal of the 
suit, indicates that the grounds are sepa- 
rate and independent and not allied or 
analogous. Inde^ if the intention of 
the Legislature would have been 
that the words "suffiaent ground^ 
should be read as ejusdera genens with 
formal defect, there was nothing to pre- 
vent the Legislature from incorporating 
these words even in sub-clause (a) 

Secondly the word 'other* before ’suffi- 
aent grounds’ clearly mdicatea that the 
suffiaent grounds contemplated by the 
legislature would be grounds other than 
those mentioned in sub-clause fa] of 
O 23, R 1(2) Civil P C. Finally we find 
that where the Legislature Intended that 
the words should be used and read as 
ejusdem genens they have been incor- 
porated in the same sentence or in the 
same clause For instance, in Order 47, 
Rule 1 C P C. which Is the provision 
for review the words "any other suffl- 
oent reasons” have been us^ in the same 
sentence in which the words "mistake 
or error apparent on the face of the 
record’ have been used. This would 
clearly mean that the words "any other 
suffiaent reasons would have to be read 
ejusdem genens with the words "nus* 
take or error on the face of the record ’ 
On the other hand, the Legislature m Its 
wisdom thought it fit in Order 23 Rule 
1 C. P C. to incorporate the grounds for 
leave to withdraw the smt m two sepa* 
rate and independent clauses The rale 
Lf ejusdem genens m our opimon, 
would apply only if the general words 
follow the specific words in the same 
sentence or m the same clause But it 
would not apply if the words are employ- 
ed m a different sub-clause altogether 
and are not associated or coupled to- 
gether ” 

31 From the above discussion. It Is 
clear that there are two conflicting views 
on the question of interpretation of the 
expression ' other suffiaent grounds ’ oc- 
currmg m Order 23 Rule l{2){b) C P C. 
The decisions rebed upon by Sn Chouta 
the learned Counsel appearing on beh^ 
of the respondents in support of the 
view that both the clauses of that Rule 
should not be read ejusdetn generis” 
have been rendered subsequent to the 
Full Bench rulings rebed on ^ Sri 
Reddy In the said nibngs, the Full 
Bench deosjons have been referred to and 
not followed and therefore a question 
arises as to which view is more in con- 
sonance with the mtention of the Legis- 
latiire m enacting Order 23 Rule l(2)^(b) 
CPC The preponderance of authon^ 
is, if 1 may say so, slightly m favour of 
the view that the expression "other suffi- 
aent grounds” means 'grounds” analo- 
gous to "formal defects ’ I may, however. 
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mention that no decision of this Court 
bearing on this question has been brought 
to my notice at the Bar 
32. With all respect to the learned 
Judges composing the Full Benches of the 
High Courts of Bombay and Allahabad, 
whose decisions have been strongly rebed 
upon by Sn H. F M. Reddy, the view 
as expressed m the three decisions of the 
High Court of Onssa Madras and Jammu 
and Kashmir, appeals to me I would, 
therefore, prefer, with respect the view 
followed by those High Courts It is also 
to be seen from those decisions that the 
views of the High Courts of Calcutta and 
Lahore are also in accord with them. 

33 I have earber set forth some of 
my views as regards the Full Bench 
decisions of Bombay and Allahabad. 
There may be cases in which a plamtifl 
may have to fail on account of an ex- 
cusable failure on his part or some un- 
avoidable misfortune In such an cven- 
tuabty grave and irreparable injury 
would be caused, if such a plamtiff is 
not allowed to withdraw from the suit 
with libei^ to ffie a fresh suit on the 
same cause of action. It may even be 
possible that on account of a mistake of 
the Counsel of his choice his case may 
be seriously Jeopardised Such a ewe 
appears to have arisen for consideration 
in a case reported in AIR 1946 Lah 429 
That was a case jn which the plaintiff 
was bound to fail on account of the ap- 
pellant’s case having been mishandled by 
his Advocate In such a ease Dm Mo* 
hamed. J speaking for the Division Bench 
held that the matter was fully covaed 
by the words "other suffiaent grounds i 
In making a reference to this case I wj 
not wish to be understood as subscnb-| 
ing to a proposition that the Court has 
absolute discretion while exercising iurw-| 
diction under O 23 R l(2)(b) The 
cretion involved m the exerase of this 
jurisdiction is judiaal depending on the 
facts and circumstances of each case 
34. In my opimon, the interpretation 
placed on the expression "other suffiacD* 
grounds”, occurring In the sub-rule m 
question, that the ’groimds’ referred to 
should be analogous to "formal defect 
in clause (a) of Order 23 Rule 1(2) 
also give nse to a curious result to s 
plam reading of clause (a) it would M 
clear that for a plamtiff to withdraw 
from the suit with bberty it would noi 
be suffiaent for him to show ttet the 
suit suffers from a formal defect such 
as any of those specified in the Pri^ 
Council case reported m 13 MIA 160 He 
should also satisfy the condition that the 
suit would fail on account of such 'forinaJ 
defect” This latter condition, to ms 
mind, is stringent one The Legislaturt 
has not thought fit to impose this con^^ 
tion m 60 far as ' other suffiaent grounds 
in clause (b) are concerned. If the view 
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that the "grounds” in dause (b) should 
be analogous to "formal defects” in 
dause (a) is accepted it would mean that 
the Le^latoe had done away with that 
condition in the case of a "ground” 
which is merely analogous to it. £i other 
words, it v/ould be sufficient for a plain- 
tiS to make out a ground which merdy 
bears resemblance to a "formd defect” 
to withdraw from the suit, provided the 
Court finds it suffident, whereas if a 
"formal defect”, in the real sense of the 
term, is made out he has further to ful- 
fil the condition that the suit would fail 
on that account 

To put it in yet another way, a defect 
which is something less than a "formal 
defect” in dause (a), but is merdy ana- 
logous to it will enable a plaintiff to 
withdraw from a suit, without further 
fulfilling the condition regarding failure 
of stiit as envisaged in clause (a). Such an 
anomaly cannot reasonably be attributed 
to a Legislature. 

35. ITie words "other” and "suffident” 
appearing in dause (b) cannot be said 
to be without significance. Given its 
plain meaning in the context in which 
the word "other” appears, it refers to 
something other than a "formal defect”. 
The word "suffident” makes it obligatory 
on the part of the Court, to come to a 
condusion as to the existence of grotmds 
and the suffidency or otherwise thereof, 
before allowing a plaintifi to withdraw 
from a suit. Ihe words "formal defects” 
obvioiisly are referable to only defects in 
form as distinguished from defects of 
substance. As observed earlier, it is possi- 
ble to think of cases failing on account of 
unavoidable events, and not attributable 
to the merits of the case. It is reasonable 
therefore to condude that the Legislature 
intended to make provision not merdy 
for "formal defects" but also for more 
serious defects, while allowing a plain- 
tiS to withdraw from a suit. 

36. For these reasons also, I am not 
persuaded to agree with Sri H. F. M. 
Reddy that the defects envisaged in 
dause (b) of the Rule in question should 
be analogous to "formal defects” as laid 
down in dause (a) of the same Rula 

37. In the light of the above discus- 
sion, I hold that the words "other suffi- 
cient groxmds” occurring in Clause (b) of 
sub-nile (2) of R, 1 of Order 23, C. P. C. 
should be read independently of the 
words "formal defects” occurring in dause 
(a) of that Rule. I am further of the 
dew that the meaning to be given to 
the words "other sufficient grmmds” 
should not be limited to the grounds 
afforded fay the defects which are 
analogous to formal defects referred 
to in clause (a), as it wodd be unneces- 
sarily restricting the provisions of Order 
23, Rule 1 C. P. C. which has invested 
the Court with powers to allow with- 


^awal from the suit ex debito justitiae 
in cases where such a prayer is not 
covered by dause (a) of that Rule. 

38. In the result, the petition deserves 
to fail and is dismissed. 

39. In the circiunstances of the case, 

there will be no order as to costs. 
MVJ/D.V.C. Petition dismissed. 
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Thyavanige V^age Panchayat, Peti- 
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Writ Petns. Nos. 278, 290, 273, 307, 316, 
348, 295, 387, 112, 114, 219 & 305 of 1968, 
D/- 4-4-1968. dedded by Pull Bench on 
Order of Reference made by Govinda Bhat 
and M. Sadanandaswamy, JJ., D/- 6-3- 
1968. 

(A) Panchayats — Mysore Village Pan- 
chayats and Local Boards Act (10 of 1959), 
S. 3(2) — Mysore Village Panchayats 
Declaration of Villages (Procedure) Rules 
(1959) — Action under S. 3(2) — Consul- 
tation with Taluka Board is not manda- 
tory hut only directory, (1963) 1 Mys LJ 
150, Overruled. 

Per Full Bench : — 

Consultation with the Taluk Board 
provided tmder Section 3(2) of the Act is 
not mandatory but directory and failure 
to so consult does not render the action 
taken imder Section 3(2) invalid or 
inoperative. (1963) 1 Mys LJ 150, Over- 
ruled. Case law discussed. (1966) 1 Mys 
LJ 444, Approved. (Para 40) 

_ Whether the requirement of consulta- 
tion with another body is mandatory or 
directory, depends upon several factors 
— the object of such consultation, and 
the status and the character of the body 
required to be consulted, "^ere consul- 
tation is required with an authority 
which may merely provide useful infor- 
mation, such con^tation is generally of 
less importance than when consultation 
is reqxiired with an authority which 
represents interests whose public or 
private rights may be affected by 
the action proposed by the consul- 
ting authority. As the Taluk Board is 
not an authority representing the villages 
likely to be affected by any alteration of 
area under Section 3(2), the requirement 
of consffitation ^vith the Taluk Board 
xmder Section 3(2) is for the general 
guidance of the Government or its dele- 
gate, rather than for safeguarding the 
rights or interests affected. (Paras 22, 31) 

(B) Constitution of India, Art. 226 — 
Mysore Village Panchayats and Local 
Boards Act (10 of 1959), S. 3(2) — Action 

IL/LL/E983/68 
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taken under S 3(2) is not a qaasHndi- 
cial but an administrative act — It is 
lKTF7cveT amenable to judicial review 
under Art 226 AIB 1950 SC 222 & Am 
1967 SC 29 j Foil. (Per Full Bench) 

(Para 44) 

(C) Panchayals — Mysore Village Pan- 
chayats and Local Boards Act (10 o{ 1959), 
S 3(1)(2) — Notification under S 3(1) 
constituting two villages out o! existing 
one — No prior declaration under S 3 
(2) that village has ceased to exist 

^ Notification is ill^aL (Per Division 
Bench) 

Where the area of a village as defined 
tinder the Act comprises of certain re- 
venue villages the Government cannot 
change the status of one or more of 
such revenue villages to the status of 
'•village as defined under the Act with- 
out first dedarmg that fte existing vil- 
lage compnsmg of the revenue villages 
has eeased to cxi^ (Paxa 47) 
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S G Doddakale Gowda, for Respondent 

No 1 

CHANDRASHEKHAR J — A Divi- 
sion Bench of this court has referred to 
this Full Bench the following two ques- 
tions of law 

(1) Whether consultation with the 
Taluk Board provided under Sec. 3(2) of 
the Act (The Mysore Village Panchayats 
St Loc^ Boards Act 1959) is mandatory 
and the failure to consult renders the 
a^on taken invalid and moperahvel 

(2) Whether action taken under Sea 
3(2) of the Act is not amenable to review 
under Article 226 of the Constitution of 
India? 

2 The reference of the first of three 
two questions was necessitated by the 
coTifiict between deosions oi two 
aon Benches of this Court In K Ven- 
kategowda v State of Mysore (1963) 1 
Mys LJ 150 the Bench consisting of 
^mnath Ij er anH Mr Iqbal Hussain. JJ.f 
held that the notification impugned In 
that case, made under Sec. 3(2) of the 
Mysore Village Panchayats and Lotm 
Boards Act 1959 (herei^ter referred to 
as the Act) could not be sustained^ it 
was not made after consultation with the 1 
Taluk Board. In Town Panchayat Cam i 
nullce Koimur v State el Mysore, (1966) 

1 Mys LJ 444 another Bench consisting 
of TUkol and Bhixniah. JJ held that con 
sultation with the Taluk Board under 
Se^OQ 3(2) of the Act is not mandatory 
and faUure or absence of such consulta- 
tion, does not mvaihdate such Notification. 
Tha earher Bench decision does not ap- 
pear to have been brought to the notice 
of the later Bench wtuch has taken a 
contrary view 

3. It is convement to set out the 
relevant provisions of the Act and of the 
Mysore Village Pandiayats D^aration of 
VUlages (Pioc^ure) Rules 1959 (here- 
inafter referred to as the Rules) These 
Rules were made by the Government m 
ejeerase of the powers conferred by Sea 
210 read with Sea 3 of tte Act 

4. The word Village’ has been de- 
fined by Sea 2(45) of the Act as an area 
comprising a revenue village or groop “ 
revenue villages, winch is declared to b® 
a village under the Act 

S Section 3 of the Act reads— 

3 Declaration of village — ■ (1) When- , 
ever the Govt after mafang such inquiry 
as may be prrecribed, is sabred, ^at 
ary area comprising a revenue village 
or a group of revenue villages has a 
population of not less than one thousand 
and five hundred, but not more than tm 
thousand. It s hall , by notification in the 
official gazette, declare such area to b® a 
village* 
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Provided that the Government may, for 
special reasons and by notification in the 
ofificiai gazette, declare any area com- 
prising a revenue village having a popu- 
lation of less than one thousand and five 
hxmdrei or more than ten thousand, to 
be a village under this Section. 

(2) The Government may, after consul- 
tation vnth the Taluk Board, by notifica- 
tion, at any time — 

(a) include within any village or ex- 
cdude from any village, any revenue 
village, or 

(b) declare that any area shall cease to 
be a village. 

(3) A village having a population of 
not less than five thousand and an annual 
income estimated at not less than ten 
thoiisand rupees may be deciared by the 
Government by Notification to be a Pan- 
chayat town. 

ibcplanation ; — For purposes of the 
Section 'population’ means the poptila- 
tion determined in sucii m a nn er as may 
be prescribed. 

Rule 4(2) of the Rules reads: 

(2) The group of revenue villages shall, 
as far as may be practicable, be made 
with 'due regard to geographical conti- 
guity and facility of communications be- 
tween the different revenue villages in 
the group. 

Rule 5 reads: 

The lists prepared imder Rule 3 along 
with such other particulars as the Gov- 
ernment may require shall be sent to 
the Commissioner who shall with hp 
remarks thereon forward them to the 
Government 

6. Rule 6 provides that on receipt of 
the lists and the particulars under R. 5, 
the Government shall consider the 
suitability of the proposals made, and 
subject to such modifications as it dee^ 
fit, publish a notification specifying the 
areas comprising single revenue village 
or groups of revenue villages proposed, 
to be declared as village under sub-sec- 
tion (1) of Section 3 and also the villages 
proposed to be declared as Panchayat 
Towns under sub-section (3) of Section 
3. 

7. Sub-rule (2) of Rule 6 provides 
that a notification under ^b-rule W 
shall require all persons likely to be 
affected by the declaration, to send t h ei r 
objections or suggestions before the date 
to be specified in such notification. 

8. Rule 7 provides that tte Govern- 
ment shall consider the objectiom and 
suggestions, if any, received by it, ^d 
after ascertaining such further particulars 
from the Deputy Commissioner, as the 
Government may deem necessary and 
it deems fit, after giving an opportunity 
to be heard to any person who has sent 
his objections or suggestions, determine 
the revenue villages and groups of reve- 


nue villages to be declared as villages 
under sub-section (1) of Section 3 and 
the villages to be declared as Panchayat 
Towns under sub-section (3) of Sea 3. 

9. Sub-section (2) of Section 3 of the 
Act _ confers on the Government a dis- 
cretionary power to include or to exclude 
any revenue village from a Panchayat 
village or to declare that any area has 
ce^ed to be a villaga But the question 
is if the Govt, chooses to exercise that 
power whether consultation with the 
Taluk Board before exercise of such 
power, is mandatory or directory. 

10. The distinction between the terms 
•mandato^ and 'directory’ was explain- 
ed thus in Eanwarilal Agarwala v. State 
of Bihar, AIR 1961 SC 849 at p. 851: 

"Ihe non-observance of a mandatory 
proviaon involves the consequence of 
invalidity of the action purported to be 
done under that provision. While non- 
obsenrance of a statutory provision wWdi 
is directory does not entail the conse- 
quence of such invalidity whatever other 
consequences may occur.” 

11. The Supreme Court has made it 
clear in Rani Drigraj Kuar v. Raja Sii 
Amar Krishna Narain Singh, AIR 1960 
SC 444 that a directoiy provision is not 
the same thing as a discretionary provi- 
sion. A provision giving discretionary 
power leaves the donee of the power ^e 
to use or not to use it at his discretion. 
A directory provision, however, gives no 
discretionary power to do or not to do 
the thing directed. A directory provision 
is intended to be obeyed but a failure to 
obey it does not render a thing other- 
wise duly done a nullity. 

12. As stated by the Supreme Court 
in Banawarilal’s case, AIR 1961 SC 849 
it has been recognised again and again 
by the courts that no general rule can be 
Imd down for deciding whether any 
particular provision in a statute is man- 
datory or only directory. In each case 
the Court has to decide the legislative 
intent. Did the Legislature intend in 
making the statutory provision that non- 
observance of it would entail invalidity 
or did it not? To decide this we have to 
consider not only the actual words used 
but the scheme of tiie statuta the intend- 
ed benefit to public or what is enjoined 
by the provisions, and the material danger 
to the public by the contravention of the 
same. 

13. The use of the word 'shall’ in a 
statuta as has been pointed by the Sup- 
reme Court in State of U. P. v. Manbo- 
dhan Lai Srivastava, AIR 1957 SC 912 
at p. 917, though generally taken in a 
mandatory sense, does not necessarily 
mean that in ever 3 ’' case it shall have 
that effect, that is to say, that unless the 
words of the statute are punctiliously 
followed, the proceeding or the outcome 
of the proceeding, would be inv'alid. In 
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this context, the Supreme Court quoted 
with approval the following passage in 
Crawfords Statutory Construction, Art. 
261 at page 516 (1940 Edition) 

*1116 question as to whether a statute 
is mandatory depends upon the Intent 
of the legislature and not upon the lan- 
guage m whi^ the intent is clothed. The 
rriMrunp anrt the mtention of the legis- 
lature must govern, and these are to be 
ascertamed, not oaly from the phrasecH 
logy of the provision, but also by consi- 
dering its nature its design and the con- 
sequence which would follow from con- 
strumg It the one way or the other ” 
14 In Section 3(2) of the Act. the 
word shall has not been used, nor has 
the word, “may been used to govern the 
words con^tation with the Taluk 
Board though the word ‘may’ imme- 
diately precedes the words * after consul- 
tation with the Taluk Board it seems 
to us that that word governs only clauses 
(a) and ^) of that sub-section and not 
the words after consultation with the 
Taluk Board Even though, the word 
shall has not been used with reference 
to the words ‘ after consultation with the 
Taluk Board, it appears to us that the 
sub-section enjoins consultation with the 
Taluk Board before the powers conferred 
by that sub-section are exercised by the 
Government It is not left to the discre- 
tion of the Government to consult or not 
to consiilt the T^uk Board But the ques- 
hon IS 8^ whether the requirement of 
consultation with the Taluk Board is 
mandatory or only directory 
15 In (1963) 1 Mys. U 150 while 
hol din g that son-consultation with the 
Taluk Board rendered the noUficatioii 
under Section 3(2) invalid, the Division 
Bench has not considered the question 
whether the requirement of Sec. 3(2) is 
mandatory or directory In the later case, 
(1966) 1 Mys U ^4. this question has 
been considered and Tukol, J who spoke 
for the Bench, said thus at p 448 

Tn support of his argument (that con- 
sultation with Taluk Board was only dis- 
cretionary) he (the learned counsel ap- 
pearmg for respondent 3) has drawn our 
attention to the decision of the Supreme 
Court m U R. Bhatt v Union of India. 
AIR 1962 SC 1344 m which It has been 
laid down that Art 320(3)(c) of the C^- 
atitution of India is not mandatory and 
that the absence of consultation witii the 
Pubbc Service Commission does not 
afiord the Government servant a cause 
of action m a Court of law According 
to Art. 320 (3) (c) the Public Service Com- 
mission ' sh^ be consulted on all dis- 
ciplinary matters afiecting a person serv- 
ing in a civil capacity ” The 

wording of S 3(2) of the Panchayats 
Act is that the ' Government may after 
consultation with the Taluk Board ** 


considering the wording of tMa sub-sec- 
tion, we are clear in our mind that con- 
sultation vkth the Taluk Board Is not 
mandatory ” 

16 In U R Bhatt s case AIR 1962 SC 
1344 the Supreme Court followed its ear- 
lier decision in AIR 1957 SC 912 which 
sets out the reasons for holdup that the 
requirement of consultation with the 
Public Service Commission imder Art 
320(3>(c) is only Rectory and not man- 
datory Smha J (as he then was) speak- 
ing for the Court in that earlier case 
said thus at page 917 

Does the Constitution provide for the 
osntingency as to what is to happen in 
the event of non-compliance with the 
requirements of Art 320(3)(c)? It does 
not either m express terms or by impli- 
cation, provide that the result of such a 
non-compliance is to invalidate the pro- 
ceedings endmg with the final order of 
the Government” 

17 The Supreme Court rehed on the 
decision of the Judiaal Committee of 
the Pnvy Coimdl In Montreal Street 
Railway Company v Noimandin. AIR 
1917 PC 142. m which the question moot- 
ed was whether the omission to revise 
the jury lists as directed by the statute, 
had the effect of nullifying the verdict 
givenp by a jury Holding that the irre- 

nties In the due reviaon of the jury 
will not ipso facto avoid the verdict 
of 8 jury Their Lordships of the Pnvy 
Coun^ observed. 

‘•When the provisions of a statute relate 
to the performance of a public duty and 
the case is such that to hold null and void 
acts done in neglect of this duty would 
work senous general inconvenience or in- 
justice to persons who have no control 
over those entrusted with the duty and 
at the same time would not promote 
the main object of the Legislature it has 
been the practice to hold such provi- 
sions to be directory only, the neglect of 
them, though punishable not affecting 
the validity of the acts done 

18. The Supreme Court also referred 
to the decision of the Federal Court In 
Btswanath Khenfika v The King Emperor 
AIR 1945 FC 67 In which the Fede^ 
Court held that non-compliance with the 
provisions of Section 256 of the Govern- 
ment of India Act, 1935 requiring con- 
sultation between public authonties 
before the conferment of magisterial 
powers or of enhanced magisterial poi^rs 
would not render mvalid or inoperative 
the appointment of Magistrates other- 
wise regularly and valley made. 

19 Following the aforesaid decisions 
of the Pnvy Council and the Federf 
Court, the Supreme Court said that Aft 
320(3)(c) is not in the nature of a rider 
Or proviso to Art. 311 and does not con- 
fer any rights on a public servant, and 
that the abs^ce of consultation or any 
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irregularity in consultation cannot af- 
ford him a cause of action in a court of 

law. irti i t 

20. In Chandra Mohan v. State of 
U P AIR 1966 SC 1987 the question 
■that arose before the Supreme Court ws 
whether the faHure to consult the agh 
Court under Art 233 before makmg the 
appointment of District Judgra. Wd 
reSer such appointment invalid. Subba 
C. J.. who^oke for the court said 
at page 1990: 

" . . The Constitutional mandate is 

pI paV liie exercise of the power ^ 
pointment by the Governor ts conditaon- 
^ by his consultation with the a^h 
^urt that is to say, cm o^y ap^mt 
a person to the post 
co^tation with tie agh Co^- 
obiect of consultation is apparent. Tn 
ffigh cSirt is expected to toow bett^ 
than the Governor m regard to the suit 
abilitv or otherwise of a persoiu 
ing Sther to the Di^S 

the Bar to be appomted as a pim:^ 
^dge Therefore a duty is enjoin^ on 
the Governor to make the 
g'c^Xtion with a p°dy whidi ^ tig 

appropriate ^ aufton^ p%^ons (of the 
Constihition) 


consultation with the Public Sarwce 
Commission under Art. 320 (3) (c) of the 
Constitution is only directory while con- 
sultation with the High Court under 
Art. 233 of the Constitution and the re- 
quirement to consult the M i n i n g Board 
under Section 59 of the Mines Act, me 
mandatory. The principle that can be 
gathered from these three decisions of the 
Supreme Court, appears to be that wh^^ 
ther the requirement of consultation with 
another body is mandatory or directory, 
depends upon several factors — the object 
of such consultation, and the status and 
the character of the body required to be 
consulted. 

23. In regard to the consultation with 
the Hi gh Court under Art. 233 of the 
Constitution, the Supreme Court consi- 
dered that the purpose of consultation 
with the High Court is so important that 
the duty of consulting the High Court 
should be regarded as being integrated 
with the power of the C^vemment to 
roake the appointment of Dist. Judges. In 
regard to consultation •with the Mmmg 
Board, the composition of that Board 
(which consists of representatives of the 
persons afiected by the intended regu- 
lations) and the public benefit like^ to 
result from consultation with such an 
important body in complex problems of 
, ^ +>ip tviwer th6 industry, render sucli con- 

dse of ae -with the sultation mandatory. In regard to consifi- 

exercised only m there •” tation with the Public Serwee Conm^ 

aesigua +'Ue, c„r\ri»np nniirt felt that havir 


person or persons ^ 

21. In AIR 1961 .SC W9, e 
that arose for decision by th.e Supreme 

^ve the foUovmg reasons for hgtog 
that the consultation -with the mi^k 

“Sfv h” S? °*i£t 

Board k not jy 

to' publi^ 

oSt S“hdd“tfirth^‘redPl«.^“‘ »' 


xanon >viui uic jru»-»xiw ijci. — 

sion, the Supreme Court felt that hayir 
regard to the -raluable safeguard given 
to a dvil servant under the provisions of 
Art 311 of the Constitution, failure to 
conmlt the Public Service Commission, 
before imposing a punishment merely 
amounts to an irregularity not affecting 
the validity of the exercise of the power 
by the Government to inflict a penalty 
on a civil servant. 

24. The legal position as to when a 
pro'vision is mandatory or . directo^, 
succinctly summed up thus in Cra'vrtords 
Statutory Construction in Art. 266 at 
page 529: 

"As a general rule, a statute which 
regulates the manner in which pubhc 
offi cials shall exerdse the power v^ed 
in them 'will be constructed as diredory 
rather than mandatory, espedally wh^e 
such regulation pertains to umfomuw. 
order and convenience and neither pub- 
lie nor private rights •wfll be injured or 
impaired thereby.” 

23. To determine to -which of the 
two categories, consultation the 

Taluk Board (required under Section 6 
(2) of the Act) falls, we have to ascer- 
tain the object of such consdtetion, the 
status and composition of mat body 
which is required to be consmted. 

26, In the Monograph, "Delegated 
Legislation in India” prepared under the 
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ausp-ces of the Indian Law Institute, con- 
sul Ution before exerasing the rule mak- 
ing power under a statute, has been divid- 
ed into two broad categories (i) official 
consultation and (u) consultation with 
statutory boards and advisory bodies. 
Examples of official consultation are con- 
sultation with the Reserve Bank before 
making rules under the Banking Com- 
pames Act, consultation with the Ejection 
Commission before making rules under 
th® Representation of the People Act, and 
consultation Viuth the High Court before 
making rules under Section 10 of the 
Merchants &amen (latigatiQn) Act, 1946 

27. The object underlying the first 
category of con^tahon, is not so much 
to afford opportunity to affected Interests 
to partiapate m rule-making as to place 
an obligation on the Govenunent Depart- 
ment to seek assistance from some other 
agency m fr amin g rules The object 
underlying consultation with Statutory 
Boards and Advisory Committees which 
are generally composed of nominated offi- 
cials and persons representing affected 
m*ere'ts appears to be to afford some 
opporhiruty to the affected interests to 
canvass their views and suggestions 
before the Government 

28 The learned counsel for the peti- 
tioners argued that under Section 3(2) ol 
toe Act the duty to consult the Taluk 
Board is so integrated with the ^ercise 
of the power under clauses (a) and (b) 
of that sub-section, that the power can 
be exercised only m consultation with 
the Taluk Board and not otherwise. 

29 Rules have not been made m re- 
gard to toe consultation under Section 
3(2) of the Act The authority required 
to be consulted under Section 3(2) is the 
Taluk Board and not the Panchayat of 
the village which may be affected by the 
proposed mclusion or exclusion of a 
revenue village or by the proposed cessa- 
tion of any area being a village The in- 
terest of toe Taluk Board will not be 
affected by any such inclusion or exclu- 
sion of a revenue village from a Pancha- 
yat tillage nor by cessation of any Pan- 
cliayat village The object underlying 
consultation with toe T^uk Board ap- 
pears to be that toe Government or its 
delegate may inform itself or himself 
better by taking the assistance of the 
Taluk Board, toe local authority which is 
likely to have knowledge and information 
of the local conditions about the village 
and in particular about the working of 
the Village Pandiayats within Its local 
Jurisdiction. 

30 Mr B S Patil, learned counsel, 
whom we permitted to intervene and to 
address arguments on toe questions 
before us, contended that alteration of 
the area of a Panchayat Village by in- 
clusion or exclusion of revenue villages. 


will affect the electoral rights of people 
and that the legislative intent m Sea 3 
(2) is to ascertam the views of the people 
likely to be affected, through their dect- 
ed body, the Taluk Board. We are imahla 
to see how the right to vote, of the red- 
dents of any revenue village which Is 
preposed to be included or excluded from 
a Panchayat Village will be affected by 
such inclusion or exclusion. Even after 
£uch inclusion or exclusion, those re^ 
dents will have the right to vote though 
that right to vote may have to be exer- 
cised m an election to a different village 
Panchayat If the legislative intent in 
sub-section (2) of Section 3 was to asco 
lam the view ol the people, the proce- 
dure provided In sub-section (1) would 
have been provided m sub-section {2} 

31 Where consultation Is required 
with an authority which may merely 
provide useful information, we thinls 
such consultaUon is generally of less im 
portance than when consultation is 
required with an authority which re- 
presents interests whose puhhc or 
private rights may be affected by the 
action proposed by the con^tmg autho- 
rity As toe Taluk Board is not an autbo- 
nty representing the villages likely to be 
^ected by any alteration of area under 
Section 3(2) we think the requirement 
of consultation with the Taluk Boan 
under Section 3^) is for the general 
guidance of the Government or its dele- 
gate rather thM for safeguarding the 
nghts or interests affected. Further, the 
Government or toe Divisional Commis- 
sioner (to whom the Government may 
delegate its powers under Section 3(2)} 
will have other oEBaal rhannplk besides 
the Taluk Boards, through which it or 
he can gather information or knowledge 
relevant to alteration of the area of a 
Panchayat Village. 

32 In toe circuinstances, we think any 
Invalidation of a notification under Sec- 
tion 3(2) on the ground only of absence 
of consultation with the Taluk Board, 
Will create uncertainty, confusion and in- 
convenience among the "^age Pancha- 
yats whose areas are purported to be al- 
tered by such notification. Such vUlage 
Panchayats have no control over the 
Government or the Divisional Commie* 
sxoner entrusted with the duty of alter- 
ing the areas of such Panchayat Villages. 
Such Invalidation of the action of the 
Government or the Divisional Commia- 
aoner will not promote the essential 
legislative aim that alteration of the 
areas of the Panchayat Villages shot^ 
bmg about more «)nvenient grouping of 
revenue villages for the purpose of Pan- 
i*ayat administration. Hence the requir^ 
nwnt of consultation with the Taluk 
Board which regulates the manner ^ 
exercise of toe power under Section 3(2) 
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Iby the Government or its ddegate^ 
should, in our opinion, be construed as 
•directory rather than mandatory. 

33. But the learned couns^ for the 
petitioners contended that certain obser- 
vations of the Supreme Court in ^amba- 
Sia Municipality v. State of Gujarat, AIR 
1967 SC 1048 while considerinK analogous 
provisions of the Gujarat Panchayats 
Act, 1961, would show that the require- 
ment of consultation imder Section 3(2) 
is mandatory. 

34. Section 9(2) of the Gujarat Pan- 
chayats Act, 1961 reads: 

“(2) After consultation with the Talirka 
Panchayat, the District Panchayat and 
the Nagar or Gram Panchayat concern- 
ed (if already constituted) the State Govt 
may, by like notification, at any time — 

(a) include within, or exclude, from, 
any Nagar or Gram, any local area or 
otherwise alter the limits of any Nagar 
or Gram; or 

(b) declare that any local area diall 
cease to be a Nagar or Gram; 

and thereupon the local area ^all be 
so included or excluded, or the limits of 
the Nagar or Gram so altered or, as the 
case may be, the local area shall cease 
to be a Nagar or Gram.” 

There, the question that arose before 
the Supreme Court was whether Sechon 
9(2) suffers from excessive delegation. 
The majority of the Bench that deaded 
that case, took the view that there_ is no 
excessive delegation while the _ minori^ 
view was that that sub-sertion is invmid 
on account of the vice of excessive del^ 
gation. One of the reasons given by the 
majority for holding that there is no 
excessive delegation is that acrtion under 
Section 9(2) can be taken only after con- 
sultation with the Taluka Panchayat, the 
District Panchayat and the Nagar or 
Gram Panchayat concerned fif mready 
constituted^ According to the mmonty 
view, the only restriction on the power 
conferred by sub-section (2) of S^ticm 
9 is the necessity to consult the Distnrt 
Panchayat, the Taluka Panchayat, and 
the Nagar or the Gram Panchayat, as the 
case may be. 

35. From the observations _ in_ 
majority as well as the nainc^ty judg- 
ments of the Supreme Court, the learned 
counsel for the petitioners sought to m- 
Ser that the requirement of consultation 
under Section 3(2) of the Act is manda- 
tory. 

36. In the first place, there is a mate- 
rial distinction between Section 3(2) of 
the Mysore Act and Sec. 9(2) of the 
Gujarat Act While the former requir^ 
consultation only with the Taluk Board 
but not the village Panchayat or Pan- 
chayats which may be affected by the 
alteration of the area, the latter requires 
consultation not only with the Taluka 


Panchayat and the District Panchayat but 
also with the Nagar or Gram Panchayat 
which may be affected by alteration of 
the area. 

37. The observation in the majority 
judgment that action under Section 9(2) 
can be taken only after consultation with 
the three categories of Panchayats, would 
in our opinion, only mean that the pro- 
vision regarding con^tation is not a dis- 
cretionary one leaving it to the option 
of Government to consult or not to con- 
sult those bodies, but is intended to be 
obeyed. As stated by the Supreme Court 
in I960 SC 444 even a directory pro- 
vision is intended to be obeyed; though 
a failure to obey it does not render a 
thing done in disobedience of it a nullity. 
Hence the observation that action tmder 
Section 9(2) of the Gujarat Panchayats 
Act can be taken only after consultation 
with Panchayats, does not necessarily 
mean that that provision is mandatory 
and not directory. 

_ 38. Even the observation in the mino- 
rity judgment that consultation with the 
three Panchayats is a restriction imposed 
on the exercise of the power under Sec- 
tion 9(2) of the Gujarat Panchayats Act 
does not mean that non-compliance wi& 
the requirement of such consultation 
which operates as a restriction, neces- 
sarily invalidates the thing done in dis- 
obedience of that restriction. 

39. Thus the observations in both the 
majority and the minority judgments of 
the Supreme Court, or at any rate, the 
observations in the majority judgment 
m Kbambalia Mimidpality’s case, do not 
in any way detract from the conclusion 
we have reached that the requirement of 
consultation with- the Taluk Board imder 
Sec. 3(2) of the Act, is only directory and 
not mandatory. 

40. Our answer to the first question 
referred is; Consultation with the Taluk 
Board provided imder Section 3(2) of the 
Mysore Village Panchayats and Local 
Boards Act, 1959, is not mandatory but 
directory and failure to so consult does 
not render the action taken under Sec- 
tion 3(2) invalid or inoperative. 

41. Regarding the 'second question 
referred to this Full Bench the learned 
Special Government Pleader who appear- 
ed for the State, fairly conceded that 
an action taken imder Section 3(2) of the 
Act is not outside the purview of judicial 
review under Art 226 of the Constitution. 
Even apart for any concession made by 
him, the question is well settled by seve- 
ral pronoimcements of the Supreme 
Court 

42. In Dwarakanath v. Income Tax 
Officer, AIR 1966 SC 81 Subba Rao, J., 
(as he then was) elucidated the scope of 
Art. 226 thus at pages 84 & 85: 

"This article is couched in compre- 
hensive p^aseology and it ex fade con- 
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fers a wide power on the High Courts to 
reach injustice wherever It is found. The 
Constitution designedly used a wide 
language in descnbing the nature of the 
power the purpose for which and the 
person or authority against whom it can 
be exercised. It can issue writs m the 
nature of prerogative writs as understood 
in England, but the scope of those writs 
also 15 widened by the use of the expres* 
sion nature’ for toe said expression does 
not equate the wnts that can be Issued 
m India with those in England, but only 
draws an analogy from them. That apart. 
High Courts can also issue directions^ 
orders or wnts other than toe preroga- 
tive writs. It enables the High Courts to 
mould toe reliefs to meet toe peculiar 
and complicated requirements of this 
country Any attempt to equate toe scope 
of the power of the High Court under 
Art 226 of Constitution with that of toe 
Eng.Uto. Caurts to tss.ua. wtda 

IS to introduce toe unnecessary procedural 
restochons grown over the years m a 
comparatively small country like En gland 
with a umtarv form of Government to a 
vast country like India functiomng under 
a federal structure Such a contraction 
defeats the purpose of the Article itseUL” 

43 It Is true that an action taken 
under Section 3(2) of the Act is not a 
quasi-judiaal but an administrative act. 
and toe Supreme Court has laid down In 
Radheshyam v State ol K. P AIR W59 
SC 107 that it IS well settled that cer- 
tiorari will not lie to correct the errors 
of a statutory body which Is entrusted 
with purely adniliustTative functions. 
(See also Province of Bombay v Rhushal- 
das, AIR 1950 SC 222) But an adminis- 
trative act IS also amenable to judidal 
review under Art 226 Explaining the 
scope of judicial review of administra- 
tive acts, this Is what Shelat, J said m 
his separate Judgment concurrmg with 
the majority decision m Banum Chemi- 
cals Ltd V Company Law Board, AIR 
1967 SC 295 at p 323 

' Though an order passed In exer^e 
of power under a statute cannot be toal- 
lenged on toe ground of propriety or 
sufficiency it is liable to be quash^ on 
toe ground of mala fides^ dishonesty or 
corrupt purpose Even If it is pass^ in 
good faith and with the best of intention 
to further the purpose of the legi^tion 
which confers the powers, since toe 
Authority has to act m accordance wito 
and withm the limits of that legislation 
its order can also be challenged if it Is 
beyond those limits or is passed on 
grounds extraneous to the legislation or 
if there are no grounds at all for parowp 
it or if toe grounds are such that no one 
can reasonably arrive at the opimon or 
satisfaction requisite under the legisl^ 
tion. In any one of these situations it 
can well be said that the authority did 


iKjt honestly form its opinion or toat 
In fonmng it, it did not apply its mind 
to the relevant facts.’ 

44. Our answer to the second ques* 
tldn is* 

Action taken under Section 3(2) of the] 
Mysore Village Panchayats and Local 
^ards Act, 1959 is amenable to judicial 
review under Article 226 of toe Consti-J 
ei India. 

(After receipt of the answers on the 
qi^estions referred to the Full Bench the 
fipal order of the Division Bench consist- 
of Govinda Bhat and M. Sadanand- 
s^my JJ was delivered on 27-6-68 by— 

45 GOVINDA BHAT J •— Thismat- 
tef was heard agam to-day after toe Full 
B^nch had answered the two questions of 
laW referred by us. The petitioner is the 
THysvanige Village Panchayat in Chan- 
naSiri Taluk, Shimoga District The res- 
pondent is the Diviaonal Commissioner, 
"B^ngiiDre Tl/ntaiDn. 'Tiife "pifcfcfin/a 
challenged the Notifications issued by the 
respondent imder Section 3(1) of the 
Mysore Village panchayats and 
Boards Act 1959 hereinafter called the 
Act Though in the wnt petition toe peti- 
tioner has challenged several notifications 
tbatr learned counsel restricted tlw reli« 
aiainst Exlubits 'H’ and 'J only 
(^und on which the said two notifica- 
tions were diallenged Is that they contra- 
w®ed the protons of Section 3 of th 

Act 

46 In order to appreciate the contto- 
tion urged by the learned counsel for 
the petitioner it Is necessary to set out 
bfiefly the relevant facts m toeir chrono- 
l(^cal order The Act came Into force 
afi 1-11-1959 The object of toe Art as 
stated in its pireamble among others. 
w®3 to consohdate and amend the la^ 
relating to Panchayata Chapter II of the 
Act inter alia, provides for establishment 
aOd constitution of Pandiayats The peu" 
tfoner-panchayat was con^tuted in the 
yOar 1960 The area of toe Panchayat 
consisted of the following three revenue 
vdlages: 

1 Thyavanige 

Z Miyapura 

3 Nalkundare. 


The said three revenue villages were 
declared to be a •village’ as defined 
upder toe Act, by a Notification publish- 
ed in the official Gazette dated 2^1-196^ 
Issued under sub-section (1) of Section 3 
of the Act. The Panchayat was constitut- 
ed on the basis of the said Notification 
for the village and elections were held. 

respondent published a Notification 
Id toe Official Gazette dated 15-11-1967 
ij» exerose of the powers conferred under 
silb-section (2) of Section 3 declaring 
tiiat toe petitioner-viliage has ceased to 
be a vill^e That was followed by a 
Notification dated 18th November 1967 
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less tliap one thousand and five hundred 


1S69 

published in the Official Gazette dated 
20-11-1967 proposing to re-group the said 
three revenue villages as follows;-— 

(a) Thyavanige Panchayat to consist of 

Thyavanige Village . 

(b) Nalkudare Panchayat to consist oi 
(1) Nalakudare (2) Miyapura. 

The Petitioner has stated th^ 
tions were preferred by the Petitio^ 
Panchayat and also the villagers concern- 
ed. After the said'objections were recav- 
ed, the respondent published a Nolffica- 
tion in the Official Gazette dated 14-12- 
1967 declaring the area comprised m tne 
jevLme viUages of Thya;^ge. Miyapi^ 
and Nalakudare to be hdUa^ 
unda the Act. That Notification was 
issued under sub-section (1) of Secti^ 3 
^ the Act. to^er ^eimpu^ 
Notifications Exhibits H and J ^ted 
18-12-1967 were published m ffie 
Gazette dated 20-12-1967. By the Notifi- 
cation Exhibit 'H’ Ihe a '^^ge’ 

Thvavaniffe was declared to be a 
and bv the impugned Notification Exhibit 

Nalkudare were <iecla^ to be a 

The Notification Published in 

Gazette dated M- 

fiittorpuSe"to Oie 

1967 subseaiyit to *%??™“Sse'h5 

etent 'Notification’ meana a n^- 

revenue administration. 

Explanation; (omitted as 

S^on 2(45); 'ViUage me^ 

^"aJS'whi^is' declared to 

tion for the purpose of this wnt 
tion, reads thus ; -n„„„ 

s 

St^lauterS^tfit^a 

SrMfd'lut n^^^ 

is3o?sroSt2.c"&--«i> 

area to be a villass. 


or more than ten thousand, to be a vil- 
lage under this Section. 

(2) The Government may, after consul- 
tation With the Taluk Board, by notifica- 
tion at any time — 

(a) include within any village or ex- 
clude from any village any revenue vil- 
lage, or 

(b) declare that any area shall cease to 
be a village. 

(3) (omitted as unnecessary).” 
Sub-section (1) of Section 3 provides 

for the declaration of any area to be a 
'village’ as defined under the Act 
Such a dedaration can be made 
only by notification in the offidal 
gazette. Where an area is dedared to be 
a village as defined, sub-section (2) of 
Section 3 empowers the Govt, which 
power has been ddegated to the respon- 
dent to indude within any village or ^- 
clude from any village any revenue vil- 
lage or declare that any area shall cease 
to be a ^^age. 'The indusion or exclusion 
of any revenue village from a village as 
defined or dedaration that any area shall 
cease to be a village can be made only by 
a notification which means notification 
published in the Offidal Gazette. - 

47. By the Notification published in 
the offidal gazette dated 25-1-1960, the 
three revenue villages of Thyavamge, 
Miyapura and Nalkudare having been 
dedared to be a village under the 
Act, any revenue village induded 
in the petitioner village can_ be 
exduded therefrom only by notifica- 
tion under sub-section (2) of Section 3. 
The respondent has not exduded any 
revenue village from the petitioner-vil- 
lage. By the Notification published in the 
Official Gazette dated 15-11-1967 made in 
exerdse of the power under sub-section 
(2) of Section 3, the petitionCT-village was 
dedared to have ceased to be a village . 
Thereafter, it was within the power of 
the respondent to declare any area to be 
a Village’ imder sub-section (1) of Sm- 
tion 3. Proposals thereto were made by 
the Notification published in the OfficM 
Gazette dated 20-11-1967 proposmg to 
constitute two viUages. .^er the objec- 
tions were recdved, a l^tification was 
issued in the Offidal Gazette dated 14-12- 
1957 dedaring the aforesmd three rey^ 
nue villages to be a 'village under the 
Ad The result of the said Notification 
was that the status quo as before 1^11- 
1957 was restored. Subsequent to_ 14-12- 
1967, no notification was ksued in res- 
D'’ct of the petitioner village (^dar- 
ing it to have ceased to be a 


a - -- 

Provided that the ^^overimrat ma^ ^aga 'Ehe adion as" contemplated in 
for special reasons and by Se topugned Notifications could not have 

the offidal gazette. of been &en mthout ^^ed^g ^at the 

poPfiSioa of area has ceased to be a vJlafie ohder 
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Bub-section (2) of section 3 The impugn- 
ed Notifications are clearly illegal and 
consequently we quash the said Notifi- 
cations Ei^bits ‘H and 'J in so fw aa 
the Petitioner-Panchayat is concerned. 

48. No costs. 

MVJ/D V C Order accordingly 
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A B SOMNATH IYER J 
Gamhli, Plaintiff-Appellant v K. Rama- 
knshnappa and others, Defendant»-Res- 
pondents. 

Second Appeal No 823 of 1963 D/- 
112-6-1968 against judgment and decree 
of second AddL Dist J , Shimoga, D/- 22- 
6-1963 

Tort — Negligence *— V<canona Iiabi- 
Lty — Relationship of master and ser- 
vant — • Not dependent on inatrumentahty 
through which selection of servant is 
made — Smt for compensation for negli- 
gence of driver — Not invalid for non- 
Jomder of authority selecting him for ap- 
^mtment Civil P. C (1908), O 1, 

The relahonship of master and servant 
to no extent depends upon the instru- 
mentality through which the selection of 
the servant is made That relationship 
comes into existence when the person 
selected as servant becomes the servant 
of the master, and the master then be- 
comes liable for negligence m a case 
where, the negligence of the servant was 
in the course of his employment 

(Para 11) 

Where the driver of the bus of Com- 
pany A was negligent in driving in the 
course of employment, the fact that he 
was selected for appointment by Com- 
pany B under the agreement between the 
two compames, could not absolve the 
Company A from liabihty for negligence 
of the dnver The suit for recovery of 
compensa’don against the Company A by 
the wife of the person killed m the acci- 
dent due to negligence of the dnver, 
therefore was not unsustainable on the 
ground that the Company B had not been 
impleaded as defendant. 

(Para 11) 

V Tarakaram and Chandrasekhar for 
V Krishna Murthy, for Petitioner; K. S 
Puttaswamy (for Nos 1 to 3) and N. 
Bheemacharya (for No 4), for Respon- 
dents. 

JUDGhlENT — On August 26 1952. a 
Motor vehicle belonging to a company 
affording transport facilities known as 
the Chiidcamagalur Public Conveyance 
Motor Service. Chikkamagalur. wludi 
Will be referred to as C P C. M. S and 
which has been referred to aa C. P C. 

nhuEmm 


Ramaknshnappa (Somnath Iyer J ) AJ,S, 

M. S in both the Courts below dashed 
against a culvert and during that acd- 
dent t-me of the passengers iSitta Nalka 
was killed. His wife brought a suit against 
the three partners of the C P C. M. S., 
the dnver of the bus defendant 4 and 
the Canara Motor and General Insurance 
Co Ltd. which was defendant 5, for the 
recovery of a sum of Rs. 8 000/- as com- 
pensation on behalf of herself and on 
behalf of her daughter Devali Bal and 
also Putta Naika’s mother Ammanibat 
She also claimed a sum of Rs 10/- as 
notice charges. She charged defendant 4 
with rash and negligent driving 

2 In their defence the defendants 
repudiated the allegation that defendant 
4 drove the motor vehicle rashly or 
negligently They contended that the 
compensation claimed was excessive and 
although defendants 1 to 3 did not r^e 
any such plea, defendant 5 which is an 
insurance company, very curiously urged 
that the smt was defective for non- 
joinder It was stated that since und» 
an agreement between C. P C. M. S and 
another company called the C. P C. 
Company executed on August 31, 1932, 
the management of the C. P C. M S 
had been entrusted to the CPC. Com- 
pany. the smt which was brought with- 
out impleading the C. P C. Company as 
a party was not maintainable 

3 The Civil Judge upheld the plea of 
actionable negligence and repelled the 
contention that the C. P C. Company vfS 
a necessary party He made a decree to 
favour of the plaintiff for the affioont 
claimed by her. 

4 Ihere was an appeal by the thm 
partners of the d P C. M. S and the 
Insurance company and, the District 
Judge who heard that appeal accepted 
the contention that the CPC. Company 
was a necessary party and dismissed the 
suit on the groimd that it was not main- 
tainable Hie plain tiff appeals. 

5 It should be ohserved that the 
finding of the Civil Judge on negligence 
wa'i not assailed before the Distrirt 
Judge. Similarly the assessment of toe 
compensation made by the Chvil Judge 
was also not question^ and the liraltrf 
contention urged before the Distrirt 
Judge was that the compensation claimed 
on behalf of the daughter was not pay- 
able This contention rested on the argu- 
ment that she was not the daughter of 
Putta N ailfa , 

6 The relevant part of the District 
Judge's judgment which refers to the 
restricted argument advanced before him 
reads. 

"The learned counsel for the appel- 
lants at the outset submitted that he was 
not urging anything about the radi and 
negligent driving of the bus by def^- 
dant 4 and conceded that positlcm. la 
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regard to issue No. 2, he stated that the 
only point that he would urge was that 
the daughter who is now according to 
the amended plaint made to appe^ as a 
dependant of the deceased was not at ^ 
even in the womb of the plai nt! ft at the 
time of the accident and as such Propor- 
tionate quantum of the damages would 
have to be reduced.” 

But it is clear that the reference to 
2 is a imstaka sinea Issoe 2 teto 
to the maintainability of tte ^ 

misjoinder and non-]omder of partly and 
issue which refers to the amount of 
damages is the fourth issue. , 

7. So, on behalf of the appell^t oriy 

ws ftaHiT^t wir STt maint^able 
^^e|L C P a com^y 

daiSfs “Sid be d'Sed on behalf of 
t^dlugMer and there should be a pro- 
S^oS abat^ent in regard to damages 
qumitification of the damages made 
by the Civil Judge was not questioned 
8 But the District Judge did not con- 
?he Scond 

the claim on beh^ ^ * ^i 4e fcl' and 
iudgment only restea on the 

lls^dins to 

Sfe'Se C. P.'c" Comply a defendant 

“f ifi d^'XSr“Siew tok«. by 

thS District JpdBe is Pl^y 

able. His own driver who drove 

dant 4 who w^ the dnver^^o 

the motor vehicle ^ ^ ? £ +1,0 p p C 

was S select defen- 
a. A +n work as a driver undCT the 
c"p c M S. Def^dant 4 gave evide^e 
- as D W. 5 aid his evidence to tte 

he_ is 00 ‘after coming into 

pointed by C. R ge has been select- 

1 to 3 but by C. P. C. Co. 

CPC. Company was a i +IS 
party to ®^plefdi*as^a defSidant, 

three partners of the C. P. 

10. Pshf-src If c'M.’alm’dS to 

““'’crcompanyEave 

salary of defendant 4 was paid out of the 


monies belonging to the C. P. C. M. S. 

I should observe here that C. P. C. M. S. 
is also referred to in the course of his 
evidence as C. P. G Chikkamagalur. This 
is what Panduranga Prabhu who was 
examined as D. W. 1 for defendants 1 to 
3 stated _ 

"The accounts of the C. P. G Chikkama- 
galur are entirely different from 
those of C. P. C. Mangalore Defen- 
dant 4’s salary is given from the 
amounts of the C.P. C. Chikkamagalur. 
The insurance premium for the bus was 
paid from G P. G Chikkamagalur’s 
funds.” 

Now the C. P. G Company, Mangalore 
to which this witness refers is no other 
than the C. P. C. Company and that that 
is so is not disputed So, what is dear 
from the evidence of this witness is that 
the salary of defendant 4 was paid by 
the C. P. C. M. S. and it is quite intel- 
ligible tliat it should be so, since, as stat- 
ed by defendant 4 whose evidence was 
accepted by the District Judge he was an 
employee of the C. P. C. M. S. 

11. The District Judge appears to have 
thought that since imder the agreement 
Exhibit P-2 which was executed between 
C. P. C. M. S. and C.P. C. Company, the 
C. P. C. Company was entrusted with fte 
management of the C. P. C. M. S. wi^ 
the authority to appoint servants for the 
C. P. C. M. S., the fact that defendant 4 
was appointed as driver by the G P. G 
Company, absolved the C. P. C. M. S. 
from liability for the negligence of defen- 
dant 4. The District Judge appears to 
• have thought that although C. P. C. M S. 
was the master and defendant 4 was the 
servant, C. P. C. M. S. was not liable for 
the negligence of defendant 4, since his 
selection was made by the C. P . C. 
pany 'What was overlooked by the Dis- 
tort Judge was that the relationship of 
marter and servant to no extent depend 
upon the instrumentality through vtoch 
the selection. of the servant is made. Tnat 
relationship comes into existence when 
the person selected as servant becomes 
tlis sGTVSnt of tliG iDBStGr, End tno msstcr 
then becomes liable for negligence in a 
case like the present one, where, toe 
negligence of the serva^ w^ m the 
course of his employment, ^e view 
by the Distort Judge that ^ C. P. G 
Company vras t 
the suit brought 

Company being impleaded as a defend^ 
was not maintainable, cannot, therefore 
be supported. 

12. Although the Distort Judge re- 
corded no finding on the question whe- 
ther compensation was also clau^le 

on behalf of the daughter, a fcM ar^ 
ment was addressed court ^ ^ 

card to that matter. The ardent pr^ 
tented on behaH of defendants 1 to 3 
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was that the danghter DevaU Bai nam^ 
In the plaint was not the daughter ol the 
deceased Putta Naika and that no e l aini 
on her behalf could, therefore, be made. 
The extremely slender foundation <ai 
wWch tins argument was constructed was 
an answer given by the plaintiff m her 
cross-examination that the daughter was 
bom eight months after the date of the 
institution of the suit The smt was 
brought in forma pauperis and the date 
of the application for permission to sue 
in forma pauperis is June 18, 1953 Ihe 
Civil Judge was of the oplmon that the 
plamtiff who js an illiterate Lamham 
could not be taken too literally when she 
slated ^t the daughter was bom eight 
months after the date of the institution 
of the suit and that since m the afBdavil 
she produced very soon, after the date of 
the presentation of the application Devall 
Bai was named as the daughter of Putto 
Naika that affidavit was more depend- 
able than the evidence given by the illi- 
terate plaintiff m the course of her cross- 
examination 


I am inclined to concur in the view 
taken by the Civil Judge One good reason 
why I should concur m that view is th^ 
when the plaint was amended on March 
19 1956 the plaintiff stated in the plaint 
that Devall Bai was the daughter of 
Putta Naika The written statements of 
the defendants were produced only suIh 
sequently and in none of the written 
statements was there a repudiation of the 
allegapon that Devah Bai was the daugh- 
ter of Putta Naika. None of the defen- 
dants denied that she was his daughter 
Not unnaturally there was no issue cover- 
ing the question whether Devali Bai was 
the daughter of Putta Naika. Smce the 
fact that Devall Bai was not the daughter 
of Putta Naika was not disputed by any 
of the defendants, it should be taken as 
admitted. The extreme argument that 
Devall Bai was not the daughter of Putta 
Naika was advanced for the first time 
during the course of the arguments be- 
fore fte Civil Judge, only, when, in the 
course of her cross-examination the 
plaintiff stated that she gave birth to 
Devall Bai eight months after the date 
of the msPtution of the suit. It is on this 
precarious foundation that the argument 
that no compensation coidd be claimed 
on behalf of Dewali Bai was constructed 
and it IS not surprising that the Civil 
Judge discarded it and liie District Judge 
did not even refer to it In the course of 
his judgment 

13 On the discusdon so far made, ft 
becomes clear that the suit brought 
against defendants 1 to 5 was perfectly 
jmaintainable and that it was not neces- 
isary to sustam the suit to implead the 
CPC Company which merely managrf 
the affairs of the C P C M. S under an 
lagreement executed between them. 


14. I, therefore, allow this appeal and 
reverse the decree of the Distnct Judge 
and restore that of the Civil Judge with 
costs throughout 

ORDER • (12-&-1968) 

15. I make a direction which was not 
made when my judgment was pronounc^ 
in this secend appeal that the court-fee 
payable on the memorandum of appeal 
which was preferred by the plaintiff in 
forma paupens, shall be paid by the de- 
fendant to Government. 

CWM/D V C. Appeal allowed. 
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M. SADASIVAYYA, J 
M Gurumurthappa. Petitioner v Com- 
missioner, Corporation of the City of 
Bangalore, Respondent 
Cnmmal Revn. Petn. No 5 of 1968, 
D/- 21-8-1968 against order of second 
Magistrate. Bangalore D/- 6-12-1967 
Cnmmal P C (1898), S 145 — Magis- 
trate’s jnnsdiction •— Foundation of — 
Nature of enquiry u quasi civil — Bight 
of parties 

The foundation of the Magistrate’s 
junsdictjon under S 145 is an apprehen- 
aon of the breach of the peace Ther^ 
fore where the Magistrate after consider- 
mg the mat<‘nals before him. is satisfied 
ttot there is no likelihood of a breach of 
the peace the only proper thing for him 
to do is to decline to proceed under the 
section. (Para 4) 


The nature of the enquiry is quasi 
avd It IS an incursion by the Criminal 
Court m the junsdicpon of the Civil 
Court. It IS therefore, necessary that this 
incursion should be carefully circumscnb- 
^ to the extent absolutely necessary for 
mscharging the functions laid on the 
Magistrate of preserving the peace 

(Para 4) 

The parties however, have no nght to 
get their dispute adjudicated upon by the 
Magistrate nor are they entitled to a dea- 
sion of the dispute It is within the dis- 
cretion of the Magistrate to take action 
or not AIR 1959 SC 960 & AIR 1959 All 
141 (FB), Foil. & AIR 1967 Mad 445 (FB) 
Rel. on. (Para 4) 

Cases Referred Chronological Paras 
(1967) AIR 1067 Mad 445 (V 54)=* 

1987-1 Mad U 392=1967 Cn U 
1650 (FB) Athiappa Goimdar 
V Athiappa Pandaram 4 

(1959) AIR 1959 SC 960 (V 46) = 

1959 Cn U 1223. Bhinka v 
Charan Singh 4 

a959) AIR 1959 AU 141 (V 46)- 
1959 Cn U 261 (FB), Ganga Bux 

Singh V Sukhdm 4 

KL/KL/F458/68 
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P. S. Devadas, for Petitioner; S. V. 
Subramanyam, for Respondent. 

ORDER : — This is a, revision petition 
directed against the order dated ^12- 
1967 made by the Second Magistrate, 
Bangalore, in Criminal Miscellaneoi^ 
Case No. 26 of 1967 on the ffle ot to 
Court. The petitioner was the Party 
in that Criminal Miscdlaneous Ca^ and 
the Commissioner of the Corporation of 
the aty of Bangalore was tiie second 
party. In that case, ^e petoonCT had 
ffled an appUcation under Section 145 of 
the Cr. P. C. tiUeging that the second 
party had forcibly dispossessed him of 
tile schedule land and that there 
likelihood of a breach of the peace^e 
prayed that proceedings 
145 of the Cr. P. C. be taken, tiiat the 
schedule land be attached and a Eeceiv^ 
appointed to manage the sto tod and 
that a declaration be made timt to tot 
party was in possession of that to(L 
learned Magistrate ^ed 
from to PoHce. The 

submitted a report to to effect that to 
second party had taken possession of this 
a on'^fll-1967, that the second ^ 
was in peaceful possession and tot tore 
was no likelihood of a bmaA of to 
peace. Accepting that iff? 

tote made the order dated 6-12 19b7 

holding that there was 
' breach of the peace and he disnussed 

to petiSner’s application for proceedtos 

beine taken under Section JfL 

rv^P C Aggrieved by to said order, 

Si file's ‘K* 

sion petition. 

2 The schedule land is m extensive 
trart of about 135 acres used for ra^g 
Admittedly, to tod belongs to 
§e Corporation of the City 
According to to petitioner,^ he had been 
a lessee of this property smce the^e^ 
1954 tiU 3-11-1967 when to forable 

pSeSin (a«=or^ 

bv the Corporation Accordmg to me 
second party, the PftitionCT ^ a 

secoDd party also danes 
forcible possession. It is stated tot me 
<;pcond narty had power under Section 403 
of to City of Bangalore Mumapal Cor- 
por^on Art, 1949, to enter ott 
It was alleged by the second party mat 
- on 3-11-1967 the second pa^ took Pcsses- 
Ton of to land with Police help 
Vicaar* in DeacGful possession since^ iJien. 
> Q^stion 1^0 Aether to petitioner 

the lessee of to tod or only a 
licensee is the subject-matter of pendto 
rtvil litigation and no opmion he^K- 
p^ed about it. one way or the other, 

Sr^il t« .p^S? £ 
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possessed on 3-11-1967 by the show of 
overwhelming force and that the Magis- 
trate ^ould have taken proceedings under 
Section 145 of the Cr. P, C. and should 
have declared tl^at the petitioner had 
been in possesaon within a period of two 
months prior to to appearance of the 
parties before him (to Magistrate) and 
should have forbidden any dishirbance of 
the petitioner’s possession until evicted in 
due course of law. On the other hand, 
Mr. S. V, Subramanyam the learned Ad- 
vocate for tte respondent has contended 
that the allegation that possession was 
forcibly taken on 3-11-1967 has been 
denied by the second party and that 
when the second party has been in p.eac^ 
fill possession and there is no likelih ood 
of a breach of the peace, the Magistrate 
was fully justified in having dismissed 
the petitioner’s application, I have heard 
the arguments of both the learned Advo- 
cates. 

4. As pointed out by the Supreme 
Court in AIR 1959 SC 960, Bhinka v., 
Charan Singh, the foundation of the 
Magistrate’s jurisdiction under Section 
145 is an apprehension of the breach of 
the peace. Therefore, where the Ma^- 
trate, after considering the matraals 
before him is satisfied that there is no 
likelihood of a breach of . the peace, the 
only proper thing for him to do w to 
decline to proceed under Section 145 of 
the Cr. P. C. 

As observed In a recent Full Bench 
decision of the Madras High Court r^ 
ported in 1 967- 1 Mad LJ 392 — (AIR 1967 
Mad 445) (FB), Athiappa Gound^ v. 
Athiappa Pandaram, the prrtimmary 
order can be made only aftor the subjee- 
five satisfaction of the Magistrate that a 
dtoute likely to cause a breach of me 
peace exists. If the Magistrate is satis- 
fied that there is no likelihood of a 
breach of the peace and therefore does 
not take any action xmder Section 145, 
the parties have no right to insist that 
thdr dispute should be adjudicated upon 
by the Magistrate. It would be useful to 
refer to what has been stated, m to 
connection, in FuU Bench deemon of to 
Allahabad High Coimt reported m AIR 
1959 AU 141 (FB). Ganga Bux Smgh v. 
Sukhdin. In paras 13 and 14 at page 145, 
this is what has been stated: 

"From the nature of to provision it 
Is clear that the Magistrate has been 
given this power primarily to pr^e^e 
^ace. The individual rights are affected 
only incidentally. 

The nature of the enquiry is. quasi 
civiL It is an incursion by the cnnrunal 
Court in the jurisdiction of me aw 
Court. It is, therefore, necessary that this 
incursion should be carefully circum- 
scribed to the extent absolutely necessary 
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for the functions laid on the 

iMagistrate of nreservins the peace . . . 

I It IS clear that the parties have no 
Irlght to get their dispute ad]udicated 
jupoQ by the Magistrate. Even on the 
receipt of the appUcation the Magistrate 
[may not think any action necessary He 
may not take any action at all under seo* 
tion 145. Code of Criminal Procedure . . 

We need not einpha^e that the provi- 
sions of the section clearly Indicate 
that the parties, though they may (nfom 
the Magistrate, are not entitled under the 
law to a decision of the dlsnute It le 
within the discretion of the Magistrate 
to take action or not and he may come 
to a decision or may express his Inabi- 
lity to deade the matter " 

In the present case, it cannot be said 
that the refusal of the Magistrate to take 
action under Sec. 145 of the Cr P CL 
IS arbitrary Though the petitioner had 
alleged that he had been forcibly dispos- 
sess^ the remit of the Police was to 
the etiect that the second party was in 
peaceful possession and that there was 
no likeUhood of a breach a{ the peace. 
The second party who had taken posses- 
sion of the property was an authority 
imder the City of Bangalore Munldoal 
Corporation Act who bad statutory 
powers in respect of the property of the 
Corporatioa There was already a dvU 
litigation pending between the parties. 
It was on a consideration of all these 
factors, that the learned Magistrate came 
to the conclusion that there was no likeli- 
hood of a breach of the peace and that 
no action need be taken under the provi- 
sions of Section 145 of the Cr P C. The 
petitioner has no right In law, to Insist 
that the question of his possessioa should 
be adjudicated upon by the Lfaglstrate. 
when the Magistrate has reached the 
conclusion that there was no likelihood 
of a breach of the peace. He will have to 
seek fus remedy if any, elsewhere and 
not under the provisions of Section 145 
of the Cr P C. There Is no good reason 
to interfere In the exercise of the revl- 
sional jurisdiction, with the order that ha< 
been made by the learned Magb^te. 

5. In the result, this revision peti- 
tion fails and is dismissed. 

DGB/D V C, Petition dismissed. 
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FULL BENCH 

M. SADASTVAYYA. G K. GOVINDA 
BHAT AND D M. CHANDRASHEKAR. 

M. A. Sharada Bal. Petitioner v State 
of Mysore and others. Respondents. 
l^TWt Petn. No. 2101 of 1965, D/- 4-4- 

KWLL/FSSV/ii ^ — 


Houses and Bents — Mysore Bent Cos 
irol Act (22 of 1961), Ss. 4(2) and (1), t 
8 and Pre. Mysore Bent Control Rule 
(1961). B. 3(li) — Scheme and object o 
the Act Restriction imposed nnder S 
4(2) whether absolute — Stage at whiel 
CnntroUcr can consider the cause abowi 
by landlord regarding requirement ol 
Bceommodatioo for self occupation — 
B. 3(u) held not repugnant to S, 4(2) 
The object of the Act is to provide foi 
the control of the leasing of buildings 
The right of owners of buildings to oo- 
cupy or let their buildings Is resMct^ 
by the provisions of the Art contained is 
Part H. (Para 7] 

Section 4(2) prohibits a landlord from 
letting occupying or permitting to be 
occupied a building referred to In sub- 
section (1) without giving intimation d 
vacancy to the Controller The said res- 
triction imposed by the statute is abso- 
lute Where the ludlord gives Intima- 
Uoo of vacanev the restnetfon on his 
rights Is Umit^ to the period specified 
in sub-section (2) of Section 4 during 
which he is tinder a statutory obligation 
to keep the building vacant. That res- 
tnrtion however Is relaxed or removed 
jmere the Controller grants pennissionto 
let, occupy or permit to be occupied but 
such permission is limited to and opera- 
bve oriy for the period spewed in Seo- 
oon 4(2) and cannot extend beyond that 
Tights of the landlord after 
the temunation of the proceedings under 
s^on 8 are controlled not by Section 
4(2) but by other provisions of Part II of 
tte Act (Para 13) 

The ^ge at which the Controller Is 
T^uJred to consider the cause shown by 
the I^dlord is when he detennines whe- 
ther he Is sa tisfied or not about the neees- 
aity or expediency of tnalong an order 
under sub-section (4) of Section A H tha 
building is bona flde required by tha 
landlord for occupation 1^? he 

may satisfy the Controller that It Is not 
necessary or expedient to make an order 
tUrecting the building to be leased. Where 
the Controller, on b^g satisfied with 
the cause shown, makes an order to the 
^ °°t necessary or exp^ent 
to direct the building to be leasrf to a 
te^t to be selected by him. the land- 
lord is free to occupy tte buihilng. 

(Para 13] 

When auch an order is made whldi 
CTablee the landlord to occupy the vacant 
building, the Controller does not make 
any alJotinent in favour of the landlord 
M In the cases arldng under Section 6. 

Act Imposes no resection on the 
right of the landlord to occupy his 
building after the proceedings under Sec. 
8 coire to an end except where the Con- 
troller has directed the building to be 
leased to a tenant select^ by Mm, 

(Para 9) 
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E. 3(ii) of the Mysore "Rent Control 
Hules, 196L is not repugnant to S. 4(2) of 
Hie Act and therefore valid, (Para 13) 
T. Radhakrishna, for Petitioner; T. 
Krishna Rao. Advocate General and U. L. 
Karavana Rao, for K S. Venkataramiah, 
Bigh Court SpL Govt. Pleader, for Res- 
pondents. 

GOVINDA BHAT J. : The questions re- 
ferred to the Full Bench are: 

1. Wiether under sub-sea (2) of Sea 4 
of the Act, the only restriction imposed 
on a landlord is that he shall not let, 
occupy or permit to be occupied a build- 
ing referred to in sub-section (1) for a 

E eiiod of 15 days from the date on which 
itimation of vacancy is received by the 
Controller or within a period of one week 
after Hie termination of the proceedings 
under Sea 8, if any, whichever is later, 
and whether the said restriction will 
stand removed on the Controller granting 
permission to the landlord? 

OR 

"Whether the restriction above referred 
Eo is an absolirte restriction and whether 
ihe permission of the Controller is an 
additional requirement to be complied 
with by the landlord even after the ter- 
mination of the periods specified in the 
said sub-section (2) ? 

2. If the answer is in the affirmative 
to Hie first alternative in the above ques- 
tion, then, is sub-rule (ii) of Rule 3 of fte 
Rules ultra vires of the Act, in so far 
as it (the sub-rule) leaves no discretion 
but requires tiie Controller to — 

(i) send immediately after the receipt 
of toe intimation of vacancy, a copy of 
the intimation of vacancy and report toe 
date to which the case stands posted, to 
the State Government or toe Officer 
authorised imder toe proviso to sub-sec- 
Hon (2) of Sea 4; and , , , . 

(ii) notify on toe notice board of his 
office the particulars of toe b ui l din g toat 
has fallen vacant and toe date on which 
toe case stands posted, 

OR 

Is that sub-rule to be construed as 
bang applicable only when no permission 
has been given imder sub-section (2) of 
’ Section 4, by the Controller to toe land- 
lord? 

3. Whether the Controller can permit a 
lanffiord to occupy his building ^ which 
has become vacant, before consideri^ 
any application for allotment of toat 
building, toat may be made under Rule 
6 of the Rules and received by toe Con- 
troller within toe date of hearing speci- 
fied by the Controller under Rule 3 (ii) 
(for considering toe causes, if any, shown 
by toe landlord or other person)? 

2, In order to appreciate toe questions 
referred to toe Full Bench, it may be 
useful to briefly state the facts of toe 
case and toe contentions urged by toe 
pertiesu The petitioner who is a landlord of 


a residential building in Bangalore City 
reported its vacancy to the Controller 
appointed "under the Mysore Rent Control 
Act, 1961, hereinafter referred to as the 
Act*. In the letter of intimation of toe 
vacancy submitted in Form No. 1 as 
prescribed under toe Mysore Rent Con- 
tool Rules, 1961, hereinafter called toe 
Rules’ toe petitioner stated toat toe 
building was required for her bona fide 
occupation and toat it is not proposed 
to be relet and therefore permission may 
be granted to her to occupy the same. 
The_ Controller (Respondent No. 3) on 
receipt of toe said vacancy intimation 
examined toe petitioner and made an 
order rejecting her request and then 
notified toe building for allotment 
Against the said order toe petitioner pre- 
ferred an appeal to toe Deputy Commis- 
aoner. Bangalore Urban District (Respon- 
dent No. 2). who after hearing the peti- 
tioner’s advocate made an order on the 
loth September 1965, dismissing toe 
appeal, holding that toe procedure fol- 
lowed by the Controller was not regular, 
that toe petitioner’s request for permis- 
sion to occupy the building ought to have 
been considered after toe Controller 
initiated proceedings under Section 8 and 
■therefore, toe appeal was prematura 

The material portion of toe order of 
toe Deputy Commissioner (R. 2) reads 
thus: 

'T have considered toe arguments "of 
toe learned counsel and perused the re- 
cords. The procedure that the House Rent 
Controller has followed in tbi<; case 
appears to be not clear. There was no 
reason as to why he made an enquiry 
into toe request made by toe appellant 
even before he gave a date for hearing 
toe appellant and other applicants. Ihe 
appellant has herself expressed her desire 
to occupy the premises. She has to wait 
for a period of 15 days from toe date of 
intimation of TOcancy before she could 
occupy the premises, herself. During this 
period toe learned House Rent Controller 
has to notify toe vacancy and if there 
are applications, enquire into the matter 
and if the landlady herself desires to 
occupy toe premises and if he is satisfied 
of her bona fides he could permit her to 
occupy toe premises. But the learned 
counsel for toe appellant says that the 
House Rent Controller need not have 
notified toe vacancy. The request made 
is not in accordance with toe procedure 
laid down in rule 3 of toe House Rent- 
Control Rules, which lays down that im- 
mediately after the receipt of intimation 
of vacancy of any building the Con- 
troller shall notify on the notice board of 
toe office toe particulars of toe building 
given in items!, 2 and 9 of Form 1. It 
goes without saying toat only on the 
date of hearing toe Controller has to 
conrider toe needs of toe landlady-ap- 
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pellant and if her needs are genuine ss 
made out in her statement, from Inde- 
pendent enquines and also from the 
statement of other applicants he should 
deade the issue and penmt the appellant 
to occuTO' the premises hersell If he 
finds that there are no bona fides he 
should allot it to other applicants. 

In view of the above provision. In the 
rules, the appeal cannot be allowed at 
this stage. If the appellant Is aggneved 
by the final orders passed by the learned 
House Rent Controller, she might come 
up m appeal again to this Court The 
appeal is therefore dismissed.” 

JL Aggrieved by the order of Respon- 
dent No 2. the p^tioner approached this 
Court for relief under Art. 226 of the 
Constitution of India in which she has 
urged that under the scheme of the Act, 
the Controller can take proceedings 
under Section 8 only after deodmg 
whe&er or not he should grant permit 
aon to the landlord to occupy the build- 
ing- and that Rule 3 (b) is repugnant to 
sub-section (2) of Section 4 of the Act 
and ther^re ultra vires. On the said 
contention, the Division Bench before 
whom the matter came up for hearing 
referred the above questions for ded^on 
of the Full Ben^ 

4 . The question for decision In the 
wnt petition is whether the Controller, 
before initiating proceedings under S 8 
of the Act in respect of a building vacancy 
intimation of which has been given under 
section 4 (1) IS required to dedde 
whether or not the building Is bona fide 
requuvd by the landlord for occupation 
by herself and therefore no order directing 
the leasmg of the buildmg is necessary or 
expedient or whether that matter has 
to be decided at the stage of an 

order under sub-section (4) of section 8 7 
5 The contention of the learned 
counsel for the petitioner was that sub- 
section (2) of Sedlon 4 empowers the 
Controller to grant penxfismon to the 
landlord to let. occupy or penmt to be 
occupied a buildmg referred to m sub- 
section (1) and that power is required to 
be exerosed before the Controller initiates 
proceedings under section 8 TTm argu- 
ment was that as Section 8 contemplates 
the ordering of leasing of any buildmg 
to any public authority or other person 
selected by the Controller and the ques- 
tion of the landlord bemg directed to 
leave the buildmg to himself is incon- 
ceivable. the claim of the l^dlord that 
the building is bona fide required for self 
occupation and therefore should not be 
directed to be leased, ^lould necessarily 
be deeded before starting proceedings 
under section 8 He further argu^ Ih^ 
sub-rule (U) of Rule 3 which requires the 
Controller to specify a date of hearing 
tor considering the causey if any, shmvn 
by the landlord and other persons in rep- 
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po&se to the notice Issued under sub- 
section (1) of section 8 Immediately after 
the receipt of Intimation of vacancy of 
aiQr building before deadmg the request 
of the landlord lor permisdon to occ u py . 
Is repugnant to subjection (2) of section 
4 of the Act 

8 The provirions of the Act and the 
Rules relevant for the purpose of dead- 
tog the questions referred to us are 
Sections 4. 5 aiul 8 and Rule 3. The sidd 
provisions read thus: 

* Se^on 4.— 

Intimation of vacancy by landlords:— 

CD Every landlord shall, within fifteen 
days after the building becomes vacant 
by his ceasing to occupy it or by the 
teimmatlon of a tenancy or by the evic- 
tion of the tenant or by the release of 
tho building from requisition, or otheP- 
wise, give intimation by registered post 
to the ControVe 2 r 

I>rovided that this sub-section shall 
not apply to a bnUdiiig in respect of 
which the l^dlord has obtained an order 
for posse^on on any of the grounds 
spodtied In Clause (h) of the proviso to 
sub-section (1) of section 21 or to any 
budding wmcii has been released from 
toquiation for the use and occupation of 
th« landlord hitnselL 

(21 A landlord shall not without the 
permission of the ContiuUer let occupy 
or permit to be occupied a buildmg xe* 
fenced to in subsection (1) without 
giving Intimation and for a penod of 
fifteen days from the date on which the 
totimatioo Is receive by the Controller 
or within a penod of one week after the 
termination of the proceedings under sec- 
tion 8, U any, whichever Is later 

(3) ............(Omitted as unnecessary) 

(4) (Omitted as unnecessary) 

Section 5 

Order of leasing of vacant building. 

(D The Controller may, by order to 
writing served on the Imidlord, dir^ 
that any vacant budding whether 
matlon of its vacancy has been given by 
the landlord under sub-section (1) of se^ 
tion 4 or not be ^ven on lease to sup 
public authonty or other persons as M 
may think fit 

^ EXPLANATION —A bufldmg may b* 
directed to be leased under this section 
notwithstanding that it is subject to an 
agreement of lease or bat been let or De- 
cided m contravention of sub-section 
(2) of section 4. 

(2) (omitted as unne<»ssary) 

Section 8 

Procedure to be followed before oru^ 
tog leasmg of any building for a public 
authonty or other person. 

(1) Before Isstiig any order under 
Sftetfim 5 or Section 6 the Controller — 

(a) shall call upon the landlord or 
other person who may be In possessi on oS 
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the building by notice in writing to show 
cause, within seven days from the date 
of the service of such notice on him, why 
the building should not be ordered to be 
leased to a public authority or other per- 
son as may be specified in the notice? 
and; 

(b) may, by order direct that neither 
the landlord nor any other person shall 
without the permission of the Controller 
dispose of or structurally alter the 
building or let it out to a tenant or oc- 
cupy it or use it tmtil the eirpiry of such 
period not exceeding one month, as may 
be specified in the order. 

(2) (omitted as unnecessary) 

(3) (omitted as unnecessary) 

(4) K, after considering the causes, if 
any, shown by the landlord or other per- 
son in possession of the building, the Con- 
troller is satisfied that it is necessary or 
expedient so to do, he may by an order 
in writing direct the buil^g to be leas- 
ed to such public authority or other per- 
son specified in the notice under sub-sec- 
tion (1) at such rent as shall be specified 
in such order and may make such further 
orders as appear to him to be necessary 
or expedient in connection therewith: 

(5) (omitted as unnecessary) 

Rule 3 : — 

Intimation of vacancy and notification 
of vacancies : — 

(i) The intimation of vacancy of the 
building to be given by a landlord under 
sub-section (1) of Section 4 shall be in 
Form 1 in triplicate. 

(ii) Immediately after the receipt of 
intimation of vacancy of any building 
the Controller shall specif a date of 
hearing for considering the causes, if 
any, shown by the landlord and other 
persons. He shall send a copy of the in- 
timation of vacancy and report the date 
to which the case stands posted for select- 
ing the public authori^ or person in 
whose favoim an order may be made 
under section 8, to the State Govt, or 
where an oflficer has been authorised 
under the proviso to sub-section (2) of 
Section 8, to such officer and shall notify 
on the notice board of his office the parti- 
cnilars of the bmlding given in items 1, 
2, 4 and 9 of Form I, and also notify the 
date to which the case stands posted and 
shall keep a copy of the intimation in the 
office for the inspection of all persons 
desiring to see it.” 

7. The object of the Act, as stated 
in its preamble, inter alia, is to provide 
for the control of the leasing of buildings. 
The light of owners of biiildings to oc- 
cupy or Jet their buildings is restricted by 
the provisions of the Act contained in 
Part n. Under the scheme of the Act, 
the object of control of the leasing of the 
buildings, is sought to be achieved by the 
Controller making a selection of the ten- 
ant in respect of a vacant building to 


be let or relet and the landlord being 
directed to lease the same to the tenant 
selected by the Controller. The tenant 
selected by the Controller is deemed to 
be the tenant of the landlord with efiect 
from the date on which the possession 
of the building is delivered. If the land- 
lord falls to deliver possestion of the 
building to the tenant selected by the 
Controller, the Controller or any officer 
authorised by him, is empowered to take 
possession of the building after removing 
all obstructions and give Possession to 
the tenant (vide Section 10 of the Act). 

The Act by Section 4(1), imposes a sta- 
tutory obligation on every landlord to 
give intimation of vacancy within fifteen 
days after the building becomes vacant. 
It further forbids every lairdlord from 
letting or occupying a building which 
has become vacant without giving inti- 
mation of vacancy (vide sub-sec. (2) of 
Section 4). This restriction prohibiting 
every Imdlord from letting or occupying 
a bmlding which has become vacant 
without ^ving intimation of vacancy to 
the Controller is intended to achieve the 
object of the Act. 'Where the landlord 
gives intimation of vacancy as provided 
under the Act, pending orders makin g the 
selection of the tenant, the landlord is 
under a statutory obligation to keep the 
building vacant for the duration of the 
period prescribed hr sub-section (2) of 
Section 4 viz., a period of fifteen days 
from the date on which the intimation of 
vacancy is received by the Controller or 
within a period of one week after the 
termination of the proceedings under Sec- 
tion 8, if any, whichever is later. The, 
statutory obligation imposed on every, 
landlord, to so keep vacant such build- 
ing during the said period is not an ab-j 
solute restriction; the statute emtrawers' 
the Controller to relax that restriction. 
The scope and ambit of that power of 
the Controller under Bul>section (2) of 
section 4 will be conadered a little 
later. 

8. Immediately on receipt of intima- 
tion of vacancy, the Controller is requir- 
ed to take the following steps; 

(a) He shall issue a notice as provided 
under clause (a) of sub-section (1) of 
Section 8 calling upon the landlord to 
show cause, within seven days from the 
date of service of such notice, why the 
building should not be ordered to be 
leased to a public authority or other per- 
son as may be specified in the notice. 

(b) He shall specify a date of hearing 
for considering the causes, if any, shown 
by the landlord and other persons and 
take all steps as required by sub-nile (ii) 
of Brde 3. 

(c) He may by order direct that nei- 
ther the landlord nor any other person 
shall without his permission dispose of 
or structurally alter the building or let it 
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leasing of a building which is not vacant. 
The order directing the building to be 
leased is made under sub-section (4) of 
Section 8; the jurisdiction to make the 
order imder section 8(4) is in respect of 
a building vacancy intimation of which 
has been given or should have been 
given by the landlord under Section 4(1). 
If permission under Section 4(2) is given 
to the landlord to occupy the building 
imtil the termination of the proceedings 
under Section 8. the building does not 
cease to be a building in respect of which 
the Controller has jurisdiction to make 
the order under Section 8(4). 

13. For the reasons mentioned above, 
we answer the questions referred to the 
Full Bench as follows: — 

Questions 1 and 3: 

Section 4(2) prohibits a landlord from 
letting, occupying or permitting to be 
occupied a building referred to in sub- 
section (1) without giving intimation of 
vacancy to the Controller. The said res- 
triction imposed by the statute is abso- 
lute. "^ere the landlord gives intimation 
of vacancy the restriction on his rights 
IS limited to the period specified in sub- 
section (2) of Section 4 during which he 
is under a statutory obligation^ to keep 
the building vacant. That restriction how- 
ever is relaxed or removed where the 
( Controller grants permission to let. oc- 
cupy or permit to be occupied; but such 
permission is limited to and operative 
only for the period specified in Section 
4(2) and cannot extend beyond that per- 
iod. The rights of the landlord after the 
termination of the proceedings under 
section 8 are controlled not by Section 
4(2) but by other provisions of Para II 
of the Act. 

Question 2; 

The stage at which the Controller is 
required to consider the cause ^own by 
the landlord is when he determines whe- 
ther he is satisfied or not about the 
- necessity or expediency of making an 
order under sub-section (4) of Section 8. 
If the building is bona fide required by 
the landlord for occupation by himseli 
he may satisfy the Controller that it is 
not necessary or expedient to make an 
order directing the building to be leas- 
ed. Where the Controller, on being satis- 
fied with the cause shown, makes an 
order to the effect that it is not neces- 
sary or expedient to direct the building 
to be leased to a tenant to be selected 
by him, the landlord is free to occupy 
-•.-the hulldi^. 

Kule 3(ii) is not repugnant to section 4 
(2) of the Act and therefore valid. 

LGC/D.V.C. Eeference answered 

accordingly. 
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M. SADASIVAYYA and 
D, M. chandrashekar. jj. 

M. Parekh and Brothers. Petitioners v. 
State of Mysore and others. Respondents. 

Writ Petns. Nos. 1648, 994 to 1001, 909, 
910 and 914 of 1967. 

(A) Municipalities — City of Bangalore 
Monicipal CtJrporation Act (69 of 1949), 
97. 98(1), 130 and Sch. in. Part V, 
CL VIU — Scope — - Levy of Octroi duty 
on animals and goods — Procedure under 
S. 98(1) must be followed — Object of 
procedure indicated — Levy of Octroi 
without following procedure is without 
authority of law and violative of Art. 
265 of the Constitution — Bangalore 
City Municipality — Notification dated 
4-4-1967 imposing octroi on additional 
goods held ultra vires — (Constitution 
of India, Art. 265). 

The Notification D/- 4-4-1967 Issued by 
the _ Bangalore Municipal Corporation im- 
posing octroi duty on certain additional 
goods similar to the goo^ which had 
already been subjected to octroi in pur- 
suance of a prior resolution of 26-9-1950 
but without following afresh the proce- 
dure prescribed by S. 98(1) is ultra vires 
and is quashed. (Para 7) 

While section 97 provides the compet- 
ence for the Corporation to levy taxes 
and the duties enumerated therein. Sec- 
tion 98(1) and (2) prescribe the procedure 
to be followed by the Corporation for 
Imposfag the tax or duty. The procedure 
prescribed in suh-section (1) of section 
98 is intended to serve a very real pur- 
pose. Part of the purpose of this pro- 
vision appears to he that there must be 
an opportunity for all aspects of the 
matter being placed before the Corpora- 
tion for its consideration, before it fin- 
ally determined to levy the tax or duty 
and at any particular rate and for any 
particular period, if any. Compliance with 
this proyision is necessary, before the 
Coloration could levy the taxes and 
duties. The Corporation has no power to 
levy the taxes and duties enumerated in 
Section 97. totally ignoring the provisions 
of Section 98 and in particular, sub-sec- 
tion (1). AIR 1965 SC 895. Ret to. 

(Para 3} 

S. 130 of the Act is not a charging 
section and the infirmity resulting from 
total non-compliance •K'ith the procedure 
prescribed by sub-section (1) of Section 
98 is not in any way cured by the cita- 
tion of Section 130 in the impugned noti- 
fication. AIR 1962 SC 1263, Ret (Para 4) 

The fact that there was compliance 
with the provisions of Section 98(1) at 
the time when octroi was levied on cer- 
tain specified goods, cannot free the cor- 
poration from its obligation to comply 
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with the requirements of Section 98(1) 
when it Eubsequaitly wants to levy 
octroi on other totally different goods. On 
the strength of the resolution of Sern 
tember 1950 &e Corporation cannot «- 
tend the levy of octroi to the goods spe- 
cified m the s^edule to the impugned 
Notification totally ignoring the require- 
ments of Section 98(1) of the Act Any 
levy of octroi m total disregard of Sec- 
tion 98(1) cannot be said to be a levy 
which has the authority of law and the 
same would be violative of Article 265 of 
the Constitution. (1964) 1 Mys LJ 401 & 
(1968) 1 Mys LJ 524, Dist (Para 6) 
(B) Civil P C. (1908), Pro — Interpre- 
tation of Statutes — Taxing provision — 
Construction which would greatly dimi- 
nish the efficacy of the provision should 
not be accepted unless its language is 
clear and compels such conatmction. 

(Para 5) 

Cases Referred Chronological Paras 
(1968) 1968-1 Mys. LJ 524“W P 
No 704 of 1966 Spencer & Co. 

Ltd V State of Mysore and Cor- 
poration of City of Bangalore S 

(1965) AIR 1965 SC 895 (V 52)- 
(1965) 1 SCR 970 Kara Buland 
Sugar Co Ltd. v Municipal 
Board. Ramnur 8 

(1964) 1964-1 W U 401 -ILR 
(1964) Mys 948 A Snniwasa 
Murthy v Corporation of Oty 
of Bangalore 5 

(1962) AIR 1962 SC 1263 (V 49)- 
(1961) 3 SCR 698 Bangalore woollen 
Cotton & Silk Mills Co Ltd. v 
Corporation of City of Bangalore 4 
F Subba Rao and D Lakshmikan- 
than, for Petitioner S V Subrah- 
manyam and K. Gopalaknshmu for all 
Respondents (except in W P No 1648 of 
1967) 


S&DASIVATTA, J — The Corporation 
of the City of Bangalore (hereinafter 
referred to as the Corporation) who is 
the contesting respondent In all these 
pfc^tnfruri:^ cssuwf a asUSscifya es fKr 
Exh ibit A dated 4-4-1967 m which it 
was stated that the Administrator of the 
Corporation, exerasmg the powers of the 
Standing Comimttee (Taxation and Fm- 
ance) and the Corporation and in exer- 
cise of the powers under Section 130 of 
the City of Bangalore Mumapal Corpora- 
tion Act, had deaded that the Axtides 
noted m the Schedule of the notification 
should be subjected to levy of octroi at 
the rates notrf against each with efiect 
from the 1st day of May 1967 the said 
articles being mcluded under Clause Vin, 
Part V, Schedule HI of the City of 
Bangalore Mumapal Corporation Act, 
1949 In the Schedule of that Notification, 
48 Items of goods together with the rates 
of octroi imposed on them, have been spe- 
cified. The petitioners in these wnt po- 
tions are all dealers in one or more of 


the articles spedfied in that schedule. In 
these writ petitions, they have challenged 
the validity of the levy of Octroi and 
have prayed that the Corporation be 
restrained from collecting Octroi under 
the aald notification. 


The main contention of the petitioners 
is that the procedure prescribed by Sec- 
tion 98(1) of the City of Bangalore Muni- 
cipal Corporation Act 1949 (hereinafter 
referred to as the Act) has not been 
followed that the levy of Octroi under 
the notification as per Exhibit A has not 
the authori^ of law pnd that any collec- 
tion under such a notification would be 
illegal In the counter-affidavit which has 
been fil^ on of the Corporation 

(vide the counter) In W P 994 of 1967 
the stand taken by respondents 1 and 2 
(namely, the Adminis trator and the Co> 
poration) Is stated as follows at para 2 — 
”(2) Respondents 1 and 2 do not pro- 
pose to file any counter as the point 
raised is a pure question of law It will 
be the contention of respondents 1 and 
2 that the levy Is legal even though the 
procedure presrfbed in Section 98 is 
not followed with respect to the goods 
covered under the Notification dated 4-4- 
1967’ 

2 Before proceeding to examine the 
merits of the rival stands taken by the 
contesting parties In these writ peti- 
tions, It would be advantageous to set 
out the material portions of Exhibit A 
and the relevant provisions of the Act 
Exhibit A.— 

’’CJorporation of the City of Bangalore 
Office of the Commissioner 
Corporation Office 
Bangalore Dated 4-4-1967 


NOTICE 

Whereas the levy of the octrd 
on animals and the goods brought 
within the Octroi Limits of the Corpora- 
tion has been deteimmed by the resolu 
tions dated 26th September 1950 of the 
Corporation and whereas it Is necessary 
to cEtend the levy of octroi on some 
more goods for augmentmg the resources 
of the Corporation and bring m 
under Octroi, goods which are similar to 
the goods that have already been subjeri- 
ed to octroi, the Administrator of the 
Corporation of the City of Bangalore 
exerasmg the powers of the Standing 
Committee (Taxation and Finance) and 
Corporation under S 47(A) oftheCityw 
Bangalore Mumopal Corporation Act 
1950 as amended from time to time and 
In exerose of tte powers under Section 
130 of the said Act, deaded that the 
articles noted hereunder should be suck 
J ected to levy of Octroi at the rates noted 
against each with effect from the 1st day 
of May 1967 the said articles being includ- 
ed imder Clause vm Part V Schedule 
in of the City of Bangalore Munlopsl 
Corporation Act, 1949 
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SCHEDULE 


SL No. 

Particulars of Items 

Tax of Octroi to be levied 

1. 

a 

a 

a 

a 

a 

a 

a 

- - a 

a 

a 

a 

48. 

a 

a 


K. S. N. Murthy Commissioner 
Corporation of Bangalore, Banga- 
lore.” 


Section 98{1) of the Act reads as fol- 
lows: — 

"98(1) Before the Corporation passes 
any resolution imposing a tax or duty for 
the first time it shall direct the Commis- 
sioner to publish a notice in the ofBcial 
Gazette and in the local newspapers _ of 
its intention and fix a reasonable period 
not being less than one month ^from the 
date of publication of such notice in the 
official Gazette for submission of objec- 
tions. The Corporation may, after consi- 
dering the objections, if any, received 
within the period spedfied, determine by 
resolution to levy the tax or duty. Such 
resolution shall specify the rate at wMch, 
the date from which and the period of 
levy, if any, for which such tax or duty 
s hall be levied” 

Section 130 of the Act Is as follows: 

\ "130. If the Corporation by a resolu- 

' tion determines that an' octroi should be 
levied on animals or goods brought vrith- 
in the octroi limits of the city, such 
octroi shall be levied on such article ot 
goods specified in Part V of Schedule 
at such rates not exceeding those laid 
down in the said part in such manner 
as may be determined by the Corpora- 
tion.” , __ 

Clause Vin in Part V of Schedule III 
of the Act is as follows: — 

*^Part "Vi 

Octroi on Animals and Goods. 

[See Sec. 97, Clause (a) and Sec. 130J 

18. The octroi on animals and goods 
phall be levied at the rate not exceeding 
the following: — 

Octroi Marimum rate 


CL YUL Other articles 
which are not specified 
above and which may 
be approved by ffie 
Corporation by an order 
in this behalf 2-0-0 per cent 

ad ^alorem. 

3. Section 97 of the_ Act e'numerates 
the taxes and duties which the Corpora- 
tion may levy. Clause (e) of that se<mon 
provides that the Corporation may le'^ 
octroi on animals or goods or both brought 
within tile octroi limits for consumption 


or use therein. While section 97 provides 
the competence for the Corporation to 
levy taxes and the duties enumerated 
therein. Section 98(1) and (2) prescribes 
the procediue to be followed by the 
Corporation for imposing the tax or duty. 
The procedure prescribed in sub-section 
(1) of section 98 is intended to serve a 
very real purpose. The public are afiord- 
ed an opportumty of putting forward 
such objections as they may desire, with- 
in the period set out in the public notice 
published in the official Gazette and the 
local newspapers. Under Section 98(1), 
the Corporation is required to consider 
those objections and then deter min e by 
resolution to levy the tax or duty speci- 
fcdng the rate at which and the date 
from which and the period of levy, if 
any, such tax or duty shall be levied. 
No doubt, the Corporation is not botmd 
by any of those objections: but still it 
is required to consider those objections. 
Part of the purpose of this provision 
appears to be that there must be an op- 
portunity for all aspects of the matter 
being placed before the Corporation for 
its consideration, before it finally deter- 
mined to levy the tax or duty and at 
any particular rate and for any parti- 
cular period if any. Compliance with 
this provision is necessary, before the 
Corporation could levy the tax and 
duties. 

In AIR 1965 SC 895, Eaza Buland 
Sugar Co. Ltd. v. Municipal Board, Ram- 
pur, the Supreme Court, dealing with a 
somewhat s imil ar provision in the U. P. 
Municipalities Act, has stated as follows 
in para 9 at page 900 : — 

"We shall first deal with what we 
have called the first part of S. 131(3). 
This provision deals with taxation. The 
object of providing for publication of 
proposals and draft rules is to invite ob- 
jections from the inhabitants of the 
municipality, who have to pay the tax. 
The purpose of such publication obvious- 
ly is to further the democratic process 
and to provide a reasonable opporturuty 
of being heard to those who are likely to 
be affected by the tax before imposing it 
on them It is true that finally it is the 
Board itself which settled the proposals 
vrith respect to taxation and subpoits 
them to Government or the prescribed 
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authonty as the case may be for ap- 
prove Even so we have no doubt that 
the object behind this publication is to 
find out the reaction of tax pavers Rene- 
rally to the taxation proposals, and It 
may very well be in a particular case 
that Boaid may drop the proposals 
altogether and may not proce e d further 
with them. If the reaction of the tax- 
payers in general is ol disapprobation. 
Further the purpose served by the pub- 
lication of the proposals being to Invite 
objections, in particular from the tax- 
payers, to the tax proposed to be levied 
on them, the legislature In its wisdom 
thought that compliance with this part 
of S 131(3) would essentially carry out 
d^t purpose In the clrcumstaficea If we 
are to hold that this part of S 131(3) was 
merdy directory the whole purpose of 
the very elatioraie procedure pro^dded In 
Ss. 131 to 13S for the unposluon of tax 
would become meaningless, for the main 
baas of that procedure is the considera- 
tion of objections of tax payers on the 
proposals of the Board." 

We find no warrant or fustiflcation for 
the contention that It would be within 
the competence of die Corporation to 
levy the taxes and duties enumerated tn 
Sc^on 97 totally ignoring the provi- 
sions of Section S3 end in particular. sub> 
section (l) 

4. In the Impugned notification as per 
Exhibit A. section 130 of the Act has 
been cited. But, that is not a charing 
section and the infirmity resulting from 
total non-compliance with the procedure 
prescribed by sub-section (l) of Section 
98 is not in any way cured by the 
citation of section 130 It has been point- 
ed out by the Supreme Court in Banga- 
lore Woollen, Cotton and Sli btills ^ 
Ltd. V Corporation of the City of Banga- 
lore AIR 1962 SC 1263 at p. 1265 that 
Section 130 Is not a charging section but 
imposes a limitation on the power of the 
Munjdpality as to the rate at which a 
tax can be imposed. Further it appears 
from that judgment, that the Supreme 
Court proceeded on the basis that In that 
case there was compliance irith the pro- 
visions of Section 98(1) of the Act. The 
contention that there was not BUfBdent 
compliance with the provl^ma of Seo> 
lion 98(1) was iu>t acwpted, 

5. Ur Subramanyam, the learned Ad- 
vocate appearing for the Corporation 
argued, m the alternative, that Se^on 
97 of the Act sets out the beads of taxa- 
tion and that If the Corporation had 
followed the procedure prescribed under 
Section 98(1) in imposing a tax or duty 
for the first time under any parhcular 
head of taxation, then, it would not be 
necessary to fellow that procedure again 
when the Corporation subsequently 
wanted to levy tax or duty on new ob- 
jects under the mttip head of taVaHrtn 


Following up this argument, the learned 
Advocate stated that under clause (e) ot 
Section 97 an octroi on animals or goods 
or both (brought within the octroi limits 
for consumption or use therein) was a 
head of taxation and tiiat as the proce- 
dure prescribed under Section 98(1) had 
already been followed when the Corpora- 
tion passed the resolution imposing octrd 
for the first time on certain animals and 
goods. It was not necessary to foDow 
that procedure again when the Cor pora^ 
bon subseouently wanted to lew octra 
OB the additional goods specified In the 
schedule to the impugned notificabon as 
per Exhibit A. In support of this arg^ 
menL the learned Advocate wantro to 
rely on certain observabons made la 
(1961) 1 Mvi U 401 A. Snnivaa 

Murthv V Corporation of the City of 
Bangalore and in W P No 704 of 1965 
Spencer & Co Ltd. y State of Mysore 
and the CorporaUon of the (^ity of 
Bangalore reported in (1968) 1 Mvs U 
524 and connect^ W P Nos. 711 71i 
713 1871 2026 and 2027 of 1966 and 591 
and 592 of 1967 

In the reported In (1964) 1 Hys 
U 401 the Quesbon was whether when 
a new area was included in the Corpora- 
bon limits and that area became 
Ject to aU the laws of the Ctorpo^w. 
the procedure laid down under SeroQO 
98 had to be foUowed again for the 
of prooerty tax on buildings and to®* 
In the newly included area. It was held 
that it was not necessary 

In W P No 704 of 1966-0968) I 
Mys. IJ 524 and connect^ petitions, w 
ground on which It was considered ^ 
necessary to follow the procedure u po ^ 
aectlcn 98(1) was that the impugned levy 
on vacant land merely provided for a 
now basis for corcputation of the rax ot 
V acant land which had already been su^ 
jected to property tax which w^ belw 
levied since a number ot years both ot 
buildings and vacant Ta^d, thoufihtne 
computation had b«n on a difiei^* 
basis. It was in those dreumstances 
the impugned tax on vacant land was n« 
conadered as a new tax imposed foi" /f? 
first time. In (1968) t Mys. LJ524atp. 54‘» 
this Court has stated as follows:— * 


"The tax, with which we are concern- 
ed In these cases, is undoubtedly the pro- 
perty tax It Is not disputed that the p!^ 
Perty tax bad been imposed long ago by 
a resolution and that it has smee b^ 
levied for a number of years. Before me 
amendments, the property tax was a tax 
levied both on binidlngs as well ot on 
lands, although in the case of both the 
basis ol computabon was the annual value. 
The only question therefore is whe^er a 
change brought about by its amending 
in the basis of the computabon of tp* 
tax. so tar as It relates to vacant lan^ 
may be r^arded as a change in tna 
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jiature of the tax its^ in such a way as 
to make it necessary to hold that the tax 
in respect of land is a new tax alto- 
gether. 

Prima fade, it appears to us that the 
amendments cannot have the efEect of 
converting the property tax in respect 
lands into quite a new tax altogether. 
Ht continues to retain its character as 
Jffoperty tax. Only the basis of calcula- 
tion and the rate of tax have been 
c han ged, both by the statute itself, with- 
out the Corporation being called upon to 
Efiect any such change by a ar^lution.” 

Thus, they were all cases pert aining 
So property tax and not the levy of 
octroi; the question did not arise there, 
Eor consideration as to whether compli- 
ance with the requirements of Section 
08(1) was not nectary when the Cor- 
poration wanted to impose octroi on cer- 
tain specified goods, merely because on a 
previous occasion vdien octroi was im- 
posed on certain other goods there had 
been compliance with Section 98(1); any 
observations made in those decisions 
were only in the context of examining 
the contentions pertaining to the validity 
of the property tax; therefore, they can- 
not be of any assistance in the present 
case. It may also be stated that the Cor- 
poration had not taken such a stand in 
the case (pert aining to the levy of 
Octroi) which went up to Supreme 
Court and which was decided in the 
Judgment reported in AIR 1962 SC 1263; 
En that case, as already stated, there 
was compliance with the pro\’isions of 
Section 98(1) of the Act. The construc- 
tion which Mr. Subramanyam seeks to 
place on the expression 'imposing a tax 
or du^ for the first time’ occurring in 
Section 98(1), is imposing for the first 
time one of the new heads of taxes 
enumerated in clauses (a) to (h) of 
Section 97 and not imposing for the 
Srst time the same head of tax on a 
fresh object which was not hitherto 
subjected to tax. If the construction 
proposed by Mr. Subramanyam is ac- 
cepted, it would lead to the following 
results. Once the Corporation has 
hnposed octroi on a few articles, it can 
extend the imposition of octroi to hund- 
reds of new articles without ^ following 
the procedure under Section 98(1). 
Such a construction would greatly dimi- 
nish, if not render nugatory, the ef- 
ficacy of Section 98(1) which requires 
notice to be given to ti^e public of the 
prososal to imjjose a and the objec- 
tions of the public to be considered 
before the Corporation deddes to impose 
a ta'g’ . A construction which leads to such 
results diould not be accepted unless the 
language of the Section is dear and com- 
pels such a construction. 

6. Mr. Subramanyam has filed copira 
ot the resolution of, the Corporation of 


September 1950 which has been referred 
to in _ the impugned notification as per 
Exhibit A. That resoltition does not pur- 
port to levy octroi on all goods entering 
the octroi limits. The relevant part of 
that resolution refers to levy of octroi, 
only on certain specified goodk The fact 
that there -was compliance with the provi- 
sions of section 98(1) at the time when 
octroi was levied on. those spe^^ed 
goods, cannot free the Corporation from 
its obbgation to comply with the require- 
ments of Section 98(1) when it subse- 
quently wants to levy octroi on other 
totally different goods like those men- 
tioned in the schedule of Exhibit A, On 
the strength of the resolution of Septem- 
ber 1950. the Corporation cannot extend 
the levy of octroi to the goods specified 
in the schedule of Exhibit A, tot^ly ig- 
noring the requirements of Section 98(1) 
of the Act. The important point to be 
noted is. that in respect of the particular 
goods set out in the schedule of Exhibit 
A, the public did not have any oppor- 
tunity of submitting their objections or 
the Corporation considering the same, as 
is required under Section 98(1) of the 
Act ihe result is, that in the present 
case, so far as the goods specified in the 
schedule of Exhibit A are concerned, 
there has been a total disregard of the 
provisions of section 98(1). Any levy of 
octroi in total disregard of Section 98(1) 
cannot be said to be a levy which has the 
authority of law and the same would^ be 
violative of Article 265 of the Constitu- 
tion. 

7. In the result, the impugned notifi- 
cation as per Exhibit A is quashed and 
the respondent Corporation is ordered not 
to collect any octroi from the petitioners 
on tte basis of the said notification. The 
petitioners will get -their costs from the 
respondent Corporation. Advocate’s fee 
Es. 100/- in each of these writ petitions. 

KSB Petitions allowed. 


Am 1969 MYSORE 171 (V 56 C 33) 
A. R. SOMNATH IYER AND 
AHMED ALI KHAN, JJ, 

The Management of National News- 
papers, Tainadu, Petitioner v. K. Jaya- 
thirtha Rao and others. Respondents. 

Civil Petn. No. 80 of 1966, D/- 30-9- 
1968. 

Working Journalists (Conditions of Ser- 
vice) and Miscellaneons Provisions Act 
(1955). S. 17 — Working Journalists 
(Fixation of Rates and Wages) Act 
(195S). S. 9 — Claim for back wages by 
working journalist — Cessation of rela- 
tionship of employer and employee at the 
time of claim does not bar application of 
those provisions. 

KI 1 /LL/P 6 O 5/68 
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Cessation ol lelationsMp of employer 
and employee at the time when a claim 
Is made for the recovery of wages, does 
not make the provisions of S 17 of 1955 
Act and those of S 9 of 1958 Act, Inap* 
phcabl^ The emphasis of these sections 
Is on the existence of the relationship of 
employer and employee during the 
period to which the clafm relates. It does 
not insist upon the subsistence of that 
relahonslun when the claim is made. 
When the object of these two laws Is to 
assist speedy recovery of the emolu- 
ments due to an employee and when 
S 9 of 1958 Act proves for recovery 
even after the deatii of the claimant at 
the instance of his legal representative, 
there can be scant reason for thinking 
that a workmg journalist after he ceases 
to be an employee, cannot himself claim. 

(Paras 4. S and 6) 
M. N Farukhi, for Pebticmer N S 
Chsndzasekhar, icT K. Subha Rao iot 
Respondents Nos, 1, 2, 3 & 5 
ORDER — We are asked m this dvQ 
petition by the Management of a News- 
paper industry to qua^ an order made 
by the Labour Court imder Section 17 of 
th» Working Journalists (Conditions of 
Semcel and Miscellaneous Provisions Act 
1995 which wiU be referred to as the 
1955 Act and Stction 9 of the Working 
Journalists (Fixauan of Rates and Wages) 
Act, 1958 which will be referred to as 
the 1958 Act, By that orier which was 
made on an appucabon presented by su: 
quondam employees ol the newspaper 
concern, the Labour Court directed the 
payment ol the wages which became due 
under the 1955 Act on their fiction 
under the 1958 Act. Section 2(f) of the 
1955 Act defines a -woiVdng joumallst, 
and it is undisputed that respondents 1 
to 6 during the period to which the 
glaim znade by them related, were work- 
ing journalists as defined fay that clause. 
Section 17 of that Act authorises an ap* 
plication by a 'newspaper employee' to 
an authority specified by the State Gov- 
ernment for a certificate to the Collector 
that the amount claimed by him was due; 
and. that certificate when granted, autho- 
rised the Collector to recover the amount 
specified in the certificate as an arrear 
of land revenue 

2. Section 9 of the 1958 Act contains 
EiTTiilar proviaons lor the recovery of 
the amount fixed as wages imder the 
provisions of that Act. The expression 
mewTiaper onployee’ occurring In Sec- 
tion 17 of the 1955 Act is defined by 
Section 2fc) of that Act and that defini- 
tion says that a newspaper employee 
means a working journalist 


3, The petitioner which Is the news- 
paper concern did not dispute that res- 
pondents 1 to 6 were working jouroa- 
lists during the period to which the 


claim made by them related. But It was 
contended before the Inbour Court 
since on the date of the presentation of 
their applications for a certificate they 
ceased to be employees, they were not 
working journalists at that point of time, 
and so the relevant statutory providons 
became inapplicable. The Labour Court 
repelled that contention whi^ Is again 
reiterated before us by Mr Farukhi, the 
petitioner’s learned Advocate 

i We are of the opinion that the ces- 
sation of the relationship of employer 
and employee between respondents 1 to 
6 and the petitioner at the pomt of time 
when a olattn was made did not make the 
provisions of Section 17 of the 1955 Act 
and those of Se& 9 of 1958 Act, inappli- 
cable. The scheme of these two laws 
makes It clear that their purpose was to 
assist speedy recovery of the amounts 
which became due to a working journa- 
list when he was an employee and the 
postulate that the right to that speedy 
recovery perishes when the working 
journalist ceases to be an employee can- 
not be sound Nrither Section 17 of the 
one Act nor Section 9 of the other re 
stricta its provisjon to a person who is 
still a working journalist when the claim 
IS made^ On the contrary, their provf- 
aons reveal that if the person who 
a Halrn was a working journalist during 
the Mriod to whl^ the elftnf* relates^ be 
could seek the recovery of the amounj 
dje to hin^ whether or not he contmurf 
to be a working journalist when the 
claim Is made. 

5 There Is something in Section 9 of 
1958 Act which reinforces this view 
That section provides that recovery under 
^ provislous is possible even after the 
death of working journalist and at tb« 
“Stance of his legal representative. If « 
I^al representative of a working Journa- 
list can make a platm under that Section 
^ter the death of the woridng Journafist 
there can be scant reason for thinking 
that a working journalist after be 
to be an employee cannot himself make 

*1 Haim. 

The wnpha.'ds ol Section 17 of 
1955 Act and Section 9 of the 1958 Act 
Is on the existence of the relationship of 
^ployer and employee during the period 
to which the Haim relate It does not 
insist upon the subsistence of that reU- 
“Cndnp when the Haim la made. If the 
object of the two laws is to assist speedy 
recoiery of tlie emoluments due to an 
cniployee so that he could be protected 
ogainst privation and economic embarrass- 
meat, there would be no justification for 
takmg the view that one who is still an 
^ployee and therefore continues to earn 
is alone entitled to speedy recovery of 
the amojuts due ^ him while one who 
has ceased to earn on cessation of employ* 
ment is not 
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7. Mr. Farukhi does not dispute that 
flie amounts determined to be due to res- 
pondents 1 to 6 was really due to them, 

8. We therefore dismiss this dvil 
petition, 

JIYE/D.y.C. Petition dismissed. 
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Bhimappa Timmappa Kividi, Petitioner 
V. Gireppa Laxmappa Kivadi. Respon- 
dent, 

Chvil Revn. Petn, No. 837 of 1968, D/- 
2-9-1968, against order of . Munsiff 
Mudhoh D/- 17-6-1968. 

Civil P. C. (1908), O. 40, R, 1 — Plaint 
returned for want of jurisdiction — 
Court appointing receiver during pend- 
ency of suit — Term of receiver not ex- 
pressly fixed — Court can issue direction 
to receiver even after refiling of suit in a 
proper court — Probability of anomalous 
situations — Remedy open to parties. 

The legal position with regard to the 
continuance of receivers is that even if 
the suit comes to an end, in the absence 
of fixation of his term of office in express 
terms, he is answerable to the court which 
appointed him till he is finally discharged 
by a specific order to be made by that 
Court Even after the decree in a smt the 
Court has ample power _ to continue the 
receiver if the exigencies of the case 
call for such continuance. AIR 1962 SC 
21, Foil (Para 9) 

Thus, where the receiver was appointed 
by the Court but was not discharged by 
specific order and subsequ^tly the pl^t 
was returned to the plaintifi for re-filing 
it in a court having jurisdiclion to deal 
with it al&ough the suit came to an ^d 
the moment the order was made directing 
the return of the plaint that comrt was 
competent to issue directions with regard 
to the discharge of the functions of his 
office as a receiver even after the refiling 
of the plaint by the plaintiff in a proper 
court (Para 9) 

It Is true that if a smt is .pending in 
one court anci the receiver is answerable 
to another, it might lead to some an(> 
malous situations. But that by itseR is 
not a ground to hold that the receiver 
gbaP not be answerable to _the Court 
which appointed him until he ^is properly 
discharged in accordance with law. In 
such an eventuality, the court which has 
seisin of the original suit is not power- 
less to give appropriate directions by pro- 
viding for the continuance of the receiver 
thus making him responsible to itself. It 
is not also difficult for either party to 
move the Court which appointed the 
receiver in the first Instance to put an 


end to the recdvership thus leaving the 
parties free to move the court before 
which the mattCT is pending for such 
orders as the exigencies may require. 

(Para 10) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 21 (V 49)== 

(1962) 1 SCR 868, Hiralal Patni 

V. Loonkaran Sethiya 7 

H. F. M. Reddy, for Petitioner; B. V- 
Deshpande and T. J. Chouta, for Respon- 
dent 

ORDER ' This petition is directed 
again^ an Order made by the learned 
Munsiff at Mudhol, in Misc. Application 
No. 7 of 1967 on 17-6-1968. 

2. This application came to be pre- 
sented by the plaintiff in C. S. No. 31 of 
1965. This suit it may be mentioned, was 
disposed of with a direction that the 
plaint be returned on account of want of 
pecuniary jurisdiction in that Court to 
entertain it It would appear that subse- 
quent to such a return the suit was re- 
presented or re-filed in the Court of ffie 
Civil Judge at Bagalkot The said suit is 
SpL C, S. No, 22/67. While the suit was 
pending in the Court of the Munsiff at 
Mudhol, an order of temporary injunc- 
tion was made, against which an appeal 
was preferred. In the course of the hear- 
ing of that appeal the parties appear to 
have come to terms and agreed for the 
appointment of a receiver to be nominat- 
ed by the trial Court, It was further 
agreed that out of the realisation, by way 
of rent or otherwise, from the suit lands, 
the plaintiff was to take l/3rd and the 
balance 2/3rds to be drawn by the de- 
fendants. There was an order in terms 
of the above agreement After the suit 
was remanded to the Court of the Mun- 
siff, a receiver was nominated and he 
took possession of the properties. It is 
stated that about Es. 3,700/- was deposit- 
ed as proceeds realised by the receiver 
from the suit properties. It is not in dis- 
pute that the defendants had drawn 2/3rds 
of the said money after furnishing the 
security. 

3. Sri H. F, M. Reddy, the learned 
Counsel appearing on behalf of the peti- 
tioner. however submits that his dient 
has not withdrawn the money in terms 
of the above agreement In so far as the 
next year or years in question are con- 
cerned, one of the parties approached the 
learned Civil Judge before whom the re- 
filed suit v/as pending. The learned Civil 
Judge disposed of the application vir- 
tually directing the parties to approach 
the Court which appointed the receiver. 
It was thus that the defendants were 
compelled to approach the Court of the 
Munsiff at Mudhol, although there was 
no suit as such pending before it. It may 
be relevant to mention that even before 
approaching the learned Ciril Judge for 
the relief, the Court of the learned Mun- 
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riff at Mudhol had t?een mored for an 
appropriate Order That Court had reject- 
ed the said application, being of the 
that It was the Court of the Civil Judge 
which was the a ppro priate forum for 
making an order in that regard. In these 
circumstances, the plamtifl filed Misa 
Application No 7 of 1967 and secured 
the Order impugned herein. 

4 Sri H. F M. Reddy the learned 
counsel appearing on behalf of the peti- 
tioner submits that the learned Munsiff 
was not competent to make the order as 
no suit In regard to property under recel- 
yership was pending before him. He fur- 
ther submits that in the absence of an 
order for the continuance or for the 
Irtsh appomtment of a receiver made by 
the learned Civil Jude, no direction could 
be issued by a Court vriiich had no seism 
of the onginal dispute. He proceeds to 
argue that a receiver being an officer of 
the Court will have to seek directions 
every now and then vdth rQ?ard to van- 
otts matters relating to the management 
of the properties. Hence the more appro- 
mate court would be the Court which 
nas seism of the orlglnat dispute. It ta 
also hla contention that the original 
agreement regarding the appointment of 
a receiver was entered Into to the pre-> 
judice of the mmor plaintiff. According 
to him. the appeuitmeot was agreed upon 
by some counsel acting tor and on behalf 
of the counsel for the minor plaintlS Ris 
argument Is, at any rate, this co m promise 
ahimld not be held binding on the minor 
plaintiS In view of all these drcumstan- 
ces. 

5 Taking the last of his contentions 
first, relatii^ to the prejudidal nature of 
the compromise, suffice It to say that his 
remedy is to have the receivership deter- 
mined or at any rale to have the terms 
of the comproodse armuiled. substitut- 
ing them by an order of the Court hay- 
ing regard to all the facts and clrcum- 
etances which have a bearing on the equi- 
ties of the case. It is, therefore, un- 
necessary to deal with this aspect of ths 
matter further 

6 The next contention of Sri Reddy 
b that the Court which appointed the 
reeei\»er namely the Court of the Mua- 
riff. Mudhob was not competent to make 
this direction, which according to Mm fs 
one made under Rule 3 of Order 40 C. 
P C It therefore, follcTws according to 
his submission that it is the Civil Judges 
Court that is competent to make the 
direction. To this extent Sn R^dy coit- 
cedes the poslUon. It mil be seen from 
&e subnusrion of Sri Reddy that the 
primary contention is that the Court of 
the Mundff ceases to exercise jurisdic- 
tion over the receiver even In the absence 
of the pendency of a suit relating to 
subject matter of the receivership la that 
Court 
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7 On this contention, Sri T J Cbouta. 
the learned counsel appearing oo be- 
half of the respondent invited attentios 
of the court to a decision of the Su p reme 
Court reported in (1062) 1 SCR 868- 
(AIR 1962 SC 21). The passage in Ques- 
tion runs thus 

'Held that the reedver continued by 
the preliminary decree was entitled to 
function till he was discharge The legal 
position with regard to the conUnuanca 
of receivers is that (I) if a receiver Is 
appointed In a suit until Judgment the 
apDointment l5 brought to an end by the 
Judgment In the suit (Ul if a receiver is 
appointed in a suit vrithout his tenure 
bring expressly defined he will continue 
till he is discharged, (ill) even after the 
final disposal of the siut though as be- 
tween the parties Us funriions are usual- 
ly terminated, the receiver continues to 
be answerable to the Court till he Is 
finally discharged, and (iv) the Court has 
ample power to continue the receiver 
even after the final decree if the exigen- 
cies of the case so require The final de- 
cree in the present case did not finally 
dispose of the suit end did cot bring the 
appointment of the receiver to an end." 

8. While referring to this enundatfoa 
Sri Reddy concedes that the receiver 
cosUnues to be in possessios of the pro* 
perty and submits that it Is not open 
to the court to give further directions 
to the receiver once the suit comes to an 
end. If by this statement Sn Reddy means 
that a receiver is not answerable to the 
Court which appointed him. I cannot 
agree with him. It is dear from the 
above enunoation that he continues to be 
answerable to the Court. That, however 
does not dispose of the other contentious 
about the competence of the Court to 
Issue the direction. 

9 Adverting to the enunaaUon ex- 
tracted above It la dear therefrom that 
even if the suit comes to an end, in the 
absence of fixation of his term of office 
In express terms, he will continue tiU b® 
b discharged It Is also dear that he Is 
answerable to the Court till he IsflnaUy 
discharged by a specific order to be made 
by the Court. It is further dear th^ 
^en alter the decree in a suit the Court 
has ample power to continue the receiver 
if the exigenaes of the case call for 
such eontiruance. It. therefore foUo^ 
that the Court which appointed the 
reiver would be competent to Issu® 
directions with regard to the discharge 
of the functions of his office as a receiver 
It Is true that in the present case, the 
suit came to an end the moment the 
order was tnade dirrirtlng the return of 
the plaint to the for further 

action either by way of re-presentation 
or re-fUii^ of the pidnt in a Court hav- 
Jurisdiction to deal with it It I® 
oirrious fro m the drcuznstances obtaining 
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in this case that the receiver has not 
been discharged. In this view, so long as 
he is answerable to the Court, which ap- 
pointed him that court will continue to 
exercise jurisdiction over him in regard 
to every matter pertaining to the sub- 
ject-matter of the dispute 

10. It is. however, pointed out by Sri 
H. F. M. Reddy, that if a suit is pending 
in one court and the receiver is answer- 
able to another, it might lead to some 
anomalous situations. In my opinion, that 
by itself is not a ground to hold that the 
receiver shall not be answerable to the 
Court which appointed him until he is 
properly discharged in accordance with 
law. It is conceivable that certain situa- 
tions might arise which require giving 
directions to the receiver in the light of 
the proceedings in the original suit In 
siich an eventuality, the Court which has 
seLsin of the original suit is not power- 
less to give appropriate directions by 
providing for the continuance of the 
receiver tlius making him responsible to 
itselt It is not also difficult for either 
party to move the court which appointed 
the receiver in the first instance to put 
an end to the receivership thus leaving 
the parties free to move the Court before 
which the matter is pending for such 
orders as the exigencies rnay requira It 
follows from this discussion that either 

1 party is at liberty to approach the Court 
'of the learned Munsiff for the termination 
of the receivership. It is not disputed 
that the suit did come to an end the 
moment the plaint was returned to the 
plaintiff for further action. 

11. In the light of the discusrions, 
the petition deserves to fail and is dis- 
missed. 

12. In the circumstances of the case, 
I make no order as to costs. 

GDR/D.V.C. Petition dismissed. 
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A, NARAYANA PAI, J. 

Laxmi and others, Petitioners Para- 

meshwari Hengsu and others. Respon- 
dents. „ , 

Civil Revn. Petn. Nos. 93^% 

1681 of 1967. D/- 13-8-193 order 

of Civil J., Mangalore, D/- 18-1-1967, 


(A) Madras Aliyasanthana Act (9 ^ 
1949), S. 3G{5) — Hindu Succession Act 
. <1956), S. 7(2) — Hindu family govOTed by 
'^^’"Aliyasanthana Law — Suit for partition — 
Pr^minary decree allotting 
to kavarn of defendants 22 to 
all males — Deaths of defendants 24 and 
23 in 1957 and 1962 respectively — Snc- 
ccssion to their shares — Held (mvemcd 
by S. 7(2) of Hindu Succession Act and 


not by S. 36(5) of the Madras Act. (Alia- 
sanfhana law — Partition). 

In a suit for partition filed by some 
m^bers of a joint family governed by 
AJiasanthana^ law in South Canara Dis- 
trict. _ a prelirninary decree was passed 
granting certain share jointlv to a kavaru 
consisting of three male members defen- 
dants 22 to 24. Defendant ^ ffied before 
passing of the prelinunary decree, on 10- 
6-1957 and defendant 23 died on 9-3-1962. 
Legal representatives of both defendants 
were brought on record. It was contend- 
ed by defendant 22 that the three defen- 
dants being undivided members of the 
kavaru, defendant 22 as the surviving 
member was entitled to the entire share. 
Defendants 11. 12 and 16. on the other 
hand contended that the shares of the de- 
ceased defendants devolved on them as 
members of the nearest santhathi kavarus 
under S. 36(5) of the Madras Act Legal 
representatives of the deceased defen- 
dants claimed to be their rightful heirs 
under S. 7(2) of the Hindu Succession 
Act 1956. 

Held that defendants 22, 23 and 24 to- 
gether constituted a nissanthatM kavaru 
and divided itself from the main Kutum- 
ba but the said three members of the 
said kavaru did not get themselves divid- 
ed from each other; (Para 26) 

(2) that so long as the last surviving 

member of the said kavaru. viz. 22nd de- 
fendant was alive, devolution in favour 
of the nearest santhathi kavaru or kava- 
rus under S. 36(5) of the Madras Act 
could not take place; (Para 27) 

(3) that when the ^th and 23rd defen- 

dante died, they had an undivided inter- 
est in the properties of the kavaru of 
Mmself and other defendants and that 
the sdd imdivided interest quantified as 
provided by the Explanation to sub-sec- 
tion (2) of Section 7 of the Hindu Suc- 
cession Act, would devolve by intestate 
succession on their respective heirs under 
the said Succesrion Act. (Para 28) 

(B) Constitution of India, Art 254 — - 
Madras Aliyasanthana Act (9 of 1949), S, 
36 — Hindu Succession Act (1956), S. 7(2) 
— Repugnancy between Central and State 
Act — When arises — Acts held covered 
different fields and hence not repngnanf. 

As the Madras Aliyasanthana Act 1949 
deals with the topic of partition and the 
Hindu Succession Act 1956 deals with suc- 
cession. the two statutes deal with two 
entirely different fields of legislation and 
therefore no question of repugnancy can 
arise between the two Acts. AIR 1962 
Mys. 72 (FB), ReL on. (Para 32) 

(C) Madras Aliyasanthana Act (9 of 
1949), S. 36(5) — Hindu Succession Act 
(195C), S. 7(2) — Partition — Share al- 
lotted to kavaru of three males — Death 
of two members — Difference in devolu- 
tion of shares — Anomaly — - Remedy; 
lies with the le^slatnre. 
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Where It was dedded that the shares 
of two deceased members ol a kavaru 
consisting of three males only passed to 
their respective leg£d heirs, it was cen- 
tered that it was an anomaly that these 
shares should devolve on the legal heirs 
of deceasr members of the kavaru under 
8 7{2}oftr Hindu Succession Act, 1936 
and the sha re of the last Burviving mem- 
ber should, on his death, pass to the 
members of nearest aanthatbl kavaru 
tmder 8 36(5) of the Madras Act 
Held that if it was an anomaly such 
anomaly could be cured only by legis- 
lation and not by decisions of Courts. 

(Para 33) 

Cases Referred Chronological Paras 
(1968) AIR 1968 Mys. 216 (V 55)“ 

(1968) 1 Mys. U 599 Ratnamala 
V State of Mysore S3 

(1963) 1963-2 Mys U 652 Lakshm! 

Sh^thi V Jaiaia Shedthl 20 

(1962) AIR 1962 Mys 72 (V 49)- 
40 Mys. LJ 1 (EH) Sundara v 
Ginja 18. 32 

(1960) 38 Mys IJ 409 Koragappa 
Rai V Sanakappa Rai 22, 24 

In No 931/67 — 

P Ganapathy Bhat fur Petitioners, B. 
P Holla, for Nos. 11 13 14. 16 to 21 and 
M. Gopalaknshna Shetty for No. 23 for 
Respondents. 

In No 1173/67 — 

M. Gopalalcriahna Shetty forPetItlonerr 
R P HoUa, for Noa 21 23 24. 26 to 31 
and 33 lor Respondents. 

In No 1681/67 — 

M. Gopalaknshna Shetty for Fetl- 
tloner 


ORDER — Ihese Revldon Petitions, 
which are directed against a common 
order made by the Civil Judge at Manga- 
lore on two interlocutory Applications 
before him, raise a common question of 
law as to whether and U 60 In what 
manner the provisions of sub^ec. (2) of 
Section 7 of the Hindu Succesdon Act. 
1956 (C^tral Act 30 of 1956) operate on 
tde dkatd of a p ar t y ih a smt for parti- 
tion of the properties ol a Hindu family 
governed by the Aliyasanthana law 

2 The details of the previous pn>- 
ceedmgs in this matter to the extent 
necessary for the disposal ol the above 
question are briefly the following- 

3 The parties are governed by the 
Aliyasanthana law prevalent in the Dis- 
trict of South Kanara. They constituted 
a family or kutumba descended fro m a 
common ancestress by name Majplck i*, 
One Paiameshwan and a daughter and a 
son of hers as plaintiffs instituted Ori- 
ginal Suit No 91 of 1950 before the Court 
of the Subordinate Judge at South 
Ranara for partition of its properties, 
pursuant to and in the light of &e pm* 
visions of the Madras Aliyasanthana Act, 
1949 (Madras Act DC ol 1949) Apart from 
the contenticais based on merits of 


the case, one Important defence to the 
suit was that a certain award decree 
made in Original Suit No 314 of 1924 
on the ffle of the District Munsiff, Manga- 
lore, amounted to a partition within die 
meaning of sub-section (6) ol Section 36 
of the Madras Aliyasanthana Act This 
was made the subject of issue No 1 The 
tnal court dedded this issue against the 
plamtifis and held that the suit for parti- 
tion was not therefore sustainable. Al- 
though it recorded findings on some ol 
the other issues also including issue No 3 
regarding the shares to which members 
or several branches are oititled in the 
event of there being a decree for parti- 
tion, the Court ultimately dismissed the 
suit in view of its on the first 

issue. 

4 There was an appeal presented 
against the decree dismissing the suit to 
tne Madras High Court After the re- 
organisation of the States, the said appeal 
stood transferred to this Court and was 
renumbered R A. (M) 64 of 1956 On the 
question of law raised by the first Issue 
the members of the ongl^ Bench which 
heard the appeal differed in their opidon 
resulting m a reference to a third Judge, 
The ultimate decision was that the pre- 
vious award decree did not amount to a 
partition so as to make the 
unsustainable Accordingly a preliminary 
decree for partition was passed on 28 th ^ 
June 1961 by this Court and the suit re- 
manded lor further proceedings 

5 Regarding the quantum of shares 
themselves this Court held.— • 

The learned Advocates on both sides 
are agreed that the suit be decreed for 
partition In respect of the plaint sche- 
dule immoveable properties they ^ 
also agreed that the shares be divided 
as indicated m para 17 of the trial Court t 
judgment We direct that a preliminary 
decree for partition of the plaint sche- 
dule immoveable properties be drawn up 
accordingly 

6 Paragraph 17 of the trial courts 
judgment contains its finding on the 
third issue as to sharea It reads — 

Tn case this suit Is to be decreed, the 
shares to whidi the sever^ parties are 
entitled to will be as set out In the Joint 
memo filrf by the parties on 25-9 1963, 
which are as follows.— 


ITalntitis. 


81 991 

1st Defendant 


58 565 

Defendants 2 to 8 

& 26 

1 40 550 

9th Defendant 

65 520 

Defendants 22 to 

24. 

85 176 

21st Defendant 


52 920 

Defaidants 12 to 

15 

38 073 

Defendants 16 & 

17 

27 195 

10th Defendant 


21 756 

Defendants 11 18 

to 20 & 25 

43 512 


615264 
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tile Calcutta High Court was of the -view 
that the Court’s power to impose terms 
and conditions u/s. 17 (5) is Emited only 
to such terms and conditions as may be 
called for in the interests of the share hold- 
ers or creditors or other persons who might 
be affected by the alteration, and where no 
such prejudice is involved, the Court has 
no power to impose terms and conditions. 
Admittedly, in the present case there has 
been no objection fom any share holders 
or creditors of the Company in respect of 
this resolution. There is no serious chal- 
lenge that the financial position of the Com- 
pany is sound. Indeed, the only objection 
advanced on behalf of the Registrar in 
para 8 of his affidavit is that the alteration 
suggested is in conflict with the proposed 
legislation in Parliament banning contribu- 
tions to political parties by Companies. 
Apart from the fact that no such bill has been 
placed before me, it is not certain whether 
Parliament would ultimately enact such a 
measure. In case Parliament does so in 
future it would certainly supersede the 
memorandum of the Company. It there- 
fore appears to me to be idle to speculate 
on future legislative measures and on that 
ground reject the resolution which at the 
present moment does not suffer from any 
infir mity. The special resolution dated 
21-7-66 would therefore be confirmed. 

10. The main target of attack in this 
proceeding is the spedal resolution dated 
6-12^7 by which substantial additions are 
proposed to be made to the objects of tiie 
Compaiw and these additions are sought to 
be justined tmder either clause (a) or Cl. (d) 
of Section 17 (1). In simport of their re^ 
pective contentions regarding the scope and 
ambit of Clauses (a) and (d), the learned 
Advocates on both sides have relied on seve- 
ral decisions and it is necessary to briefly 
notice them here. I may state at the ouL 
set that so far as the expression “some busi- 
ness” occurring in Section 17 (1) (d) is con- 
cerned, all the High Courts^ agree that this 
expression must include business other ^^n 
business which is already being carried on 
under the existing memorandum, the omy 
requirement of the statute law^ being th^t 
the business must be one which can (1) 
conveniently and advantageously be com- 
bined with the existing business of the Com- 
pany and (2) that this must be so under the 
existing circumstances and not \mder any 
hypothetical circumstances. So long as 
these limits are observed, the share-holdHS 
and the management of the company slmuld 
be left free to add to or reduce their busL 
ness by suitable alterations in their memo- 
randiun. 

In the matter of Bhutoria Brothers (P) 
Ltd., AIR 1957 Cal 593, the main object 
of the Company ^vas to purchase, store, sell, 
manufacture and otherwise deal in the agr^ 
cultural, mineral and animal products and 
live-stock, and in the bye-products and the 
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yvaste products of their manufacture includ- 
ing jute. Extensive alterations were pro. 
posed in^ the objects by a roecial resolution 
which tried to include the husiness in op- 
tical, photographical, chemical and surgicm 
goods on the one hand and watches, clocks 
and musical instruments on the other, as 
also other lands of machinery. Mukherjee, 
J. held that so fer as the alterations of the 
objects in respect of business in jute, cotton 
and woollen mills are conceme<L they can 
be permitted u/s. 17 (1) (a) and (d) on the 
ground that the new business can be eco- 
nomically and efficiently carried on and 
under the existing circumstances and they 
can conveniently and advantageously be 
combined with the existing business of the 
Company because jute and cotton will cer- 
tainly come under agricultural products 
forming one of the main objects in tiie 
existing memorandum. But in respect of 
items relating to clocks and musical instru- 
ments and surmcal goods, the learned Judge 
thought that they would be a very strange 
new-comer into a business in agriculturS, 
mineral and animal products and live-stock 
and hence disallowed those items. 

11. A recent decision of the Calcutta 
High Court in the matter of Standard Gene- 
ral Assurance Co. Ltd., AIR 1965 Cal 16 
dealt with the case of a Company whose 
original object was to carry on all kinds of 
insurance, guarantee and indemnity husiness. 
One of ihe other objects was to carry on 
business as capitalists, finanders, concession- 
aries and merchants and to undertake and 
carry on and execute all kmds of feancial, 
trading and other operations. In July 12, 
1963, a special resolution was passed to 
alter the Memorandum of Association of the 
Company, the net effect of which was that 
the Company sought to abandon insurance 
business of all lands and to acquire new 
objects namely, to cany on business as 
manufecturers of and dealers in chemicals, 
petro-chemicals, drugs, essences, adds etc. 
to carry on business of engineers, metal- 
Imrgists, iron, steel and brass founders, metal 
makers, moulders etc^ to execute contracts 
for supply or use of any machinery and to 
carry on anciUaiy or other works comprised 
in such contracts, to carry on business of 
importers, exporters, merchants, ship-owners 
and charterers of ships and transport and 
haulage contractors etc. to render pecuniary 
or other assistance for helping settlement of 
industrial or labour problems or the pro- 
motion of industry or trade. 

While allowing the application for con- 
firming the alterations of the Memorandum 
of Assodation of the Company in terms of 
the spedal resolution, Mitra, J. observed 
that if the directors and members of a com- 
pany propose to alter its objects, and if there 
is no objection from the creditors or if their 
position is not prejudiced by the proposed 
alterab'ons the court should not stand in the 
way of the company’s seeking new objects 
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to enable it to embark on a new venture, 
subject to the himtabons that the new busi- 
ness must not bo destructive of or inconsis- 
tent with the existing business, and there 
must be some existmg business wbich the 
company should be carrying on at tbe time 
when It passes the resolubon for altering 
its objects and sndi busmess must be cam- 
el on under its existmg oMoct clauses and 
lastly that the companys nnandal posibon 
must be sound to enable it to carry on the 
new busmess In the matter of Palma 
Cement (Bharat) LlcL, AIR 1965 Mad 78 the 
Madras Hi^t Court has taken the view that 
the Directors of the Company alone are best 
fitted by reason of their expenence in the 
particular business to decide whether the 
busmess can be earned on more economi- 
cally or more effiaently by addme fresh 
objects and if ttie directors consider that 
under the existms arcumstanees, it will be 
convement and advantageous to combine the 
new objects with the existing objects, and II 
it appears that that conclusion n^ be fairly 
amved at, the Court would not go behind 
it and hold as eoqmiy as to sraether the 
opinion of the directors is well founded or 
IS justified. Th^ was a ease where the 
eosbng objects of the Company included 
import, export in cement, alunune cement, 
lime and hme-stooe, hanker and bye-pro- 
ducts thereof and bdldmg materials gene- 
rally The new objects sought to be added 
were to enable the Company to do export 
busmess in aH vanebes ot goods The Court 
allowed that appheabon. 

The Allahabad High Court fai Jugjd Lai 
ICamlapat Jute MQls Co Ltd. v Reostrar 
of Companies. AIR 1968 All 417. held that 
the Court cannot refuse to conRnn tbe al- 
teiaboD to the hfeuiorandum of Assoctabon 
simply because the change is desued to 
car^ on a new business not connected with, 
nor having any relahon to tbe existing busi- 
ness or busmesses of die Company, provid- 
ed the new business desired to be under' 
taken is one wMch can be combmed wiA 
the existmg business of the Company, and 
It is not desbuctn’c of or inconsistent with 
the existmg busmess Pracbcdly the same 
view was taken by the Punjab Hieh Court 
In the case reported in (1963) S3 Com Cas 
585 (Punj) 

In anodier case of the same Hii^i Court 
reported m (1963) 83 Com C« 811 (Punj) 
the Memorandura of Associabon of a limi- 
ted company stated that the object of the 
company was to purchase acquire, and to 
cany on the busmess earned on by an exlst- 
faig distiBeiy company The conmany pass- 
ed a special resolubon to alter me Memo- 
randum of Associabon by addmg a new 
object, VIZ. to acguire or take over on hircL 
picture houses, dnemas, dieatres etc. 
applied to the Court for confinnation of the 
resohibOQ. The appheabon was rqected on 
the ground that there is no suggeshon vriiat- 
soever that the new business which is 


sou^t to be earned on has ainihing to do 
even remotely with its existmg busmess end 
it cannot be said that the new busmess win 
be conduave to the economical or efficient 
doing of ^e ex i st m g busmess Even the 
element of convenience or advantage in 
combuung the two bnsmesses is absent On 
the facts therefore this case Is clearly db- 
tmgufshable 

In a later decision of the same Hl^ 
Court however reported In 37 Com Cas 
MlssfAIR 19OT Punj 15) 'Khanna, J. allow- 
ed the STOlicabon of a Company whose 
orighaal olqect was to carry on business 
of insurance and inves tm ent business and 
passed a special resolution to alter its o!> 
fects to enable it to carry on business c§ 
engineers, metallargists, iron, steel and brass 
founders, metal makns, moulder^ mllb 
Wrights, wheel wrights, Jomers galvadsers 
etc and to carry on busmess of cotton spm- 
nm and doublers, flax hemp and Jute tpia- 
ners etc., to cany on busmess in chemicals, 
petio-chemicals, cuu^ etc and to undertake 
and execute any con tr a cts for work involv- 
ing the supply or use of any machmeiy and 
to cany out any andllaiy or other works 
comprised m such co ntr ac ts and to carry 
on busmess of Importers, exporten, oer- 
Giants, ship-owners, charterers of ships and 
transport The learned judge allowed the 
arobeabon on tbe grounds that the 
share-holders were of toe view that better 
returns ere likely to be given to the share* 
holders if some industn^ or commertul 
^vity is undertaken by the company, that 
toe new busmess sugg^ed is not inconsts* 
tent with or destructive of the prewoiis bust 
ness, that the special resolution was passed 
bnanimously and none of the share-holders, 
who are the persons directly concerned, has 
appeared to oppose the pebtion. 

12. Oa examination of Section 17 (1) d 
the Companies Act and law bearing on the 
object, tbe following pmncsples be laid 
down: — 

(0 ^e language of Seebon 17 (1) (d) of 
the Companies Act permits the mterabom 
hi toe Memorandum of Associabon of a 
COTnpany to enable it to carry on a busmess 
^TOcb b entirely a new departure from the 
busmess already earned on provided (a) 
that suidi busmess is one which be coiy 
vemeatly or advantageously be combined 
exisbng buaness of tbe company 
and (b) that this must be so under the 
«isbnz arcumstanees and not rmder typo- 
thetical arcumstanees The aildibonal busi- 
ng need not be even akm to the eias&g 
business but it must not be destruebve <2 
or mconsistent with and detrimental to toe 
fisting busmess It must leave the edsb 
fag business substantially what it was be- 

(li) The quesbon whether any addibond 
business is one which may be convementW 
or advantageously combmed with the busw 
ness of toe Company earned on at tbe tnne] 
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wten the special resolution is passed, is 
essentially a business proposition and must 
be determined by the persons engaged in 
the business of the Company. 

^ (iii) The Court can confirm the alteration 
eimer wholly or in -part subject to such 
terms and conditions as it may deem fit on 
being satisfied that the alterations sought 
to be confirmed, are not beyond the scope 
of Section 17 (1) and do not adversely af- 
fect the rights and interests of the members 
of the Company and/or of its creditors. No 
hard and fast rule can be laid down as to 
the quantum of evidence necessary for the 
satisfaction of the Court The fact that the 
Company is in a sound financial position 
and that the share-holders rmanimously or 
by majority decision seek alterations of the 
memorandum is a factum in favour of con- 
firmation thereof. 

13. It is not contended before me that 
any one of the items of additional business 
proposed to be started would be destructive 
of the existing business. What is vehe- 
mently contended by Mr. Ghosh is that 
tihere are certain additional items of busi- 
ness which have no relation to the existing 
business and cannot be conveniently or ad- 
vantageously combined with it. In fact 
consequent on his objection and as a result 
of discussion at the time of hearing, the 
petitioner has, as already stated, deleted 
several items of proposed new business from 
the original resolution and we are now 
therefore concerned only with the resolu- 
tion as it stands altered. Even in respect 
of some of the items of the altered list parti- 
cularly the items relating to manufacture 
of type -writers and computors Mr. Ghosh 
presses his objectioiis. It is therefore, neces- 
sary for me to briefly notice the submissions 
made on behalf of the petitioner in support 
of his contention that the proposed new 
items of business can be economically or 
more efficiently combined with the existing 
business. 

14. Regarding its proposed business in 

f eneral merchandise goo^ it is submitted 
y the Company that it runs two factories 
one at Bhopal and the other at Jaykaypur 
for developing townships and to cope with 
modem times and to supply amenities and 
comforts for its employees and workers, it 
has been found expedient to deal in general 
merchandise goods, 

(i) Regarding the activities mentioned in 
the proposed Clause 8 (10) it is submitted 
that in course of working of the factories 
for the last several years it has been found 
expedient to deal in plant and machinery 
and office equmments to meet its own re- 
quirements and since new industrial Com- 
dexes are coming up in nearabout places 
where the Company is ha-ving its existing 
factory, it is necessary diat the Company 
should be free to take up this and other 
lines of business and once they take up 
business relating to plant, machinery ana 


office equipments, the Company would also 
be able to provide the servicing and main- 
tenance on account of its having experienced 
and qualified Engineers tmder the employ- 
ment of the Company. 

(ii) Regarding manufacture of computors 
it is submitted that the Compaiw is doing 
business in paper industry and has got an 
quipped worlahop and trained personnel. 
They can be able to assemble, manufacture, 
repair, maintain computors and other busi- 
ness machines considered to be efficient and 
economic and this can be advantageously 
combined with their existing business. The 
same argument is also advanced in respect 
of type writers and it is submitted that the 
Company has already taken certain steps in 
coUaboration -with other Companies for the 
manufactmre of typo writers. 

(iii) Regarding furnitures it is stated that 
for the purpose of running the 
paper mills they take forest leases 
and for this purpose they have got a trained 
staff and necessary machinery. At the pre- 
sent moment they operate and exploit bam- 
boos in the forest. It would be economical 
to take up the business of exploiting tim- 
ber and manufacturing furniture therefrom 
not only for its own use in the factory and 
its own township but also for sale to others. 

(iv) Regarding the proposal in para 10(b) 
relating to synthetic yam, clothes and mate- 
rials rubber, latex, plastics and formations 
etc. and plastic products, it is submitted 
that with the technological development, 
paper has been advantageously used xvith 
cloth, synthetic yam and is also being used 
in rubber, latex and plastics. It would 
therefore be convenient and advantageous 
to combine this business with the existing 
one. 

(v) Regarding manufacture of pharmaceu- 
ticals, medicinals, chemicals, caustic soda, 
compound products, machine, live wires, 
disinfectants, oils, colours, paints and varni- 
shes it is submitted that paper industry be- 
ing mostly and mainly a chemical-based 
industry, the company has got chemical 
laboratories and it will be very efficient and 
economic to combine this business, with the 
existing one. 

(vi) Regarding manufacture of carbons, 
ink, paper and stationery goods, the argu- 
ment is that in process of manufacturing 

aper some chemicals and impurities are 
rrmt resulting in carbons and with the ac- 
tive elements of ink and other ingredients, 
carbon papers can bo manufactured. Since 
th<w are dealing in paper they can be ef- 
ficiently and advantageonsly combined with 
the existing business. 

(vii) Regarding the business referred to 
in sub-clause (11), it is submitted that the 
Company has taken various forests on leases 
and is abo carrying on forest operations. At 
the present moment it is only exploiting the 
bamboo wealth of the forest. It is proposed 
that with the same machinery and without 
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spending more money it can also deal ta 
timber and timber products, econoniicalljr 
and advantageously 

(vm) Regmdmg the proposals menboned 
in sub-paia 12 it is stated that the effluent 
of the paper industry has been experimented 
to get ferliliseis and the Ckwnpauy has got 
severd experimental plots where apieul* 
tural operations can be earned on and food 
stuffs can be produced for its own employees 
and the township 

(ix) Regarding sub-para (13) die submis- 
sion IS that the Company hM taken up eree- 
hon work of its factones by the engineers 
who have got vast experience in designing, 
planning, erection, expansion and znamte- 
nance of modem factones The Company 
can therefore use this personnel with ad- 
vantage At the present moment the Com- 
pany lias to engage transport contractors to 
carry finished products from them and also 
to get bamboo etc from the forest If the 
Company can its own vehicles, it can 

save a huge amount. For mamtenanco of 
its existmg vehicles it runs an efficient 
motor garage and workshop and with little 
addibon to it. this can efBciently handle 
bigger transportahon faeflihes both for it- 
seu and for the purpose ot business 
(z) Regarding sub-para 14, the submission 
of the Company is that at present it has to 
generate its own power ana if the proposed 
expansion is done this will mean a lot of 
savmgs and with small alterabons and ex- 
pansion of the generatme units and utilisa- 
tion of its own electned staff and Imow- 
how It can save a huge amount and also 
can have some profit 
(n) Regarding sub-para 15 It Is stated 
that it IS anciU^ to the eosbog and pro- 
posed obf^ects and can be efficiently com- 
bined wim the existmg busmess 

(xit) Regarding sub-paras 16 and 17 the 
snbmission of the Company is that these 
dauses are found In the hlemorandom of 
Assooabon of all Compaiues of repute and 
are necessary for more efSdeolly canying 
on the business either existmg or future. 

15. I have carefully considered the 
aloresaid submissions made hy the learned 
Advocate for the pebboner and feel that 
althou^ in seme respects they appear to 
be anmibous it cannot at all be said that 
any of the proposed acbvibes is either in- 
consistent with the existmg busmess or would 
be destruebva of die same. The Directors 
who are in charge of the day to day adiril- 
mstration of the affairs of the Company are 
of the view that the proposed acbvibes can 
be effidenlly and conveniently combmed 
with the enstmg busmess and how 
would be so has been explained m the sub- 
missions referred to above which pinna 
fame appear to be acceptable The resolu- 
tions for the alteration of the pnmsKms m 
the memorandum had been passed unani- 
mously by the share-holders without a smgle 
dissenting voice. Notice of preset^ 


pebbon was given to all c<n»:eroed by 
pubheabon in newspapers, but apart from 
the Re^trar of Companies, no share-holder 
or cremtor of the Company has appeared 
to oppose the appheabon The Registrar 
io para 12 of his affidavit has stated that 
ho bad received a letter from Shri B A. 
0]ba a share-holder of the Company od 
d^sed to the Company Law Board object- 
ing to the addibonm new business on cer- 
bun grounds A coot of the letter has been 
annexed to his affidavit The onginal letter 
is not before me and has not been proved. 
The objeebon Is Sri Ojba has not appeared 
before this Court to raise any objection. No 
notice can therefore be taken on the alleged 
objection. A further s^eguard so far as 
the share-holders are concerned is afforded 
by sub-secfaoa (2A) newly added bv Sec 15 
of the Companies (Amendment) Act 1965 
to Seebon 149 of tiio Compames Act where- 
by before actually commencmg any new 
busmess the Company has to get the ap- 
proval of the general body of share-holden 
That would mvo a further opportumty to 
the share-holoOT to say whether the Com- 
pany should actually take up any new busi- 
ness This appears to mo to be a further 
safeguard against any speculahve aebon on 
the part of the Dirextors of the Company 
16. In the result I would allow uus 
appheabon and confirm the alterabons pro- 
posed by the Company m the special reso- 
lutions dated 21-7^0 and 6-12^7 subject 
to the modificahODS proposed In the memo- 
randum dated 12-9-68 filed on beh^ of 
the Company As substantial objeebons 
bad been raised on beh^ of the Registm 
of C ompaiues who alone has appear^ to 
impose this applicabon, I would order that 
the Company should bear fiie costs of the 
Registrar Hearing fee Is assessed Rs 500 
1^^ Appheabon allowed. 


AIR 10C9 ORISSA 100 (V 56 C 88) 

G K. MISRA, J 
Union of India, Appell^t v 
Bout Respondent. 

Second Appeal No 534 of 1984, D/- 
23'8-19B8 from decision of 3rd AddL Sub- 
Cuttack. D/- 22-6-1064 
(A) Ilaflwso^ Act (1890), Sec. 74C (3j 
Mango consignment despatched a* 
owner's rule, reaching desbnabou 2 daji 
late than reasonable time — Mangoes foond 
rmiit for human c o n sum pbon — Delay of 
two days not being unreasonable Railway 
not responsible for destruebon — Presump- 
boo that damage was due to delay of two 
days cannot be drawn — (Evidence Act 
(1872), Seebon 114) 

A reasonable time is certainly not neces- 
earily always the actual tune for the coasign- 
laent t o reach the desthiabon. In fact 

IX^I/Fri7/68 
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Union of India v. Bhagaban (G. K, 

sometimes tbe consignment mi^t reach the 
destination earlier and sometimes later. To 
assess reasonable time one is not to he 
guided by the_ actual time taken by similar 
consignments in respect of identicm goods. 
VSTiere seven days is the reasonable transit 
time for a whole wagon of mango consign- 
ment from one station to another and the 
whole consignment, which is at the owners 
risk reaches its destination two daw late 
than the reasonable time, it cannot be said 
that the delay of 2 days is unreasonable so as 
to make liable the Railway administration 
for the deterioration of the mangoes, parti- 
cularly when there is no assertion or proof 
that the mangoes would not have ^en 
damaged during the reasonable time of 

seven days required for the transit. The 
delay is not so unusual and unreasonable 
that a pres^ption under Section 114, Evi- 
dence Act is to be drawn that the damage 
was due to the delay of two days. S. A. 
No. 276 of 1962 (Ori), Rel. on. (Para 5) 
(B) Railways General Rules No. 29 

(1954) — In terms, Ride 29 has no applica- 
tion to booldng of perishable goods. 

(Para 5) 

Cases Referred: Chronological Paras 

(1962) S. A. No. 276 of 1962 (Ori.), 

Fagumani Khuntia v. Union of India 4 
B. K. Pal and Biioy Pal, for Appellant; 
H. Sen, for Respondent. 

JUDGMENT; Plaintiff despatched 629 
baskets of mangoes from Ellore station on 
11-6-57 to Cuttack Station. The consign- 
ment in a whole wagon reached Cuttack on 
20-6-57. Plaintiffs* case is that the usual 
time for arrival of the consignment was 5 
days. Though the consignment was book- 
ed in good condition, at the time of deli- 
very they were found to be rotten and un- 
fit for human consumption. An open deli- 
very was taken and the Station Master, Cut- 
tack, granted a certificate shoiving damage 
of mangoes at sixty per cent The damage 
was due to unusual delay in the arrival of 
the consimment Defendant was responsi- 
ble for the damage caused by the delav. 
The suit was for recovery of Rs. 3924/4/-. 

The defence case is that the goods were 
sent at owner’s risk. It was clearly stated 
in the railway-receipt that the goods were 
liable to perish in transit The distance 
between Ellore to Cuttack is 477 miles and 
the usual period of transit caimot be less 
than 7 days. 

The Courts below concurrently found 
that the delay was unreasonable and it was 
responsible for the damage. The}’’ decreed 
■> the plaintiffs’ suit for an amount of 
Rs. SS90/7/-. The defendant has filed the 
second appeal. 

2. There is no dispute that there was 
sixt}' per cent damage of tiio_ mangoes. The 
only point for consideration is whether the 
defendant was responsible for the damage. 
The findings of the lower appellate Court 
are that me consignment was despatched 
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at the risk of the owner, the nsoal time for 
a consignment of mangoes to readr from 
Ellore to Cuttack is 4 to 5 days, the con- 
signment reached Cuttack in 9 daj'S, the 
dday of 4 to 5 days was unusual and was 
responsible for the damage, and tire goods 
were sent in good condition at the time of 
loading. 

S. Exhibits 7 and 8 show that consign- 
ments of mangoes fix»m Ellore to Cuttack 
reached CuttacK within 4 and 5 days res- 
pectively. D. W. 2, the goods clerk at 
Cuttack, deposed that the normal time for 
arrival of mango wagons from Ellore to 
Cuttack was 5 to 6 days. This evidence is 
noh however, enough to hold that the de- 
lay was unreasonable or unusuaL 

4. The inter se liabilities of the parties 
depend upon the construction of Sec. 74-C 
(3) of the Indian Railwa>'s Act, prior to its 
amendment la Second Appeal No. 276 of 
1962 (Ori), Fagumani Khuntia v. Union of 
India this section was considered and the 
Court observed thus — 

“The onus is on the plaintiff not only to 
prove that there was delay in transit but 
also to prove that the delay was not un- 
usual and unreasonable tiiat it amounts to 
ne^gence or misconduct on the part of the 
rauway administration or of any of its ser- 
vants and that such negligence or miscon- 
duct was re^onsible for the deterioration.” 
In that particular case, tiie delay was of 8 
days. Ihere was no further proof that the 
delay was of such unusual character that it 
caused deterioration and that the goods 
could not have been deteriorated even dur- 
ing the normal period of transit of 9 to 10 
days as claimed in that case. 

5. Rule 49, sub-rule (14) of the Goods 
Tariff No. 29 in force from 1st Jime, 1954, 
(General Rules for acceptance, carriage and 
delivery of goods) de^ with contraband 
goods nke arms and ammunition etc. It 
says that in every case when a consig^ent 
of any kind of arms, ammunition or milit^ 
stores fails to reach the destination station 
within a reasonable period from the date 
of booking, as shown by the Invoice or 
Way-bill, the Station Master of the station 
to which such ammunition or arms is booked 
must report the facts by wire to the Station 
Master of the Booking Station, junctions con- 
cerned, if any. District Taiiff/Divisional 
Superintendent and Superintendent of Rail- 
way Police in whose jurisdiction booking and 
destination stations are situated. A reasonable 
time may be assumed to be an allowance 
of 100 miles per day in the case of goods 
trains and 250 miles per dav in the case 
of passenger trains, plus two days for neces- 
sary formalities of booking and destination 
stations. 

In terms tiiis rule has no airoh'cation to 
the booking of perishable goods. It, how- 
ever, gives an idea as to what a reasonable 
time is. A reasonable time is certainly not 
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necessarily always tiie actual time for &e 
consignment to reach the destmabon. b 
bet sometimes the consignment ml^t reach 
the destination earher and sometimes later. 
To assess reasonable time one Is not to he 
guided hy tiie actual time taken by Kimilftf 
consignments In respect of identical goods 
Rule 8 of the above Tariff Rules accord* 
ingly la^ down that railways do not gua* 
rantee me dispatch of goods by any parti- 
cular tram nor will they be responsible for 
the arrival of goods at any station withm 
any defimte time 

The distance between Ellore and Cuttadc 
IS 477 miles If the reasonable fame for 
any goods earned by goods tram Is 100 
miles per day, then It would take a bttle 
kw than 5 days only for transit Further 
2 days more is necessary for the foimaLbes 
of boo^g and destination stations The 
reasonable time in this particular case there- 
rore would be 7 days The delay was hani- 
ly by 2 days The Courts below commit- 
ted an error of law In depending upon die 
tme taken In Erts 7 and 8 as the reason- 
?bie fame for me arrival of the consignment 
frw Ellore to Cuttack. It is not Tmown 
whetoer 7 and 8 were despatched at 
oroer's risk or were subject to spe^ con- 
on aowunt of the nature of the pert- 
lhable goods consigned thereunder 

E r “ ^ reasonable transit time 

coongnment from 
Oore to Oittaclc the delay of 2 days can- 
mot bo said to be unreasonable Moreover 
|there u no ^ertion or proof that the man- 
es despatched from Ellore would not 
ve damaged and were not m fact 
imaged dunne the reasonable time 7 
jdays rwjmred for transit The delay was 
lalso not so unusual and unreasonable 
fa^esumptiOT ^der Section 114, Evidence 
tAct IS to be drawn that the damage was 
due to the delay of toose 2 days 

6. From tune to time this Court Las 
been laying down the strict standard of 
proof in cases of this nature Plaintiff con- 
ducted me case m an unsatisfactory maimer 
mid the necessary elements for discharmne 
the onus were not established. 


Penal Code (1880), S, 84 ^ Insamty — 
]>gal insanity — Any insani^ recognized 
In medical sdence is not legal insamty — 
Destruction of cognitive faculty of mmd to 
fueh an extent as to render the accused in* 
capable of loiowiog die nature of the act 
or that what be was doing was contrar y to 
law is necessary — Onus Les on accused 
to prove insamty — Tests laid down •— 
Evidence Act (1872), Ss, 101 to 104 

The mgredients that must be proved 
under S 84 ere* 

fa) that the accused was insane, 

(b) that he was insane at the time when 
be committed the act and not merely brfor 
or after the act, and 

(c) that as a result of the unsoundnes 
of mmd the accused was mcapable of know 
tog the nature of the act or he wa 
domg what was really wrong or contrary b 
law 

Any and every type of insanity recog 
nised m medical science Is not legu fatan. 
ity Every minor mental aberration fr nol 
Insanity There ran bo no legal insanity 
unless the cogmtive faculty of mmd is des- 
troyed as a result of unsoundness of mmd 
to such an extent as to render the accused 
incapable of knowing the nature of act 
or that what be is domg is wrong or con- 
fraiy to law. AIR 1980 Mad 316 RcL on. 

(Para 4) 

The burden of proof of insanity lies on 
the accused. This burden is not as heavy 
as it is on the prosecution to prove aa 
ourace The prosecution is to prove the 
guilt of the accused beyond reasonable 
doubt. Thu burden on the accused is anal- 
pg<w to that On the plamtiS or the d^ 
leud^t m a avil proceeding The bmden 
on the accused is discharged if the Court 
is satisfied that the version of the accused 
Is r^oaably probable or true thou^ it 
iKrt have been proi^ be^d reason- 
Boie doubt. Mere possibilities cannot how- 
be sufficient to discharge the onus 

(Para 6) 

I no hard and fast rule can bo 

laid down and the conclusion would vary 


_ , ^ uiv conclusion wouiu v<ur 

iJn toe^oresaid conclusion the fadg- Bwoidmg to the facts and circumstances 


ments of ttm Courts below are set aside aiS 
the p^bf^ smt is dismissed. The second 
epp^ 13 aRowed but in the circumstances, 
parties to bear their own costs thnmdi^ 
HGP/DVG Appeal allowed. 
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G K. MISRA AND S ACHARYA, JJ 
Sarka Gundusa, Appellant t. State. Res. 
pendent. — 

Cru 
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or each case, certain broad tests based on 
objective standards are generally looked 
into by Courts These are antecedent and 
TOb«quent conduct of the person accused 
ot the offence Such conduct is not per so 
®ough, but is relevant only to show what 
the ^te of the mmd of the accused was at 
too time of the commission of the act. 
^o indication of the preoso state of the 
ottenaws mmd at the time of the commis- 
soa of the act is often furnished by the 
.iiiicuu of the offender used whUe commit- 

8-19^ from order of S J. Kbraput D/- of toe crimftol ^Snees 

_ ■ mmer which it was committed, the manner 

lXi/AM/C612/63 method of its execution, and toe be- 

haviour of toe offender before or after tte 
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commission of the crime furnish some of 
the important dues to ascertain wheflier 
the accused had no cognitive faculty to 
know the nature of the act or that what he 
was doing is either wrong or contrary 
to law. Am 1927 Lah 674 and Am 1958 
Ker 80 ReL on. (Para 6) 

Hdd on facts that accused was not 
entifled to plead insanity as the burden of 
proof had not been discharged. 

OPsra 9) 


Cases Referred: Chronolo^cal Paras 

(1960) Am 1960 Mad 316 (V 47)= 

1960 Cii LJ 930, In re, E^dasami 
Mudali 4 

(1958) Am 1958 Ker 80 (V 45)= 

1958 Cri LJ 513, Kerala State V. 
Madhavan 6 

(1927) Am 1927 Lah 674 (V 14)= 

28 Cri LJ 598, Tola Ram v. Em- 
peror 6 


S. S. Bhanja Deo, for Appellant; Stand- 
ing Counsel, for Respondent. 

G. K MTSRA, J. : The appellant has 
been convicted under Section 302 I. P. G. 
and sentenced to imprisonment for life. 

2. The prosecution case is that on 
22-9-65 a child of 8 years was playing in 
the village street. The accused came out 
of his house brandishing an axe and gave a 
sudden blow with its sharp side on the 
neck of the child. The boy fell do^vn and 
died instantaneously. With the blood stain- 
ed axe the accuse ran into the adjoining 
junde. The villagers searched for him, but 
cornd not trace him out On 23rd morning 
the accused returned to his house without 
the axe. The accused pleads insanity. The 
learned Sessions Judge held that the death 
was homicidal and the accused killed Ae 
deceased. He rejected the plea of insanity. 

3. That the death of the child was 
homicidal and that the accused killed him 
with his axe are not challenged before , us. 
P. Ws. 1, 2 and 3 are the eye-witnesses. 
They vividly describe as to how the accused 
came out with has axe and killed the child 
by giving a sudden stroke with its sham 
side. The finding is based on rmassailable 
evidence. ' 

4. The only question for consideration 
is whether the plea of insanity is tenable. 
Section 84, 1. P. C. runs thus: 


“Nothing is an offence which is_ done by 
a person who, at lie time of doing i^ by 
reason of unsoundness of mind is incapable 
of knowing the nature of act or that he is 
doing what is either wrong or contrary to 
law\ 

All the ingredients of Section 84 must bo 
fulfilled before the plea of insanity suc- 
ceeds. The ingredients which must be 
proved tmder the Section are — 

(a) that the accvised ^vas insane, 

I (b) that he was insane at the time when 
he committed the act and not merely before 
lor after the act, and 


(c) that as a result of the tmsoundness of 
mind the accused was incapable of know- 
ing the nature of the act or that he was 
doing what was really wrong or contrary 
to law. 

It was very ap^ said in Am 1960 Mad 
316 In re Kandasami Mudali that; 

“There is no rule that once msane al- 
ways insane or that now sane, he must 
have been sane before.” 

Any and every type of insanity recog- 
nised in medical sdence is not legd insanity, 
Ev^ minor mental aberration is not in- 
sanity. There can be no legal insanity un- 
less the cognitive faculty of mind is des- 
troyed as a result of unsoundness of mind 
to such an extent as to render the accused 
incapable of knowing the nature of the act 
or that what he is doing is wr o n g or con-^ 
trary to law. 

5. The burden of proof of insanity is 
on the accused. Section 105 of the Evi- 
dence Act with illustration (a) makes the 
position absolutely clear. The Section and 
illustration run thus: 

"When a person is accused of any offence 
the burden of proving the existence of cir- 
cumstances bringing me case within any 
of the General Exceptions in the Indiaq 
Penal Code 1860, or within any special ex- 
ception or proviso contained in any other 
part of the same Code, or in any law defin- 
ing the offence, is upon him, and the 
Court shall presume the absence of such 
circumstances. 

Illustration (a). — A, accused of mmder, 
alleges that, by reason of unsoundness of 
mind, he did not know the nature of the 
act 

The burden of proof is on A.” 

It is clear finm the section that the Court 
shall presume absence of insanity that 
means, the court shall presume that the ac- 
cused was sane at the time he did the act 
It is now well settled that the burden of 
proof on the accused is not as heavy as it 
is on the prosecution to prove an offence. 
The prosecution is to prove the guilt of the 
accused be>'ond reasonable doubt The 
bmden on the accused is analogous to that 
on the plaintiff or the defendant in a civil 
proceeding. The bmden on the accused is 
discharged if the court is satisfied that the 
version of the accused is reasonably proba- 
ble or true thou^ it might not have been 
proved beyond reasonable doubt. Mere 
possibilities cannot however be stifScient to 
discharge the onus. 

6. It is not easy to lay down the tests 
as to how insanity within the ambit of Sec- 
tion 84, I. P. C. is to be established. The 
difficulty arises on account of the fact that 
proof of prior or subsequent insanity would 
not discharge the onus. Insanity at the 
time of the commission of the act is to bo 
established. It is difficult to enter into the 
recesses of the accused’s mind exactly at 
the time of the commission of the offence. 
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Mere ghastly character of the act or ab* 
sence ofmobve is not enough to prove 
legal insanity for the simplo reason that 
each of them is consistent with non-enstence 
of insanity Though no hard and fast rule 
can be laid down and the conclusion would 
vary according to the facts and circum 
stances of each case certain broad tests 
based on objective standards are generally 
looked mto by courts Those are ante- 
cWent and subsequent conduct of the per 
son accused of the offence Such conduct 
is not per se enough, hut is relevant only 
to show what the state of the imnd of the 
accused was at the tune of the comnussioo 
of the act See AIB 1958 Eer 80 Serala 
State V Madhavan 

Some mdicabon of the precise state of die 
offenders mmd at the time of the commis- 
non of die act is often furnished by the 
words of the offender used while commit 
mg the act or immediately before or after 
the commission See AIR 1927 674 

Tola Ram v Emperor 

Speakmg generally the pattern of the 
crime, the circumstances imder which it vras 
committed, the manner and method of its 
execubon and the behaviour of the offender 
before or after the commission of the crime 
furnish some of the Important clues to as 
cettaia whether the accused bad no cogu 
bve facul^ to Imow the nature of the act 
or that what be was domg is either wrong 
or contrary to law 

? On the aforesaid tests the facts ol 
dus case would be esmuned. P \V la 
evidence is that the left palm of the ao> 
cured was swollen for 4 to 5 days prior to 
the occurrence The accused was talbng 
incoherently and was also talkmg to 
self Otherwise he was attendmg to his 
work, takmg his food and movmg about 
properly The accused Is the cousm of 
P W 1 He noticed that the aforesaid 
condibon developed only 8 to 4 days pnor 
to the occurrence before which the accused 
was all n^t. P W 2 stated that the ac- 
cused appeared to be out of his sense when 
he came out of his house hiandishing the 
Tangi P \V 3 s version is that for 3 or 
4 days pnor to the occuirence ho found the 
accused talking like a mad man and the 
accused was complammg of pam in his left 
hand and crying loudly 

P W 8 IS the mother of the accused who 
is her only son Her story is that her son 
was never mad or insane Only from the 
previous Thmsday the accused was confm 
ed to the house as he was havmg pain m 
his left hand and forearm which were swol 
len- On the date of occurrence she and her 
son were in their bouse 

Suddenly at about noon the accused be- 
haved like a mad man and ran to the street 
with the Tanm (M O I) From the Thuss 
day before ttie date of occ u rrence the ac- 
cused was not talking with anybody and 


was not taking his food p ro p erly and could 
not steep at On the day following 

the occurrence the accused came back ftom 
die jungle and stood m die village street 
without entenng into his bouse He did sot 
talk to his momer The Doctor ff W 4) 
ezamined the accused and nobced swellmg 
on his left hand and forearm The accused 
complained to biin of acute pain The 
Doctor also found mulbple aorasions in 
front of the middle of (he neck of the ac^ 
cused running transversely over an area of 
of I'll 1/2*^ The abrasions were simple in 
nature and were caused by some sharp 
cutting weapon within 48 hours of die era 
mmabon which he did on 24-9-65 at 11.30 
A. M 

According to the Doctor these multiple 
abrasions appeared to be self inflicted and 
could be caused by die axe M O I He 
examined the mental condibon of the ac- 
cused and found no abnonnahty in him In 
cross-examination the Doctor answered that 
he had not specialised in mental disease 
That does not however make him disqu^ 
tied for examinmg the accused to test whe- 
ther he found any abaonnality in the ao- 
cused P Ws 6 and 7 nobced that im 
mediately after the occurrence the accused 
ran towards the jun^e 


6 From the aforesaid evidence the fol 
lowing features emerge— 

(i) The accused was having severe 
on account of his left palm and foreann 
being swollen He was not having proper 
sleep but ho was attending to his non^ 
dubee though sometimes he did not take 
food. 

(u) The mother's evidence established mM 
the accused was not insane or mad, biit 
showed certain ment^ aberrabons about 
4 to 5 da>'s before the date of oecurren^ 

fui) On the dale of occurrence the 
suddenly came out with the axe and Jallea 
the deceased 

(»v) Apparently there was no mobve for 
the muraer 

(v) Immediately after the murder die ^ 

cosed ran away to the forest ivith the bl(W“ 
stained axe , 

(vi) He threw away the blood stam^ 
axe inside the jungle of which he subsequent 
ly gave recovery and came back home next 
morning without the axe 

(vii) On his return he stood on the winge 
Danda, did not enter into his house and did 
not talk to hu mother 


The queshon is whether on the aforesaid 
features the burden of proof on the accusol 
to establish insamty can be said to be tea 
sonably true or probable This burden can 
be said to be dischareed only if a fin^S 
can be recorded on the basis of the 
said facts that the cogmbve faculty of me 
accused was impaued to such a degree that 
ho was incapable of knowmg the nature of 
the act that he committed or that what ho 



1969 


was doing is either wrong or contrary to 
law. 
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tion 5 of die Oaths Act cannot affect the 


9. Certain features establish diat the ac- 
cused was not deprived of his cognitive 
faculty. Immediately after the murder ha 
ran towards the jun^e to conceal himself. 
The feet that he threw away the axe in a 
place which could not be traced out with- 
out his assistance, is evidence of the feet 
of his being alive to his guilt On his re- 
turn next morning he stood in the village 
Danda, did not enter into his own house 
and did not talk to his mother. These give 
indication of his guilty consciousness. 

The feet that he talked like a mad man 
a few days before the date of occurrence 
on account of the severe pain is no indica- 
tion of his loss of cognitive faculty at the 
time of the commission of the act There 
are therefore no decisive circumstances in 
favour of the accused that he lost his cogni- 
tive faculty to a degree prescribed in Sec- 
tion 84, 1. P. C. excepting the absence of 
motive and the lastly nature of the act 
As has already been said, these factors by 
themselves do not militete against the 
theory of sanity which the law presumes the 
accused as having at the time of the 
commission of the act The burden of proof 
on the accused as to insanity has not been 
discharged. 

10. The appeal fails and is dismissed. 

11. ACHARYA, J.: I agree. 

GGM/D.V.C. Appeal dismissed. 


Am 1969 OBISSA 105 (V 56 C 38) 

G. K. mSRA AND B. K. PATRA, JJ. 
Dhansai Sahu and another, Appellants V. 
State, Respondent 

Criminal Appeal No. 79 of 1966, D/- 

8-11-1968 from order of S. J., Bolangir- 
Kalahandi, D/- 19-3-1966. 

(A) Oaths Act (1878), Sections 5 and 
13 — Object of Act — Child witness — 
Duty of court to record its opinion — 
Omission to administer oath or to attach 
certiBcate as required by proviso to Sec. 5 
— Does not affect adn^sibOity of his evi- 
dence by virtue of Section 13 — (Evidence 
Act (1872), Section 118). 

The Oaths Act does not deal with the 
competency of a person to give evidence. 
Its main object is to render persons who 
give frkf* evidence liable to prosecution and 
another object obviously is to bring home 
to the witnesses the solemnity of the occa- 
sion and to impress upon him the duty of 
speaking the truth. (Para 11) 

Since an omission to take the oath does 
not by reason of Sec. 18 of the Oaths Act 
affect the admissibility of evidence, an ir- 
regularity arising from the feet, that the 
Trial Judge has failed to record the certi- 
ficate as required by the proviso to Sec- 


admissibility either. (Para 11) 

Section 18 of the Oaths Act is quite un- 
q ualifi ed in its terms and there is nothing 
to suggest that it is to apply only where 
the omission to administer me oath occurs 
per incmiam. AIR 1946 PC 3, Rel. on. 

(Para 11) 

Despite the requirement of the statute 
it is desirable that Judges and Magistrates 
should always record their opinion feat fee 
child imderstands fee duty of speaking fee 
truth and why they feink so. AIR 1952 
SC 54, Rel. on. (Para 11) 

(B) Evidence Act (1872), S. 118 — Ck)m- 

petency of witness to give evidence — Child 
witness ■ — Evidence of — Comrt should 
accept it wife caution and. should require 
substantial corroboration before acting upon 
it. (Para 11) 

(C) Penal Code (1860), Section 34 — 
Scope — Sedfion does not create a specific 
offence — It merely enunciates principle 
of constructive liability for acts committed 
fay two or more persons in furtherance of 
common intention. 

Section 84, I. P. C. does not create any 
specific offence, but merely enunciates fee 

E rincrole under which one person is liable 
jr fee joint act of himself and anolher 
when fee crime is committed in pursuance 
of fee common intention of both. In fur- 
therance of common intention several acts 
may be done by several persons resulting 
in fee commission of fee crime. In such a 
situation section 84 provides feat each one 
of them would be liable for feat crime in 
the same manner as if it were done by him 
alone. (Para 12) 

(D) Penal Code (1860), Section 34 — 
Charge — Absence of mention of Sec. 34 
— Effect — (Criminal P. C. (1898), Sec- 
tions 233 and 537). 

\Vhere two accused are jointfr charged 
for having committed murder of P, there 
is sufficient indication feat each of them 
would be held liable for fee joint acts of 
bofe of them. The absence, therefore, of 
Section 84 from fee charge or of fee w'ords 
“in furtherance of fee common intention” 
in fee circumstances of fee case is im- 
material, and fee accused are not in any 
way prejudiced nor is it fatal to fee prose- 
cution case. AIR 1956 Raj 67, FoU. 

(Para 12) 

(E) Penal Code (1860), Section 800, 
Clauses secondly and thirdly — Applicability 
— Intention to cause bodily injury sufficient 
in fee ordinary course of nature to cause 
death — Existence of such injury caused 
by act of accused proved — Intention to 
cause it may be presumed unless there is 
evidence to contrary — On facts accused 
held were giiilfy under Section 302/34 
I. P. C. as case was em’-ered by clause third- 
ly and not secondly of Section 300. 

Clause thirdly of Section 800, I. P. C. 
speaks of an intenfa’on to cause bodily in- 
jury which is suffident in fee ordinaiy 


1I,/AM/G617/6S 
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course of nature to caiise death. Here the 
emphasis is ou the sufficiency of the in{ury 
in the ordinary course of nature to cause 
death. The sufficiency is the high proba 
bflity of death in the ordinary of nature. 
When sufBaency exists and death 
lows and the causing of such inmiy Is ia> 
tended, the offence is murder If the in- 
tended injury cannot he said to he coffident 
in the ordinary co u rse of nature to causa 
death, that Is to ss^, there was probability 
in a lesser de^ee or death ensomg from the 
act committea, the conviction sho^ bo for 
culpable homicide not amounting to murder 
AIR 1966 SC 148, FoQ. (Para 13) 

The quesbon so far as intention is con- 
cerned b not whether they Intended to 
IdU or to inflict the iniunes of a parbcidar 
degree of seriousness, but whether they in- 
tended to inflict the iojmes in question and 
once the existence of the infunei is proved, 
the mtenbon to cause die injuries will ha 
presumed unless the evidence or circam* 
stances warrant an opposite conclusion. AIR 
1968 SC 867, Foil (Para 13) 

The two accused were charged under 
Secbon 302, L P C for lointly assanlhug 
one P, an old man of 70 years with a 
wooden pole and thereby causing his death. 
As many as 19 injuries were Inflicted on his 
penon, some on vital parts rf the body 
One of the injuries which was dealt ou the 
left chest caused fracture of the 8th and 
9th ribs of the left side of the chest and 
the other injury caused fracture of the ri^ 
temporal bme resultmg in the fractured 
P'eees dressing Into the brain sobstance. 

Held that the Injuries were suffident fai 
the ordinary course of nature to cause death 
of P and therefore the case was covered by 
dause thirdly of Secbon 800 and not clause 
secondly of Secbon 300 The accused were 
therefore guilty of murder under S S(^ 

1 P C read with Secbon 34 and the absence 
of charce under Secbon 34, L F C was ii^ 
malenal (Para 13) 

Cases Ref e rred Chnnolo^cel Paras 
(1968) AIR 1968 SC 867 (V 55) = 

19^ Cn i.T 1023, Haqinder Smgh 
V Delhi Adimmstrahon U 

(1966) AIR 1960 SC 148 (V 53) = 

1966 Cn LJ 171 Anda v State of 
Rajasthan 23 

(1956) AIR 1950 Raj 67 (V 43) = 

1956 Cn LT 550, State v Eaoulal 
and Benimaa 12 

(1952) AIR 1952 SC 54 (V 89) = 

1952 Cn LJ 547, Rameshwar Kalyan 
Smgh V Stale of Rajasthan H 

a946) AIR 1946 PC 3 (V 33) « 

1946 All LJ 100, Mohmi^ Fugal 
Esa V King 11 

(1883) ILR 10 AH 207 =* 1888 AH 
WN 86 Queen Empress v Maru 11 

(1875) 14 Beng LR 294 = 23 ^VR 
Cr 12 (FB), R. v Sewa Bhogta 11 

D Sahu. for Appellants, Standing Cour- 

se], for Respondent. 


FATRA, Ji The appellants were convict 
ed u/s 802, L F C by the Sessions Jud^ 
Bolan^ and sentenced to intprisonment for 
life, ^ey are brothers and the case against 
them is thaf at about 11 A. M. on 20^ 
1G6S they severely assaulted one FHn 
and caused his death. 

2. There was a proceedmg u/s 
Crtminal P. C between the deceased Hhi 
Sabu on one side arid the ^jpellauts and 
two othen on the other in resp^ of aa 
Adakata in reoura Amhdadar The Court 
of first biTfaTirw dedared die poss^ou of 
Pdn Sahu hy its order dated 81-8-04 tad 
thu order was subsemently xroheld in 
oon by the Sessiona Jvdge, Bo^gir by order 
dated 4-12-64. There was consequently 10- 
feehag between the parties 
On the date of occ ur re n ce Pda Sahu was 
sitting on a diair under a mango tree near 
yhi>Tr>aWiTi<ih end wus g^rdmg the 
mango crop Juhj Sahu (P W 8) agrf 
about 10 years and Saibu, the grandson a 
the deceased, a boy aged about 12 years 
were washing their buffeloes in the Aolcato 
tank. Eeshari Bal, the dan^ter of appd- 
lant Dhansai cbaDeoged the boys as to w^ 
thw were doing so and pelted stones at tl» 
botfaloes They zetahatea by throwing mud 
at her and she went home weeping The 
prosecution ease b fliat immediatdy 
after she came back accompanied by tw 
two appellaiits each of whom was extan 
with a wooden pole Dbansal questtmed 
Pila as to why he id not prohibit the boy* 
fiom qnarreHiDg with Seshari. Pda advised 
them to convene a Panchayut for the pu^ 
pose Thereupon Dhansai ove a blow wim 
a wooden pole which struck the left ear of 
Joglo BDd it sh^ied ofi and struck the th^ 
of Pda. Pdu got up fiozn the rhalr The 
appellant Santiumnar gave a blow with the 
wooden pole on the of Pdu's neck and 
Dhans^ assaulted Pdu cm his right flank. 
Meanwhde P Ws 3, 4 and 6 vrao were 
near about the tank came to the spot and 
assaulted the appeHants a^ the latter jeto- 
hated and assaulted them. P \V 5 intf*^ 
veaed, but bemg flireatened be left ^ 
place The appellants toen assaulted Mo 
and he fell down Even after he fed down 
on the ground, fiiey continued to assault 
him as a result of whidi he died. 

First Liformahou Report (Ex. 1) was 
looEed at the Thana by P W 1 , the son 
of the deceased at 1-30 p m on the sa^ 
day on whidi a case was registered agaira 
the aprcllants Shortty before the F I R- 
was Iwsed, die appellant Dhansai had gpoo 
to the Thana and had made a statement oa 
the basis of which a station diary enW 
(Ex. 24) had been recorded. The ® 
who in the absence of the Officer in- 
charge reo^rf the FIR- came 
to the place of occ u rrence t>iaf after-noon 
and sent the dead body for post mort^ 
exatnin^on. Tlw Medical Officer w» 
pezfonned autopsy for^ the fbflowlog 18 
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injuries on the person of the deceased (E^ 
14): (After enumerating diese injuries Hrs 
Lordship proceeded). 

It was found on dissection that the ri^t 
temporal bone beneath injury No. 18 was 
feactured into direa pieces and the fractured 
pieces were depressed into the brain sub- 
stance tearing the membranaeous vessels, at 
flieir sites and injuring the brain 
substance. It was also found that 
the 8th and 9di ribs of the left side beneath 
injury No. 12 were fractured at their angles, 
and the fiuctured ends tearing the muscles 
and pleura at their sites pierced into the left 
lung. Injirries Nos. 5, 12 and 18 were 
grievous in nature and the rest were 
simple. In the opinion of the doctor 
the deceased died due to severe shock and 
haemorrhage as a result of injuries on vital 
parts of hS body. 

■ 3-9. [After discussion of evidence his 
Lordship proceeded]: 

10. We have carefully considered the 
evidence regarding the occurrence and are 
frilly convinced that the version of the oc- 
currence as ^ven by the prosecution wit- 
nesses is the correct one. As stated al- 
ready, the presence of each of the prose- 
cution witnesses who has spoken about the 
occurrence is admitted on me defence side, 
apart from the fact that some of them have 
aho received injuries during the occurrence. 
From the prosecution evidence we also get 
an explanation as to how the appellmts 
have received a few minor injuries formd on 
tiieir persons. The defence version has riot 
afforded any explanation as to how Pilu 
sustained the large number of injuries amount- 
ing to 19 found on his body. It is fantastic 
to believe the suggestion made on the 
defence side that in the course of the al- 
leged mutual assault the witnesses on the 
prosecution side have inflicted injuries on 
Pilu Sahu by mistake. The occurrence took 
place in broad day light and the persons 
who were present at the place of oTCunrence 
were not more than a dozen. It is impos- 
sible to believe that the prosecution wit- 
nesses could have by mistake inflicted the 
several injuries of which some are gnevous 
in nature on Pilu Sahu. In the course of 
investigation two wooden poles M. Os. V 
and VI were seized from the appellants and 
the prosecution case is tibat the appellants 
came armed with the same, to the place of 
occurrence. None of the prosecution _^t- 
nesses has said fliat it is with these iden- 
tical poles that the appellants had assaulted 
Pilu. Therefore the evidence of the doctor 
fliat some of the injuries on Pilu Sahu could 
not have been caused ^ M. Os. V and VI 
does not in any way afiect the truth of the 
prosecution case. It is quite likely that the 
appellants came fliere armed with some 
other poles and not necessarily M. Os. V 
and VI and the actual weapons of offence 
have not been seized in this case. ^ What 
the prosecution witnesses have said is that 
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Mpellants came with two wooden poles. 
iMt evidence stands unrebutted. 

11. Mr. D. Sahu aOTearing for the ap- 
pellants then contends fliat the evidence 
given by P. Ws. 8 and 9 should be ignored 
as inadmissible in evidence as they have not 
been administered any oath and the Trial 
Judge has not given the certificate as re- 
quired by the proviso to Section 5 of the 
Oaths Act. P. Ws. 8 and 9 are aged 10 
and 12 years remectively. What the learn- 
ed Trial Judge did was that before examin- 
ing them regarding the facts of the case 
he questioned them generally, obviously 
with the intention of. judging for himself 
whether they understood foe nature of foe 
questions and were capable of giving ra- 
tional answers to the same. Mter thus 
generally questioning them he has record- 
ed the impression that foe witnesses did not 
appear to him to be intelligent and hence 
oath was not administered to them. S. 5 of 
foe Oaths Act; enjoins that oath shoidd be 
administered to witnesses and then follows 
foe proviso which may be quoted: 

"Provided that where foe witness is a 
child under twelve years of age, and foe 
Comt or persons having authority to ex- 
amine such witness is of opinion that; 
though he understands foe duW of speak- 
ing foe truth, he does not understand the 
nature of an oath or affirmation, foe fore- 
going provisions of fois section and foe pro- 
visions of Section 6 shall not apply to such 
witness, but in any such case foe absence 
of an oath or affirmation shall not render 
inadmissible any evidence given by such 
witness nor affect foe obhgation of foe wit- 
ness to state foe truth.” 

Despite foe requirement of the Statute and 
foe caution given by their Lordships of the 
Supreme Court in Rameswar Kalyan Sin^ 
V. State of Rajasthan, AIR 1952 SC 54 that 
it is desirable that Judges and Ma^trates 
should always record their opinion foat foe 
child understands foe duty of speaking foe 
truth and why they think so; it is regret- 
table foat foe opinion of foe Court has not 
been recorded in foe manner required in 
foe proviso. The question therefore is 
whether foe opinion referred to above must 
be formally recorded or whether it can bo 
inferred from the circumstances in which 
foe deposition was taken. In this coimec- 
tion a reference must be made to S. 13 of 
foe Oaths Act, and Section 118 of foe Evi- 
dence Act The Oaths Act does not deal 
with the competency of a person to give 
evidence. Its main object is to render per- 
sons who give false evidence liable to pro- 
secution and another object obviously is to 
bring home to foe witness the solemnity of 
foe occasion and to impress rmon him foe 
duty of speaking foe truth. In feet S. 13 
of the Oaths Act says foat no omission to 
take any oath or to make any affirmation 
and no irregularity whatsoever, in foe form 
in which any' one of them is administered. 
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«TiaT 1 mvalidale any proceeding or render 
inadmissible any evidence Secbon 118 o£ 
the Evidence Act deals widi the competency 
of the witnesses and provides that. — 

“AD persons shall be competent to testify 
tmless me Conrt considers that fiiey are pre- 
vented from imderstandmg die questions 
put to them, or from giving rational answers 
to those queshons by tendw years extreme 
old age disease, whether of body or mind, 
or any other cause of the same kmd." 

Thus if an omiss on to talce the oath does 
not by reason of Section 13 of the Oaths Act 
^ect die admissibihty of evidence, it fol 
lows that an nregulanty ansmg from the 
feet, that the Trial Judge has felled to re- 
cord the certificate as required by the pro- 
viso to Section 5 of the Oaths Act cannot 
'affect the admisnbflity e ther There was 
at one tune a controversy as to whether 
Section 13 of the Oaths Act can be pressed 
mlo service even though the omission to 
administer Qie oath is not aemdentaL In 
Oneen Empress v hfaro, (1888) ILR 10 All 
207 Mahamood, J held that Section 13 of 
the Oaths Act is orily applicable when tho 
omission is accidental. On the otha hand 
the Calcutta High Court in B v Sewn 
Ehogta, (187S) 14 Beng LR 294 took 
a contrafy view Thu conflict of fudiaa) 
opimon was however resolved Iw a ded 
non of the Ihivy Coundl in hlohammad 
Fugal Esa v ^g (AIR 1946 PC 8) in 
wh^ their Lordships of the Fnvy Coii&dl 
observed that Secbon IS of the Oaths Act 
u quite tmqnahfied m its tenns and there 
IS nothing to suggest that it is to apply onW 
where the omission to administer the oatn 
occurs per meunam. In the instant case 
although die learned trial Judge has not 
recorded the requisite cerbficato and on the 
other hand recorded hu opinion that P Ws 
8 and 9 were not snffiaently mtelhgeat, it 
is quite dear on a perusal of the evidence 
men by F Ws 8 and 9 that they have got 
the Txjwer to understand the quesbons pot 
to them and give answer to these quesbons 
We are therefore sabsfied tha^ p \v» 8 
and ^ aro competent witnesses and dieir 
evidence is admusible It is true that bemg 
child witnesses one u to accept their evi 
dence with caobon, but as m thia case 
dieir evidence is substantially corroborated 
by tbe evidence men by P Ws 8 
4 and 6 we feel that these two witnesses 
have also spoken the truth. On a careful 
considerabon of the evidence on record and 
the circumstances of the case we are sabs 
Bed that the prosecubon version as to the 
manner in which fiie occurrence took place 
is true and that Filu Sahn died as a result 
of the miunes inflicted on him by the two 
appellants 

12. This leads us to a considerabon of 
the question as to sshat offence tbe appel 
lants have committed. Mr Saha for the 
tgipeOants has vehemently contended 
in the absence of a charge under Section 84 
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I P C each of tbe appellants can be 
punished only for the p^cular injury or 
injuries in^cted by b»n and as there is no 
e^ence to show as to which appellant had 
caused the injury or injuries which have 
been proved to be fatal, neither of fiieta 
can be convict either under Secbon SQ2 
L P C or S04 L P C and if at all, they 
can be convicted only for causmg hurt 
punishable under Secbon 823 I P C 
In making this submission he considerably 
lebes on the fact th^ the appellanfa were 
^larged only under Secbon 302, I P C and 
not 302 reM wi& 34. Tbe charge framed 
m this case may be quoted — 

T, Sri R C Kar B L., Sessions Jud^ 
Bolangir Kalahandi hereby charge you (I) 
Dhansal Sahu (2) Santh Kumar Sahu as 
follows— 

That you, on or about the £0lb blar^ 
1965 at about 11 A. M at Amhdadar did 
commit murder by mtenbonaUy causing tho 
death of PJu Sahu by means of Wooden 
poles and thereby committed an offence 
punishable under Secbon 302 of Indian 
Penal Code and within my cognizance, and 
1 hereby direct that you bo tned by me on 
tbe said charge^ 

It wQl be nobced that the words “to fuit^ 
ranee of the common intenbon* menboned 
la Section ^ I P C had not been em* 
bodied in tbe body of the charge It u 
contended that the appellants had so notice 
to meet a charge or construcbve liabflity 
^ that as such in the absence of any en 
dence to show that the parbcolar aecused 
cans^ the fatal injury he carmol be 
victed either under Secbon 302 or S04 
L P C It may bo re m e m bered that Sec- 
boa 34, L P C does not create any spea- 
£ic offence, but mer^y enunciates the pnn 
ople under which one person is liable for 
the joint act of himselt and another wbm 
the crime is comzmtted in porauanco of 
common intention rf both In fiirtherana 
of common intenfaon several acts may be 
done hy several persons resulting in the 
commission of tho esuno In s\scn a sitoa- 
bon Section 34 provides that ea^ one ra 
them would be liable for that crime in the 
same manner as if it were done by him 
elone 

Now m tbn case a common charge 
named against both the appellants and th^ 
wore told that they committed murder 
intentionally causing the deaUi of Pdu Sahn 
by means of wooden poles Can rt be « a 
in tho cuuumstances that the accused mo 
DO idea that they would be liable 
tho explanatory provision under Secbon 34, 
L P C ? We are of opinion that in 
or the feet they were jointly charged for 
havmg committrf murder of Mu Sahm 
ffiere was snffiaent indication to tho 8p^‘ 
lants that each of them would be hmd to- 
ble for tho Jomt acts of both of ffieni. Tm 
absence ther ef ore of Secbon 84 from w 
charge or of toe words “m furtherance or 
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£he common intentioii” in the circumstances 
of the case is immaterial, and we feel that 
the accused were not in any way prejudiced. 
It has been proved in this case tliar there 
was previous litigation between them and 
the deceased regarding possession of the 
tank and that me appellants were unsuc- 
cessful in that litigation. This is evident 
from Ests. 3 and 4. It has been established 
that on the date of occurrence on hearing 
firom Keshari that she was assaulted by 
P. Ws. 8 and 9, the two appellants to- 
gether left their house armed with a wooden 
pole each and went to the tank and ques- 
tioned the deceased. It is proved that 
Santha Kmnar first gave a blow with the 
wooden pole on Pilu’s neck and Dhansai 
also gave a blow on Pilu’s right flank. It 
has ‘been established that even after Pilu 
Sahu fell down on the ground both the 
appellants continued to assault him and 
after he died they left the place of occur- 
rence together. P. Ws. 4 and 9 have stated 
that after killing Pilu, the appellants said 
that they had finished one enemy and one 
more remained to be finished. These cir- 
cumstances establish beyond any doubt 
that it is in pursuance of the common in- 
tention of bom the appellants that they 
brought about the death of Pilu Sahu. We 
are satisfied that mere non-mention of Sec- 
tion 84 in the charge has in no way pre- 
judiced the appellants nor is it fatal to the 
Iprosecution case. 

We may in this connection refer to a 
Division Bench decision of the Rajasthan 
Eiigh Court in State v. Babulal and Beru- 
m^AIR 1956 Raj 67 where Wanchoo, C. J. 
speaking for the Bench observed that — 

"Even though there might be no charge 
under Section 34, I. P. C. it is possible to 
convict the accused with the aia of S. 34. 
This does not mean that Magistrates and 
Judges should not indicate in the charge 
that Section 34 would be used against the 
accused. It is always desirable Qiat this 
should be indicated in the charge. 

But where by oversight or otherwise sp^ 
dfic mention of Section 34 is not made in 
the’ charge, that defect by itself would not 
be fatal, if otherwise the Court can come 
to the conclusion that the accused had 
notice tibat they would be liable under Sec- 
tion 34 also, for after all Section 34 is 
merely an explanatory provision in the Code 
and does not create any specific offence it- 


In that case the charge against Berumal 
one of the accused persons was that he and 
Babulal on or about 31-1-52 between 3 and 
o P. M. committed murder by intentionally 
causing the death of Foujmal and thereby com- 
mitted an offence punishable under S. 302, 
1. P. C. The charge against the other ac- 
cused Babulal was that he and Bhermnal 
at the same time and place committed tte 
murder of Foujmal by intentionally causing 
the death and thereby committed an offence 
punishable under Section 302, L P. C. In 


neither of the charges there was mention 
of Section 34 or the words “in furtherance 
of the common intention of both” were em- 
bodied in the body of the charge. After 
getting satisfactory proof that the two ac- 
cused persons acted in furtherance of a 
common intention in committing the murder 
of Foujmal, the High Court convicted them 
under Section 302/34, I. P. C. althou^ the 
Sessions Judge acquitted them on the ground 
that Section 34 had not been includ^ in 
the charge. We respectfully agree mth the 
view Wanchoo, C. J. had ^en in that 
case. We are not referred to any decision 
either of this Court or of the Supreme Court 
where a contrary view was taken. 

13. So far as the offence is concerned 
we have no difficulty in accepting Mr. 
Sahu’s contention that the appSlants had 
no intention to cause the death of Pilu. 
There is no scope for application of the 
second clause of Section 800, namely, that 
the appellants intended to cause such bodily 
injuries as they knew to be likely to cause 
the death of Pilu. In our opim’on clause 
“thirdly” of Section 300 would apply to the 
facts of the case. That clause speals of 
an intention to cause bodily injury which 
is sufficient in the ordinary course of nature 
to cause death. Here the emphasis is on 
the sufficiency of the injury in the ordinary 
course of nature to cause death. The suf- 
ficiency is the high probability of death in 
the ordinary' way or nature, l^en this 
sufficiency exists and death follows and the 
causing of such injury is intended, the of- 
fence is murder. If the intended injury 
camiot be said to be sufficient in the ordi- 
nary course of nature to cause death, that 
is to say, there was probability in a lesser 
degree of death ensuing firom the act com- 
mitted, the conviction should be for culp- 
able homicide not ammmting to murder. 
Anda v. State of Rajasthan, AIR 1966 SG 
148. It is clear from the evidence in this 
case that the appellants intended to cause 
the injuries which were found on the per- 
son of Pilu. In fact if there is nothing be- 
yond the injmy and the fact that the ap- 
pellants inflicted them, the only possible 
inference that can follow is that they in- 
tended to inflict the same. IVheffier ffie 
appellants knew of the seriousness of the 
injuries or intended the serious consequen- 
ces is not at all material. The question so 
far as intention is concerned is not whether 
they intended to kill or to inflict the injuries 
of a particular degree of seriousness, but 
whether they intended to inflict the inju- 
ries in question and once the existence of 
the injuries is proved, the intention to cause 
the injuries will be presumed unless the 
evidence or circumstances warrant an op- 
posite conclusion. Harjinder Sin^ v. Delhi 
Administration, AIR 1968 SC 867. Pilu 
.Sahu is a man about 70 years old. As many 
as 19 injuries were inflicted on his person, 
some on vital parts of the body. One or 
the injuries (no. 12) which was OKiIt on the 
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|[eft chest caused fracture of the 8th and 
9th nbs of the left side of the chest and 
die other injury caused fracture of the n^t 
temporal bone resultmg in the fractured 
pieces, depressing into the brain substance 
Ihese are injunes which are sufficient in 
the or dinar y couTse of nature to cause death. 
This case therefore comes under clause 
“thinDy" of Section 300 IPG 

14 In the result both the appellanls are 
liable to be convicted under Secbon 302/34 
I P C We would therefore alter the con 
vicbon of the appellants from Secbon 30i 
L P C to Secbon 302/34 I P C and 
uphold the sentence of imprisonment for 
life imposed on each of diem. The appeal 
faiig and IS dismissed 

15 & K. MISRA, J I agree 

ESB App^ dismissed. 
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S BARMAN C J AND S ACHARYA. J 

Bisra Lime Stone Co Ltd Pebhoner v 
Labour Inspector, Central and another, Opp 
Parties 

O J C No 180 of 1964, D/- 16-10- 
1963 

(A) Minimum Wages Act (1948), Sec- 
don 2 (h), 2 (g) and Sch. Part 1 Item 8 — 
Anpropnate Government •— Scheduled eo- 
ployment — Employment m ston^breabog 
or stoce^rushing — Appropriate Govern- 
meot in matters of employment in such 
works m relabon to mine* u Central Gov- 
ernment whereas in matten of employment 
In such husiness 'otherwise than in relabon 
to tome’ IS State Government (Para 7) 

(D) Mumnum Wages Act (1948), Seo- 
turn 2 (h) ‘SCne’ for purposes of Act in- 
cludes '(piarry* though tlwre is some duhoo- 
bon between the two — - (Words and 
Phrases — ‘^fine’) 

Thou^ there is some disbncbon between 
a quarry and a mine m that the former is 
an open air excavabon of certain classes of 
znine^ and the latter is essentially an under, 
ground excavabon, for the purpose of Mud- 
mom Wages Act — a quarry is mcluded m a 
Mine There is nothmg m that Act to show 
that the word ‘mine should be oven a 
narrower meamng so as to exclude stone 
quarries AIR 1968 SC 189 PolL (Para lO) 

(C) Minimum Wages Act (1948), Seo- 
dons 3 and 5 (2) — Onssa State Govern- 
ment NobHcabon under, dated 27-3-I9C3 
fixing imnmium rates of wages payable (o 
employees m stone-breaking and stone- 
aushing openthons m quames m Onssa — ~ 
Vahdity — Nobficahon is Intra vues — 
(Consbtnbon of India, Arbcle 5158 Dele- 
gabon by Presideiit of funcbon of Central 
Government) 

Held that the impugned nobficabou whidi 
was issued m supersession of the earber notl- 
iicabon D /- 27^1952 was mtra vires Ibo 
LL/AM/G622/68 
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powers of the Onssa Government nodar 
Secbon S read with S 5 (2) of the Act hi 
the context the operabons carried on in 
quames as mentioned in die Impugned nod- 
frcabon were mtended to be operations car- 
ried on in mines as are situated in the State 
of Onssa. If the scheduled employment fa 
stone-hre^kmg and stone-cruihm^ operations 
in relabon to a mine was thus viewed, the 
appropriate Government for fixing the mini- 
mum wages under Secbon 5 (2) of the Act 
was the Central Government and it was by 
virtue of the delegabon made by die Fred- 
dent of India under Article 258 of the Con 
shtubon (vide Presidents Nobficabou No 
2052 D/- 11 12-51) that the Government o| 
Onssa had authonty to issue the impugned 
cohfrcabon dated Mandi 27, 1963 (Para 11} 
Cases Referred Chronolo^c^ Parse 
(1966) AIR 1968 SC 189 (V 53) = 

1965-2 Lab LJ 157 = 1666 Cri 
LJ 176, State of Maharashtra v. 
Xiohanl^ Devicband Sah I9 

S Kiohanty and B C Swain, for Peti- 
booer, Advocate-General, for Opp Paibes. 

BARMAN, C J • Bisra limestone Com- 
pany LmutM — ^who is stated to carry W 
mining operabons at Bum In Sundarrarh 
Distnet involvmg drilling, hlasbog, coUeo- 
bon of blasted materials by meehanJeaJ 
means breakiDg of boulders to sepatab 
Lmestone and dolomite mechanically anc 
manually dumping and shovelling and othei 
such operabons stated to be inddental Cc 
puning— -IS the pebhoner challenging 
legabty of the notificabon dated March 27i 
1963 Issued by the Government of Ons^ 
Labour Department, purported to be in 
exercise of the powers conferred by Se^ 
bon 3 read with Secbon 5 (2) of the Mini 
mum Wages Act, 1948 (Centiu Act No 11 
of 1648) (hereijimer referred to as the AcO 
by which the Government of Onssa £iJ» 
the minimum wages at rates menhoneo 
therein payable to the class of employe®* 
employed in stone-breaking and stone- 
crushing operabons earned on by the ped 
boner in quames situated in Onssa. The 
petiboner mso challenges the show cause 
Dohees dated July 22 and July 23, 
issued by the Labour Inspector, Central 
Government, at jharsuguda, and served m 
the pebhoner as to why legal acbon should 
not be t^en against the pebhoner for ^ 
leged contravenbons as noted therein, and 
tn irregulanhes m that the penons *P^ 
fled therein were paid wages at rates less 
than the minimum rate or wages as fixed 
for their category by the said nobficafaon- 
2 The impugned Onssa Government 
nobficahon datedhiarch 27, 1963 is quoted 
below — 

Government of Onssa 
Labour Department 
NOTIFICATIOV _ 

Dated Bhubaneswar, 27th March, 1963 
No IW 17/63^740/Lab In exercise rf 
the poweis conferred by Section S read with 
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sub-section (2) of Section 5 of the Mini- 
mum Wages Act, 1948 (EE of 1948) and in 
supersession of the Notification of Ae Gov- 
ernment of Orissa, Labour Depart- 
ment No. 1175 Lab. dated tie 274 
March, 1952, the State Govemmeiit do here- 


by fix the minimum wages at the rates as 
specified in the Schedule below which shall 
be payable to the class of employees em- 
ployed in stone-breaking and stone-crush- 
ing operations carried in quarries as aro 
situat(^ in the State of Orissa. 


Employment in 
stone-breaking 
or 

stone-crushing. 


Schedule. 

Class of 
Employees, 


Bates of wagra 
per day. 


1 


(i) Districts of 
Cuttack, Puri, 

I Balasore and 

Ganjam (excluding 
agency areas) 

(il) Agency areas of 
Ganjam and the 
Districts of 

Mayurbhanj, Keonjhar, 
Dhenkanal, Sambmpur, 
Khondmals, Boudh, 
Kalahandi, Bolangir-Patna, 
Sundergarh and Koraput. 


2 


i i) Man 
ii) Woman 


ifp Man 
(ii) Woman 


8 . 


Be. 1.00 
Be. 0.75 


Be. 0.75 
Be. 0.50 


8. The main points urged on behalf of 
'the petitioner are, in subs&nce, these: The 
impugned notification dated March 27, 
1963, issued by the Government of Orissa 
is ultra vires because employment in stone- 
breaking and stone-crushing operations car- 
ried on by the petitioner in quarries situated 
in Orissa, if it is purported to be included 
as a schOTuIed employment in relation to a 
mine, could not, under the law, be issued 
by 4e State Government The State Gov- 
ernment is not the “appropriate Govern- 
ment”, as defined in Section 2 4) pf the 
Act to issue the impugned notification in 
relation to any schedule employment car- 
ried on in relation to a mine. 

4. Section 8 of the Act in exercise of 
4e powers whereof the State Government 
purports to have fired the minimum wages 
by the impugned notification provides that 
the appropriate Government shall in the 
manner provided in Section 8 fix the mini- 
mum rates of wages payable to employera 
employed in an employment specified in 
Part I or Part n of the Schedme after fol- 
lowing the procedure for fixing and revis- 

..ing me minimum wages in respect of any 

' scheduled emplo)mien£ in the manner as 
laid down in Section 5 (2). 

5. The (TOestion is: Which Government 
— the Centrm Govenunent or the State Gw- 
ernment — has the power to fix or revise 
the minimum wagM in respect of employees 
engaged in ston^brealdng or stone-crnshing 
operations carried on by the petitioner in 


By Order of the Governor 
Sd 

Joint Secretary to Government” 

bis business of mining operations in quarries 
as are situated in the State of Orissa? 

6. Section 2 (b) of the Minimum Wages 
Act, 1948 provides that in the said Act un- 
less there is something repugnant in the 
subject or context — 

“‘app^riate Government' means 

(i) in relation to any scheduled employ- 
ment carried on by or under the au4ority 
of the Central Government, or a railway 
administration or in relation to a mine, oil- 
field or major port or any corporation 
established by a Central Act the Central 
Government and; 

(ii) in relation to any other scheduled 
employment, the State Government” 

Section 2 (g) provides 

‘scheduled employment’ means an em- 
ployment specifiea in the schedule, or any 
process or branch of work forming part of 
such employment. 

Item 8 of Part I of the Schedule is 

“employment in stone-brealdng or slong- 
crnshin^. 

7. It is dear that in matters of employ- 
ment in stone-breaking or stone-crushing in 
relation to a mine, tiie appropriate Govern- 
ment is the Central Government; whereas 
in matters of employment in stone-bredang 
or stone-crusbing otherwise than in relation 
to a mine, the appropriate Government is 
the State Government. 

8. Under Article 258 of the Constitntioa 
th^ President of India by a notification. No. 
2052 published on December 11, 1951, cn- 
trostea fibs Governments of certain States 
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iaduding Onssa, with their consent, to fono- 
bon as the Cental Government under tha 
Minimum Wages Act in so far as such funo- 
bons related to fixation of n u n i mum 
of wages m respect of employees employed 
m stone-breakmg or stone-crushms opera 
bons earned on in mines situateu m their 
respecbve States 

9 It was submitted on behalf of the 
opposite parbes m support of the impugned 
nobficahon dated Maith 27 1963 issued 
by the Government of Onssa in the Labour 
Department that the Onssa Government as 
so entrusted by the President of India, had 
fixed and notified the minimum rate of 
wages paj^ble to employees employed m 
stone-brealnng and stone-crushing operabons 
earned on In mines situated m the State 
by nobficahon No 1175 Lab dated Mandi 
27 195^ and subsequently revised the 
minimum rate of wages pavable to em- 
ployees employed in stone-breakmg or stone- 
txushing operabons earned on to quames 
by Government of Onssa Labour Depart 
ment Nobficahon No HV 17/63 3740- 

Lab dated March 27 1963 

10 It was contended on behalf of tha 
pehboner that whereas the earlier nobfica 
bon dated March 27 1952 was to respect 
of employees employed m stone-brealang or 
ttone-cnishiog operabons earned to mines 
situated to Onssa, but in the unpugned notu 
ficabOQ dated March 27 1963 the mmimtiTn 
wages fixed thereby were to be payable to 
“employees employed to stone-breakmg or 
stone-crushing operabons earned on m 
quames situated ui Onssa,” 

The pebbonei's point is that there may be 
quames not attached to cunes the funda 
.ueDtal distmcbon bemg that while a quarry 
Is an open air excavahon of certain dasses 
of mmerals but mme is essentially an under 
ground excavaboa thus a mine and a 
quarry are not the same In our opinion 
whfle there may be some substance m this 
argument bereft or mdependently of the 
context, the weU settled posibon in law a 
that a quarry is mcluded in a mme as ap- 
pears from the decision of the Supreme 
Court m State of Maharashtra v Mohan 
I-all Devichand Sah 1965-2 Lab LT ICT = 
(AIR 1966 SC 189) where it was held that 
the Central Legislature must have intended 
to include quames m the word “mine" 
oflierwise it would be rather mcongruous 
dial some matters should he regulated by 
the Central Government and mimanun 
wages by the State Governments furtoer 
there is no mdicabon whatsoever m the Act 
the word “mme" should be given nax 
rower meaning so as to exclude stone quar 
Ties 

11 That apart, m the context in wfaidi 
the impugned nobficabon dated March 27 
1963 was issued to stmeisession of the ear 
her nobficabon dated March 27 1952, 

limited to the extent as provided in the 
cotSicabon, it 1$ clear that the operations 


earned on in quames as mentioned in the 
impugned nobficabon were intended to be 
operabons earned on in mines as are situa 
tM la the State of Onssa- If the sche- 
duled employment In stone-breaking and 
stone-CTusnmg operabons in relation to a 
mme is thus viewed, the appropriate Gov 
emment for fixing the minimum wages 
under Seebon 5(2) of the Act is the Central 
Government and it was by virtue of the 
delegabon m^e hy fiie President of India 
under Arbcle 258 of the Consbhihon as 
aforesaid, that the Govemment of Onssa 
had authonty to issue the impugned nob- 
ficabOD dated March 27 1963 

12. In this view of the case the pefi 
boner is not enbded to any relief as daim^ 
The wnt pebbon is acoirdingly dismissed 
with costs Hearing fee Rs. 100/ (one 
hundred only) 

13 AmARTA, J j I agree 
ir.CTt Pebbon dismissed. 


Am 1989 ORISSA 112 (V 56 C 40) 

S ACHARYA J 

Snbataha Barik. Pebboner v Mnsamat 
Padma, Oppos te Party 

Cnmmal Revn No 164 of 1968 D/ 
28-S-1068 against order of Sub-divisional 
Magistrate Atmallik. D/ 29-3-1968 
Cnroina! P C (1898) S 488 — Neglect 
or refnsol — Husband uways ready to mam 
tain wife and son if they resided with him 
— • Wife however Insutang husband to stay 
with her in her father’s house — No other 
aHegabons such as cruelty »D beatmeof 
made — Maintenance for wife and son 
awarded — Altemabvely husband directed 
to stay with wi/e m her parent’s house and 
to mainlaio them according to tiie desire (n 
wife — Award of maintenance to wife and 
allemabve dirccbon iUeg^ — Son bow 
ever enbtled to maintenance ^ (Hmdu Law 
•— hlamtenance) 

Where a husoand is always ready to maur 
tam his wife and son if they res ded with 
him but the wife insists that he should stay 
with her in her fatoers bouse and no aDe^ 
boos such as cruelty or lU frealment are made 
award of mamteoance for the wife m the 
altemabve directing toe husband to stay wtn 
his wife in her parent’s house and to mam 
tom her according to hex desire is fflegal- 
Tbe son however is enbtled to mamtenanw 
(Paras 4 and 7) 
fii such a case, it carmot be said that the 
husband has neglected or refused to main- 
tain toe wife by not accedme to the ^ 
sutence of toe wife to stay ivith her to her 
parents house The award of maintenance 
for her and such altemabve direcbon are 
illegal and contrary to public pobey (1901) 
ILR 28 Cal 751 Foil , , 

(Paras 4 and o) 

JL/LL/E942/68 
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The child, wherever he may has to be 
maintained by the father, so long he is in- 
capable of maintaining himself and the 
famer cannot refuse to maintain such a child 
on the ^und that he is not living with him. 
The child is not deprived of his ri^t to main- 
tenance because ms mother refuses to live 
with her husband or to ^e him in his 
father’s custody. A mere offer by the father 
to maintain the child if he is left with him, 
will not disentitle the child to get mainten- 
ance from him. As such, the father is liable 
to Tnaintain the child. 

S aras 7 and 8) 
^cal Paras 

.(1901) ILR 28 Cal 751 = 5 Cal WN 
573, Tekait Mon Mohini Jemadai v. 
Basant Kumar Sin^ 5 

S. C. Ghosh, U. N. Sahu and M. Hazra, 
for Petitioner; A. K. J. Mohapafra, for Opp. 
Party. 

ORDER: This is a revision against an 
order passed by Sri D. Naik^ Sub-divisional 
Magistrate, Atmnallik in Case No. 13-M of 
1967 ordering the petitioner to pay a sum of 
Rs. 40/- per month with effect from the date 
of the institution of the said case on 26-6- 
1967, towards the maintenance of his wife, 
the opposite party and his minor son, who 
are now living away from the petitioner. 
While passing this order, the Magistrate 
hns further ordered that if the petitioner does 
not choose to pay the maintenance ^ afor^ 
said, he is to five in the house of his wife’s 
parents and to maintain diem according to 
Bie desire of his wife. 

2. The petitioner's wife (the opposite 
party) filed the aforesaid case against her 
husband (the petitioner), on the allegation 
that she being the only daughter of hCT 
parents, her father, negotiated ivith the ^_ti- 
tioner, and on getting his consent kept nim 
as Char Jwain after performing then ma- 
nage. The petitioner lived with his wife 
in his father-in-law’s house for a few years 
and thereafter, on two or three previous oc- 
casions, he left that place and went away 
to his own village on creating troubles and 
picking up quarrels with her and her parents. 
Ihe petitioner has come back to his 
father-in-law’s village with his widowed 
mother, but is living separately from his wife 
in his own house, and is not agreeable to 
stay with her in her fother’s house in spite 
of her repeated requests and the_ decisions of 
the village Panch. The oppopte party as 
such is remaining in her famer’s house with 
her child four and half years old, and the 

g etitioner, does not care to m aint a i n her and 
er child. 

8. The petitioner, on the other hand 
contended that he could not live in his 
fadier-in-law’s house because of ill-treatmrat 
meted out to him there. He stat^ in his 
written statement tiiat he was and fe always 
ready and willing to maintain his wife, and 
his son if ibey would come over and live 
with him in nis house, in the same village. 
1969 Oiissa/8 V G— 38 


Ii^ead of the wife and child coming to liva 
wifli the petitioner, his wife, on the ul-advica 
of her father, is rather insistent upon him 
that he should come and live with her in her 
father’s house. 

4. The learned Magistrate in para 5, 
while concluding his mdings states as fol- 
lows; — 

“It also appears that the O. P. (the hus- 
band) is actuaQv willing to maintain the peti- 
tioner (the wife) and her son if the petitioner 
goes over to the house of fheD. P. himself 
arid lives there with him as husband and 
wife. “But when the O. P. has married 
the petitioner on condition that he would 
live in the house of her parents and main- 
tain her as well as her parents, it seems un- 
desirable to compel her to live wifii the 
O. P. in his own house at present. Hence I 
find that O. P. is legally hotmd to maintain 
the petitioner by living with her in the house 
of her parents.’ " 

Finally while passing the order for mainten- 
ance of the v^e and the child at the rate 
of Rs. 40/- per month, he passed an alter- 
native order by saying. 

“ or in the alternative to live in 

the house of the petitioner’s parents and to 
maintain them according to the desire of the 

petitioner forthwith, ” 

The above finding tmderlined (here in ‘ ’) by 
me and the order quoted above are imten- 
able, illegal, and contrary to pubfic policy. 
In a cause rmder S. 488 Criminal Procedure 
Code, the %vife may get maintenance from 
her husband, if she can prove that her hus- 
band has sufficient means, and he has neg- 
lected or refused to maintain her. Under 
the first proviso to ckuse (3) of the said sec- 
tion it is provided that if such person offers 
to _ maintain his wife on condition of her 
living with him, and she refuses to live with 
him, such Magistrate ,may consider any 
grounds of refusal stated by her, and may 
make an order under this section notwith- 
standing such offer, if he is satisfied that there 
is just ground for so doing. So, rmder this 
clause there is an expectah'on that the wife 
should ordinarily live with the husband, and 
if she refused to reside rvith him, the courts, 
before passing the order for maintenance, 
should enquire into and consider the reasons 
for her such refusal. It must be mentioned 
here that there is no allegafa'on of habitual 
cruelty, torture, fll-freatment of the wife by 
the petitioner or that he has contracted mar- 
riage rvith another wife, or keeps a mistress. 
This case proceeded mostly on the basis 
that the petitioner should ^y rvith the op- 
posite party in her parent’s house and main- 
tain alT of them there, because of an alleged 
prenuptial agreement between them. 

5. Under the Hindu Law, as has been 
observ’ed in the case of Tekait Mon Mohini 
Jemadai v. Basanta Kumar Sindi reported in 
(19JH) ILR 28 Cal 751. 

“the duty imjrosed upon a Hindu wife to 
reside with her husband, wherever he may 
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choose to reside, is a nde of Hindu Law and 
not merely a moral duty. 

An ante-nuptial agreement on the part 
the husband that he will never be at Bb^ 
to remove his wife from her parental abode, 

4 fn nobev. ^ ^ 


A.LB. 

^jcm according to the desire of die petti 
doner. I would, however, order that thej 
petitioner is liable to pay maintenance only! 
lor the child, who is, at present, with hisj 
modier. According/ it is ordered than 
Rs. 15/- per month will be pjud by thej 


ground that it is opposed to public poliCT. 

In the above deosion the foDovnng few 
lines from Mayne's Hindu Law, have been 
quoted wiib approvaL 

* As soon as the wife Is mature, her 
home is necessarily in her linsband’s house. 
He is bound to m^taln her in it while she 
is willing to reside with him and to perforin 
her duties. If she quits him of her own ar> 
cord, either without cause or on account of 
such ordinary quarrels as are inddental to 
married life in general, die can set up no 
claim to a separate maintenance. Nothing 
will justify her in leaving her home except 
such violence as leodera it unsafe for her 
to continue there, or sudi continued iB* 
nsage as would be termed cruelty in an 
Fn giUh Maljiioonial Courtr 

6. The fact in this case Is that the peti- 
tioner is always ready and wilUng to main- 
tain the opposile party and thar son if they 
come and stay with him In his house con- 
structed In the same viDage, but the wifa^ 
on the advice of her father, does not agree 
to the same and fnslsb that the petitioner 
ibcruld come and rtay with her in her fatho’e 
house. This being so. It cannot be said that 
the husband, the petitioner has neglected or 
refused to maintdn the wife by not accediss 
to the Insistence of the wife for going and 
staying with her in her parent’s house. 
Hiereiore, the iir^igned oraer is iHegal b 
so far as it provida for maintenance for the 
wife in her father’s house, and in the al- 
ternative ordering the petitioner to go arifi 
stay there with his wife. 

7. The case of die child stands on a 
jdifferent footing The child, wherever ho 
may be, has lo oe maintained by the father, 
so long he is incapable of maintaining hiav 
self and the father cannot refuse to maio- 
tain such a child on the grmmd that he Is 
not living with him. The child, as I find. Is 
hardly 4 to 5 years old and is staying with 
the mother, which may not be due to hb 
own choice, but because he is in the power 
and control of his mother. The child is not 
deprived of a ri^t of mamtenancei because 
his mother reused to ga and live with bei 
husband or to ^ve Mm in 1^ father's cus- 
tody. A mere offer Inr the father tn main, 
tain the child if he is left with Mm, wiU not 
disentitle the child to get matntpnanro from 

him. 


Is, from 29-3-1968 tffl he remains awav from 
hb bther and is considered under the 
incapable to maintain himself. The revision 
thus is partly ^owecL 
JRM/D.VXL Petidon partly allowed, 


8. In view of the discussions madw 
above, I wiU set aside the order of the 
court below granting maintenance for the 
wife and ana also the alternative cnder 

directing the petitioner to go and stay with 

his wife in Her parent’s house to Tnamhttn |L/LL/E946/68 


AIR 1969 ORISSA 114 (V 56 C 41) 

G. K. MISRA, J. 

SmL Bela Dibya, Appellant v. BarnHshora 
Mohanty, Respondent. 

Mlsc. App^ No. 181 of 1968, D/« 

23-8-1968 against order of DisL J., CuttarV, 
D/. 303-1966. 

(A) Transfer of P roperty Act (1882), S. 100 
— ApplicabOity — Ch^ge created by do- 
CTce passed after contest — Charge is by 
opwarion of law — S. 100 applies. (lOSW 
31 Cut LT 932, FoU AIR 1965 SC 834 
ExpL AIR 1968 Pat 238, Ref. (Pan 4) 

(B) Transfer of Pr op e rty Act (1882^ 
Ss. 100 and 52 — S. 52, It applicable to a 
ease, controls second part of S. 100 
Maintenance decree creating charge^on pn>* 
perty^— Anction purehaser purchasing- si^ 
property for condderstion and without notice 
of charge •— Decree not satWIed — Anetioa 
fait by lis pmdeas — Sacb p rop e rt y pnrdias* 

by auction-purchaser pul to sale — Aufr 
tioo-purchaser objecting under S. 47 Qril,, 
F. C. — Objection cannot be upheld 
(avil P, a (1908), S. 47). 

^ 52 of the Transfer of Property Act, t 
ft IS applicable to a case, c o ntrols the second 
part of S, 100. Where an auction-pincha^ 
pinchases a property for consideration asA 
without notice of a charge created on sudi 
property by a maintenance de cr ee and ^ 
deoee is not satisfied, the auction i* bit w 
Ih pendens and an objection under S. ^ 
Ovil P. C. of such suction purchaser to th® 
sale of such pro p er ty when it is brought tO 
sale again, cannot be upheld. ^ 

(Paras 6 and 7) 

The second part of S. 100 is qualified ^ 
the CTpression, “save as otherwise expressly 
provide by any law for the time being to 
force". S. 52 is such a law and as such the 
second part of S. 100 is controlled by S. 53 
provided it fa applicable to the facts of tto 
case. (Para 6) 

The expression “right to Immovable p^ 
pert^ in S. 52 fa not confined only to a rijpi* 
to me possession or title to or any fntcr^ 
fa the prope rty . It includes rifd**^ afiecting 
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I specific immovable properly. The charge 
' created by a maintenance decree affects the 
j light to the immovable property. Hence in 
I a suit for maintenance asldng for a charge, 
' a ri^t to immovable property is directly and 
specifically in question. If the charged pro- 
pe^ is put to auction before the decree is 
satiOTed, the auction wiH be hit by lis pen- 
dens and the property in the hands of the 
auction-purchaser wOl be liable for discharge 
of the maintenance decree. AIR 1945 Mad 
126 and AIR 194S Cal 227 and AIR 1951 
; An 141 (FB) and AIR 1951 Orissa 306, FoU.; 

AIR 1943 Oudh 354 (FB), Diss. from. 

' (Para 6) 

The Judgment-debtor or the auction-pur- 
chaser cannot deal "wifli the property in any 
maimer to adversely affect the ri^ts of the 
maintenance-holder created by me charge. 
Thus, an objection under S. 47 Civil P. C. 
by such auction-purchaser to the sale of such 
property when it is brought to sale again, 
cannot be upheld- (Para 7) 


Cases Referred! Chronologcal Paras 

.(1968) AIR 1968 Pat 238 (V 55), 

Shyam Narain v. Khub Lai Mahato 4 

;(1965) AIR 1965 SC 834 (V 52) = 

(1965) 1 SCR 7^, Laxmi Devi v. 
Mulnmd Eunwaf 4 

1^965) 31 Cut LT 932, Diwan Chitra 
BhMu Singh v. Balmulamd Singh 
Rai 4 


1(1951) AIR 1951 AH 141 (V 38) = 
1951 AU LJ 39 (FB), Mahesh Prasad 
V. Ml. Mundar 

(1951) AIR 1931 Orissa 308 (V 88) = 
ILK (1949) I Cut SS8, TirOiabasi 
V. Trinayani Dasi 

(1945) AIR 1945 Mad 126 (V 32) = 

■ ILR (1945) Mad 726, Rajgopak 
Chetty V. Kesava Pillai 
(1943) AIR 1943 Cal 227 (V 30) = 

76 Cal LJ '19L Hiranya Bhusan v. 
Gouri Datta 


6 

8 

6 

6 


(1943) AIR 1943 Oudh 354 (V 30) = 

1943 Oudh \VN 261 (FB), Abdul 
Gaffar v. Ishtiaq Ali 6 

B. K. Pal and N. C, Patnaik, for Appel- 
lant; R. Ch. Mohanty, P. K. Patnaik, M. 
Paha and H. Jena, for Respondent 


JUDGMENT ; One Kashinath Tiadi had 
fwo sons, Hrudananda and Rama. Bek 
liibya (decree-holder) is the widow of Rama- 
She brought Title Suit No. 234 of 1948 in 
ihe Court of the Munsif, Kendrajjara, for 
maintenance against her husband’s son as 
Rama Aed in joint status and the entire joint 
family property devolved upon Hrudananda’s 
branch- The suit was decreed and a charge 
was created in her favour in respect of the 
disputed property and other properties (Lots 
1 to 4). In Execution Case No. 127 of 1959 
Lot No. 1 was put to aucHoa sale for 
Es. 87-^ paise. In the proclamation for 
sale the charge on Lot No. 1 was not men- 
tioned. On 16-11-59 Rajltishore Mohanty 
(auction-purchaser-reroondent) purchased loL 
No. 1 in auction sale for Its. 200/-, 


The decree-holder (appellant) withdrew her 
decretal dues with costs. The sale was con- 
finned on 23-12-59 and the sale certificate 
was issued on 22-1-60. Respondent took 
deh'veiy of possession on 10-4-60. The de- 
cree-holder again started Execution Case 
No. 77/62 for Rs. 144/- and for costs against 
the previous judgment-debtors and the res- 
pondrat. She advertised for sale all the lots 
of properties including lot No. 1. Respon- 
dent filed an objection u/s 47, C. P. C. on 
13-4-63 in Miso. Case No. 81/63. On 
6-9-63 lot No. I (the disputed property) was 
released from attachment and sale. Misc. 
Appeal No. 177/63 was filed by the decree- 
holder. The learned District Judge, Cut- 
tack, dismissed it. Against the appellate 
order this miscellaneous appeal has been filed 
by the decree-holder. 

2. Mr. Pal raised the following conten- 
tions: 

(i) The maintenance decree in favour of 
the appellant was passed after contest and 
was not a compromise decree. The charge 
created by such a decree is not a charge 
either bv act of parties or by operation of 
kw, ana Section 100, Transfer of Property 
Act (hereinafter referred to as the Act) has 
no application to such a decree. The charge 
is binding against the purchaser for value 
without notice; and 

(ii) The charge created by the aforesaid 
contested decree is enforceable against the 
auction-purchaser even if he purchased the 
property without notice of the charge being 
mentioned in the sale prodamation. The 
auction sale is affected by die doctrine of 
lis pendens u/s 52 of the Act 

Both the contentions require careful 
examination. 

3, The first question for consideration is 
whether the charge on lot No. 1 created 
imder the maintenance decree passed on 
contest comes within the ambit of Section 100 
of the Act. The section runs thus — 


S. 100. Charges. Where immoveable pro- 
perty of one person is by act of parties or 
operation of kw made security for the pay- 
ment of money to another, and the transanc- 
tion does not amount to a mortgage, the 
ktter person is said to have a charge on the 
property; and all the provisions hereinbeforo 
contained which apply to a simple mortgage 
shall, so for as may be, apply to such 
charge. 

Nothing in this section applies to the 
charge of a trustee on the trust property 
for expenses properly incurred in the execu- 
tion of his trost, and, save as otherwise ex- 
pressly provided by any kw for the time 
being in force, no charge shall be enforced 
against any person in the hands of a i>erson 
to whom such property has been transferred 
for consideration and without notice of tho 
charge. 

4. There is conflict of authority ns to 
whether a charge created by a decree on 
contest comes within the purview of bco- 
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hon 100 of the Act. The latest decision fa by reason of the erpirahon of any pent^ of 
wirmftrt of Mr Pds contention is AIR 1968 limitation prescribed for the execution merfr 


Pat*^23'8,' Shyam Naram v Khublal Mahto. 

In (1965) 81 Cut LT 932 Diwan Chitra 
Bhanu Singh Rai v Balmtikund Sm^ Bri, 
this Court held that the charge created by a 
decree of Court even after contest was by 
operation of law and would come within 
section 100 of tbe Act (Para 8) In AIR 
1963 SC 834, Laxmi Devi v Muknnd Kan 
war a charge was creried initially by a 
document and ultimately by a mamtenanee 
decree over certam properties (para 2). 

There it was fiie common ground that res- 
pondeat No 1 could claim to be a charge- — , ~ - — o — — , — 

holder as defined by Section 100 of the Act or title to or any interest m the property it 
(para 11) As the charge originated in a includes right affecting speofio immo^bl* 
docnment by act of parties, the case pro- property. The charge created hv fiie decre 
ceeded on the concession of both parties affects right to the Immoveable propreW 
sccboa 100 was applicable to the case. Hence fn a suit for maintenance asbng r~ 

g e Supreme Court ease did not resolve the a charge, a n^t to immoveable prop^y 
iflict. I am boimd by (196S) 81 Cut LT directly and specifically in question If * 

2 and bold thrt sechoa 100 has ^ipbea- diargrf prop«ty is put to auction sale 


of by any law for the time bemg m force. 

By virtue of the Explanation, the sud 
womd be deem^ to be pendmg until 
there js complete satisfaction or dischara 
of the decree The crucial question 
consideration, however, is whether in the 
suit for maintenance filed by the appeHanl 
where the decree created the charge aiw 
right to immoveable property was directly 
and specifically in question On this pond 
there a conflict of authority The expr ' 
sion "ri^t to immoveable p r operty* is i 
confined only to a right to the posses' 


Ibon to a decree pass^ on contest also 
5 After a thoiou^ discussion their Lord 
shipa held m the aforesaid Supreme Court 
decision that the latter part of section 100 
should be deemed to mclude auction ^es 


fore the decree is satisfied, the ancbon salel 
would be hit by lu pendens and the pro-^ 
peity in the of the aucbon purtiiasCT 

would * - -- - • • • -f .1-- 


be liable for the discharge of the 
maintenance decree. 

5^"18) The next tneshon for considera: 

bon is wnether the second part of Secbon 100 5*,^ .Sochon^lO O is to , 


rcS= by“s4^5rrf“4,^'St'TS 

part of tbe secbon lays down that the charge n °KSheslx 

shall not be enforced agamst any wperty lo ato ^ 141 

U>eh,«d.o£.p.nca.rS».s,S°i^ ^^5 AH 


the hands of a person to whom such propoty 
has been transferred for considerahon and 
without nobce of tbe charge This pnm 


^ 1951 Onssa 806 support the aforesai d 

non is, however, qualified by the exp ressi on 3 ?*ai5*i^^^ PjP}°^ 

-save as other^e expressly provia^^ 

.any law for the time l^g m force." Se^ 2^1 represent the cor- 


any law for the time being m force." Sec- 
tion 52 of the Act is such a law and, as su^ 
second part of section 100 is controlled by 
Section 62 of the Act, provided it is eppU- 
<cahle to the facts of the case 
6 Section 52 runs tbus- 
Dunng the pendeuCT ha any Court havme 
authority wUhm the limits or Indbi exdua 
mg the State of ^ammn and Kn.«;>imir or esta 
bushed beyond such limits by the Central 
Government of any smt or proceedmg which 
is not collusive and m which any right to 
immoveable prope r ty is directly ana speci- 
fically in queshon, the property cannot be 
transferred or otherwise d^t with by any 
party to the smt or proceedmg so as to affect 
the n^ts of any other party thereto under 
any decree or order wnidi may be made 
therein, except under the author^ of the 
Court and on such terms as it may Impose. 

Explanation.— For lie purposes of 
secbon* the pendency of a smt or proceedmg 
shall bo deemed to commence from the date 
of the presentation of the plamt or flie msU- 
tution of the proceaing in a Court of com- 
petent Jurisdiction, and to conhnue until the 


yect law 

7. Applying the aforesaid test to the 
facts of this case, it is clear that the aucbon- 
puTchaser pmriascd the property for consi- 
derafaon and without nobce of the diaiT^ 
As the decree had not been satisfied, 
aucbon sale of tbe disputed prc^ie r ty u W 
by Ls pendens The Judgment-debtor or tha 
aiKtioQ puicbascr cannot deal with the pro- 
P^ty in any manner to adversely affect me 
ri^ts of the mamtenance-holder created by 
the charge The objection of the aorton* 
purchaser under S 47 cannot be upheld. 

8 In the result, the Judgments of me 
Cou^ below are set aside and the r 


the ri^ls of any other party thereto under is allowed. In the cmnimstances pai^ to 
flT,v or otH^ ma-., V- bear theiT own costs throughout. 

JRM/DV. C. Appeal aHowed. 


AIR 10C9 ORISSA 116 (V 69 C 42j 
S BARMAN. C J 

Rameswailal, Pebtioner v. Panchu Siho 
and another, Opp Parties 

rhon or discharge of such decree or order hu - 

bemi obtained, or has become unobtalnalds JL/LL/E954/63 
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Ovil P. C. (1908), Order 1, Role 10 (2) 
and Section 115 — Rent smt — Third party 
claiming to be owner of property in ques- 
tion — Such party seeking to be impleaded 
— Tide suit of such party in respect of 
same property pending — Addition of such 
party mong and material irregularity. 

"Where a third party seeks to be implead- 
ed in a rent suit daiming to be the ownCT 
of the property in question but a title suit 
filed by him in resect of the same property 
is pending his admtion is ■wrong and is a 

material irregularity. (Para 8) 

It is not that tmder no circumstances that 
such addition should be made. The result 
of the title suit must be awaited in such a 
case and then such an application filed by 
him should be decided. The addition of 
such a party is thus 'wrong and a material 
irregularity. (Para 4) 

R. N. Misra and R. C. Patnaifc, for Peti- 

tioner; Mrs. A. K. Padhi, for Opp. Parties. 

ORDER; The plaintiff is the petitioner in 
revision against an order of the learned Mun- 
sifjKhurda, by which he allowed the appli- 
cation of a third party being Opposite Pmty 
No. 2 Gagan Behari Patnaik for bein'g im- 
pleaded as a defendant in a rent suit. 

2. This revision arises out of a suit filed 
by the plaintiff for recovery of rent fiom 
the defendant-opposite party No. 1 Panchu 
Sahu. Before me ■written statement was 
filed by the defendant-opposite party No. 1 
Panchu Sahu, the opposite party No._ 2 
Gagan B^ari Patnaik made an application 
to be impleaded as a party claiming that 
he is the owner of the suit property in res- 
pect of which the plaintiff had filed the 
suit for recovery of rent from opposite party 
No. 1 Panchu Sahu. 

3. The question is: Can this simple ^t 
for rent be converted into a suit for title 
by adding Opposite Party No. 2 Gagan Be- 
haii Patnaik? It is not that under no cir- 
cumstances such application should 
be allowed. In the present case, 
opposite party No. 2 Gagan Behari 
Patnaik hims elf had already filed a 
title suit being O. S. No. 86/60 before the 
Munsif, Khurd^ claiming that he is the real 
ovmer of the disputed property. It is not 
■understandable why the learned Munsif 
allowed the apphcation of opposite par^ 
No. 2 Gagan Behari Patnaik to be implead- 
ed as a party in this suit for rent when 
the said title suit filed by him ■was already 
pending. \Wiat the learned Munsif should 
have done is to ■wait for the result in the 
said title suit and then mve his decision on 
the said application for being impleaded as 
a parW. Apparently, the attention of the 
ueamed Munsif was not drawn to this aspect 
of the matter. In any event, it is a mafe- 
Irial irreguhuity which ■vitiates the impugned 
order. 

4. In this view of the case, the impugn- 
ed order of the learned Munsif dated Decem- 
ber 16, 1965 by which he allowed the ap- 


plication of opposite party No. 2 Gagan 
Behari Patnaik for being impleaded as a 
defendant in the rent suit is set aside. The 
learned Munsif is directed to keep the ap- 
plication pending until the title suit O. S. 
No. 86/60 is disposed of. 

5. In the result, the civil revision is 
allowed ■with the directions as aforesaid. 
There ■will be no order as to costs. 
JRM/D.'V.G. Petition allowed. 


AIR 1969 ORISSA 117 (V 56 C 4S) 

S. BARMAN, C. J. AND A. MISRA, J. 

_ Sarat Chandra Biswal and another. Peti- 
tioners V. Surendra Mohanty, Editor 
"Kalinga” and others. Opposite Parties. 

Original Criminal Misc. Cases Nos. S and 
4 of 1968, D/- 7-8-1968. 

(A) Constitution of India, Artide 228 — 
Bias -r- Contempt proceeding — Alleged 
contempt by scandalising Chief Justice and an« 
odier Judges of Blgh Court — Bench hear- 
ing proceeding consisting of Chief Justice 
himself . — Contempt of Courts Act (1952), 
Section 5. 

A "Representation peririon” ■was filed by 
party in pending ■writ petition, containing 
matters scandalizing Hi^ Court; its Judges 
and the Chief Justice in particular. As me 
Hi^ Court consisted only of four judges 
including the Chief Justice the "Writ peti- 
tion was actually h^rd and judgment re- 
served by two judges of High Court who 
both were specifically mentioned in “repre- 
sentation peStion”. Contempt proceemng 
out of representation pefifa'on for scandalising 
the judges including the Chief Justice was 
posted before Chief Justice and ano&or 
judge. Objecfa’on ■was taken to the concti- 
tution of Bench on ground fiiat contempt 
alleged was against the Chief Justice him- 
self; 

Held that it was obviously impossible to 
asspeiate the two judges who had heard tho 
■writ petition" ■with the hearing of the con- 
tempt case and the only omer alternative 
left vras for the remaining two judges, in- 
duding the Chief Justice to hear them. 
There ■was also another reason which weidi- 
ed "with the Chief Justice to be on Bench 
for hearing contempt case. It ■was that he 
alone had the best Imowledge of all the 
fects of the incident out of which these 
proceeding arose and was in the best posi- 
tion to claiify matters. There "were thus 
special reasons which called for fiie Chief 
Justice being on this Bench. No objection 
could be taken to the conslitub’on of the 
Bench. AIR 1954 SC 180 (190) and AIR 
1942 Lah 105, ReL on; AIR 1918 Cal 988 
(SB) and AIR 1929 Pat 72 (EB) and AIR 
1918 Cal 713, Ref. (Paras 21, 22, 134) 

_ (B) Contempt of Courts Act (1952), Sec- 
tion 3 - Practice — Derogatory remarks 

[1L/AM/E965/68 
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against certain actions and remaita by Chief 
fostice in a speech oa flag-houting cere- 
mony in High Court — Contempt proceed* 
lugs arising out of sach remaHu for scanda- 
lising Chi^ Justice — Chief Justice himself 
member of Bench bearing contempt proceed 
mgs — ^Matters bemg snthin knowledge of the 
Chief Justice, the reasons why the Chief 
Justice took parbcolar course of action 
dunng flag boistmg ceremony have to 
be stated in the judgment itself m the coo* 
tempt proceedmgs. AIR 1942 Lah 105 Ref 
(Para 28) 

(C) Contempt of Courts Act (1952) Sec- 
tion 1 — Wnt petition against munstry 
pending decision — Speech by Chief Justice 
on flag hoisting day apprecaabng co-opera 
tion of Chief Munster in getting High Court 
Tower built — ^ Pebbon before Hi^ Court 
protesting against speech aitd makmg dero- 
gatory rem^cs against High Court Judges 
— Fcbbon held scandalis^ judges, and 
tended to interfere with doe course of 
law — Actual mtetference need not be 
established. 

Wnt pehtlon was filed against the Chief 
Minister and others to quam the orders of 
the ministry coosbtutmg enquiry committee 
to enquire mto the conduct and dee^ of &e 
ex ministry Counter was Sled by Chief Mini* 
rter The Bench reserved the judgmeat Mean 
while donog flachmsting ceremony fn Hij^ 
Court oa Republic Day the ^ef jusbee 
b his speech appreciate the co-qieratioQ 
of the Chief Munster b gett^ a tower m 
the Court erected. A “RepresenUbon 
Iiebbon* was ffled m High Court by a party 
to the wnt pebbon ana some perKms and 
ngned by Advocates making aflegabons that 
the spccal beatment meted out to the Cluef 
Minirter during the flaghoisbog ceremony 
^ the Chief Jusbee, was likely to influence 
decision m the pendmg wnt pebbon. 
The Representabon p^hon also contamed 
certain statements against the Chief Jusbee 
end the High Court Judges 

Held that the derogatory statemenb n gams^ - 
toe Court in general and the Chief 

Jusbee In parbcular scandal <ed or had toe 
todeDcy lo scandalise the Hrfi Court and the 
Honourable Judges consbhitrag the same, 
imdermtning its dignity in the esbmabon of 
toe public and impeaching its Impartiality 
b toe dispens^on of justice. The offending 
passages were of such character and import 
or made m such orcomstances as would 
tend to hmder or obstruct or Interfere with 
toe due course of administrabon of losbce 
OT toe Coj^ and amounted to contempt 
of Court. The Representabon pebbon con 
teimng offending passages was wntten by 
toe jKbboner b wnt p^bon himself which 
pebbon was pendmg for judgment Plea of 
Justification was not tenable. 

It not necessary that there shoidd 
have been b fact an actual Interference 
with toe course of admimstrahou of justice, 
but it was enough if the off ending publie»- 


A.LR 

Hon was likely or If it tended b any waj 
to mterfere with the proper administraboii 
of law Such msinuabons as were impUcsl 
b passages in quesbon were derogabiry to 
too dignity of the Court and were calinilat^ 
to undermhie the confidence of the people 
b the integrity of the Judges 
Whelho- the passage was read as folsome 
flattery of the judges or was read as con 
tain i T^ fnsinuabuns or the rest which con- 
tainea an attack on a party In the pending 
proceeding was taken separately K was 
equally contemptuous of the court b that 
the object of wntmg it and too bme and 
place of its pubheabon were, or were cal 
ciliated, to d^ect the Court fro m peifbna- 
fag ite stnot duty either by flattery or by a 
veued threat or wambg or by creatmg pr^ 
judice in its mmd against a party to toa 
proceedmgs A mere ventilatira of grie- 
vance was not the solo or even the mam 
objett with which these offening para 
graphs were wntten or with which the re- 
presentation pebbon was filed at the bmo 
when toe Judgment in toe pending wnt 
pebbons was reserved. AIR 1954 SC 10 
and AIR 1954 SC 743 BeL on. 

(Paras 30 81. 85 88 89) 
Of fendmg passages were by way of smister 
“ov®— * bddm threat—^ blaebnafl the 
High Osurtandits judges with r ef e r ence to a 
lartcular proceeding pending decision b 
court, au wlh an ultenor mobve as W 
obvious The object of wntmg these offend 
fag paragraphs and parbcularly of fihng the 
r^wentabon pebbon m the Hij^ Court 
at the tune it was actually done was quite 
to bfluence or aHecit toe minds of 
toe judgCT and to deflect them from the 
strict performance of their duhes the offend 
mg paraiMphs and the time and place of 
pu hlicabon certainly tended to hinder 
OT obstruct the due administrabon of jusbee 
the court and Its judges were scandalised 
" '7^ '^vMbng the due course of 
jiOTw This clearly amounted to contempt 
of this Court. (Para 89) 

rfiP) Contempt of Courts Act a952). Seo- 
tJoTw 3 and 5 — Power of commits for 
coolempl of court when to be exercised. 
^Tbo power of committal for contempt 
mmt bo wielded with the greatest of care 
and cautino, should be exerosed with too 
greatest of reluctance and the greatest of 
only with the object of leemg 
the digraty and authonty of toe Churt 
t» not impair^ Courts in India denve 
toeir authonty from the Consbtubou which 
th e peo ple or this country have themselves 
ademted and given unto themselves and 
it in trust for the security and benefit 
or too people The power that -the Judges 
me cmed upon to exerose is, but the autno- 
Hty of toe people themselves, vested by the 
Consbtuhon in law courts Contenrots 
against law courts are insults to the autho- 
rity of the people and their Constlhition and 
not to toeir agents too fudges. Wherever 
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there is snbstantial exhibition of such contu- 
macious conduct towards law courts, judges 
must uphold the Constitution and the majesty 
of the courts. The extreme proposition that 
judges can never be influenced or embar- 
rassed by extraneous publication is not cor- 
rect. A prejudicial publication concerning 
a pending proceeding may amount to con- 
tend ana is a risky business; but the train- 
ed mind of the Judge is likely to ignore 
extraneous matters and may not be. embar- 
rassed or influenced by each and every pre- 
judicial publication. If, however, the publi- 
cation be so grossly improper that it embar- 
rasses the juage, then it may be treated as 
contimacious and dealt with accordingly. 

(Para 36) 

(E) Contempt of Courts Act (1932), Sec- 
tions 3, 4 — Representation petition con- 
taining passages constituting contempt of 
court by scandalising the High Court and 
die judges with a view to diverting due 
course of justice — Advocates signing the 
petition, asserting that it was thdr duty as 
Advocates to place thdr client’s cause fear- 
lessly before Ae Court, relying on Rule 15 
of rules framed under Section 49 (c) Advo- 
cates Act, 1941 — Held that Rule 15 envi- 
sages tiiat Advocate shaD fearlessly uphold 
the lawfal interest of his client, befitting his 
status as an officer of court — Rule 15 is 
subject to the Preamble of the rules and 
Rules 3 and 4 which state tiiat he shall not 
influence decision of court by illegal or im- 
proper means and that he shall use bis best 
efforts to restrain and prevent Ms clirat from 
resorting to sharp or unfair practice and 
that he shall not be a mere mouthpiece of 
his client — Rules do not alter the position 
of an Advocate who is primarily an officer 
of the Court wMch cannot override Ms 
duly to client — The conduct of the Advo- 
cates signing the petitioner amoimted to con- 
tempt of Court — AIR 1935 SC 19, Ref. 
Advocates Act (1961) Section 49 (c). Rules 
nnder. Preamble Rules 15, 3, 4. 

(Paras 42, 44} 

(F) Contempt of Courts Act (1932), Sec- 
tion 1 — Position of journalists itf matter of 
contempt of court explained. 

Journalists have the fundamental right to 
carry on thdr occupation guaranteed to 
tiiem under Article 19 (1) (g) of the Consti- 
tution and the right to freMom of speech 
and expression guaranteed under Art 19 (1) 
(a) incuides the right to publish, as journa- 
lists, all proceedings wMch they have wit- 
nessed and heard. 

The Court accepted the submissions made 
on behalf of the Editor and the Printer and 
Publisher of the new^per that what they 
did was intended to be nothing more than 
to give as nesvs an impartial and verbatim 
report of the petition filed in court and 
wnich contained matters amounting to con- 
tempt of Court. _ (Para 51) 

- (G) Contempt of Courts Act (1952), Sec- 
tioa 4 — Petition contruinng matters amount- 


ing to contempt of Court signed by senior 
advocate who was former Advocate General 

— Action wrongly justified on ground of 
dnty towards client — Forgiveness asked for 

— Advocate directed to pay fine of Rs. 100 

— Petitioner’s plea that it was the result of 
misunderstanding and asMng for forgiveness 

— Petitioner sentenced to fine of Rs. .300 

Another Advocate, fairly senior in practice, 

who had .signed petition, and assert^ fhaf 
he had no reason to regret his engagement 
in the cause, issued a strong admonition and 
wammg — Proceedings dropped against an- 
other advocate of two years standing and 
who acted as junior. (Para 58) 

^ (H) Contempt of Courts Act (1952), See- 
tions I, 5 — Rnle for contempl^ issue of — ^ 
Contents, 

Per A. Misra, J. — A notice or rule for con- 
tempt of Court must set out precisely and 
in detail the deeds or words wMch are said 
to constitute contempt the obvious reason 
being that unless such details or the charges 
are furnished, the alleged contemner will 
be placed in a definite disadvantage as ha 
will not be in a position to know the actual 
charge which he is to answer or explain. 
AIR 1958 Cal 474, Eef. (Para 67) 

^ (I) Contempt of Courts Act (1952), Sec- 
tion 3 — Remarks against CMef Justice as 
administrative head, as bringing administra- 
tion of justice into disrepute — When con- 
tempt — Tests indicated. 

Per A. Misra, J.; — Generally speaking, 
any act or deed which brings or tends to 
bring the authority and administration of 
the law info disrespect or disregard or inter- 
feres with the administration of justice or 

rejudices parties, htigants or the svitnesses 

uring L'tigation amounts to contempt of 
Court. The proper test is what iifmression 
an ordinary and average reader svill obtain 
by reading the statements. When the state- 
ments in no uncertain terms express that 
the public have lost confidence in the Court 
in administration of justice and a litigant 
against the .State cannot get his legitimate 
grievance redressed, it is diffiailt to construe 
that they amount only to a criticism against 
the Chief histfce in his role as a leading 
personah’ty or as Head of the administrStivo 
side of the judicial machinery. Such state- 
ments have clearly a" tendency to bring the 
authority of the administration of the highest 
seat of justice in the State to disrepute and 
shake the confidence of the public in the 
administration of justce. (Para 69) 

0) Contempt of Courts Act (1952), Sec- 
tion 4 — Apology and justification cannot 
go together. 

The Court has power to pardon on sincere 
and contrite 'apology tendered uncondition- 
aify, but in such a case, there cannot be 
both jTistification and apology. To seek to 
justify an act and at the same time seek 
forgiveness can be nothing short of incon- 
gruous and a party cannot be allowed to 
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Uow liot end coU at Qie same time 

(Faia 70) 


CasM Referred. Chronological traeaa 
(1938) Am 1958 Cal 474 (V 45) = 

19^ Cn LJ 1162, Dulal Chandra 
Bhar v Sukumar Banenee 67 

(1955) Am 1955 SC 19 (V 42) a 
1955 Cn LJ 133 M Y Shareef v 
Judges of Nagpnr Hi^ Court 43 

(1954) Am 1954 SC 10 fV 41) = 

1934 Cn LJ 238 Brahma Pralash 
V State of U P 63 

a954) Am 1954 SC 186 (V 41) = 

1954 Cn LJ 460 Sokh De? Smgh 
T JusbcQ S Teja Smgh and Judges 

of PepSU El^ Court at P ahnia Ifl 

(1954) Am 1954 SC 743 (V 41) = 

1955 SCR 677, TTirafal V State of 

UP 63 

a942) Am 1942 Lah 105 (V 29) = 

43 Cn LJ 599 (FB) In re, K, L 
Gauba 23 

(1936) Am 1936 PC 141 (V 23) a 
1W6 All LJ 671 Ambard v Attorney 
General for Tnnidad and Tobago 51 
0929) Am 1929 Pat 72 (V 16) = 

ILR 8 Pat 323 (TB) In re. Modi 
Manohar Prasad 23 

(1918) Am 1918 Cal 713 (V 5) « 

4i Ind^ 930 * 19 Cri LJ 402, 
la re, Wilham Taylor £3 

(IWm AIR 1918 Cal 988 (V 5) = 

ILR 45 Cal 169 =8 19 Cn LJ 5S0 
(SB) In re, MotM Chosh 23 

Oti. & Case No 3 of 1968 

^ ^ Bhuyan and T Das for 

Pebboner A. S R. Ch^ K, C J Boy 
Parbe8^*°^*^ aad A. Mokherjee, for 

OrL Cr Misc Case No 4 of 1968 
Advo^te General, for Pebboner- A, S R. 

K. C J Roy G N Mohanty A. 
Mukherjee, Govmd Das and B R. G K- 
Achan, for Opp Parbes 


Sarat Chandra v Sorendra (Barman C J) A.LB 

by this Court were Sn Santosh r-rrmor Sain 
of the Congress Party, a former Depot] 
Minister fa the previous Government and Sr 
Dmabandbu Sahm Sri Ra^unalh Das ant 
Sn S F Ahmad, Advocates of Higl 
Court, In Ongmal Cnmfaal Miscellaneou 
^se No 3 of 1068, the opposite parties oi 
whorn notices for alleged contempt wen 
i^ed, WCTe Sri Surendra Mohanty Fdifm 
of the ^almga and Sri Banfam Chandrs 
pas Prmter and Publisher of the 'Kalmga 
Sri Santosh Snmar Sahu was also tnaflA g 
party m the said case The background Je 
which notices for contempt were issued 
the opposite parties are^ ghortlj 
stated, as follows 

A, Genesis Background. 


8 In October 1967, a Commisrioo d 
Enquiry wm appomted by the present Onssa 
owatantra Jana Congress Coalibon Govenv 
meat to enquire fato the conduct and ao 
*Jons of 15 persons who were members d 
the various Ministries fajm 1061 to 1966 
Including Sri Santosh TTnmar Sahu. Wnt 
Mbbons were filed by some of the aggneved 
Mimsteis of the Congress Pa^ — whose con- 
curt ^d acbons were to bo uivesbgated — 
md^g Sn p y Jagannatha Rao Sn Biren 
Alilra and Sn Santosh Ktimar Sahu, dal- 
lengmg the vahdity of the Nobficabcm ap- 
TOmtmg the Comaussion of Inquiry set up 
W the Onssa Government The fast w 
wnt Mbaons O J C No 896 of 
1967 was fled ty Sn Jagannath Rao a 
iortner Minister of the CJonsress Party on 
J^wtnber 13 1967 O J ^ No 408 of 
1W7 fOed Ity Sri Biren Mitza, a former 
Chief ^Imister of the Coaeress Party ta 
JL®87 and ^y O J C 
No 418 of 1967 was hied by Sn Santosh 
Kumar Sahu, a former Deputy Ministo of 
toe p revio^ Congress Government on 
"®c®™ber 1 1967 


BARM^, G J Ongmal Cnmmal Miscd 
j-neous Case No 4 of 1968 of alleged cod 
tempt i^es of a pebbon of an unusual 
nat^ d«cribed as a ‘'representation peti 


of Onssa, Secretary Homo 
J^partment Justice Sri H R. CTiarma. the 
txnnmissiTO of Inquiry and Sn R. N 
as 8 representation peti of Onssa, were oppoato 

bon — without menbon of opposite party and ^ respecbvely fa dl the wnt 

wifaout any specific prayer against anybody ^ of these wnt petibons 

_ V.. o_ ^msranyDoby OJ C No 418 of 1967, five more roponte 

are stated to have been impleaded, 
Or H & Mahtab Sri Mabafaishna 
Sn Pab tia Mohan ftadhan. Sri 
Kin^ Das and Sn Surendra Nath 
ptaafic. It is said that Dr H. K. Mahtab 


^ J L i. prayer agamstan 

—ffled bv Sn Santosh Kumar Sahu, a partv 

to , tv.n4.«« 


— "J ,j<iuiuau i,nrnar oanu, a 
tn a ^dmg wnt pebbon (O T C No 
^7) in this High Court, aUeged to 


of 1967) , 

tain matters 
Onssa Hi^ 


hT^ Court, ui con- 

rtmg to scandalise the 
Its Judges and the Chief 


w.uMt Aiifeu inoges ana the Chipf p»»_ n aim an ourenora 

Jusbce m parbcular and Ongmal Cnimaal c ^ Dr H. K. Mahtab 

hlis«llan(^ Case No 3 of 1968 arises out BN S Congress Party and Sr 


u, yaiuouiar ana tlnginal Cmmaal 
hli^Uan^ Case No 3 of 1968 anses out 
Of the pubhcabon of certam news items and 
editonal m the Onya daily *Kalinga of 
m connection with the ceremony 
of tU First Flag Hoistmg over the newly 
constrncfed Tower over the Onssa Hi^ 
Court on the last Republic Day January 26. 
1968 * 

2. In Orig ina l Criminal 
Case No. 4 of 1968 the 
parbes against whom notices were 


n~M p X -Is™ t^ongress Party ana sri 
B N Singh Deo now Chief hlmister of 
mm leader of foe Swatantra Party 
med affidavits purpcnting to be in s u pport 
Or toe appomtment of the Commissinn of 
Inquiry against the various members of the 
pravious Government. It is apparent that 
as usual, when there was senous tussle be- 
tiro nval poUheal parties they cnb- 
Qsot each other* from their respecbve 
angle of approadi imifnal criticism is tmdar 
ctandable. 
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4. On November 13, 1967, when the 
earliest of these writ petitions O. J. C. No. 
896 of 1967 was filea and listed for admis- 
sion on November 14, 1967, die only avail- 
able Division Bench which could t^e up 
this matter was the Division Bench consist- 
ing of Mr. Justice G. K. Misra and Mr. Jus- 
tice S. K. Ray, as the Chief Justice was on 
that day away on tour in connection with 
the extension of the scheme of separation of 
the judiciary from the Executive in Boudh- 
Bhulbani District. The said writ petition 
after being heard on November 14 and 
November 15 on the question of admission 
Was admitted by the same Bench on Novem- 
ber 20, 1967. Two days later, on Novem- 
ber 22, 1967 O. j. C. No. 408 of 1967 in- 
volving the same point was filed before this 
Court and that was also admitted by the 
Division Bench consisting of Mr. Justice 
G. K. Misra and Mr. Justice S. K. Ray on 
November 23, 1967 fixing Janu^ 2, 1968 
for hearing. The third writ petition O. J. C. 
No. 418 of 1967 by Shri Santosh Kumar 
Sahu which also involved the same point 
was filed before a Division Bench consist- 
ing of the Chief Justice and Mr. Justice 
Ray on December 1, 1967; but as the two 
other petitions involving the same point had 
already been admitted oy the other Bench, 
it was considered proper that this writ peti- 
tion should also be heard by that Bench. 
The Division Bench consisting of Chief Justico 
and Mr. Justice Ray accordingly admitted 
the writ petition on December ^ 1967 and 
directed it to be heard along with O. J. G. 
No. 396 of 1967. It was thus that even- 
tually all the three writ petitions were heard 
by the Division Bench consisting of Mr. Jus- 
tice G. K. Misra and Mr. Justice S. K. 
Ray from January 9, 1968 to January 17, 
1968 and judgment was reserved. 

5. It was in this backgroimd — while_ ^e 
said writ petitions were pending decision 
before this Court — ^that on the Rejpubh'c Day 
January 26, 1968, diere v'as a fimction in 
the I^h Court premises to celebrate the 
First Flag-Hoisting over the newly construct- 
ed Tower over the Hi^ Court 

In that function the Governor, the Chief 
Minister, the members of the Hi^ Court 
Bar and some leading public mra who had, 
in the past, some connection with the inau- 
gmation of the Orissa Hi^ Court in 1948, 
including Dr. H. ^ Mahtab (who was Chief 
Minister of Orissa at the time of inaugura- 
tion of the Hi^ Court in 1948), Sri Nitya 
nanda Kanungo at .present Governor of Bihar 
(who was then the Law Minister of Orissa 
at the time of the creation of the Orissa 
Hi^ Com-t), Dr. K. N. Katju and Sri Y. N. 
Suiditarikar former Governors of Orissa and 
many others, both official and non-official, 
irrespective of their parly alignments^ or 
political views, were invited to participate 
in the function and also to Lunch thereafter 
■ — all in the High Court premises. Among 
file invitees, the Governor Dr. A. N. Khosla, 


die Chief Minister Sri R. N. SinA Deo, the 
Health Minister Sri RamseshaiaJi, and Dr. 
H. K. Mahtab, the entire Hi^ Court Bar, 
many public men and high officials of ffie 
State attended the function. 

Among those who could not attend the 
function Sri Nityananda Kanungo and Sri 
Y. N. SuKhtanlcar, ex-Govemor of Orissa, Sri 
Asoke Sen Ex-Union Law Minister and Sri 
Nanda Kishore Misra, Speaker of the Orissa 
Legislative Assembly and many others sent 
messages of good wishes on this happy 
occasion of the First Flag-Hoisting over thd 
newly constructed High Court Tower. 

6. The programme of the function shows 
that after the arrival of the Governor he 
was received by the Chief Justice and there 
were speeches first by the Chief Justice, 
then by the Chief Mhiister and finally by 
the Governor. Thereafter the mests moved 
to the lawn to witness the flag hoisting over 
tihe Tower, and the function ended with the 
playing of the National Anthem at 11.80 
a. m. Thereafter there was Lunch in the 
Hi^ Court premises in which all the in- 
vitees, who attended, participated. 

7. Everything went on well and it is 
said to have been a successful funcfa'on. 
"Wsitors and invitees, including the Govemer, 
the Chief Minister, the leadmg public per- 
sonalities including Dr. H. K. Mahtab went 
over the grounds of the Hi^ Court pre- 
mises to see the new Bar Wing, the Foim- 
tain, the Tower and its pinnacles from vari- 
ous angles, the new Conference Hall, the 
new Court halls and chambers, the Judges’ 
Library and the new Administrative Block 
on the mnund floor. The set up was ap- 
preciated by eveiy one and it was a day 
of rejoicing for all, 

8. On January 28, 1968 the Oriya daily 
"Kalinga” in its issue of the same date 
published a news item, stated to have been 
reported by its roecial coirespondent, to the 
effect that though the Governor had been 
invited officially, the presence of the Chief 
Minister Sri Sin^ Deo and the Jana Congress 
leader Sri Mahtab, among the special 
invitees, invited strong criticism among the 
visitors. This report was later on followed 
up by an editorial (dated January 81, 1968) 
commenting in figurative language on the 
working of the newly constructed Fountain 
in the High Court premises as I shall discuss 
hereafter. 

9. On January 80, 1968 Sri Santosh 
Kumar Sahu filed the “representation peti- 
tion’’ — out of which Or^. Cri. Misc. case No. 

4 of 1968 arises — alleged to contain deroga- 
tory statements against the Orissa High 
Court in gene^ its Judges and the Chief 
Justice in particiilar, scandalising or having 
a tendency to scandalise the High Court 
and its Judges and imdermining its dignity 
in the estimation of the pubh’c hy reference 
to what took place at the First Flag-Hoist- 
ing function in toe Hi gh Court premises on 
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January 26 1968 The said petition was 
not omy simed by Sn Santosh Komar Sahro 
but was afw signed and presented by Sd 
Dmabandhu Saho as the Advocate appcar- 
me for him. The pcbhon was also present, 
eti by Sn Ba^mnath Das and Sri S F 
Ahn^ as Advocates All die three said 
Advocates had signed the Vakalatnama for 
Sn Santosh Komar Saho 
10 On February 1, 1063 die TCellnga* 

E bhshed another news item, purporting to 
ve been reported by its special corres- 
pondent m which it was stated that Sri 
Santosh Komar Saho has Hied the said peti* 
bon m the High Comt with the newspaper's 
comments thereon. 

11 On Fehnia^ 2, 1963 Sri Sar^ 

Chandra Biswal filed an anplicabon purpo r t 
mg to be a proceeding onder Sections 4 and 
5 of the COTtcmpl of Courts Act. 1952 
against the Ed tor and the Pnnler and 
Pnblisher of the Kalinga, Sn Santosh Knmar 
Sahu was also made a party in the case 
m the said pehhon it was stated that the 
impugned piihl cations in the "Kahnga" dated 
January 28 1963 January 31 1968 and 
Fehruiy 1 1968 as aforesaid had the tei>- 
dency to mal gn the hiidiest Jnd caary of 
Stale of Onssa and to bring the admmistra 
bon of lusbee mtn contempt and farther that 
the puhl cations were nnfair mischievous 
and motivated and had been delTierately 
published wrth a view to tarnish the reputa 
bon of the Onssa Court This rws e 
was reastered as Or^ CiL Mists, Case No 
S of 1963 

li On Febrow 9 1968 das Court 

while summarily dismissing the said repro. 
sentabon pehbon dated January 36 1968 
Hie d by Sn Santosh Kicnar Sahu passed an 
Older caDmg upon him to show cause by 
February IS 1968 why he should not be 
committed for contempt of co urt for fflng 
such a pctibon By the same order the 
Court also naUed upon Sn D nabandhu Sahu. 
Sn Hagbnnath Das and Sn S F Ahmad to 
show cause hy February 15 1968 why they 
should not be committed for contempt of 
court for sign ng and presenting the said 
^hon containing matters scandaljsmg the 
Onssa High Court with a view to pervertmg 
the course of jushce by making statements 
in the pebhon impeachmg the impartially of 
toe Cotrt and impiitmg improper motives 

ca» 

No 4 or 1968 

On the same ^y (Pebrnary 9 196S) this 
Court also passed an order in the said OreL 
CH \I^ Case No 3 of 1968 filed by Sri 
S^t Chandra BiswaJ and directed the Issue 
of not ce on Sn Snrendra Mohanty Ed tor 
of “Kalmga” and Sn Bankim Chandra Dat 
Printer and Publisher of “Kalinga" and atyf 
on Sn Santosh Komar Sahu to show cause 
by February 15 1968 why they should not 
be committed for contempt of Comb 


13. In due course, affidavits wen 
filed by the respective opposite parties pur 
porting to show cause m reply to the notices 
The explanations of the opposite parti^ 
namely Sn Santosh Komar Sahu, Ins thret 
Advocates and the Editor Printer ariH P nMt 
sher of the "Kalinga", in substance^ are a 
hereinafter stated. 

14. The explanation of Sri Santosh Kmoa 
Sahn is to the effect that the peblion filH 
by him on Jarmary 80 19^ was a “repre 
senlahon pebbon" with regard to some d 
the events lefared to Hierein whirfy— as ® 
plamed by the Oi ef J tsbee himself in open 
court when Sn Dmabandhu Sahu placed hh 
opIanahoD — were nmntenbonal and Jori 
happened in the course of the events b 

affidavit Sn Santosh Komar Sdio stated 
that people outside should know the course 
of events for removal of doubts feaa 
in their mmd, that the pebbon was all doe 
to certain rmsapprehensons which wera 
explained by the Chief Justice m open 
court and nis ohservabons m court allayed 
such fears fro m the minds of the people 
present fa Comb It was submitted that B 
was all dne to a misunderstanding of the 
whole situation as erolafned in the affidavB 
wd m the course or arguments on bis b^ 


15 The explanation of Sri Santosh Knaua 
5ya was supported by Ms three Advocafae 
who had signed and pre se nted the “xepre* 
smtation pehhon" datM January SO 1968. 
Toe three Advocates to their afildavil er« 
tiat the petition signed, presented 
and filed by them to Court purported to be 
an act to furtherance of their duty as Adra* 
rates fearlessly to uphold the interests or 
tii«rcuent ^ aH fair and h o n oura ble means 
ycganilps of unpleasant consequences to 
theiTwlves. In support of this stand they 
tcLm on Rnlo 15 hmned under Se& 49 (cj 
or toe Advocates Act, 1961 


The erplanatioo on behalf of S'* 
newspaper TKahnga'—The Editor Pnnttf 
and Publisher against whom notices w«e 
issued to show caus e o n its publication, 
twu news items arid the editonms, was fa 
substance tn the effect that the news re* 
Jip'I* were mere statements of fact abort 
totnj 3 said or done m and about the H ^ 
Cmirt fimebon which was of public linpor* 
cnhcism was all due to some mi** 
TOdmtanding of the situation ansmg ort 
cf the presence of Dr H. K, Mahtab at the 
nmebon if from the very beginning the 
ennect ponhon was known — as ft was sub- 
s^ently clarified by the Chief Justice fa 
Court on FeEmiary 15 1968 to the effect 
that he had never intended to conf» airy 
such alleged undue special distincbon 00 
Dr Mahtab as allegei-^ere would have 
bwa no scope for such misunderstanding 
and comments on tbat august assembly cl 
l^Sal luminaries and others at the 

function. 
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As regards ite editorial in die “Kalinga* 
vntib refSmce to the newly constructed 
Fountain in the High Court lawn, it was 
submitted that the metaphor used thereto 
and the good humour underlying the spirit 
of the editorial did not receive me apprecia- 
iion they deserved; and that the m^phor 
was not meant to make a mo^ery of the 
Fountain as unfortunately misunderstood; 
they fail to see how such a metaphor used 
in the editorial was taken serious note of 
and was considered a ridicule; in fact toe 
comment about toe Fountain was not criti- 
cism but a well meaning homily and there 
was nothing to feel offended about it 

B. Constitution of toe Bench hearing these 
Cases: 

17. A preliminary objection was taken 
on behalf of toe opposite parties regarding 
toe constitution of toe Bench to hear these 
two cases to that according to them toe 
fThipf Justice’s (referring to myself) spe^ 
and actions during toe said function of Fust 
Flag-Hoisfing over toe High Court Tower 
were the subject matter of criticism and that 
as toe “representation petition” dated January 
80, 1968 filed by Sri Santosh Kumar^Sahu 
and toe publications in the “Kalinga cast 
reflections on toe said speech and actions 
of toe 01161 “ Justice he should not be a 
member of toe Bench to hear these two 
cases. 

^ 18. In fact, in too course of arguments 

an apph'cation was filed on March 20, 1968 
by the learned coimsel for the contemners 
making a prayer to nominate anothCT Hon 
ble Judge of the High Court to place of 
toe Chief Justice to hear these cases. By 
. way of a reply to toe said application,^ 
otoer petition for rejection of the petition 
of transfer of the cases to any other Bench 
’ was fd^ by on March 21, 1968 by toe 
learned Advocate General on behmf of toe 
State and affirmed ' by. an affidavit of toe 
Joint Remstrar of the Hi^ Court In reply 
to this latter petition toe representationist 
Sri Santosh Kumar Sahu filed on M^h 22, 
1968 an affidavit in rejoinder in which he 
submitted that the affidavit affirmed fay toe 
Joint Registrar should be rejected and be 
not taken on record on toe grounds mCTtion- 
ed thereto. We rejected toe said petition of 
toe learned Advocate General fUed on be- 
half of the State affirmed by toe Joint Re- 
gistrar whicli we totally ignored. 

Mr. A. S. R. Chari, learned counsel 
pearing for toe contemners, was toeii speci- 
fically asked by us to Court whether he pro- 
■ n posed to move his petition ^ a petitim fw 
^ transfer of the two cases from tto Bentto 
so that an appropriate order could be pass^ 
In reply, the learned counsel categori^y 
stated that he did not intend, his petition 
to be one for transfer of the cases frotn this 
Bench end his whole object omy to 
bring certain fects to tbc notice ^ oie 
Court. After lengthy _ arguments addressed 
on too preliminary objection, we over-ruled 


it after careful consideration of all aspects 
of toe question as discussed hereunder. 

19. The le^ position — on toe basis of 
which it was decided that toe Chief Justice 
should be in toe Bench to hear these two 
cases — is clearly laid down by their Lord- 
ships of toe Supreme Court to Sukh Dev 
Sinto V. Hon hie Chief Justice S. Teja Singh 
and Honhle Judg« of the Pepsu Hi^ Court 
at Patiala. AIR 1954 SC 186, 190 where 
their Lordships of Supreme Court while dis- 
missing an application asking for transfer 
of certain contempt proceedings from the 
Pepsu High Court to some other High Court 
or to toe alternative asking that at least 
toe matter should not. be heard by two of 
toe Judges of that High Court who were 
nam^ observed as follows: 

"We wish however to add that toou^ we 
have no power to order a transfer in an 
ori^al petition of this kind we consider it 
desirable on general principles of Justce toat 
a- judge who has been personally attacked 
should not, as far as possible, hear a con- 
tempt matter which, to that extent, concerns 
him personally. We do not lay down any 
general rule because there may be cases 
where that is impossible, as for example in 
a court where there is only one judge or 
two or both are attacked. Other cases may 
also . arise where it is more convenient and 
proper for toe judge to deal with toe matter 
himselfl as for example to a contempt to 
facie curiae. 

An we can say is toat this must be left 
to toe good sense of toe judges themselves 
who, we are confident will comport them- 
selves with toe dispassionate dimity and 
decorum which befits their high office and 
win bear in mind toe oft-mioted maxim that 
justice must not only be done but must bo 
seen to be done by aH concerned and most 
particularly by an accused person who 
should always be given, as fc as toat is 
humanly possible, a feeling of confidence 
toat he will receive a fair, just and impar- 
tial trial by judges who have no personal 
interest or concern in his case." 

20. Here, toe position was toat at too 
time these two cases came up for hearing 
there were only four Judges to toe Hifto 
Court, including toe Chief Justice. The writ 
petitions including O. J. C. No. 418 of 1967 
filed by Sri Santosh Kumar Sahu in which 
Dr. H- K. Mahtab and Sri R. N. Singh Deo 
were made opposite parties were pending 
and were to fact actually heard and judg- 
ment' reserved by Mr. Justice G. K. Misra 
and Justice S. ^ Ray who both by name 
were specifically mentioned to the "represen- 
tation petition" dated January SO. 1968 filed 
by Sri Santosh Kumar Sahu. Thera was a 
roecific reference to paragraph 2 of 
toat petition to this O. T. C. No. 418 
of 1967 pending decision before these two 
porticnlar Judges, and the petitioner expres- 
sed certain appi^ensioiH and fears that 




1969 


Saiat Chandra v. Snrendra (Barman C. J.) . [Rrs. 23-26] OrL 125 


self was one of tire (fudges who Heard the 
case. 

The Lahore Hi^ Com± decided that in 
such cases the practice has been for Judges 
who have been defamed to hear the case 
and to state in their judment the facts with- 
^ their knowledge or tueir reasons for tak- 
ing a particular course of action. Chief 
Justice Sir Douglas Yomig delivering the 
Judgment of the Lahore Full Ben^ laid 
down the law to be this: 

“While it is unpleasant for any Judge to 
have to sit in Judgment in a case in which 
be has been personally attacked, I consider 
that it is his duly to do so where, as in 
this case, he has been the subject of a mali- 
cious and impudent publication containing 
imputations which are obviously false and of 
the feJsity of which he himseir has the best 
knowledge. I will go further and say th^e 
is no alternative but to sit, as the aumorities 
to which I have referred clearly indicate, 
that it is impossible to vindicate me reputa- 
tion of the Court which has been attacked 
by taking proceedings in any court for libel 
or otherwise. The sole obj^ of these srm- 
mary proceedings is to vindicate the prestige 
of the Court They are not to establish the 
position of an individual Judge. Unless an 
answer in this case is ©ven to the scandalous 
allegations made against me and my brother 
Judge, the position of the High Court which 

jiihas been attacked cannot be said to be re- 
established. It is for these reasons that 
Monore J. and myself have taken part in 
these proceedings. No other Judges win 
be in a position to answer the allegations and 
there may be persons who have read this 
book and do not Imow its author who might 
be impressed by it.” 

24. Jn the present case also, for the 
reasons staled above, the Chief Justice had 
no alternative but to sit on the Bench to 
hear these cases. This leads us to a consi- 
deration of the cases on merits. 

C. Original Criminal Misc. Case No. 4 of 
196S arising out of the representation peti- 
tion dated January SO, 1968 filed by Sri 
Santosh Kumar S^u. 

25. The alleged derogatory statements 
in paragraphs S, 7, 12, 18, 14, 15, 16, 17, 20, 
24 and 25 of die representation petition, on 
which notices were issued on the opposite 
parties why they should not be committed 
for contempt, all refer to what took place 
during die function in the High Court on 
the last Repubhc Day and th^ alleged bear- 
ing on the pending writ petitions including 
O. J. C. No. 418 of 1967. The ^ of what 

A the opposite party No. 1 Sri Santo^ Kumar 
Sahu stated in his impugned represen fafa'on 
petition in the offending paragraphs _ which 
contained derogatory statements against Ae 
High Court in general and the Chief Justice 
in particular in that the said paragraphs 
scandalised or had a tendency to scandaliso 
die Judges constituting the Courl^ and un- 
dermining its dignity in the estimation of the 


public and imjpeaching its impartiality in the. 
diqjensation or justice is seriatim set out be- 
low. , 

Paragraph 8; The Chief Justice did not 
hear O. J. G. 418 and transferred the samo 
to be hepd by Mr. Justice G. K. Misra and 
Mr. Justice S. K. Ray although the roles 
prescribe that writ petitions should be heard 
before a Division Bench of which the Chief 
Justice should be a member. 

Paragraph 12: In the situation as des- 
cribed in the previous paragraphs there was 
m arrangement for flag hoisting ceremony 
in the Hi^ Court premises on the Repub- 
lic Day at 11.30 a. m. which was alleged to 
be not the usual time for hoisting of the 
National Flag. 

Paragraphs 18, 14, 15: These paragraphs 
questioned the propriety of the invitation to 
Dr. Mahtab to die function including the 
Lunch. 

Paragraph 16: This paragraph comment- 
ed on the fecial address to Dr. H. K 
Mehtab in the printed ^eech delivered by 
die Chief Justice and the alleged special dis- 
tinction shown to him on the occasion. 

Paragraph 17: This paragraph which haS 
already been quoted, comments on the alleg- 
ed special honour done to Dr. Mahtab by 
the manner he was addressed in the printed 
speech in the presence of Mr. Justice G. K. 
Misra and Mr. Justice S. K, Ray who wero 
in tiie &ont row of the audience. 

26. The three concluding paragraphs 20, 
24 and 25 which are allege to contain the 
most offending matters are quoted bslow 
for facility of better appreciation. 

"20. That the distinction offered to Sri 
H. K. Mahtab on the aforesaid occasion has 
had the effect of undermining the confi- 
dence in the court of the Public and of the 
petitioner and the petitioner has every reason 
to apprehend fiiat it is hkdy to influence the 
mind of Honhle Mr. Justice G. K. klisra and 
Honhle Mr. Justice S. K. Ray in whose pre- 
sence the ^eech was delivered and the dis- 
tinction was given by the Chief Justice of 
the Court himself. 

24. That this statement of the Honhlo 
Chief Justice of Orissa (mentioning in his 
roeech about the co-operation and help of 
the Chief Minister) created a belief in tho 
mind of the pubh’c that the HonTile Court 
feels obh’ged to Sri R. N. Sin^ Deo for tho 
co-operation and hdp sou^t for by this 
HonTile Court and an ordinary citizen 
stands at a disadvantage in getting a remedy 
against the present Government it he has it 
in law from this HonTile Court since it is 
already imder obligation to Sri R. N. Singh 
Deo for hfr co-operation and help. Besides 
Sri R. N. Singh Deo is a party in the afore- 
said O. J. C. No. 418 of 1987 in which he 
has filed a coimter and the coimter is chal- 
lenged as false and motirated. 

25. That this statement has thrown an 
indirect aspersion against the previous 
Ministry and has canvassed for die popularity 
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of the present Ministry by fius tmtnie anB 
tmcalled for statement by giving an impres- 
sion to the pubhc that the piewous Minis- 
try refused co-operabon and help to the 
HonTale High Court which Is only obtamed 
from this present Ministry This a direct 


bearing on die decs on m O T C No 418 
where the present Ministry and 


hhrustty are in dis^te." 


27 In the remainmg porboo of the said 
representabon pebbon, paragraph 21 con- 
tains an allegation by implication that the 
Chief Jusbce showed undue honour to Dr 
H h- Mahtab by conducting bun with the 
Governor round the High Court premises 
on the data of the function. 

Sunilarly paragraph 22 alleges that the 
Chief Jusbce over-emphasised the part played 
by Dr H k- Mahtab m bringing about the 
oeabon of a new Hi{di Oiurt for Onssa in 
1W8 ignormg die part played by Sn Nitya- 
Canda kanungo the ^en Law Minister wbo 
was the penon mainly responsible for its 
Cxeabon. raiagraph 28 takes excepbon to tbo 
statement in the speech of the Chief Jusbce 
in which he expressed that his dream of hav 
fng a Tower over the Hirfi Court was realis- 
ed widi the co-operabon and help of tha 
Chief Minister Sn R. N Smsh Deo and 
makes comments suggesting that by making 
Bus statement the Ctuisf Jusbce was indirect 
)y saying that the previous (Congress) Minis 
^ did cot help him to realiM that dream 

28 Before dealing with the alleged 
oSendisg paragraphs it la appropriate here 
to give the background in which certain 
matters re f e i te J to fai the representabon peh 
tion of Sn Santosh kuoiar S^u which, a^ 
cording to bun, raised certain imsapprchen- 
sioDS and misunderstanding; fn the mind of 
the public, have to be dealt with These 
matters were svithin the knowledge of my 
self as the Chief Jusbce. and the reasons for 
taking the partlcnlar coarse of acbon in con 
necbon wrtn such matters — which are alleg^ 
b) have led to the alleged imsapprehens om 
m ‘die mmi of l6ie pu'b'Uo— have to 'be stated 
jin the Judgment itself foUowing the pracbce 
in such cases, le fei' ied to by the Lahore FoD 
Bench as menboned above 

In feet, the Chief Justice did clarify diese 
matters la open Court on Febniaiy 1 5 1068 
when the affidavit of Sn Dinabandhu Sahu 
Was placed before the Court in the course of 
bearing. It Is adm tted by the opposite_par 
ties that the clarificabons made by the C^ef 
Jusbce on that day to a great extent aDayed 
the alleged fears and nusapprehensiaas mna 
the mioa df the public prnent iu Court on 
that day 

£3 ^ The few matters in the said re pr e s en- 
taCbn pebbon about which the Chief Justice 
stated bis reasons for taking a particular 
cemise of acboo are stated to be these- 
(Aiter stating the reasons, the Judgment 
proceeded) 


Then we come direcBy to tiie nwfll 
of die charge <rf alleged contempt cemtamed 
in paiagrapns 20 24 and 25, quoted above, 
wbicb are said to be the most oBending por 
tions of the representabon pebbon fil^ by 
Sn Santosh Kumar Sahu. These para^Taj:^ 
V, have a direct reference to the peiding wrft 

the previous pebbon O J C No 418 of 1968 wfai^ was i 
neard by Mr Jusbce G K. Misra and Mr 
Jusbce S K. Ray and Judgment remained re- | 
served dierein at all matoial tnnes. 


In paragraph 20 Sri Santosh Kumar Sahu 
expressed his apprehension that the Court 
v^cJi was to decade tiie pending wnt 
bon was Lbely to be innuenced for ffie 
reasons stated in the said paraOTph. Tbo 
allegations m paragraphs 24 and 25 of the 
representabon pebbon were with particular 
reference to the following sentence in ffis 
speeiffi of the Chief Justice quoted in paia 
graph 23, namely* 

T had always thoufdif of Ibe Tower, but 
ft was not until 1967 that my dream vm 
realised with the co-operabon and h^p of 
the Chief Minister Sn R. N Sin^ Deo 
It was with reference to <hw soitence In the 
speech of the Chief Jusbce that it was aHog 
TO in the said two paragraphs 24 and 25 cl 
the representabon t^bbon that it created a 
belief in the mind of the public that ™ 
Onssa High Cimrt feels obliged to Sri IL N 
Siogb Deo for the co-operabon and hdp 
sought for by tbs Court and that an orui- 
oary obzen stands at a disadvantage in get 
ting a remedy against the present Covers 
ment, if he has it in law brom tMs Court. R 
was also alleged tlul this Court Is already 
under obhgabon to Sn R N Sro^ Deo for 
his exMjpOThon and hjp it was further 
menboned that Sn R N SiuBh Deo was a 
party in the said O J C No 418 of 
in which he had Sled a counter and the 
center is challenged as false and motivat 
ed that the aforesaid sentence In the speera 
oeated an Impression ui the pubi c that the 
previous Mmfatiy refused co-operabon 3^ 
belp to this Court which, by "tanvassmg^ 
■to xropiflarpy* coiil& "bo o*btameS oriy iK®» 
the present Ministry which is alleged by m* 
presCTtabomst to liave a “direct beanng on 
toe^drosion in the pending O J G. No. 418 

In Ibe show cause notfee the cha^ 
against Sri Santosh Kumar Sahu is that the 
aforesaid derogatory statemeate m^e by hhn 
against the Orissa Hi^ Court In gen^ 
md the Chief Jusbce in particular scandal^ 
cd or had the tendency to scaiidaliso me 
Onssa Hi^ Court aial the Hooourahle 
Judges consbfubng the same, undermimngi 
Us dignity In the esbmahon of the pubhc andi 
impeaching its imparbahty in the dispcpsa 
boa of jurtice. 

81 The q u eston Ir Apart Erom eu? 
other paragraphs do the aHegahons contan^ 
ed in me above quoted paragraphs 20, 24 and 
25 of the representation pebtum anroont to 
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independent allegation by tire representa- 
tion^ that in paragraph M the representa- 
tionist merely reproduced the belief in the 
mind of the public created by the said state- 
ment in the speech and that there is no ex- 
traneous element to bring it -widiin the law 
of contempt. 

It was submitted that tiie grievances ex- 
m«ssed in die petition are^ inter alia, that 
Dr- H. K. Maht^ was entertained in the dis- 
tinguished guests’ table for Lunch, that diera 
was no apparent jnstificalion for ^ving hirr; 
snch undue distinction or for specially ad- 
dressing him in the speech of the Chief 
Justice which was heara by ^e audience 
among whom were the two HonTile Judges 
wdiD were in seisin of the writ petitions. K 
was further submitted that paragraph 20 
merely eroressed the apprehension in the 
mind of the persons present that the distine. 
tion ofFered to Dr. Mahtab on the occasion 
had the efiFect of undermining the confidence 
in the court of the public and it was likely 
to influence the mina of the said two HonTila 
Judges in whose presence the speech was 
delivered. 


contempt of court ? In my opinion, flie 
answer is yes. 

The point for examination is whether the 
ofFending passages are of such character and 
jimport or made in such circumstances as 
would tend to hinder or obstruct or inter- 
fere with the due course of administration of 
justice by the Court. To begin with, the 
representation petition dated January SO, 
1968 containing these offending passages 
was written by Sri Santosh Kumar Sahu who 
was himself a petitioner in one of the writ 
petitions O. J. C. No. 418 of 1967 then pend- 
ing for judgment. The said writ petitions 
were heard by two of the HonTila Judges 
of this Court: from January 9 to January 17, 
1968 and judgment was reserved. The 
actual tuning of filing the said representa- 
tion petition containing the offending pass- 
ages is of significance. The manner of pub- 
lication, i. e. by means of a “representation 
petition” filed in the Hi^ Court is also not 
without significance. 

82. What was the real meaning — the pur- 
pose — of the offending passages in the so- 
called representation petition ? 

83. The gist of what was argned on bo- 
half of the opposite parties, purporting to 
have been by way of explanation, was, in 
substance, this: 

There are 25 paragraphs in the represen- 
, tation petition. Apart from inferences, die 
facts stated therein with regard to what trck 
place at the function of First Flag Hoisting 
over the Tower held in the Hi^ Court pro- 
mises on January 26, 1968 are not contro- 
verted by anybody. Paragraphs 1 to 11 are 
said to provide the key to unders tan d in g the 
nature of the grievances made from para- 
graph 12 onwards. It was submitted that 
Se impugned representation petition, if read 
as a whole, was nothing more than a com- 
plaint that the representationist and those 
who think like him were rightly apprehen- 
sive of the powerful likely effect of the 
words and actions of the Chief Justice, en- 
tertained a fear that the claims made bj' or 
on behalf of Dr. Mahtab in the pending 
O. J. C. No. 418/67 as mentioned in the 
impugned representation jieHh’on might in- 
fluence the mind of the Judges who_ heard 
the writ petitions in the light of the impres- 
sions formed by them at the function that 
it was this apprehension which was given 
expression to in the impugned petition. 

As regards paragraph 24, it was argned 
diat that portion of tne speech of the Chief 
Justice in which he referrM to the help and 
K co-operation of the present Chief Minista 
Sri R. N. Singh Deo created a feeling in 
the' mind of the public that the Court fel! 
obliged to the Chief Minista Sri Singh Dot 
and that an ordinary citizen stands at a dis- 
advantage in getting remedy from this Hi^ 
Court . against the present Government; in 
otha words, paragraph 24 spieaks of the 
possible effect of the speech on die public 
mind, and should not fairly be read as an 


S4 It was argned on behalf of the op- 
posite parties diat it was only criticism of 
the speech of the Chief Justice and expres- 
sion of the terrific anxiety of those identified 
widi the feelings of the people tibrown out 
of power (referring to Congressmen). It was 
stated that the ■wmole object of alleged 
offending passages, namely paragraphs 20, 
24 and 25 in the representation petition was 
to put forth dieir grievance and anxiety to 
show that the previous Ministry (referring to 
the Congress) did not discourage Ae construc- 
tion of the Tower- 

It was submitted that where a particnlaf 
action or speech of a Judge is the oasis for 
contempt ^eged either by way of criticism 
or otherwise, then if the facts stated are 
true, an allegation that such words or acts 
create a lack of confidence or in the 
administration of justice will remain within 
the limits of the exercise of the normal ri^t 
of fireedom of .speech or -expression and that 
it is only when these facts are denied and 
any improper motive is imputed, that the 
Court can legitimated say that one cannot 
exerdse such right of freedom of speech at 
all; and that when the alleged contemner 
pleads or beh’eves that he has not committed 
contempt, there is nothing wrong if he pleads 
innocence so that he may get the matter of 
law settled. 

35. Thus, the entire trend of the arga- 
meats, urged on behalf of the opposite par-i 
ties, in substance, purports to be in justifica- 
tion of what was stated in the offending] 
paragraphs on their own interpretation there-j 
of whi:^ however, in our opinion, is not 
tenable. In fact all their emirts to justifyi 
the said offending paragraphs cannot succeed 
in view of the settled position in law. The 
Supreme Court in Brahma Prakash v. State 
of Uttar Pradesh, AIR 1954 SC 10 and Hira- 
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ference with the due course of justice. 
But I must consider whether the offend- 
fcg publication has the tendency of pre- 
judicMg the case of the petitioner in the 
cri m i n al revision applications which are 
pending in this Court so as to amount to 
technic^ contempt. 

16. In the offending publication itself 
it has been indicated that the question 
as to whether the c riminal case pending 
against the petitioners and others should 
be permitted to be withdrawn or not is 
pending before this court. It is manifest 
that in dealing with the two criminal 
revision applications this court will have 
to be guided by the principles laid down 
in various decisions of this Court and 
other High Courts in India for deciding 
whether an application for withdrawal 
under Section 494, Code of Criminal 
Procedure, should be granted or not. In 
Eling V. Parmanand, 50 Cri LJ 474= (AIR 
1949 Pat 22) a Full Bench of this Court 
pointed out that giving or withholding 
the consent to the ■withdrawal of the pub- 
lic prosecutor from the prosecution is 
judicial act and the discretion conferred 
on the Court under Section 494 must be 
exercised judicially. In King v. Moule 
Bux, 50 Cri LJ 488= (AIR 1949 Pat 233) 
anotiier Full Bench of this Court reiterat- 
ed the same principle and observed: 

"It is well settled now by a number of 
decisions of this Court as also other ffigh 
Courts in India that an order of acquittal 
or discharge passed under Section 494 
Criminal Procedure Code, consequent on 
the withdrawal of the public prosecutor 
from the prosecution of any person wth 
th‘e consent of the Court, is a judicial 
order and liable to re-vision by tMs 
Co'iivt, if the discretion vested in the Magis- 
trate to give consent has been improperly 
or arbitrarily exercised. Ordinarily, 'this 
Court is reluctant to interfere ■with the 
discretion given, but undoubtedly has 
power to do so, and will do so in special 
circumstances where the Avithdrawal ap- 
pears to be manifestly improper.” 

17. It follows that the question which 
this court will have to decide in the two 
pending criminal revision applications ■will 
be whether the discretion which the 
learned Magistrate of Jamui has exercis- 
ed in refusing his consent to the with- 
drawal of the criminal case pending 
before him against the petitioners and 
others has been properly exercised or 
not. In dealing -with this question this 
Court 'will have to bear in mind that 
Section 494, Code of Criminal Procedure, 
is couched in very general terms and 
does not lay do-wn any fixed rule as to 
the reasons for vdthdrawaL But for con- 
senting to the withdrawal, the Court 
must be satisfied -that it is a bona fide 
application and supported by reasons of 
State or public policy. It must_ also be 
con'vinced about 'the inexpediency of 
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continuing ■fte prosecution. These aspects 
of the qiiestion -will have to be considered 
in the light of the materials which have 
already been brought on the records of 
the case. I have given a careful considera- 
tion to the offending matter and I have 
kept in mind both the points of view. It 
must be conceded that nothing has been 
said in it about the merits of the case 
which is sought to be -withdrawn. 

A't 'the same 'time there can be no doubt 
■that certam facts have been incorporated 
therein which gave rise to the impression 
that the petition for -withdra-wal of the 
prosecution which was filed before the 
learned Magistrate was not at all bona 
fide. It was filed in the teeth of oppo- 
sition of the District Magistrate and the 
Law Secretary who had carefully exa- 
mined the matter and recommended 
against the withdrawal of the prosecution 
and wanted the case to be -thrashed out in 
court in the interest of justice. It has 
been stated in the offending matter that 
Sri Hasibur Rahman, who was -then the 
Law Minister, had ignored the ad-vice of 
the District Magistrate as well as of -the 
Law Secretary and had passed an order 
that the case should be -withdrawn and 
that was how the petition for withdrawal 
was filed in court. These statements of 
facts must convey the impression that 
the -withdrawal petition was the outcome 
of the personal action of the then Law 
Minister and not supported by reasons 
of State or public policy. On the con- 
trary, it was filed although the concerned 
officers were of the -view that justice de- 
manded that the case should be proceed-j 
ed -R'ith and thrashed out in Court. It 
may be that it was sought to be made 
out that the then Law Minister, who had 
ordered that the case should be -with- 
drawn, had acted in breach of the usual 
rules of procedure applicable to such 
matters. 

I should refer in this coimection to 
item no. 20 of the Third Schedule at 
page 44 of the Rules of Executive Busi- 
ness, 1965 which indicates that any pro- 
pose for the institution or withdraw^al of 
a prosecution against the advice tender- 
ed by the Judicial Department (Legal 
Remembrancer’s Branch) must be refer- 
red to the Couhdl of Ministers for dis- 
cussion. and final orders of the Govern- 
ment. It was indicated in the offending 
matter that the then law Minister had 
passed orders in the matter without ob- 
taining the approval of the Council of 
Ministers and had thereby misused his 
official position and power wdth a -view to 
interfere -Vidth the administration of jus- 
tice in a serious case of rioting and mur- 
der. But anybody who reads the allega- 
tions contained in the offending matter 
must be led away -with the impression 
that the withdrawal petition was not at 
all a bona fide one. 
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It also conveys the impression that Stl 
HasihTir had t^en undue per- 

sonal interest m the case pending in court 
and had got the withdrawal petition filed 
with a view to prevent the administration 
of justice from taVing its due course. In 
the face of such facts and drcumstances 
which have been made public by reason 
of publication both in the ofBtnal gazette 
and m the newspaper, the petitioners fn 
the revidon applications pending In this 
coort, must feel embarrassed in present- 
ing their case In this court and find it 
difficult to persuade this court to Inter- 
fere with the order of the learned Magis- 
trate who has declmed to consent to 
the withdrawal from the prosecution. In 
other words, the ofiending publication has 
undoubtedly the efiect of creating an 
atmosphere of prejudice against the case 
of the petitioner in the two cnimnal 
revision applications wluch are pending 
m this Courl In my opinion therefore, 
the cffendmg publication does amount to 
technical contempt of this Court 

1& On behalf of the contesting respon- 
dents it was urged that the offending 
matter had been drawn up for the pur- 
pose of being placed before a commission 
constituted under the Commissloo of Xn- 
QUiry Act so that the conduct of tbeX^aw 
Minister Sn Hasihur Rahman might be 
examined and as such the act was com^ 
nutted in good faith and did not amount 
to contempt of Court It Is trim that the 
mere submis^cn of such allegations 
against Sn Haabur Rahman before a 
Commission of Inquiry would not have 
amounted to contempt of Court It is well 
settled that an authonty or a Trib unal 
holding an enquiry m good faith in exer- 
cise of powers ve^ed m it by statute is 
not guntv of contempt of court If the 
allegations against Sn Hasibur Rahman 
would not have been publicised but mere- 
ly submitted to the Commlsdon of In- 
qidry for Investigation, no exception 
could have been taken. But the mischief 
la tills case was conimrtteci fry pubtiashig 
the said allegations with full knowledge 
that the two cnminal revision petitions 
were pending In this court and the ques- 
tion as to whether the withdrawal peti- 
tions were bona fide or not was stiU to be 
considered by this CourtT 
1 have not been shown any statutory 
provition which lays down that lega- 
tions of the nature contained in the of- 
fending matter must be printed m the 
official gazette or in the public press. It 
has also not been suggested, and It cannot 
be suggested, that every decision of the 
Council of Ministers must be published 
In the official gazette or in the public 
press. From the offending publication it- 
self it is clear that tiie Coiinol of &linis- 
ters were aware that the criminal revi- 
sion applications were stiU pendmg In thtf 
Court Therefore, the offending matter 


should not have been released for publi- 
cation either in the official gazette or la 
the public press at least until the dis- 
posal of the cnminal revision apphcations 
aforesaid. 

19 The first question which I have! 
formulated for decision m this case mustl 
therefore, be answered in the affiimativ&j 
The Quezon then arises whether all the 
respondents or any one of them haw 
recdered themselves liable to committal 
for contempt of court. In paragraph 10 of 
the petition of the petitioners it has no 
doubt been stated that all ^e members 
of the Coimdl of Ministers tn^ be deem- 
ed to have abetted the commission of 
contempt of Court since they are alleged 
to have Issued directions for the publi- 
cation of the offending matter and that 
Sri Shambhu Nath Jha, respondent no 3 
In particular, was liable since it was he 
who had handed over the offending mat- 
ter to the press for publication in the 
newspaper But paragraph 10 must be 
read along with paragraph 4 of the peti- 
tion wherein it has been clearly alleged 
that It was respondent no 3 who bad 
Issued the cffendmg matter for publica- 
tion in the Searchlight Reading these 
paragraphs of the petition I am of the 
opinion that the entire Counol of 

ters cannot be held responsible for 
publication in the newspaper "N] 

In paragraph 10 the petitioners have ' 
merely alleged that the members of tM 
Council of ilinisters “are alleged to 
Issued directions for publication of tne 
offending matter This is not clear OTe> 
ment of the fact that in pomt of fart ^ 
the members of the Council of Ministers 
had issued any such directions. But so 
far as Shri Shambhu Nath Jha, res^“; 
dent No 3 is concerned It Is cl^ P" 
it was he who had issued that offendiw 
matter for publication In the press. 
has not been denied by Sri ShambM 
Nath Jha. respondent no 3 m his coun:« 
aft^vit. On the other hand, it 
stated m his counter-affidavit that tM 
allegations were printed bofe in th^ih^ 
Gazette and in the press as a matter » 
formality, Sri Shambhu Nath Jha, res- 
pondent no 3 was undoubtedly 
sib'e for releasmg the offending 
for publication In the newspaper But tn 
remaining members of the Counci l m 
Ministers cannot be saddled with the re^ 
ponsibility of releasing the offending max* 
ter for publication in the newspaper 

20 I have already referred to ths ^ 
stands taken by the Chief Secretary re^ 
pondent no 25 and the Superintendeiw 
of the Secretariat Press and Statione^ 
Stores and Publications (respondents ^ 
and 24) In view of regret expressed ^ 
respondent no 25 and the unquaim^ 
apology tendered by respondents 23 

24 learned counsd for the petitioner 
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feirly conceded that these respondents 
need not be proceeded ■with. In my opin- 
ion, these three respondents •took a very 
fair stand. Accordingly by my order 
dated 29th July, 1968, I discharged the 
mile as against 'these •fcee respondents. 
Therefore, the situation emerging from 
publication of the offending matter in the 
official gazette needs no further consi- 
deration, 

21. The case' of the Editor and •the 
Printer-cum-publisher of the Searchlight, 
respondents nos. 21 and 22 remains to be 
considered. They were both responsible 
for ■the publication made in the Search- 
light of the 14th March 1968, but they 
daim to ha'ye done so in good faith and 

ordinary course of business •without 
knowing the truth or otherwise of the 
facts contained therein. Their further 
plea is that the matter •was published in 
the official gazette. It is manifest that a 
publication of such a character should 
not have been made in the Searchlight 
as a matter of routine. The mere fact ■that 
it was published in the official gazette 
is no justification for the publication 
made by respondents 21 and 22 in their 
ne'wspaper. These two respondents can- 
not be heard to say that because some 
wrongful act was committed, by the offi- 
cers responsible for the publication in the 
official gazette, they were also free to 
commit similar •wrongful act Both of 
them must have knovm from the offrad- 
Ing matter itself that the two crimmal 
revision applications relating to the ■with- 
drawal ma'tter were pending in this court. 
That should have made 'them circumspect 
and they should ha've refrained from 
publishing the ma'tter in the ordinary 
coxirse of business ■without ascertai n i n g 
the implicatiohs involved therein Since 
they did not exercise the care which they 
ought to have exercised. Respondents nos. 
21 and 22 cannot take the plea of good 
faith. It is clear that both these respon- 
dents were responsible for gi'ving "wide 
publicity to something which amounted 
to contempt of this Court 

22. Upon a careful consideration of the 
material on the record I have come to 
the conclusion that Sri Shambhu Nath 
Jha (respondent No. 3) "and the Editor 
and the Printer-cum-publisher of the 
Searchlight (respondents nos. 21 and 
22) are guilty of contempt of this C^urt 
in relation to the two ciiirtoal revision 
applications -pending in this court But 

,Bo far as the remaining respondents are 
concerned, the guilt has not been 
brought home to them beyond doubt 
Therefore, the rule is made absolute 
against respondents nos. 3, _ 21 and 22 
only and it is discharged against the re- 
maining respondents. 

23. In ■view, howe'ver, of the fact that 
Ihe contempt which respondents nos. 3, 
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21_ and 22 have been found to have com- 
mitted is of a technical chmncter, I do 
iwt propose to impose any sentence upon 
them mther of imprisonment or of ffiie. 
Accordingly, I let them off ■wi'th a "wam- 
mg, in the hope that -they -vdll not repeat 
such act of indiscretion in future. 

SSG/D.V.C, Order accordingly. 
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U. N. SINBA AND B. N. JHA, JJ. 
Employers in Relation to Patherdih 
Colliery of Messrs. Patherdih Sudamdih 
Colliery Private L^, Petitioner v. Gene- 
ral Secretary, Bihar Koyla Mazdoor 
Sabha .and others. Respondents. 

Ci-vil Writ Jurisdiction Cases Nos. 108 
and 140 to 169 of 1967, D/- 17-8-1968. 

Ihdnstrial Disputes Act (1947), Ss. 33C 
(2), 2(s) — "Workman” under S. 33C(2) in- 
cludes ex-workman. 

An application under Section 33-C(2) 
may be made by a person who, on the 
date of the application, was not a "work- 
man”, but was a "workman” during the 
period in respect of which he was entitl- 
ed to any benefit 

The mea n i n g of the expression "work- 
man” in Section 33-C(2) sho-uldbe, that, 
before a person can make a claim under 
that provision of law, it is necessary that 
he should have been a workman within 
the^ definition clause, for the period for 
which he claims to be entitled to receive 
from the employer any money or any 
ben^t which is capable of being comput- 
ed in terms of money. The restrictive 
meaning of the expression "workman” 
according to its definition would nullify 
the very purpose of enacting section 33C. 

(Para 4) 

Section 33C occurs In chapter 7 which 
has the heading "Miscellaneous” and if 
the word "workman” meant only a work- 
man still in service and not an ex-work- 
man, then the same meaning must be 
given to this -word whenever it occms in 
Section 33C. It is clear that if this mean- 
ing is given to the word "workman” in 
Section 33C (1), under the first paragraph 
of which even an assignee or heirs of a 
deceased workman can apply in certain 
matters covered by that pro-vision of law, 
then that pro-vision of law would be un- 
workable in many cases. AIR 1961 Mad 
307 & 1961-1 Lab LJ 592 (Mad), ReL on; 
1964 BLJR 82, Referred to. 

(Para 4) 

Cases Referred: Chronological Paras 
(1964) 1964 BLJR 82= (1964) 2 Lab 
LJ 198, Management of Navashakti 
Publishing Co. Ltd. v. The State 
of Bihar '4 

KL/LL/F162^ 
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(1961) AIR 1961 Mad 307 (V 48)- 
(1961) 1 Lab U 729. Management 
of Tmichi Srirangam Transport 
Co (F^) Ltd. V Labour Court 
Madurai 4 

(1961) 1961-1 Lab LJ 592- (1960-61) 

19 FJR 408 (Mad). Mamcka Muda- 
liar (M) V Labour Court Madras 4 
Sushil Kumar Mazumdar, for Peti- 
tioners S All Ahmad, for Opposite Party 
(No 1 m C W J a No 108/67 only) 

U N SINHA, J. •— This is a batch of 
thirty-one writ applications filed under 
Articles 226 and 227 of the ConstitutioQ 
of India by the same petitionera namely. 
Employers In relation to Patheidih Col- 
liery of Messrs. Patherdih Sudamdih 
Colliery Private limited The main aT>- 
phcation is C. W J C. 108 of 1967 and 
the other applications are said to have 
been filed as a matter of abundant cau- 
tion. This judgment and order will gov- 
ern all these thirty-one cases The peti- 
tioners’ prayer is that this Court should 
quash the order pass^ by the Presiding 
Officer, Central Government Labour 
Court, Dhanbad, dated the 20th January. 
1967, by a wnt of Certiorari. The Im- 
pugned order had been passed by the 
Labour Court in connection with appli- 
cations filed by certain persons under 
Section 33C(2) of the Industrial Disputes 
Act 1947 (Central Act 14 of 1947) for 
determining some money said to have 
been due to the petitioners before the 
Labour Court The Labour Court hu al- 
lowed these applications holding that the 
petitioners before it were entitled to the 
amounts of money mentioned In a sche- 
dule attached to the order which is tbe 
subject matter of these wnt applications. 

Z The relevant facts are as follows: 
Opposite Party Nos 3 to 33 of C. W J C. 
103 of 1967 had been employed by Um 
present petitioners as miners on piece 
rate basis. For the sake of conv^ence; 

I will describe the petitioners, hence- 
forth., aa thft enujirtsea and. aqpoidte. 
party nos. 3 to 33 as the employees In 
1958, the employers Introduce tubs of 
the capacity 40] cubit feet for carrying 
coal cut by the mmers. The employees^ 
case before the Xjabour Court was that 
they had always earned coal loading the 
tubs to their full capacity and they were 
entitled to receive Rs. 3 61 per tub. but 
the employers had been paying at the 
rate of Rs 3 22 per tub only Thus each 
of the employees claimed the difference 
for the years 1958 to 1965 The contention 
of the employers was that the employees 
were no longer m service from the 15th 
July, 1965 and as such, they were not 
’Vorkmen” within the meaning of the 
Industrial Disputes Act and, therefore, 
/the applications were not maint^nable. 
On facts the employers’ case was, that, 
two types of tubs wrere in use in their 
mines, one having a capaaty of 40] cuble 


feet and the other of 36 cubic feet. But, 
as the seam was very much Inclined, th® 
tubs used to be filled up upto a line 2i 
Indies below the top edge of the 40] 
cubic feet tubs Therefore, it was con- 
tended that proper payments had always 
been made to &e employees as long as 
they were in service The employers also 
contended that there was an agreement 
between them and the Koila Mazdoor 
Sangh, the recognised union of this col- 
liery on the 19th January, 1958 to the 
above effect of carrying only 38 cubic 
feet of coal in the 40] cubic feet tubs 
3. On these contentions raised by the 
parties, the Labour Coimt framed several 
points, of which the following three 
pomts (which were points nos. 1, 2 and 
6 before the Labour Court) have been 
re-agitated by Sil S K- Mazumdar ap- 
pearing for the employers. — 

(1) "Did the opposite party take the 
load from the applicants orily upto a 
demarcating 2] mches below the top 
edge of 40] C. ft capaaty tubs? If so, 
what 13 its effect? 

(2) "Was there any agreement on 19^ 
1958 between the parties as pleaded hy 
the oppoidte pa^? If so, what « its 
effect 2 ’ 

(3) "Wliat Is the eflect ol the appU- 
cants not being in service of the opposite 
party from 15-7-1965?” 

On taking evidence and hearing the 
parties the Presiding Officer has come to 
the conclusion that the case ol the em- 
ployees was correct that they had al^ya 
hll« up the 40] cubic feet tubs to their 
fullest capaaty The employeis’ 
tion that these tubs used to be loadea 
upto a line 2] inches below the top edge 
was not accepted. Secondly, the Presio- 
ing Officer has come to the conclusion 
that the allegrf agreement between the 
parties relied upon by the employed 
dated the 19th January, 1958 could not 
be accepted as bmding on the employee^ 
becauaa, Hihar K/yJa. Mazdoor Sangh 
could not have represent^ these 
ployeea, as there was no evidence to tw 
effect that during the time of the alleged 
agreement these employees were mei^ 
bers of Koila Mazdoor Sangh. In sub- 
stance, it has been held that there was no 
binding agreement between the employ^ 
and these employees which could affect tM 
chum of the latter It may be mentioned 
at this stage that the employees hao 
made out a case that they had been 
fer only 36 cubic feet of coal per tub. 
But this pomt has been deaded m 
favour of the employera and it has been 
held that they had paid their employe^ 
for 38 cubic feet of coal per tub On W 
question of mamtainabiUty of the aPPj^ 
cations raised by the last pomt quoted 
above, it has been held that the em- 
ployers’ case based on the m e an ing ol 
'•workmen” coiM not be aci»pted and 
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that the employees were entitled to ob- 
tain the various amounts calculated upto 
the 30th June, 1965. It has been held that 
the fact that the employees were not in 
service when these applications were 
filed did not make any difference, as 
they were admittedly in service during 
the period for which claims had been 
allowed. 

4. Sri S. K. Mazumdar has re-agitat- 
ed the question of the alleged agreement 
dated the 19th January, 1958 and he has 
referred to Exhibits A2 and 03, mention- 
ed by the Presiding Officer in his order. 
But, these documents are only letters and 
they have been considered along with the 
oral evidence adduced by both the parties 
and various other documents, and it is 
not possible to interfere with the finding 
of fact arrived at by •ffie Labour Court, 
to the effect that there was no binding 
agreement between these employees and 
the employers in 1958. The second con- 
tention raised by Sri Mazumdar, as to 
whether the 40i cubic feet tubs used to 
be filled up upto their full capacity or 
whether only 38 cubic feet of coal used 
to be carried in each of these tubs, is also 
covered by the conclusion based on oral 
and documentary evidence on record, and 
I do not think that this matter^ can be 
re-investigated in a writ application. The 
question raised as to whether these em- 
ployees were entitled to apply at all 
after they had ceased to be in service^ of 
the employers is a matter of general im- 
portance and requires consideration. The 
relevant provisions of the Industrial Dis- 
putes Act are sections 33C(2) and 2{s), 
the latter giving a definition of the ex- 
pression "workman” as it now stands. 
These provisions are quoted below; — 

Section 33C(2) — "Where any work- 
man is entitled to receive from the em- 
ployer any money or any benefit whidi 
is capable of being computed in terms of 
money and if any question arises as to 
the am mint, of money due or as to the 
amount at which such bmefit should^ be 
computed, then the question may, subject 
to any rules that may be made under this 
Act, be decided by such Labour Court 
as may be specified in this behalf by the 
appropriate Government.” 

Section 2Cs). — '"WorkmanJ means any 
person (induding an apprentice) employ- 
ed in any industry to do^ any ddlled or 
unskilled manual, supervisory, technical 
or clerical work for hire or reward, whe- 
ther the terms of employment be ex- 
pressed or implied, and for the purposes 
of any proceeding imder this Act in re- 
lation to an industrial dispute, includ^ 
any such person who has been dismissed, 
discharged or retrenched in connection 
with, or as a consequence of that dispute, 
or whose dismissal, discharge or re- 
trenchment has led to that dispute, but 
does not indude any such person — 


(i) who is subject to the Army Act, 
1950 or the Air Force Act, 1950, or the 
Nav^ (Discipline) Act, 1934, or 
_ (fi) who is employed in the police ser- 
vice or as an officer or otiier employee 
of a prison; or 

(iii) who is employed mainly in a 
managerial or administrative capadty; or 
j(iv) who, being employed in a super- 
^ory capadty, draws wages exceeding 
five hundred rupees per mensem or 
^erases, either by the natme of the 
duties attached to the office or by reason 
of the powers vested in him, functions 
mainly of a managerial natiue”. 

Sri Mazumdar has contended that 
when these employees filed their applica- 
tions before the Labour Court, they were 
not "workmen” within the ddinition 
given in the Act and, therefore, they 
were not entitled to apply. According to 
him, "workman” means a person describ- 
ed under Section 2(s}, who is sWl in 
service, induding, in rdation to an in- 
dustrial dispute, any person falling with- 
in the categories mentioned in the first 
part of the definition, who has been dis- 
missed, discharged or retrenched in con- 
nection with or as a consequence of that 
dispute, or whose dismissal, ffischarge 
or retrenchment has led to that disputCi 
^duding the persons mentioned in Cls. 
(i), (ii), (iii) and (iv) mentioned at the 
end of the definition. In substance, Sri 
Mazumdar’s contention on the facts and 
circumstances of these particular cases is 
that these daims of the employees were 
not maintainable as they were not in 
actual employment of the employers at 
the time when they had filed their 
claims. 

According to Sri Mazumdar, these em- 
ployees were ex-workmen and, therefore, 
their cases did not fall within the pur- 
view of section 33C{2) of the Industrial 
Disputes Act. In this connection, refer- 
ence has been made to the form under 
which applications imder Section 33C(2) 
have to be made by virtue of Rule 62 of 
the Rides framed ly the Central Govern- 
ment under the Industrial Disputes Act, 
and Sri Mazumdar has mged that the 
form also contemplates that an appli- 
cant must be a present workman and 
not an ex-workman. Sri S. Ali Ahmad 
appearing for opposite party no. 1 of 
C. W. J. C. 108 of 1967 has argued that 
there is no validity in the contentions 
of Sri Mazumdar and all that has to be 
looked into is whether an applicant under 
section 33C(2) was a workman or not at 
the rdevant time covered by the claim, 
and as there is no dispute that these em- 
ployees were "workmen” within the 
definition of that expression for the period 
for which claims were made, the claims 
have heen rightly accepted. I am of the 
opinion ffiat it is not possible to accept 
the Contention of Sri Mazumdar and hold 
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that as these employees were not In 
actual service when they had filed their 
applications, they were not entitled to 
apply under section 33Cf2) Section 33C 
occurs m Chapter VII. which has the 
heading ’'Miscellaneous *, and if Sri 
Llazumdar's contention regarding the 
meaning of the word "worionan” is ac- 
cepted, then the same meaning must ^ 
given to word wherever it occurs in 
section 33C and it is dear that if this 
meaning is given to the word "workman" 
In Section 33Cfl) that provision of law 
would be unworkable In many cases. 
Section 33C(1), runs as follows.— 

"Where any money Is due to a work- 
man from an employer under a settle- 
ment or an award or under the provi- 
sions of Chapter VA, the workman him- 
self or any other person authorised by 
him in writing In this behalf, or in the 
case of the death of the workman, his 
assignee or heirs may , ^thout prejudice 
to any other mode of recovery, make an 
application to the a p p ro p ri ate Govern- 
ment for the recovery of the money due 
to him, and if the appropriate Govern- 
ment is satisfied that any money is so 
due, it shall Issue a certificate for that 
amount to the Collector shad! pro- 
ceed to rec o v er the same In the same 
manner as an arrear of land revenue: 

Provided that every such application 
shall be made within one year from the 
date on which the money became due to 
the workmen from the employer 

Provided further that any such applica- 
tion may be entertained after the extary 
ol the said period of one year If the ap- 
propriate Government is satisfied that the 
applicant had sufficient cause for not 
making the apphcation within the said 
period.” 

Under the first paragraph of Section 
33C(1) even an assignee or heira of a 
deceased workman can apply In certain 
matters covered by that provirion of law 
It IS clear that the meaiting of ^e word 
"workman" In Section 33Cfl) cannot 
possibly mean a workman still in service 
and cannot cover an ex-workman. In my 
opinion, the meaning of the expression 
"workman" in Section 33C(2) should be, 
that, before a person can make a riatni 
under that provirion of law. It Is nece^- 
sary that he should have been a workman 
within the defimtion clause, for the period 
for which he to be entitl^ to 

receive f rom the emplt^^ any money or 
any benefit which Is capable of bel^ 
computed in terms of money The restric- 
tive definition of the expression *Vork- 
man" according to its defimtion. as con- 
tended for, by Sn Mazumdar, would nifl- 
lify in my oidnlon, the very purpose of 
enacting Section 33C. Stl S Ah Ahmad 
has drawn our attention to two decisions 
of the Madras Hi gh Court, v^ch are. 


Transport Co Private Ltd. v. Labour 
Court. Madurai, AIR 1961 Mad 307, and 
Manic^ Mudahar (M) v liabonr Court, 
Madras. 1961-1 Lab U 592 (Mad) A 
Division Bench of the Madras High Court 
in Manicka Mudaliar*s case came to the 
conclusion that an application under 
Section 33C(2) may be made by a person 
who, on the date of the application, was 
lurt a "^rorkromi", but was a “workman 
during the period In respect of which he 
was entitled to any ben^t and I respect- 
fully agree that this broad meaning 
ghould be given to the word "workman’ 
occurring in Section 33C of the Indus- 
trial Disputes Act. 

Sri S Ah Ahmad also referred to 
the case of Management of Navashaktl 
Publishing Co L^ V State of Bihar, 
1964 BLTR 82, whlA was a case of re- 
trenchment followed by application under 
Section 33C(2) of the Act According to 
the learned counsel, if a retrenched 
worionan cannot be coi^dered to be a 
workman for the purpose of Section 33C 
(2) unless he ^sed an industrial dispute, 
referred to In the second balf of the defl- 
mtion of a "workman" In Section 2(s), 
then the decision In Navashaktl Publish- 
ing Company’s case was an erroneous 
one. There la force In the contention of 
the learned counsel although this parti- 
cular point had not been raised In Naw- 
shakti Publiihing Company's case. Be 
that as it may, for the reasons glv» 
earlier, I am of the opinion we 
Labour Court was right la holding tmt 
these employees xrere ’‘workmen witim 
the meaning of section S3C(21 of the Act, 
to be entitled to file th^ applications 
which were under conrideration before 
that Court. 


5 These applications must, therefore 
fan and they are dismissed. An order was 
passed by this Court in C. W J C No. 
108 of 1967 on the 12th Ap^ 1967 
staying the operation of the order of the 
Labour Court during the pendency of 
Case, on an undertaldng ^ven by Sri 
Mazumdar, that, if the application faiK 
the petitioners of that case will be liable 
to pay interest at the rate of six per efflt 
per annum from the date of the awaio. 
on the various amounts payable to opiw 
rite party nos. 3 to 33 of that case. In 
that view, it must be held that opposite 
party nos. 3 to 33 of a W J C. Na 108 
of 1967 win now be entitled to interest 
at that rate on the various amounts men" 
tioned in the schedule of the order « 
the Presiding Officer of the Labour Coi^ 
which is under consideration, frem the 
30th January, 1967 upto the date of rea- 
lisation. In riew of consideration, I 
will pass no order for costs In these cases. 

6 B. N. J. I agree. 

GDR/D V.C Petitions dismissed. 
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Ranrroop Yadav, Petitioner v. State of 
Bihar and others. Opposite Party. 

Misc. JudL Case No. 142 of 1967, D/- 
29-8-1968. 


Contempt of Courts Act (1926), S. 1 — 
Grant of stay of proceeding hy High 
Court — Certificate by advocate intimat- 
ing stay should ordinarily be accepted. 

A letter of an advocate intimating the 
order for stay of. any proceeding passed 
by the Efigh Court should not be disbe- 
lieved and discarded by the Court in 
which it is produced, unless it has any 
reason to suspect the genuineness of that 
letter, in the sense that either the said 
letter was not sent by the Advocate who 
purported to have sent it or it did not 
bear his signatme. In other words, if an 
Advocate gives a certificate that the High 
Court has granted stay of one proceeding 
or the other in a particular case, that 
certificate should be ordinarily accepted 
to be correct, inasmuch as an advocate 
is an ofhcer of the coiui; and he has taken 
upon himself full responsibility before 
giving that certificate. It may, however, 
be that in a particular case, the Court 
may have some special reason for not 
accepting that certificate, but in that case, 
it is open to the court to ask the party 
producing that certificate to file an affi- 
davit in support of that certificate and 
then the court can pass a suitable order, 
if an affidavit is filed, AIR 1951 Pat 494, 
Foil (Para 10) 

Cases Referred! Chronological Paras 
(1951) AIR 1951 Pat 494 (V 38) = 

52 Cri LJ 638, Harkishun Smgh v. 

Chhotan Mahton 9 


S. Sarwar Ali (Addl. G. P.), for alleged 
contemners, (for Opp. Party Nos. 4 & 5 
in CWJC No. 307/67); Kameshwari Nan- 
dan Singh, for the State; Prem 
Shankar Sahay, for Petitioner (in 
C. W. J. C. No. 307/67). 

ORDER : — The facts ^ving rise to this 


case are these; 

A notice was issued on the Sub Divi- 
sional Officer. Sadar Bhagalpur. and the 
Block Development Officer of Pirpainty, 
acting as the Election Officer. Pirpainty 
Block, Bhagalpur, (opposite party no^ 
4' and 5) in pursuance of an order dated 
the 17th July 1967, passed in Civil Writ 
Jiuisdiction case no. 307 of 196J (Ram- 
roop Yadav v. The State of Bihar and 
others) to show cause, why a proceeding 
for contempt should not be started 
against them. 

2. Ramroop Yadav had filed an appli- 
cation under Articles 226 and 227 of the 
Constitution of India, against (1) The 
State of Bihar, (2) The District Magis-' 
trate of Bhagalpur, (3) The District Pan- 


chayat Officer, Bhagalpur, (4) The Sub- 
divisional Officer, Bhagalpur and (5) The 
Block Development Officer, acting as the 
Election Offic^. Pirpainty Block, Bhagal- 
pur, for a writ in the nattu-e of certiorari 
for quashing the notification no. 5411/G.P. 
dated the 26th April, 1967, published in 
the Bihar Gazette on the 10th May, 1967 
and issued imder sub-section (3) of Sec- 
tion 3 of the Bihar Panchayat Raj Act 
1947, with regard to the addition and 
subtraction of some areas to and from 
the jurisdiction of the Gram Panchayat 
in pursuance of which the election of 
the Gram Panchayat was to be held, and 
he had made a prayer for staying the 
election of the Parasurampur Gram Pan- 
chayat which was to be held on the 28th 
May, 1967. That application was register- 
ed as Civil Writ Jurisdiction case no. 307 
of 1967. That application was admitted on 
the 25th May. 1967, and an ad interim 
stay of the holding of the election was 
granted pending the final hearing of the 
application. On the same day (i. e., the 
25th May, 1967), the Deputy Registrar 
of this Coimt sent a copy of that order, 
along with a copy of the writ petition to 
the Block Development Officer, Pirpainty 
(Bhagalpur), for _ his information and 
guidance and for immediate communica- 
tion of the said order to all .concerned, 
vide memo no. 5652 dated the '25th. May, 
1967. On the same date, Mr. Prem Shan- 
kar Sahay, Advocate for the petitioner in 
Civil Writ Jurisdiction case no. 307 of 
1967. sent a letter to Ramroop Yadav, 
informing him that the High Court had 
passed an order staying the election of 
the Parasmampm- Gram Panchayat and 
the stay order woidd be communicate 
in course of the day. He asked Ranoroop 
Yadav to inform the Block Development 
Officer (Election Officer) Pirpainty, to 
stop the election. A copy of this letter 
is enclosed with the application filed on 
the 7th June, 1967, and marked Annexure 
‘2’. On the same day, the said learned 
Counsel sent a telegram (Annexiure '1’) to 
one Shivanand Tiwary (the petitioner in 
Civil Writ Jurisdiction Case no. 306 of 
1967), informing him that the High Court 
had stayed the election of Parasurampur 
and KaU Prasad Panchayats. The learned 
counsel asked the addressee to inform 
the Election Officer about the said order. 
On the 26th May, 1967, Ramroop Yadav, 
who was a candidate for the Mukhiyaship 
of the Parasurampur Gram Panchayat, 
filed an application (copy marked An- 
nexuer '3’) before the Election Officer, 
Pirpainty, bringing to his notice that the 
Hi.gh Court had stayed the election of 
the Parasiirampur Gram Pancha.yat, sche- 
duled to be held on the 28th May, 1967. 

In support of this version, he enclosed 
tnie copies of the letter and the telegram 
sent by Mr. Prem Shankar Sahay. and 
made a prayer to stay the election of the 


LL/LL/F805/68 



152 Pat iPrs 2-5l Ramroop Yadav v State (Tarkeshwar Nath J) A. LB. 


Parasurampxir Gram Panchayat On the 
27th May, 1967, the Block Development 
Officer who was acting as the Election 
Officer, sent a letter to the Sub-divisional 
Officer Bbagalpur, informing him that 
Ramroop Yadav and Shivanand T\wary, 
candidates for the Mukhiyaship of the 
Gram Panchayats Parasurampur and 
EaUprasad. respectively, had produced 
before him a telegram and a letter receiv- 
ed by them from an Advocate of the 
&gh Court, Patna, stating therem that 
the High Court had stayed the election 
of those Panchayats m cases nos 306 and 
307 of 1967 and, there was a request on 
their behalf to stay the election, which 
was to be held on the 28th May, 1967, 
and the 20th May, 1967 respecbvely 
The Block Develcpment Officer enclosed 
the copies ol the letter and the telegram 
with his letter and sought for instruc- 
tions for taki^ further steps in the mat- 
ter of the election He, however, pointed 
It out that he had not received any order 
from the High Court or from any other 
higher authority The Sub-Diwsion^ Offi- 
cer made a note on this letter that the 
opinion of either the Public Prosecutor 
or the Government Pleader should be 
taken- Opinion of the Government Plea- 
der was obtained on the 27th May, 1967, 
and that was to the following egect— * 
'Tiom the tetter of the Advocate, 
Patna, it appears that dection has been 
stayed but no offiaal mformation has 
been received. No copy of the it C. order 
has been filed. Election Party has al- 
ready (been) deputed with necessary 
materials Election works may therefore, 
proceed till any communication is receiv- 
ed as it is not practicable to stay the 
election at this stage ” 


In view of this opinion of Shree R N 
Tewary, Government Pleader, the Sub- 
divisional Officer (opposite party no 4) 
sent instructions to the Block Develop- 
ment Officer who was the Hectum Offi- 
cer, Pirpamty (opposite party no 5) to 
act according to the said opmion. The 
election of the hlukhiya of the Farasu- 
rampur Gram Panchayat was thus h^d 
on tile 28th May, 1967 

3 A copy of the order of this Court, 
passed In Civil Wnt Jurisdiction Case No 
307 of 1967, staying the election was re- 
ceived by opposite party no 5 on the 
29th May, 1967, hut by that time the 
election of the jfukhiya of Parasurampur 
Gram Pandiayat was already over, and 
one Govmd Mandal was elected as the 
Mukhiya of the said Gram Panchayat. 
On receipt of the said order of this Court, 
election of the other Gram Panchayat 
(Kali Prasad) scheduled to be held on 
the 30lh May, 1967, was stayed. 

4. On the 7th June, 1967, Ramroop 
Yadav ffied an application in Civil "Writ 
Junsdicbon case no 307 of 1967 for 
maintaining the status quo of the Pata- 


surampur Gram Panchayat which was 
before the holding of the election on the 
28tii of May, 1967, and penmtting him (the 
old Mukhiya) to continue in office till the 
hearing of that application. He stated in 
that application that the holding of the 
election ^ter it had been stayed by this 
court was completely Dlegal ami the new- 
ly elected Mukhiya Govmd Mandal 
^ould not take charge ol the office. Ee 
furtiier indicated in that apphcation that 
the Election Officer did not stay the elec- 
tion in spite of the fact that the order of 
this court was communicated to him and 
the letter and tdegram of the learned 
counsel were shown to him. That appli- 
cation filed on the 7th June, 1967, was 
put up before the Bench on the 17th 
July, 1967 and an order was passed foc 
the addition of Govmd Mandal as oppo- 
site party no 6 to Writ Jurisdirtioa 
Ca^ no 307 of 1967, and a further order 
was passed for issuing notices to oppo 
ole party nos 4 and 5 of the mam appli- 
cation to show cause why a proceedmg 
for contempt should not be started 
against them. 

5 In answer to the said notice, the 
Sub-divisional Officer, opposite P^ty no 
4, has shown cause stating that tp 
prder of the High Court staying the 
election was not conuniimcatM to nun 
before the holding of the election and in 
fact a copy of the stay order was.^,SIi! 
ed by op^site party no 5 on the 29tn 
May. 1967 He has referred to the opimon 
of the leaoaed Government Pleader 
which was given to him on the 27tn 
May, 1967 for proceeding with the el^ 
tion on the 28th May, 1967, and has sub- 
mitted that m accordance with that ojx- 
nion, be sent instructions to opposite 
party no 5 to act accordmg to that opm- 
ion. U further appears from the show- 
cause application that on receipt of the 
order of this Court opposite party no 5 
did not hold any election of the 
Prasad Gram Panchayat on the SOW 
May, 1967 Moreover, Govmd Mandal 
vnis, no doubt, elected as the Mukhiya 
of the Parasurampur Gram Panchayat* 
but he was not allowed to take oath on 
the Srd June, 1967, m view of the orfff 
of this court dated the 20th May, 1967 
He has further mentioned that he agaW 
Sought for the opmion of the Govern* 
mejit Pleader on the receipt of the oreer 
of this Court and the Government Plw- 
der advised him to stay further proceed- 
ings till the order of injunction ^ras ^ 
force It further appears from the peti- 
tion that the old Mukhiya of the Para- 
surampur Gram Panchayat was stiU 
lunctiocmg and no prejudice has been 
caused to him (Ramroop Yadav, the pre- 
vious Mukhiya) and the order of this 
Court had be^ respected. His pomt oi 
View is that the certified copy of ^ 
order of thu! Court not having been file® 
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either by Ramroop Yadav or Shivanand 
Ewary, he had no alternative but to seek 
the opinion, of the Government Pleader 
and act according" to that opinion. To- 
wards the close of his petition, he has 
mentioned that he never showed any dis- 
respect to any order of this Court and 
in case this court took a different view, 
then he tendered unqualified apology, 
inasmuch as he never intended to dis- 
obey the order of this Court. 

6. Opposite party no. 5 also has shown 
cause on the same lines and he was 
acting according to the instructions of 
opposite party no. 4. He also has tender- 
ed unqualified apology in case this Court 
would come to the conclusion that he had 
committed any contempt. 

7. Learned Counsel for opposite party 
nos. 4 and 5 submitted that a copy of the 
order of this court dated the 25th May, 
1967, was not received either by opposite 
party .no. 4 or 5 imtil the 29th May, 
1967, and that being so, they had to be 
guided by the opinion of the Government 
Pleader with regard to the facts contain- 
ed in the letter and the telegram sent by 
Mr. Prem Shankar Sahay, and on obtain- 
ing his opinion, the election of Parasu- 
rampiu Gram Panchayat was held on the 
28th May, 1967. Learned Cou^el sub- 
mitted that these two officers did not at 

\ all disobey the order of this Court and 

' they acted bona fide in holding the elec- 
tion on the 28th May, 1967. He pressed 
that as soon as the copy of the order of 
this court was received by them, they 
ffid not allow the newly elected Mukhiya, 
Govind Mandal, to take oath and the 
ele^on of the other Gram Panchayats 
to be held on the 30th May, 1967, was 
stayed. I find great force in this sub- 
mission of learned Counsel for opposite 
party nos. 4 and 5. 

8. Learned Counsel for the State of 
Bihar, on the other hand, luged that the 
letter and telegram, referred to above 
indicated clearly that this court had pass- 
ed an order for stay of the holding of 
election and on the production of those 
documents, the Sub-divisional Officer or 
the Election Officer ought to have stayed 
their hands. 

The question for consideration is as to 
whether opposite party nos. 4 and 5 can 
be held to be guilty for contempt of 
Court. 

9. Learned counsel for the contemners 
referred to HarMshtm Singh v. Chhotan 
Mahton, AIR 1951 Pat 494. The relevant 
observations in that case were the fol- 
lowing: — 

"When an order of stay or other such 
prohibitory order has been made by this 
court and when the Subordinate Judge or 
Magistrate is informed of the order by 
an advocate or pleader, he ought, I con- 
sider, ordinarily to accept what is stated 


by the advocate or pleader, and stay fur- 
tter proceedings. Certainly, he ought to 
do so, if the advocate or pleader is in a 
position to satisfy him as to the som-ce of 
his information and is prepared to sup- 
port it by an affidavit. The reason why 
the Subordinate Judge or Magistrate 
should invariably take such a course is 
that an advocate or a pleader is an offi- 
cer of the court and is not likely to 
supply^ information as to the correctness 
of which he is not himself completely 
satisfied. If an advocate or pleader acts 
improperly or carelessly and it eventual- 
ly turns out that no prohibitory order 
has_ been made by this court, suitable 
action can be taken against hhn. If, on 
the other hand, the Subordinate Judge 
or Magistrate disregards such informa- 
tion and continues the proceeding, he 
may find it a matter of difficulty to satis- 
fy_ this court that he believed in good 
faith that no prohibitory order had been 
made." 

10. A letter of an Advocate intimating 
the order for stay of any proceeding 
passed by this court should not be dis- 
believed and discarded by the court in 
which it is produced, unless it has any 
reason to suspect the genuineness of that 
lettei-, in tiie sense that either the said 
letter was not sent by the Advocate who 
purported to have sent it or it did not 
bear his signature. In other words, if an 
Advocate ^ves a certificate that this 
Court has granted stay of one proceed- 
ing or the other in a particular case, that 
certificate should be ordinarily accepted 
to be correct, inasmuch as an Advocate 
is an officer of the .Court and he has 
taken upon himself full responsibility 
before giving that certificate. It may, 
how'ever, be that in a particular case, the 
court may have some special reason for 
not accepting that certificate, but, in that 
case, it is open to the Court to ask the 
party producing that certificate to file an 
affidavit in support of that certificate and 
then the court can pass a suitable order, 
if an affidavit is filed. It happens in more 
than one case that whenever an order 
for stay is passed by this comti, a certi- 
ficate is granted by an Advocate indicat- 
ing the order passed by this Court and 
the litigant carries that certificate and 
produces it before his lawyer appearing 
in the comts below, so that he may 
make use of it. Such step is taken inasmuch 
as some delay is likely to be caused in 
obtaining a certified copy of the order 
passed by this court. The litigant is al- 
ways anxious to inform the courts below 
about tlie orders for stay passed by this 
court, so that tlie proceedings in the 
Coimts below may be stayed and wnth 
that end in view he rushes to the courts 
below with the certificate of the Advo- 
cate. 
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It In the present case, the letter and 
the telegram sent by Mr Prem Shankar 
Sihay were undoubtedly produced before 
opposite party no. 5 but he had to be 
giud“d by his superior ofBcer opporite 
party no 4, Opposite party no 4 in his 
tjm, took the advice of the Government 
Pleader and I have already referred to 
the said advice. It would have been more 
advisable for the Government Pleader on 
be.ng informed of the letter of Mr Prem 
Sha^ar Sahay, to ask the Sub-dlvlsional 
Officer to stay the election which was to 
be held onthe2Sth of May 1967 instead 
of proceeding with the election work, 
particul^ly when there was no proper 
material before him lor doubting tiie 
gemuneness of the letter of Mr Prem 
Shankar Sahay In any event, the fact 
T^Tnama that opposite party nos 4 and 5 
were guided in this ease by the opinion 
of the Government Pleader and, in the 
clTcumstances of the present case It can- 
not be htid that they wilfully disobeyed 
th" order of this court Their conduct 
was bona fide and, in fact, on receipt of 
the order of this court, they stayed their 
hands and did not allow the elected 
h'ukhiya. Govmd Mandal, to take oath. 
1 am satisfied with the explanations 
Rven by them and no further action Is 
necessary against them. 

12 In the result, the rule for con- 
tempt IS discharged but there will be no 
order for costa. 

IXjB/DVC. Order accordingly 
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H MAHAPATRA, J 
Union of India, Appellant v New India 
Assurance Co Ltd. and others. Respon- 
dents 

A. F A. D No 363 of 1966 D/- 2 9- 
1968 against decision of Dist. J of Singh- 
bi um at Chaibasa. D/- 19 2-1966 
I imitation Act (1908) Art. 31 — Con- 
signment ol goods by Railway on 8-2- 
1962 — Goods arrived and unloaded at 
destination station on 12 2 1902 to the 
knowledge of consignee-plaintiff — Flam- 
tiS findmg goods m damag^ state and 
t*king open delivery on 12 3 1362 — 
Limitation — Limitation starts from the 
date of arrival of the goods and not from 
the date of open delivery — Fact that 
plamtifT came to know that there was 
short delivery oply on 12 3 1962 is not 
relevant for competing period of limita- 
tion though it may give canse of action 
lor claiming compensation for snch short 
delivery 1964 BLJB 8S2 & AIR 1962 SC 
1716 Foil (Paras 2 3) 

Cases Referred Chronological Paras 
1964 BLJB 882. Mukhi Lai 
Prasad v Umon of India 2 


(1062) AIR 1962 SC 1716 (V 49) « 

(1963) I SCR 70. Bootai^ v Union 
of India 3 


P K, Bose, for Appdlant; Sidhe^wat 
Pd. Smgh and Madhusudan Singh, for 
Respondent 

JUDGMENT — This is defendant’s ap- 
peal against whom the suit was brought 
fnr compensation on account of short de- 
livery of cert^ goo^ sent freon Cal- 
cutta to Tatanagar The consignment was 
booked on the 8th February 1962. and 
arrived and was unloaded at the destina- 
tion station Tbtanagar on the 12th 
February 1D62 when the wooden box m 
which the consignment came was found to 
have been damaged. The plaintiffs took 
open dehvery on the 12th March. 1962, 
and after serving the notice under Section 
80 of the Civil Procedure Code they insti- 
tute the suit on the 11th May 1963. 
The plaintiffs suit was decreed by the 
trial (iourt and affirmed by the appdlata 
Court Both the courts took the view on 
the question of limitation against the de- 
fendant and held that under Article Slot 
the limitation Act fold) corresponding to 
Article 11 of the new Act the suit 
not barred by limitation. Against this the 
defendant Union of India has come In 
appeal before this Court. 


2 Learned counsel appeaiins lor the 
appellant contended that In this c ase on 
the facts found, the consignment arrived 
at the destination on the 12th February, 
1962, That was therefore the date on 
which the goods ought to have been d^ 
Inrered The mere fact that the plaintiff 
asked for open delivery and took s^ 
delivery on the 12th March, 1962 wffl 
not change the time when the goods 
ought to have been delivered. 1 find ^eat 
force in this contention. In a case whw 
the date of delivery Is not stipulated “ 
the contract itself, what would be lh9 
reasonable time for such delivery ought 
to be gathered from the dronnstOTeeS 
of a particular case. Here the actual re- 
ceipt of the consignment at the destii^ 
tlon H not known, the date when delivery 
was taken, whether It is open or other* 
wise may afford the due as to the ti^ 
when the goods ought to have been deli- 
vered so as to indicate the starting ttos 
ot the period of limitation within Aro- 
de 31 of the Limitation Act fold) In the 
instant case there can be no doubt wtwt- 
soever and that was also to theknowl^^ 
of the plaintiffs as deposed to by their wit- 
ness No 2 Aat the consignmOT* 
arrived at the destination on the 
12th February 1962, that date there- 
fore on the facts of the present caM 
Is the tun- when the conrignment ought 
to have been delivered to the consign^ 
and that would be the starting tune of 
the period of limitation of one year 
Learned counsel referred to the 
of Mukhi Lai Prasad v Union ol India- 
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1964 BLJE 882 to support his contention. 
There the consignment was booked on 
the 28th April, 1961 and it had reached 
the destination on the 18th May, 1961. 
The consignee refused to take delivery 
on that day when he found that there 
had been damage to the consignment. He 
asked for open delivery which was given 
on the 1st July, 1961. The suit for com- 
pensation was instituted on 1st Septem- 
ber 1961. Following the principles laid 
down in. the case of Boota Mai v. Union 
of India, AIR 1962 SC 1716 it was held 
[that the period of limitation under Ard.- 
[de 31 ran in that case from the 18th 
May, 1961 when the consignment reached 
the destination and not from the date 
.when open delivery was taken. In my 
'view that case is on all fours with the 
Eacts of the present case. 

3. Learned counsd appearing for the 
plaintiff-respondent contended that tl^ 
plaintiffs came to know of the diort deli- 
very only when they went to take open 
iddivery on the 12th March, 1962. The 
knowledge that there was a short deli- 
very is not relevant for the purpose of 
[computing the period of limitation. It 
[may give the cause of action for daiming 
compensation for such diort delivery but 
•the period of limitation will run from 
the time after the lapse of reasonable 
period, after the booking of the consign- 
ment. when the goods ought to be deli- 
vered at the destination. 

4. As to when, in the present case, the 
goods ought to have been delivered at the 
destination there can be no doubt inas- 
much as it is admitted by both sides that 
the consignment arrived at the destina- 
tion and was unloaded there on the 12th 
February, 1962. In my view, therefore, 
the court bdow was in error in ^w in 
holding that the period of limitation 
xmder Artcle 31 ran from the date of 
the open delivery and not from the date 
of the arrival of the goods at its desti- 
nation which was on the 12th February, 
DL962. The plaintife’ suit was therefore 
barred by Ihnitation. 

5. In the result the appeal is allowed. 
The judgment and decree of the court 
below are set aside and^ the pla in ti S s’ 
suit stands dismissed, but in the circum- 
stances of the case the parties will bear 
their own costs throughout. 

MVJ/D.V.C, Appeal allowed. 

AIR 1969 PATNA 155 (V 56 C 41) 
SHAMBHU PRASAD SINGH, J. 

The Chairman, Jugsalai Notified Area 
Committee, Appellant v. Mukhram 
Sharma, Respondent. 

Criminal Appeal No. 64 of 1966, D/- 
28-8-1968, against decision of a First Class 
Munsif Magistrate, Jamshedpur, D/- 2-6- 
1966. 
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(A) Prevention of Food Adulteration 
Act (1954), Ss. 2(xiii), 10, 12, 16 — 'Sale’ 
includes sale for analysis to public or 
to Food Inspector — Sale to member of 
public can be only volnntaiy but sale to 
Food Rispector may be voluntary or non- 
voluntary — Tea vendor storing milTr for 
tea — No evidence to show that it was 
kept for sale — ^Food Inspector taking 
sample for analysis against protest of tea 
vendor — Vendor accepting its price and 
granting receipt without any coercion — • 
Transaction held to be sale witfain S. 2 
(xiii), 

A sale of an article of food for ana- 
lysis whether to the member of a public 
or to the Food Inspector is undoubtedly a 
'sale’ within the definition of that term 
in S. 2(xiii) of the Act In the former 
case the sale can only be a volimtary sale 
but in the latter case it may be volun- 
tary or non-voluntary. While section 16 
(l)(b) provides that any person who pre- 
vents a Food Inspector from taking a 
sample as authorised by this Act shall 
be liable to be punished, there is no simi- 
lar provision in the Act for refusal to 
sell a person other than a Food Inspector 
for the purposes of getting the article of 
food analysed by a public analyst There- 
fore, transfer of any article of food by 
a vendor to a person other than a Food 
Inspector for the -purpose of getting ana- 
lysed by a public Analyst ordinarily, can- 
not but be voluntary sale, inasmuch as, 
if the vendor refuses to transfer the 
goods no action can be taken against 
him. (Para 6) 

The word "selling” in section 10(l)(a)(i) 
and the word 'sale’ in sub-section (2), do 
not mean sale for analysis to a Food In- 
spector, inasmuch as, these words refer 
to .state of affairs which must be in exist- 
ence before taking of the sample fay the 
Food Inspector which may amount to 
sale as defined under Section 2(xiii) of 
the Act. If the person from whom the 
Food Inspector wants to take -the sample 
readily agrees to it, allows him to take 
the sample and accepts the price, it -will 
be a case of voluntary sale. In case be 
does not agree to the sample being taken, 
the Food Inspector may take the sample 
even against his wishes. In that case it 
will alk) amount to a sale as defined in 
the Act, but a non-voluntary one. AIR 
1966 SC 128 & Cr. A. No. 32 of 1962, D/- 
1-7-1964 (Pat), EeL on; 1962 (1) Cri LJ 
il52 (Ker), Diss. (Para 7) 

A Food Inspector took sample of milk 
for analysis against the -nfishes of the 
accused tea -vendor even though the milk 
was stored for purposes of tea and not 
for sale. Though there -was evidence to 
sbo-wthat the taking of sample was imder 
some coercion by the Food Inspector 
there was nothing to Indicate that there 
•was coercion also In accepting the price 
of the nulk and granting receipt 
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Held that the transaction between the 
Food Inspector and the accused was a 
sale within S 2(xm) of the Act AIR 1964 
AU 199 Ref. (Para 8) 

(B) Prerentioo of Food Adnlteration 
Act (1954), S 13(5) — Report of pofabe 
analyst — Evidentiary value — Examina- 
tion of pnhhc Analyst not essential tinless 
be IS called by either party — Preven- 
tion of Food Adnlteration Rules (1955), 
B. 20 — Addition of adequate quantity of 
preservative to sample of milk •— Non- 
comphance — Delay of two months and 
a h^f in examination of sample— Report 
of Public Analyst can be relied upon as 
basis of conviction. 


could not be convicted on the ba^ of 
t^ report was erroneous and the order 
of acquittal of the accused must be set 
adds. AIR 1967 SC 970 & AIR 1967 
Andh Pra 131, ReL on. 1964 (2) Cn U 
97 (Mad), Dist AIR 1965 Madh Pra 180, 
Cntiosed. (Para 11) 

(C) Prevention of Food Adulteration 
Act (1354), S. 16(lKa)(i), Proviso — Sen- 
tence — Offence of adnlteration of nulk 
by tea vendor only of technical nature — 
Sentence of fine of Rs. 5/- only would 
meet requirements of justice as offence is 
covered by proviso to S. 16(1) and a 
sentence of imprisonment is not compul- 
sory, (Para 11) 


A report of a public analyst is evidence 
even without the examination of the 
Analyst and ordinarily it cannot be 
brushed aside on the ground of non-exa- 
mmation of the Analyst by the prosecu- 
tion. Even if there was some delay in 
the examination of the milk by the Ana- 
lyst and the quantity of preservative 
mixed in the sample of miUc was less 
than the quantity as required by R 20 
of the rules, it cannot be laid down as 


delay in the examination of ^ milk; the 
prosecution must examine the An^yst 
and if it fails to do so the report 
cannot be rehed on. After the report of 
the public Analyst is brought on the 
record by the prosecution, it is open 
either to the court or to the accused to 
take appropriate steps for his examina- 
tion if either of the two wants the Pub- 
lic Analyst to be exammed as a witness 
If the Public Analyst is not exaniin*^ 
in spite of the request of the accused U 
can be argued that he has been prejudi- 
ced by his non-examination. But it is in- 
correct to say that even if no request is 
made by the accused for examination of 
the Public Analyst his report cannot be 
relied on if the prosecution does not exa- 
mine him. Observations made in AIR 
1951 Nag 191 leadi^ to this view held 
not eaod law in. view ot dertstaL la AEt 
1966 SC 128. AIR 1933 All 837, Dist 

(Para 9) 

The sample of milk taken by the Food 
Inspector was not xcdxed with adequate 
quantity of preservative as required 
R 20 and the sample was examined 
the Public Anal yst two months and a 
half after it was takem report of the 
Pubhc Analyst without mentioning that 
the milk was decomposed stated that the 
milk was adulterated. The accused did 
not take anystep either for the examina- 
tion of the Public Analyst or for sending 
th«* sample with him to the Director of 
Central Food Laboratory for exainina- 
^n. 

Held that in the orcumstauces of the 
case the finding of the lower Court that 
as the required quantity of lotznalm was 
not added to the smnple the accused 


Cases Referred: Chronological Paras 
0967) AIR 1967 SC 970 (V 54)« 

1967 Cn LJ 939. Municyial Cor- 
poration of Delhi V Ghisa 
Ram 19 

0987) AIR 1067 Andh Pra 131 
(V 54) “1067 Cri U 603, Pubhc 
Prosecutor v. E. Venkataswami 19 
(1066) AIR 1066 SC 128 fV 53)“ 

1966 Cn U 105, Mangaldas 
Baghavjl v State of MaharaditTa 7. a 
0965) AIR 1965 Madh Pra JBO 


(V 52)-a965) 2 Cri U 220. 
Mumapal Corporation Gwalior 
V Kt^ap Swaroop *9 

0964) AIR 1964 All 199 (V 51)- 
1964 (1) Cn U 502. Municipal , 

Board Falzabad v Lalchand 
Surajmifil "• *4 

(1964) 1964-2 Cri U 97-(1064) 2 
Mad LJ 428, Velu Koaar v State 
of Madras , ^9 

(1964) Cri App No 32 of 1962, D/- 
1-7-1964 (Pat), Jazoshedpur Noti- 
fied Area Committee v Prabhu 
Dayal ^ 

(1962) 196^ (1) Cri LJ 152-1951 
Ker LT 303. Food Inspector, Call- 
cut V Parme^waran Parmeshwar 
Chettiar ^ 

(1951) AIR 1951 Nag 191 (V 38)“ 

1952 Cn U 471, Dattappa Maha- 
teppa 'v Secy. launlaFffi Com- - 

mittee Buldana * 

0933) AIR 1933 AH, 837 (V 20)“ . 

35 Cri U 280, Happu v Emperor » 

1* K, Choudhary, for Appdlant 
JUDGtlENT This Is an appeal^ 
Bpeoal leave under Section 417(3) Cri- 
minal Procedure Code by the Chairman 
Jugsalal Notified Area Committee, sgaio« 
a judgment and order of a First 
Munsif Magistrate at Jamshedpur ^ 
quittmg the respondent of the tmare© 
under Section 16(1) of the Prevention m 
F o^ Adulteration Act, 1954, (hereinafter 
to be referred to as hhe ActT 


2. According to prosecution 
31-5-1965 a Food Inspector of the 
mittee (P W. 1) went to the^shop o^e 
respondent and took sample of 
tmiW weighing 3/4th Seer, after observ- 
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log the necessary formalities and on pay- 
ment of price. He divided the milk into 
three parts and kept each part measuring 
8 oz. in three bottles. He also added 8 
tops of formalin (a kind of preservative) 
in each bottle and thereafter sealed and 
packed them. He gave one of the bottles 
to the respondent and took two of them 
VTith him. Out of those two, one was 
sent to the public analyst who found the 
milk adulterated (vide his report Ext. 5). 
Thereafter a prosecution report was filed 
against the respondent and he was put 
on trial. 

3. The defence of the respondent is 
that he does not sell milk; rather has 
got a tea and pakauri shop and the Food 
Inspector took the sample of the milk 
which he had kept at his shop for pre- 
paring tea and paid the price of it 
against his wishes. He claims that he 
has not committed any oSence. 

4. The prosecution examined two wit- 
ne-sses, tiie Food Inspector (P. W. 1) and 
another employee of the Notified Area 
Committee (P. W. 2). A third witness, a 
peon of the Notified Area Committee, was 
merely tendered. The defence also exa- 
mined a witness. 

5. The learned Munaf Magistrate did 
not find any defect in launching of the 
prosecution or with the taking of the 
sample of the milk by P. W. 1 but has 
acquitted the respondent on the grounds 
(i) that as the required quantity of for- 
malin was not mixed up with the speci- 
men, the respondent could not be con- 
victed on its analysis, (ii) that as the 
Public Analyst was not ex am i n ed in the 
case, the defence could not get an oppor- 
tunity to cross-examine him and the 
respondent could not be held gvulty on 
the basis of his report; and (iii) that as 
the accused had a stall of tea and pakauri 
and was not a seller of milk, he could 
not have been found guilty of adultera- 
tion of milk. 

6. P. W. 1 in his cross-examination 
has admitted that the respondent has a 
shop of tea and he did not sdl the milk 
in the former’s presence. P. W. 2 has 
also admitted that he did not see ■&e 
respondent, who sells tea, pakami, sin- 
ghara, etc. selling millc. The defence wit- 
ness has said that the respondent 1ms got 
a tea and pakauri stall, that milk is not 
sold at his stall and that the Food Ins- 
pector took the sample and paid price for 
it against the wishes of the respondent 
On this evidence the question would arise 
whedier the respondent can be held 
g^rilty for selling milk which was adul- 
terated. It was contended by learned 
counsel for tiie appellant that a sale for 
analysis is a sale for the purposes of this 
Act Reliance was placed on the definition 


ot 'sale’ in Section 2(sm) of the Act 
which runs as follows: — 

** 'Sale’ with its grammatical variations 
and cognate expressions, means the sale 
of any article of food, whether for cgsh 
or on credit or by way of exchange and 
whether by wholesale or retSl, for 
human consumption or use, or for ana- 
lysis, and includes an agreement for sale, 
an offer for sale, the exposing for sale 
or having in possession for sale of any 
such article, and includes also an attempt 
to sell any such article.” 

A Sale for analysis is undoubtedly a 
sale according to the definition; but the 
question which arises for consideration is 
whcthCT transfer of articles of food for 
analysis in all cases, whether voluntary 
br non-volimtary, amoimts to a 'sale’, 
for the^ purposes of the Act. According 
to provisions of the A(^ transfer of arti- 
cles of food for analysis may be to Pood 
Inspector or to a purchaser other than 
a Food Inspector, L e. to a member of the 
public. Section 12 of the Act provides 
that any purchaser of any article of food 
other than a Food Inspector may have 
the article analysed by the Public Ana- 
lyst on payment of the prescribed fees 
provided he informs the vendor at the 
time of the purchase of his intention to 
have such ai^cle so analysed and fol- 
lows provisions of sub-secs. (1), (2) and 
(3) of section 11 so far they may apply. 
These sub-sections, inter aha, lay down 
that before taking a sample of any arti- 
cle of food for analysis written notice of 
the intention to have it analysed must be 
given to the vendor; the sample should 
ordinarily be separated into 3 parts and 
thereafter sealed, one of which should be 
dehvered to the vendor, another should 
be sent to the Pubhc Analyst for analysis 
and the third should be retained hy the 
purchaser; in case where the vendor 
declines to accept any of the parts of the 
sample, it should be divided then only 
into two parts, one for being sent to the 
Pubhc Analyst and the other for being 
retained by the purchaser; and, in send- 
ing the sample to the Pubhc Analyst 
rules prescribed for the pimpose should 
be followed. 

While section lG(l}(b} provides that 
any person who prevents a Food Inspec- 
tor foom taking a sample as authorised 
by this Act shall be hable to be punish- 
ed, there is no similar provision in the 
Act for refusal to sell a person other than 
a Food Inspector for the purposes of 
getting the article of food analysed by a 
p?:bhc analyst. Therefore, transfer of any 
article of food by a vendor to a person 
ether than a Food Inspector for the pur- 
pose of getting analysed by a Pubhc 
An^yst ordinarily, cannot but be volun- 
tary sale, inasmuch as, if the vendor 
refuses to transfer the goods no action 
can be taken against him. 
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7. But. as the Act m^es preventins 
a Food Inspector frora taking a sample 
as authorised ^ the Act penal the trans- 
fer of an article of food to the Food In- 
spector may be either voluntary or non- 
voluntary Section lO(l)fa) of the Act 
empo^’Oa the Food Inspector to take 
samples of any article of food from (i) 
any person selling such article; (ii) any 
person who Is In the course of conveving. 
dehvenng or preparing to deliver such 
article to a purchaser or consignee" and 
(m) a consignee after delivery of any 
such article to him. Sub-section f2) of 
that section empowers the Food Inspector 
to enter and Inspect any place where any 
article of food is manufactured, stored or 
exposed for sale and take samples of 
such articles of food lor analysia. Sub- 
section (3) of that section lays down that 
the Fo^ Inspector after taking sample 
under either of the two preceding sub- 
sections should pay to the person from 
whom the sample Is taken price of the 
artide c^ruiated at the rate at whidi 
It is usually sold to the public. The 
word •’sellin g * in Section 10(I){al(l) and 
the word 'sale’ In sub-section (2) It is 
obinous, do not mean sale for analysis 
to a Food Inspector. Inasmuch as, these 
words refer to state of afiairs which must 
be m eadstence before tatang of the sam- 
ple by the Food Inspector which may 
amount to s^e as defined under Section 
2(xui) of the Act If the person from 
whore the Food Inspector wants to take 
the sample readily agrees to it allows 
bun to take the sample and accepts the 
price it will be a ease of volunta^ sale. 
In case he does not agree to the sample 
being taken, the Food Inspector may take 
the sample even against his wishes. In 
that case it will alM amount to a sale as 
defined In the Act l^ut a non-voluntary 
one. In Food Inspector, Calicut v 
Parmeshwaran Parme^war Chettiar. 1562 
(1) Crl LJ 152 (Ker), a learned Single 
Judge of Kerala &gh Court took the 
view that there was no sale when a Food 
Inspector obtained a sample under Sec- 
tion 10 of the Act and the person from 
whom the sample was taken coidd not be 
convicted for an offence under Section 
I6(l)(a)(iil of the Act In Mangaldas 
Baghavii v State of Maharashtra. AIR 
196S SC 128, however, it waa observed 
that it was difficult to appreciate the 
reasons of the learned Sin^e Judge of 
Ke-ala Hig h Court in the case referred 
to above that a transaction with which 
be had to deal did not amount to a sale 
and that It did not neces^rilv follow that 
the other person had no choice but to 
accept the proposal, the transaction 
would never amount to a contract and 
there would be no sale. A learned an^e 
Judge of this court In Jamshedpur Noti- 
fied Area Committee v Prabhu Dayal, 
Cnminal Appeal No. 32 of 1962, judg- 


ment dated the 1st July, 19M tmrepo rte d 
(Pat) has also held that a non-volunt^ 
transfer to a Food Inspector In cases tia 
is empowered to t^kV pample would 
amount to sale 

8. The Instant case, however. Is not a, 
case where the Food Inspector was cm-j 
powered to take sample for the evidence] 
on the record does not show that the res^ 
pondent was selling milk or that he wra 
In the course of conveying, delivering oj 
preparing to deliver milk to a purchas^ 
or consignee or that he was a consignee 
to whom milk had been delivered or 
milk was manufactured for sale, stored^ 
for sale or exposed for sale In his shorn 
Mere stonng of miik of ouality below] 
the prescribrf standard is not an offenrtl 
according to the Act The storing mug 
be for s^e, and if the respondent would 
have refused to transfer the milk andj 
accept the price for it from the Food ly 
spector, he would not have been 
of an offence under Section 16(U(b) ofl 
the Act This view Is supported W » 
Bench decision of the Allshabad Hlgi4 
Court in Municipal Boarf, Faizabad yi 
Lalehand SurajmuU. AIR 1964 All W9 
^at too was a case of sale for analy^ 
of milk by a tea vendor and It was held 
there that the accused of that case could 
have very well told the Food 
that he might take the sample but they 
were not going to sell the milk aod ae- 
cept its pnee, but as they a_ecepte d the 
price it was a case of sale and they were 
guilty of an offence under Section 7 read 
with Section 16 of the Act In the Instarf 
case, as It appears from the evidence m 
P W 1, at fiirt the respondent not 
willing to accep t the price but ultima^ 
ly did accept it Of course the witness 
also said that the respondent had ob]^* 
ed to the iflMnp of the samjfie of tk® 
on the ground that it was not for ^2 
and thereupon the Food Inspector mast- 
ed for It and threatened to file a caM 
against the respondent if he would ^ 
allow him to take the sample. Acci^' 
ing to this witness, the Food Inspector 
also insisted that the respondent mu« 
accept the money and grant a receipt 
Can on this evidence It be said that the 
respondent accepted the price under ct>- 
eraon and. therefore, the transactioni 
Would not amount to a sale because noi^ 
voluntary transfer of an article of fow 
tn cases where the Food Inspector Is not 
empowered to take the sample is not a 
sale’ There is something in the evidence 
of defence witness no. 1 to show ttot 
there was element of coercion in the 
matter of taking ©f the sample, but there 
la nothing in It to Indicate that there was 
coercion also in the matter of acceptanre 
of price and granting of a receipt by the 
resTxsndent. ^erefore, on the eyWenre 
on record as it is, it to be held tha» 
the transaction between the Food Inspeo* 
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tor and the respondent is a sale for the 
purposes of the Act v? 

9. According to sub-section f5) of Sec- 
tion _ 13 of the Act, any document pur- 
iwrting to be a report signed by a 
lic Analyst, unless it has been supersed- 
ed tmder sub-section (3) of tiiat section 
by a certificate issued by the Director 
of the Central Food Laboratory, can be 
used as evidence of the fact stat^ there- 
in in any proceeding under the Act A 
report of a public analyst therefore, is 
evidence even -without the examination 
of the Analyst and ordinarily it 
cannot be brushed aside on the 
grormd of non-examination of the 
Analyst by the prosecution. True it is 
that there -was some delay in the exami- 
nation of the milk by the Analyst and 
the quantity of preservative mixed in the 
sample of milk -was less than the quan- 
tit 5 ’’ as required by the rules; but, it can- 
not be laid down as a general rule that 
in all such cases of delay in the exami- 
nation of the milk, the prosecution must 
examine the Analyst and if it fails to do 
so, the report cannot be relied on. Aft^ 
the report of the , Public Analyst _ is 
brought- on the record by the prosecution, 
it is open either to the court or to the 
accused to take appropriate steps for his 
examination if either of the two -wants 
the Public Anal-yst to be examined as a 
witness. If the Public Analyst is not exa- 
mined in spite of the request of the ac- 
cused it can be argued -that he h^ been 
prejudiced by his non-examination. In 
this case, however, it appears -that there 
was no request by the respondent for 
examining -the Public Analyst and the 
court below has. therefore, erred in ob- 
serving that -fte respondent could not be 
held guilty on the basis of the_ Analyses 
report because of his non-e xamin ation. It 
has relied cn the decisions in Dattappa 
Mahadappa v. Secretary Municdpal Com- 
mittee, Buldana, AIR 1951 Nag 191 and 
(ii) Happu v. Emperor. AIR 1933 All 837. 
In Nagpur case the accused did make an 
application to the trial court for examin- 
ing the Public Analyst as a -witness and 
■the prayer was disallowed -without a^ 
signing any reason for it. The Allahabad 
case -was not a case of Food adulteration. 
It was a case -under Section 302 of the 
Indian Penal Code. In Mangaldas’s case, 
AIR 1966 SC 128, already referred to 
above, while considering this aspect of 
the matter the Supreme Court observed 
as follows : — 

"As regards the failure to examine tiie 
public aniyst as -witness in the case 
no blame can be laid on the prosecution. 
The report of the Public Anal-yst -was 
■there and if either the Court or the ap- 
pellant -wanted him to be exanfined as a 
witness appropriate steps would ha-ve 
been taken. The prosecution cannot fall 


^lely on the ground that the Public 
Anals^ had not been called in -the case.” 

It is noteworthy that the judgment of 
-the Supreme Court was delivered by 
Mudholkar, J„ who himself had given 
the decision in Dattappa’s case as Judge 
of Nagpur High Court Certain other 
observations made in that case which 
may lead one to think that even if no 
requsrt is made by fee accused for exa- 
mination of fee Public Analyst his report 
cannot be relied on if the prosecution does 
not examine him, after fee decision of 
fee Supreme Court in Mangaldas’s case, 
AIR 1966 SC 128, cannot be taken as 
good law. 

10. The Food Inspector (P. W. 1) in 
his e-vidence has said that he added 8 
drcps_ of formalin in each bottle which 
contained 8 ozs. of milk. According to 
Rule 20 of fee Prevention of Food Adul- 
teration Rules, 1955, as it stood after 
amendment on fee date of fee t.nkinp of 
the sample, two drops of formalin were 
required to be mixed to 25 grms. of 
milk. Therefore, about 16 drops of for- 
malin should have been mix^ by fee 
Food Inspector to fee 8 ozs of milk in- 
stead of only 8 drops. The sample though 
taken on fee 31st of May, 1965, was not 
sent to fee Public Analyst before fee 5th 
of July, 1965 and it was examined only 
on fee 17th of August, 1965. The court 
below has accepted fee defence conten- 
tion that fee anal 3 rsis of fee sample 
could not be relied upon because milk 
itself got spoiled due to late analysis. In 
support of this -view it has relied on fee 
decisions in (i) Velu Konar v. State 
of Madras, 1964 f2) Cri LJ 97 (Mad) and 
(ii) Municipal Corporation Gwalior v. 
Kishan Swaroop, AIR 1965 Macih Pra 180. 

In Velu Konar, 1964 (2) Cri LJ 97 
(Mad) the milk -was examined by fee 
Analyst after 10 months of fee taking of 
fee sample. In fee other case of Munici- 
pal Corporation Gwalior there -was not 
mudh delay in fee examination of fee 
milk by fee Analyst, even then it was 
observ^ feat as fee preservative added 
-was not adequate to prevent disintegra- 
tion or damage in composition of the 
milk, fee report of fee Public Analyst 
could carry weight only if it could be 
shown that fee mandatory requirements 
of Rule 20 -were fulfilled. The ciecision of 
that case, however, did not rest only on 
this ground. 

In Municipal Corporation of Delhi v. 
Ghisa Ram, AIR 1967 SC 970 fee Supreme 
Court bad occasion to consider fee deci- 
sion in the case of Municipal Corpora- 
tion Gvralior and approved it on certain 
points. In the case before fee Supreme 
Court it appears that no preservative at 
all -was mixed to the sample of curd. 
There -was also delay in launching of the 
prosecmtion -with the result that when at 
the request of -the accused fee sample 
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given to was sent to tlie Director 
of the Central Food Laboratory he re- 
ported that the sample of curd sent to 
him had become hi^ily decomposed and 
na analysis of it was possible. The accus- 
ed was acquitt^ by the trial court and 
the appeal by the Muniapal Corporation 
was also dismissed by the Delhi Ben^ 
of the Punjab High Court It was argued 
before the Supreme Court that though 
under the Act a certificate of the Direc- 
tor of the Central Food Laboratory had 
the effect oi superseding the report of 
the Public Analj^ the absence of such 
a certificate whatsoever would not affect 
the value and efBcacy of the certificate 
given by the Public Analyst Their Lord- 
ships accepted the correctness of this 
proposition and observed that if in case 
the accused did not choose to exercise 
his nght of sending the sample with him 
to the Director of the Central Food 
laboratory tiie case against him could 
be deaded on the basis of the 
report of the Public Analyst But 
as their Lordships found that the 
accused did dioose to exennse this 
nght and the right frustrated because 
of the conduct of the prosecution, they 
maintained the order of accuittai They 
observed that different considerations 
might anse if the nght got frustrated for 
rea«ons for which the prosecution was 
not responsible From some of these ob- 
servations of their Lordships of th« 
Supreme Court it appears that In appro- 
pnate cases prosecution Is possible even 
if no presen ative is at all mixed which 
Is against the dictum of the Madhya 
Pradesh High Court in the case of Muni- 
apal Corporation Gwalior. AIR 1965 
Madh Pra 180 that the report of the 
Public Analyst could carry weight only 
if it could shown that the mandatory 
requirements of Rule 20 were fulfilled. 
In Public Prosecutor v F Venkataswami. 
AIR 1967 Andh Pra 131, a case where 
required quantity of preservative was not 
mixed to the sample, it was observed.— 

'• nor there is any data on reco*d 
to hold that merely because an insu£Q- 
aenl quantity of preser v ative was added, 
the opinion of the Public Analyst on that 
account was liable to be ignored. 

I am mclined to hold that the complaint 
shoiffd have emanated from the Pub- 
he Analyst viz., that as msuffiaent quan- 
tity of the preservative had been adeW 
the sample had deteriorate or that de- 
composition had set m with the result 
that the analysis could not proceed on 
a safe footing There is no such complaint 
by the Public Analyst nor the respondent 
has chosen to examine the jhiblic Analyst 
from this pomt of view” 

-The learned Judge further observed 
that if it was the case of the accu^ 
/■ that cn account of Insuffiaeocy of preser- 
vative the sample had deteriorate he 


could have availed of the provisions 
ui^er Section 13 of the Act and sent the 
sample to the Central Food Laboratory 
for an opinion and he having not follow- 
ed that course, there was no justifiable 
reason to arrive at the finding that mere- 
ly because of the InsuflSaency of the 
preservative the sample had undergone a 
further decomposition. In the instant case 
alM the respondent did not take any 
eiUier for the examination of the 
Public Analyst or for sending the sam- 
ple with him to the Director of the Cen- 
tral Food Laboratory for exaininatioa In 
hi» report the Public Analyst has not 
said that at the time of the analysis the 
milk was decomposed and not fit for ana- 
lysis Therefore the finding of the court 
below that as the required quantity of 
formalm was not mixed with the sample 
the respondent could not be convicted on 
its analysis appears to be erroneous It, 
therefore appears to have erred in ac- 
quitting the respondent of the charge 

II For the foregoing reasons, the 
order of acquittal passed by the Court 
below is set aside and the respondent is 
connrted under Section 16fl)faUi) 

Act The offence however as obse^ed ta 
the ease Muiuapal Board, Faizabad, AIR 
1D64 All 199 IS technical in nature and 
as was done In that case a sentence ot 
fin® of Rs 5/- will meet the ends of j^ 
tice in this case The offence is c^red 
by the Proviso to sub-section fl) of Sec- 
tion 16 and a sentence of impnsoninem 
ts not compulsory 1 accordingly sentence 
the respondent to pay a fine of Rs “ " 
In default to undergo simple imprison- 
ment for one week. The appeal is accor 
dinglv allowed 

12. Before closing the judgment, how- 
ever. I would like to observe that though 
the respondent has been found techr^ 
cally guilty of an offence and convietro 
and sentenced, it was not a case at all 
wh®re the Food Inspector should have 
'ins’sted on taking sample of milk frera 
the respondent, or the authorities of the 
Notified Area Committee should have 
sanctioned the prosecution. It has result- 
ed in nothing but waste of courts' time 
and public money in fte hands o! the 
Committee The money in the hands of 
the Notified Awa Committee bemg public 
money should not be wasted in such a 
manner 
KSB 


Appeal allowed. 
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(A) Limitation Act (1908), S. 18 — 
Computation of period of limitation — 
"When computation is to be made from 

E articular date, such date is excluded 
rom computation. (1967) 2 QB 899, Dist. 

(Para 2) 

(B) Limitation Act (1908), S. 21 — 
Acknowledgment by one of two joint 
executors of promissoi^ note — Limita- 
tion will be saved against him only. 

(Para 3) 

Cases Referred: Chronological Paras 
(1967) 1967-2 QB 899=1967-2 All 
ER 900, Trow v. Ind. Coope 
(West Midlands) Co. Ltd. 2 

Jagdish Pandey, for Petitioner; Deven- 
dra Pd. Sharma and Vishambhar Shanna, 
for Opposite Party. 

ORDER : — Defendant No. 2 is the peti- 
tioner. A money suit based on a promis- 
sory note was filed against the two de- 
fendants. The promissory note was exe- 
cuted on the 7th January, 1957 for Rs. 
500/-. There was a payment of Rs. 18/- 
on the 5th January, 1960 and an endorse- 
ment to that effect was made by one of 
the executants defendant No. 2 on the 
back of the promissory note When the 
suit was filed, several pleas were taken in 
defence against it. It was pleaded that the 
siiitwas barred by limitation and by Sec- 
tion 4 of the Bihar Money Lender’s Act, 
besides the denial of the loan and part 
payment. Both courts have held the pro- 
missory note to be genuine and valid and 
to have been executed by the defendants 
1 and 2 for Rs. 500/- advanced to them 
as a loan by the plaintifi. The trial court 
however dismissed the plaintiffs sint_ on 
the groimd that it was barred by linfita- 
tion because in its view, the date given 
in the endorsement of part payment was 
interpolated inasmuch as the year *60’ 
appeared to have been over-written. 
\Wiile the case came in appeal before the 
lower appellate court it gave very cogent 
reasons for differing from the view_ taken 
by the trial court on the date in the 
endorsement of part payment made on 
the 5th January, 1960. Although the pro- 
missory note filed in court had been exa- 
mined by the defendants before they 
filed tlieir written statement, nothing W'as 
said in the written statement to say that 
the date of endorsement had been inter- 
polated or to say which year other than 
'60’ had been given by defendant No. 2. 
On the other hand, there was a complete 
denial of making the endorsement and 
giving the thumb-impression which were 
found to be false by both courts. I have 
myself looked into the endorsement in- 
cluding the year given by defendant no. 2 
(Ext3/A) and I do not think that the 
lower appellate court was wrong in any 
way in observing that there had been no 
Interpolation or over-writing in the date 
as put in that endorsement (Ext. 3/A). 
1969 Pat/11 V G— 40 


2. Learned counsel for the petitioner 
however urged that even if that endorse- 
ment is taken to be genuine, still the suit 
was barred by limitation. According to 
him, the date of endorsement and ac- 
knowledgment of debt being 5th Janu- 
ary, 1963, was to be included while com- 
puting the fresh period of limitation 
under Section 18 of the Indian limita- 
tion Act. It is well known that when 
computation of a period is to be made 
from a particular dat^ that date is ex- 
cluded from such computation. Learned 
Counsel however contended that that date 
from which computation of the period is 
to be made should be included intiie com- 
putation. In support of his contention, he 
referred to a case Trow v. Ind. Coope 
(\i^est Midlands) Co., Ltd., (1967) 2 QB 
899. There a writ had been issued and 
the question arose whether it had been 
served within a period of twrfve months 
"beg inmn g with the date of” its issue. In- 
terpreting the phrase "beginning with 
^e date” it was held that the date of 
issue w^ to be included in computing 
the period of 12 calendar months. I can- 
not see how that case will go in support 
of the petitioner here. In our Limitation 
Act the period of three years is from the 
date of acknowledgment of debt and not 
that, that period of three years is to 
begin with the date of acknowledgment. 

3. Learned counsel further contended 
that there have been contradictory de- 
crees m the same suit inasmuch as it 
has been bald to be barred by limitation 
as against defendant no. 1 and has been' 
held to be within time as regards defen- 
dant No. 2. I also do not see any sub- 
stance in this. An acknowledgment vtII 
save limitation against the person who 
makes such ac^owledgment. If it would 
have been found that defendant No. 2 
was authorised to make acknowledgment 
on behalf of defendant No. 1 that would 
have also saved the limitation against 
defendant No. 1. The court helow has 
rightly held that when defendant No. I 
was present in the village on the date 
of acknowledgment and endorsement in 
Ext. 3/A by defendant No. 2, the endorser 
(defendant No. 2) would not be taken 
to have been authorised by defendant 
No. 1 to make such acknowledgment 
That was purely a question of fact. Since 
the acknowledgment has saved the limi- 
tation against defendant No. 2 the suit 
has been decreed against him. I do not 
see any error in law in that respect. 

4. Another argument by learned 

counsel was that both the defendants 
being members of the same Hindu 

joint family the suit should have 

been decreed or dismissed against 

both of them as both of them were the 
executants of the handnote and recipients 
of the loan as held by the courts 
below. This again in my view cannot 
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succeed. They were joint executan^ 
each b^g liable for the entire loan, ta 
that view the suit having failed on the 
ground of limitation against one of the 
executants, can succeed against the other 
on account of fresh period of llmitauon 
being available against him from the date 
of acknowledgment of his debt 
5. For the reasons given above tWs 
application is dismissed n^th costs. Hear- 
ing fee is assessed at Rs 25/- 
DGB/D V C. Application dism issed . 


Am 1969 PATNA 162 (V 56 C 43) 

N L. UNTWAUA, J 
Syed Shah Safiul Alam, Appellant v 
Syra Shah Mohammad Ainmul Alam 
and another Respondenta. 

A. F A. O No 126 of 1965 D/ 8-9- 
1967 against order of AddL Dist J Ilnd 
Co irt Bhagalpur D/ 19-3-1965 
(A) T P Act (1882) Ss 100 73 — 
Charge on property — Charge created by 
decree other than a comprocuse decree 
IS not charge within the meaning of 
S 100 — Person getting decree for main- 
tenance payable from income of certain 
property — Decree creates charge gainst 
property — Decree-holder has same 
rights as a simple mortgagee tmder S 73. 

A charge created bv a decree other 
than a compromise decree is not a 
charge created by the act of parties or by 
operation of law withm the meaning of 
Secuon 100 of the T P Act The main 
distinction between the rights of a holder 
of a charge under Section lOO of the Act 
and a simple mortgagee that the former 
cannot proceed against a subsequent 
bona fide purchaser for value without 
notice of the charge while the latter can 
proceed against turn, does not apply to a 
case of a charge created by a decree 
other than a compromise decree A com- 
promise decree creates a charge by an 
act of parties and buch a charge cannot 
he enforced against a svbseetueat Ccaas- 
feree for value without notice A person, 
who has got a charge of maintenance de- 
cree against cert.Jn properties can have 
the same right as that of a simple mort- 
gagee to enforce the charge against the 
substituted security such as the com- 
pensation money payable in respect to 
the ramindan properties. AIR 1945 Pat 
278 &. AIR 1948 Pat 199 & AIR 1945 
Pat 434, ReL on. (Para 4) 

(B) Bihar Land Reforms Act (19o9) 
S 4(d) Scope — Suit for arrears of 
maiDtenance out of income of certain 
property claiming only money decree 
without enforcing charge on the property 
— Suit 13 not barred by S 4(d) 

Obiter— Where a person brings a suit 
for arrears of maintenance agains t a 

BL/nVASOT/eS 


Mutawalli holding Wakf p r operty and 
claims a money decree only without ask- 

for a decree to enforce charge against 
the property S 4(d) does pot bar the 
suit 185S BUR 796. ReL on. (Para 4) 
(Q Bihar Land Reforms Act (1950), 
&. 33 — Ad interim compensation — It is 
sot compensation is ben of property — 
It B interest on compensation — Ad In* 
tenm compensation u income which if 
attachable — MotawalU in charge of 
wakf property — Beneflciary havisg 
charge on income for maintenance 
Property later vesting In Government •“ 
Ad interim compensation paid to Mota* 
walli IS income attachable by the bene* 
fieiary 

A MutawaHl bolding Waif property 
was liable to pay maintenance to bene* 
fioanes out of its income. Beneficiaries 
obtained a decree against mutawalli to 
arrears of maintenance. During the 
proceedings property became vested ia 
Cevemment under Bihar Land Refoims 
Act (195D) Government granted adinterla 
compensation to MutawallL Decr^ 
holders wanted to attach the ad Interim 
compensation. 

Held the ad Interim compensatli^ 
which la payable under section 33 of ^ 
Bihar Land R^orms Act. is not realtt 
the amount of compensation in ueu « 
the vested property Itself but it O Pw* 
by way of Interest on the amoimt of mm* 
pcnsation. the payment of which has bem 
aeferred The ad interim compet^^ j* 
Incrnie from the property which stow 
in a different form now In that, In plate 
of the zamindari properties the amotto 
of compensation payable Is the proper^ 
in the hands of the person receiving « 
and he is deriving income from that pro* 
perly in the shape of ad Interim 
pensatlon. The amount of ad Intem 
compensatfon payable to the judgme^ 
debtor can be attach^ and paid to, a 
crto-holder in satisfaction of the deoro 
Th« uncunt of ad interim 
as coon as ft becomes payable f<? ^ 

Intcnnrfiary becomes a debt and ^ ^ 
attached and realised In saUsfarton <» 
even a money decree. If the chai^ » 
on the income, the decree-holder holoW 
such a charge cannot be in a worM P^ 
tion. Even without attachment be O" 
enforce his charge against the inco^ 
irrespective of the fact that the ch^cj® 
and nature of the Waqf 
changed. Whatever may be the lOw 
and character of the property it^w 
pressed with the trust and does exist ^ 
the benefit of the benefidanes. in 
hands of the MutawalU, who is 
obligation to distribute the met^e m a 
cordarce with the trust 1964 BUB 
Explained, AIR 1953 Bom lOL Rfl- 

(para «J 

(D) Civil P C. (1908) O 21 B. IS ,-** 
Joan decree — Decree specifying 8in«»“ 
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'Sue to each plaintiff separately, but 
idamages and cost given cumulatively — 
Decree is joint decree — One decree- 
lioldcr can execute it for the benefit of 
crthers. 

Where In a single suit two plaintiSs 
obtained a decree in wMch the Court 
ordered the judgment-debtor to pay to 
Ihe plaintiffs amounts specified separate- 
“ly for each but did not specify separately 
the amounts of damages and costs award- 
ed to them. 

Held, it was a joint decree and could 
be executed by one decree-holder for the 
■benefit of the other also. AIR 1932 Pat 
■281, ReL on. (Para 6) 

Cases Referred: Chronological Paras 
(1963) Misc. Appeal No. 56 of 1959, 

D/- 2-5-1963=1964 BLJR 234, 
RaiTLsaran Das Kashyap v. Kabiraj 
Basudavanand 3, 5 

(1961) Misc. Appeal No. 368 of 1961. 

D/- 27-7-1962 (Pat) 2, 4. 5 

0L958) 1958 BLJR 796=ILR 38 Pat 
338. Rani Padma Sundari Sahiba 
V. Rani Prabhawati Devi 4, 5 

(1953) AIR 1953 Bom 101 (V 40) = 

54 Bom LR 757. Fatehchand Tara- 
chand v. Parashram Maghanmal 5 
(1948) AIR 1948 Pat 199 (V 35), 

Mt. Prem Kuer v. Ram Lagan 
Rai S 

(1947) Hist Appeal No. 57 of 1947 
(Pat) 2 

(1945) AIR 1945 Pat 278 (V 32)= 

ILR 24 Pat 245, Debendra Nath 
Giri V. Smt Trinayani Daa & 

(1945) AIR 1945 Fat 434 (V 32)= 

ILR 24 Pat 345. Sheo Narain Sahu 
V. Lakhan Sahu = 

(1932) AIR 1932 Pat 261 (V I9)= 

ILR 11 Pat 445. Chandra Chur 
Deo V. Mt Shyam Kumari 6 

Balbhadra Prasad Singh and J. IL_ Pra- 
sad, for Appellant; S. Sarwar Ali and 
Mabur Rinnan, for Respondents. 

JUDGIVIENT:— This case illustrates 
the dictum of the Privy Council that the 
difficulties of a decree-holder in Inffia 
jreally start after he has obtained a de- 
crea 

2. This Is a Miscellaneous Second Ap- 
peal by the judgment-debtor arising out 
of a proceeding under Section 47 of the 
Code of Civil Procedure hereinafter 
So be referred to as the Coda The r^- 
pondent obtained a decree against me 
appellant in money suit No. 33 of 1943 
on the 11th October 1947. The appe^t 
was the Mutawalli of waqf under which 
the respondents were entitled to mam- 
tenance from the properties of the waqf 
as seme of the beneficianes. The respon- 
dents prayed in the suit that a decree 
be passed for Rs. 8203/10/- against the 
appellant, who was the defendant in the 
suit, with costs and future loss and 
damage and if necessary a receiver may 


be appointed fcjr the realisation of the 
amounts to which the respondents may 
he found entitled from the property en- 
tered in schedule 1 of the plaint. As 
many as 30 items of Zamindary proper- 
ties were mentioned in Schedule 1. The 
decree which was passed by the trial 
Court was in the following terms: — 

"It is ordered that defendant do pay 
to the plaintiffs (Rs. 4.354-0-6 to the 
plaintiff no. 1 and Rs; 1849-13-6 to the 
plaintiff no. 2 plus Ra 1237-15-4 as 
damages) the sum of Rs. 7.441-10-4 with 
interest thereon at the rate of 6 per 
cent per annum from the date of judg- 
ment to the date of realization of the 
said sum and do also pay Rs. 990-14-0 
the proper cost of this suit with interest 
at the rate of six per cent per annum 
from this date to the date of realisation.” 

The defendants filed first appeal no. 57 
of 1947 in this court which was dismiss- 
ed some time in the year 1958. Thereafter 
the decree-holders proceeded to realise 
their decretal dues by an execution case 
in which they made a prayer for arrest 
of the judgment-debtor. TTie judgment- 
debtor objected to the said mode of exe- 
cution. The Courts below rejected his ob- 
jection and he came up in miscellaneous 
Appeal No. 368 of 1961 in this court. This 
appeal was allowed by Choudhary J. on 
the 27th July. 1962. On an interpretation 
of the decree with reference to the plaint 
and judgment in the suit it was held that 
the judgment-debtor was not personally 
liable for the payment of the decretal 
dues, as under the decree the decree 
holder had a right to realise the same 
only from the income of the properties 
mentioned in schedule 1 of the plaint In 
other words it was held that there was 
no personal liability of the Mutawalli to 
pay any money to the beneficiaries except 
out of the income of the waqf proper^, 

3. Thereafter respondent no. 1 filed 
execution case no. 12 of 1963 in execution 
court under Order 21, Rule 15 of the 
Code for the benefit of respondent no, 2 
also. Since all the Zamindari Properties, 
which had been mentioned in Schedule 1 
of the plaint were vested in the State 
of Bihar on or before the 1st January, 
1956 imder the Bihar Land Reforms Act, 
1950, in the present execution a prayer 
was made for the attachment of the 
amount of ad interim compensation pay- 
able to the Appellant under the said Act. 
The appellant filed Miscellaneous case 
no. 45 of 1963 under Section 47 of the 
Code. Only two points of objection were 
taken into the execution court — (i) that 
the compensation money in question was 
not a debt and so it was not attachable in 
execution of the money decree and (U) 
that the decree which had been passed 
in favour of the respondents was not a 
joint decree within the mearung of Order 
21, Rule 15 of the Code and hence res- 
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pondent no I had no risht to aecute 
the decree for realisation of the decretal 
dues payable to respondent no 2. 

Both these 
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j points were dedded against 
the appellant by the learned Additiot^ their vesting 
Subordinate Judge in whose cojpt tM 
execution case was pending Tm ^st 
point was dedded on the authority of a 
Ben^ decision of this court to wuot I 
was a party in Mis cellaneous Appeal No 
56 of 1959 which after the execution Is 
reported in 1964 BLJE 234, Ramsar^ 

Das Kashyap v Kabiraj Basudavanand. 

The second point was repelled on the 
ground that the decree In favour of the 
respondents was a Joint decree. The 
judgment-debtor went up In appeal. In 


vrsts not the stand of the appellant In 
the courts below that the decree had 
created a charge on the Zamindari pro 
parties which could not be executed after 


I may only pdnt out in this connec- 
tion that a charge created by a decree 
other than a compromise decree, is not 
a charge created by the act of parties or 
by operation of law within the meaning 
of Section 100 of the Act vide Debendra 
Nath Girl v. Smt Trinayanl Dasi. AIB 
1945 Pat 278 and Mt. Prem Kuer v Bam 
Lagan Ral, AIR 1948 Pat 199 It has 
been points out In those cases that the 
main distinction between the rights of a 
bolder of a charge under Section 100 of 


regard to the first point a different stand the Act and a stople mortgagee, that 
was tgWpn There it was contended that the former cannot proceed again^ a sub- 
- ' — ’■*“ cequent bona fide pmchaser for value 


the decree was for arrears of mainten- 
ance which was to be realised out of the 


income of certain properties mention^ 
In schedule 1 of the plaint and since 
those properties had been lost to the 
judgm^t aebtor as the same bad vested 
m the State, it could not be realised 
from compensation money payable to 
him that money was the income 
of the property. Therefore It could not 
be attached. 

The leaned Additional l^stzict Judge 
has held that the decree was realisable 
from property itself and when that pro- 
perty has ceased to exist it could be 
realised from the compensation that Is 
payable on account of the same, no mat- 
ter whether the compensation Is treated 
as profit arising out of that properts' or 
not. The lower Appellate Court has 
agreed with the execution court with 
regard to second Question. The judgment 
debtor has preferred thiq mls^Uaneous 
appeal 


without notice of the charge while the 
latter can proce^ against hif», does not 
ai^Iy to a case of a charge created by a 
decree other than a compromise decree. 
A compromise decree as has been 
held in the eagg of Sheo Narain 
Sahu V. Talchfln Sahu, AIR 194E 
Pat 434, creates a by an act o' 

parties and such a charge cannot be en- 
forced against a subsequent transfei^ 
lor value without notice. On principle 
therefore^ I do not see any reason as te 
why a person, who has got a charge oi 
maintenance decree against certain 
parties, cannot have the same right « 
that of a simple mortgagee to enforce tee 
charge against the substituted secunty, « 
the compensation money payable In res- 
pect to the zamindari properties. I mw 
also add that it has been pomted oirt to 
the case of Rani Padma Sundari Sab^ 
V Rani Prabhawatl Devi. 1958 BUR 796 
that where the plaintiff does not ask for 
n decree to enforce the charge but has 
brought the suit merely for a 
cw for the arrears of allowance, 

4(d) of the Bihar Land Reforms Act » 
riot a bar to the suit. But, in my pplm^ 
this questi^ does not arise in this case. 


4. In titis court Mr Balbbadra Pra- 
sad Singh learned counsel for the appel- 
lant, pressed the first point again In a 
somewhat oifferent form. He submitted 
that in view of the de^on of Choudhiy 
3^ in Miscellaneous Appeal Na 368 of 
1961 (Pat), the decree for maintenance 5. In the present r**^*^. the decree- 
^ a .charge on the Zamlndan propeiv holder proceed^ to execute the decree « 
ties within the meaning of Section 100 of a money decree. He wanted to realize w 
the Tracer of Property Act herdnafter amount by attachment of the ad Intento 
called the Act Hence the remedy which compensation payable to the judgmen^ 
TOuld be available to a mortgagee under debtor. On the authority of the B^™ 
5^ 7£ ©2 the Act to claim compensa- decismn of this Court in the case report- 


tion amount could not be available to 
a person who had a charge on the two- 
perty within the meaning of Section 100 
of the Act I may make it dear here that 
It wras neither argued m either of the 
courts below nor before me that the exe- 
cution case cannot proceed in view of 
the provisicns of law contained in Sec- 
tion 4(d) of the Bihar Land Reforms Act 
As a matter of fact neither Mr, Justice 
Choudhary decided that decree in ques- 
tion created any charge over the proper- 
ties nor the decree expres^ wtd so. It 


ed in 1964 BUR 234 this objection ^ 
squarely repelled by the execution 
There was no further scope to sgitote 
this pomt In that form and that u ^ 
reason why the jud^ent-debtor P^^„_ 
the point in the court of appeal 
also In this Court in quite a 
form. The answer to the 
form is very simple Firstly, the 
of Choudhary. J. that the d^e ^ 
was passed againrt the defendants ga 
a right to the decree-holder to 
aame only f ro m the Income of the 
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perties menfioned in Schedule 1 of the 
plaint, was an obiter dictum. The point as 
to whether the decree could be realised 
only from the income of the properties 
or the properties themselves did not fall 
for decision in the proceeding out of 
which Miscellaneous Appeal No. 368 of 
1961 (Pat) had arisen. The only point 
canvassed before and decided by his 
Lordship, Mr. Justice Choudhary, was as 
to whether the judgment-debtor was per- 
sonally liable. 

In the present execution case also the 
point has not been raised in that form 
nor is it necessary to decide it. The ad 
interim compensation, which is payable 
to the judgment-debtor under Section 33 
of the Bihar Land Eeforms Act, is not 
really the amount of compensation .in 
lieu of the vested property itself but it 
is paid by way of interest on the amount 
of compensation, the payment of which 
has been deferred. This point has been 
discussed in R. S. Das’s case, 1964 BLJR 
234 referred to above. That being so, the 
ad interim compensation payable to the 
judgment-debtor is income from the pro- 
perty which stand in a different form 
now, in that, in place of the zamindari 
properties, the ammmt of compensation 
payable to the Mutwalli judgment- 
debtor is the property in his hands 
and he is deriving income^ from 
that property in the shape of ad interim 
compensatioiL In any view of the matter 
the amount of ad interim compensation 
payable to the judgment-debtor can be 
attached and paid to the decree-holder 
in satisfaction of the decree in question. 

I find no difSculty in taking this view in 
this case. 

It is imnecessary to go to the question 
of charge, the principle of substituted 
security or the question as to whether 
the decree could be realised from the 
corpus of the property which in the 
same form is no longer available. The 
argmnent on behalf of the appellant was 
that the charge created by the decree in 
this case was on the income of the pro- 
perty. If it was so, Shah J. has decided 
in the case of Fatehchand Tarachand v. 
Parashram Maghanmal, AIR 1953 Bom 
101, applying the principles oi many 
English decisions, that even in this coun- 
try a charge on future property operates 
upon such property as soon as it comes 
into existence. In R. S. Das’s case, 1964 
BLJR 234 it has been held that the 
amount of ad interim compensation, as 
soon as it becomes payable to the ex in- 
termediary, becomes a debt and can be 
attached and realised in satisfaction of 
even a money decree. If the charge is 
on the income, the decree-holder, hold- 
ing such a charge caimot be in a worse 
position. Even without attechment he can 
enforce his charge against the income 
irrespective of the fact that the character 
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and nature of the Waqf property had 
cl^ged. Whatever may be the form and 
character of the property, it is impress- 
ed with the trust and does exist, for the 
benefit of the beneficiaries, in the hands 
of the Mulwa^ who is under an obli- 
gation to distribute the income in accord- 
ance with the trust 

6. _ The second point has no substance 
m view of a Bench decision of this Comrt 
in the case of Chandra Chur Deo v. Mt. 
Shyam Kumaii, AIR 1932 Pat 261 where 
Fazl Ali J, (as he then was) has pointed 
put at p. 265 that the term “joint decree” 
is wide enough to apply to a case where 
the rights of several parties have beende- 
termined by one and the same decree, ^e 
facts and views of the court below in 
this regard were quoted with approval 
on that page which indicate that almost 
under identical circumstances the decree 
was held to be a joint decree for the pur- 
pose of Order 21, Rule 15 of the Code. 
I may also point out in this case that al- 
though the . amounts of maintenance was 
specified separately as payable to plain- 
tiffs 1 and 2, there was no such specifi- 
cation made in regard to the amount of 
damages and costs decreed in favour of 
the two plaintiffs. Even in regard to the 
amounfe of maintenance and damages, the 
total amount of Rs. 7000/- and odd was 
mentioned. In my opinion, the decree 
in question was clearly a joint decree 
whicfii could be executed by one decree- 
holder for the benefit of the other also. 

7. In the result, I find that there is no 
merit in this appeal and it is accordingly 
dismissed with costs. 

BDB/D.V.C. Appeal dismissed. 


AIR 1969 PATNA 165 (V 56 C 44)' 

TARKESHWAR NATH AND 
B, N. JHA JJ. 

Sayedabad Tea Co. Ltd., Pumea, Ap- 
pellant V. State of Bihar, Respondent. 

A F. O. O. Nos. 283 and 285 of 1963, 
D/- 17-5-1968, against order of Dist J., 
Pumea, D/- 9-7-1963. 

Bihar and West Bengal (Transfer of 
Territories) Act (40 of 1956), Ss. 47 and 
17 — Applicability of S. 47 — Land Ac- 
quisition case — Acquired lands trans- 
ferred from Bihar State to State of West 
Bengal — Appeal against compensation 
claim pending in Patna High Court 
decided after the appointed date under 
Act — Execution of decree by Coxirt in 
Bihar State refused — Refusal valid — 
(Civil P. C. (1908), Preamble and S. 47). 

Where lands acquired by Bihar State 
bad been transferred to the State of West 
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Bengal by the Bihar and West Bengal 
(Tr^fer ol Temtones) Act and an ap- 
^al against the compensation claim. 
pending in Patna High Court on the ap- 
pointed date under the Act had been 
decided after such date, refusal to exe- 
cute the decree ^ a court in Bihar State 
Is corx^ (Para 12) 

Where a deeming provision la made 
In a statute, the State of things wUl have 
to be assumed though such things do not 
exist and the rights of the parties vdll 
have to be determined on such imagioarv 
thinV air 1953 SC 244 & 1952 AC 109. 

& AIR 1959 SC S52. Foil. AIR 1936 PC 
49 & (1959) ILR 38 Pat 177 & AIR 1958 
Pat 630 (TB) Rd. oa (Para 10) 

Since the decree passed in the (and 
acguisipon case had b^o appealed against, 
the decree was subjodice In Patna High 
Court and did not become final till the 
High Court deaded the appeal Therefore 
It cannot be said there was no l^al pro- 
ceeding pending at the appointed date 
The Patna lEgh Court had jurwdictlon 
tmder S 17 to deade the appeal pending 
before it on the appointed date and there- 
fore the decree passed by the High Court 
was a good decree to be given effect to. 

(Pam 11) 

Though the executing court has no 
Junsdictton to go beidad the decree and 
eas to execute It as It stands, for the 
purpose of execution It has to construe 
the decree. 

The executing court wUIe refusing to 
execute the decree did not go behind 
it but considered whether the decree 
holder had a right to execute It agwirt 
Bihar State construing the decree In tlw 
light of S 47 The exeeutmg court was 
right in holding that the State ot West 
Bengal would have to be read In the 
decree under execution in place of Bihar 
State, by a legal fiction. (FUras 3 and 12) 

It Is not necessary that a provision has 
to be made in the Act as to the liabi- 
lities ol the State of West Bengal In cuA 
drcum stances. The tights and UabiliPes 
as to any pr o pe r ty transferred to the 
State of West Bengal are created by the 
decree of the High Court under the Civil 
P C and by the relationship of decree- 
holder and iudgment-debtor between the 

r ties. Smce on the construction of 
47 the State of West Bengal will be 
deemed to be the Judgment-debtor, U is 
that State which Is liable to pay the 

decretal dues. (Para 13) 

Under the Act there is nothing to indi- 
cate that the liabilities of the two States 
In such a case will be iomt and severaL 
AIR 1964 hfadb Pra 213, Dist and BxpL 
AIR 1964 SC 1658 £5 AIR 1967 SC 40. 

Dist (Para 14) 

Thus the decree cannot be executed in 
a court in Bihar State and as such the 
refusal to execute Is correct (Para 12) 


Cases Referred: Chronolc^eal Paras 

(19&7) AIR 1967 SC 40 (V 54)« 

(1966) Supp SCR 81. Hnn Bansl- 
ohar Premsukhdaa v. State of 
Rajasthan 16 

(1964) AIR 1964 SC 1658 fV 51)» 

(1965) 1 SCI 243. Amar Chand 
Sutail V Union of India 35 

(1964) AIR 1964 Madh Pra 213 
(V 51)-ig64 MPU 854. State of 
Madhya Pradesh v Akbar All 14 

(1959) AIR 1959 SC 352 (V 46)- 
(1959) Supo (1) SCR 394. Commr. 
of Income Tax, DelW v S. Teja 
Singh 5 

(1959) 1959 BUR 61-ZLR 38 Fat 
177 Md. Obais v The State T 

(1958) AIR 1958 Pat 630 fV 45)“ 

1958 BUR 559 (FB). Sukhdeo 

Das v Kashi Prasad 2 

(1953) AIR 1953 SC 244 (V 40)- 
1953 Cn U 1094. Stale of Bom- 
bay V Pandurang Vinayak * 

(1952) 1952 AC J09-1951.2 All ER 
S87. End Dwelling Co Ltd. 

V Finsbury Borough Counal ■ 

(1936) AIR 1936 PC 49 (V 23)“63 

Ind App 47, K. C. Mukheijee 

V Ramiataa Kuar ® 

R. a (aiatterjl and H. R. Dax for At^ 

pellant K. P Venna (Standing Counsel), 
for Respondent 

B. N. JHA. J. These three mlscept* 
neous first appeals W the deere o -hcloef* 
which arise out of three execution cases, 
ere directed against the order of the De- 
tect Judge. Pumea, dated July 9 10^ 
dismissing the execution cases filed of 
the appellants. 

Z. Proceedings were started some^ 
time before 1951 by the Special Land 
Acquisition ofiicer, Korth Bihar Range. 
Muzaffarpur. for the acquisition of three 

E ieces of land belonging to the decree- 
older for the purposes of the Asam 
Access Road. The Iwds appertained to 
louzS No 30 of the Purnea CoUeclofate, 
situated m village Madati. The Land Ae- 
quisibon Officer determined the comp ^ 
sabon payable to the appellant In msp^ 
of Its lands but it was not satisfied iwio 
the valuation made by the said 
Bence It filed three applications 
Section IB of the Land Acqiu^tiro A« 
for making reference to the court for “o 
determination of the amount of 
sation which gave rise to the thr« 1^“ 
Bcquidtlon cases Nos. 22, 23 and 24 « 
1951 of the Court of the Addil^n^.,^ 
trlct Judge. Purnea. The 
drew the compensation money 
mined by the Land Acquisition 
The AddiUonal District Judge 
the compensation in respect of the 
of the appellant by ids Judgm^t 
decree dated May 7 1954. The State 01 
Bihar filed three flmt 
F A. Nos. 358. 360 and 359 ol 1954 to ^ 
Tggh Court against the judgment and ce- 
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crees p^ed In the aforesaid three land 
acquisition cases. Thereafter, the Bihar 
and West Bengal (Transfer of Territories) 
Act, 1956 (Act XL of 1956) was passed by 
the Parliament by virtue of which the 
portion of Pumea district where the ac- 
quired lands are wholly situated, was 
transferred to the State of West Bengal 
with effect from the appointed date L e. 
November 1, 1956. The aforesaid three 
first appeals of the State of Bihar were 
pending in the Patna High Court on the 
appointed date. They were subsequently 
decided by the High Court on March ^ 
1960 and the appeals were dismissed with 
costs. The appellants, thereafter, filed 
money execution cases Nos. 1. 2 and 3 of 
1951 in the Court of the Additional Dis- 
trict Judge. Pumea, for the recovery of 
the amount of compensation which was 
determined by the Additional District 
Judge, payable to the appellant over and 
above the compensation as determined 
by the Land Acquisition Officer together 
with costs and interest as allowed by 
the Additional District Judge and the 
High Court 

The respondent State of Bihar, filed 
objections to the execution of the decrees 
under Section 47 of the Code of Civil 
Procedure which gave rise to miscella- 
neous cases Nos. 85. 86 and 87 of 1962. 
The contention of the respondent was 
that the territory within which the ac- 
quired lands lay. had been transferred to 
the State of West Bengal and. as such, 
the State of Bihar was not liable for the 
amount of compensation and costs in 
respect of those lands. The learned Dis- 
trict Judge upheld the contention of the 
respondent, allowed the miscellaneous 
cases and dismissed the three execution 
cases filed by the decree-holder appel- 
lant. Hence the decree-holder has filed 
the three miscellaneous appeals in this 
Court 

As common question of law and facts 
arose to be determined by the Court be- 
low in the three miscellaneous cases, they 
were tried together and one Judgment 
was passed in respect of all of them. In 
this Court also the three appeals have 
been heard together and this judgment 
will govern them alL 

3. Learned counsel for the appeHanf 
submitted that the executing court had 
no jurisdiction to go behind the decrees. 
The three decrees under execution show 
that the appellant is the decree-holder 
and the State of Bihar is the judgment- 
debtor which is liable to pay the decretal 
amount to the appellant Hence the court 
below should have executed the decree 
as they are, and it is not justified m 
refusing to execute the decrees. It^ is 
difficult for me to accept this contention 
of learned counsel for the appellants. It 
is no doubt true that the executing court 
has no jurisdiction to go behind the de- 


cree and it has to execute it as it stands, 
but for the purpose of executing the 
same, the court has to construe the de- 
cree. 

The court below has construed the de- 
cree in the light of Sections 17 and 47 
of the Bihar and West Bengal (Transfer 
of Territories) Act, 1956, (hereinafter 
referred to as the Act) and has come id 
the conclusion that though the State of 
Bihar figured as the iudgment-debtor in 
the decrees under execution and is liable 
for the payment of compensation hut in 
substance, the State of West Bengad is 
the actual judgment-debtor under the 
three decrees and the appellant should 
have executed the decrees in a Court 
within the jurisdiction of the State of 
West Bengal and not in a court in the 
State of Bihar. Section 47 of the Act runs 
as follows; — 

"Where immediately before the ap- 
pointed day the State of Bihar is a party 
to any legal proceedings with respect to 
any property, rights or liabilities trans- 
ferred to the State of West Bengal under 
this Act. that State shall be deemed to be 
substituted for the State of Bihar as a 
party to those proceedings, or added as 
a party thereto, as the case may be. and 
the proceedings may continue according- 
ly,” 

4. Learned counsel for the respondent 
submitted that the use of the words 
"shall be deemed to be substituted for 
the State of Bihar” is very significant. 
An imaginary state of things was created 
by making such provision in the Act. 
Though the State of Bihar was the ap- 
pellant in the first appeals before the 
High Court on November 1. 1956. it would 
be read as the State of West Bengal by 
legal fiction. Fiction, as defined in (Corpus 
Juris, Volume 25. page 1036, is: 

"A legal assumption that a thing is 
true which is either not true or which is 
probably false as true; as assumption or 
supposition of law that something which 
is or may be false is true, or that a State 
of fact exists which has never really 
taken place, an allegation in legal pro- 
ceedings that does not accord with the 
actual facts of the case, and which may 
be contradicted for every purpose, except 
to defeat the beneficial and for whidi 
the fiction is invented and allowed.” 

By such legal fiction the executing 
Court has to treat the decrees as 
decree between the appellant as de- 
cree-holder and the State of West 
Bengal as the judgment-debtor and, 
thereafter, all the consequences of 
the imaginary state of things would 
follow. Hence, learned counsel for the 
respondent submitted that the court be- 
low was right in giving effect to the 
deeming provision made under Section 47 
of the Act Such deeming provision, as 
made here, has been the subject matter 
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"On and from the date of vestins ^ 
lands used for agricultural ot horticul- 
tural purposes, which were in k r^s pos** 
session of an intermediary on the ^te 
of such vesting, including . . . ... - sbrnh 
subject to tiie provisions of setm^ 7A 
and 7B be deemed to be settled by the 
State -with such intermediary and he 
shall be entitled to retain possesaon 
thereof and hold them as a raiyat imdCT 
the State having occupancgr nghts m 
respect of such lands subject to the pay- 
ment of such fair and equitable rmt as 
may be determined by the CoUector m 
the prescribed manner •••••*. „ , 

Though the State, after the vesting did 
not settle the lands in khas possesaon of 
the intermediary but the proi^on is 
made in the section that suc^ seti^mt 
in favour of the ex-intermediary ^ toe 
State of Bihar vnU be assumed by toe 
words "shaU be deemed to be settied by 
the State” and a new relationship of 
landlord and tenant between toe State 
of Bihar and the ex-intermediary was 
created. 

9. While Interpreting the prowaon of 
Section 6(1) of toe Bihar Land Rejo^ 
Act toe Full Bench of this court m SuMi- 
deo Das v. Kashi Prasad, AHl 1958 Pat 
630 held that a statutory settlementjOTto 
the intermediary by toe State of .Bihar 
of toe bakasht land in his Itoas poss^ 
Sion on the date of toe vesting of the 
estate is assumed to be mada 

10. Learned counsel for the re^n- 

dent placed before us several deoaoM 
wherein toe question of legal fiction wm 
considered. It is not nece^ary to refCT 
them hera It is now weR seWed that 
where deeming providon is n^fe m toe 
statute, the state of tomgs wiU have to 
be assumed, though suehjhm^.do not 
eidst and toe rights of the parties ^ 
have to be determined on such imaginary 
things. , _ . 

11. It is not disputed that the /ataa 

High Court had jurisdiction to decade toe 
Ifirit appeals Hos. 358, 359 of 

1954 pending before it on Noveinber 1, 
1956, by virtue of Section 17 of toe 
Act Therefore, toe deerees pass^ ^ 
the High Court in the afo^aid first a^ 
peals are good decrees to be given ^ert 
to. Learned counsel for toe appeU^ 
submitted that there was no leg^ pr<> 
ceeding pending at the aPPo^ted data 

The land acquisition cases Nos, 22, 23 and 

24 of 1951 had been already dead^ on 
Flay 7, 1954 and as such, sedion .47 of 
toe Act has got no apphcation m toe 
present case. 

This argument of learned counsel loses 
sight of the fact toat toe deinees passed 
in the land acquisition cas^ 
and 24 of 1951 were still sub pi^ce in toe 
High Court as the State of Bto^ filed 
first appeals against the afoi^aid decrees 
and as such, the decrees had not Decome 


final till the High Court pronounced its 
judgment on March 8, 1960. It is true 
that the High Court dismissed the appeals 
with costs but the decrees of the court 
below merged into those of the High 
Court wMcih are now to be executed. 

12. For the reasons stated above, in 
my opinion, toe learned District Judge 
while refusing to execute the decrees did 
not go behind them but considered whe- 
ther toe decree-holder has got a right 
to execute the decree ag ains t the State 
of Bihar on the construction of the decree 
in the light of Section 47 of the Act and 
he was right in holding that the State of 
West Bengal will have to be read in the 
decrees under execution in place of the 
State of Bihar. 

13. Learned counsel for toe appellant 
contended that there is no provision in 
the Act as to the liabilities of the State 
of West Bengal in such circumstances. 
In my opinion, it is not necessary to 
make any such provision in the Act The 
rights and liabilities with regard to any 
property transferred to the State of West 
Bengal are created by the decrees of the 
Hi g h Cou^ under toe provisions of the 
Code of Civil Procedure and by the rela- 
tio nshi p of decree-holder and judgment- 
debtor between toe parties. The appel- 
lant being decree-holder is entitled to 
recover the decretal dues from the judg- 
ment-debtor but now the question arises 
as to who is the judgment-debtor in these 
cases. On the construction of Section 47 
of the Act I have held above that toe 
State of West Bengal would be deemed 
to be the judgment-debtor in these cases 
and as such, it is the State of West 
Bengal which is liable to pay the decre- 
tal dues of the appellant decree-holder. 

14. Learned counsel for the appellant 
lastly submitted toat the liabilities of the 
State of Bihar and toe State of West 
Bengal are joint and several and toe ap- 
pellant is entitled to recover toe decretal 
dues from either of them. In this case, 
it is admitted that the territory within 
which the acquired lands fall, has been 
wholly transferred to the State of West 
Bengal Under the scheme of the Act, 
there is nothing to indicate that the lia- 
bilities of the two States in such a case 
would be joint and several. Learned 
counsel drew our attention to the obser- 
vation made while construing section 87 
of the States Eeorganisation Act, 1956, by 
V. R. Newaskar, J., in State of Madhya 
Pradesh v. Syed Akbar Ali Syed Ahmad 
Ali, AIR 1964 Madh Pra 213 at p. 214 
which runs as follows: — 

"It may be that the deposit made by 
the plaintiff can fall in toe category of 
civil deposit and toe liability of the depo- 
sitee State may also arise by reason of 
the very wide language used in toe sec- 
tion but toat does not exclude the Ua- 
bility which is created by S, 87. All that 
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It will v>f«n Is that the depodtor may 
either Ro to the existing depositee State 
and back the deposit under S 84 

or may go to the successor State and 
riatm back the deposit on performance 
ol the contract wWch had at least partly 
been performed after the Slronj Sub 
Division had been Included In the suc- 
cessor State on the strength of S OT 
There are no prords In either Section or 
or Section 84 to eimiude the liability of 
the successor State with reference to a 
contract regarding deposits made in the 
existing State. Alter the plaintlfl U given 
his dues it is open for the two States to 
adjust their mutual rights and obligations. 
The plaintiS ought not to be made to go 
from post to pillar for this.” 

In that case, their Lordships of the 
Madhya Pradesh High Court were cons- 
truing the effert of Sections 84 and 87 
of the States Reorganisation Act In re- 
gard to the contract made before the ap- 
tx)inted date by the Divisional For^ 
Officer of Rajasthan State and under the 
terms of the contract a sum of Rs. S130/- 
was deposited by way of cash security in 
the Rajasthan Treasury After the ap- 

f suited date, that territory fell In the 
tate of Madhya Pradesh. The plaintiff 
brought a suit for the recovery of the 
aforesaid sum of Rs. S130/- against the 
successor State of Madhya Pradesh. The 
matter cane up tor consideration before 
the High Court of Madhya Pradesh, ^e 
mam Judgment In that case was delivered 
by Snarma J with which Newaskar. J. 
agreed, Sbarma i held as tallows: 

"Section 87 dearly lays down that 
where before the appointed day an eidst- 
ing State has made any contract In the 
exercise of ita executive power for any 
purposes of the State, that contract 
shall be deemed to have been made 
in the exercise of the executive 
power of the successor State. In 
a case where there Is only one successor 
State. The result would be that by a legal 
fiction the State of Macffiya F^de^ Is 
substituted as a party to the present con- 
tract from the point of time when the 
contract was made on behalf of the 
State of Rajasthan. In this context it ap- 

E irs to be clear that all the rights and 
biliUes which had accrued under the 
contract before the appomted dar have 
thereafter become the rights and UaM- 
bbes of the State of Madhya PiadedL** 

It was held in the case that the State 
of Madhya Pradesh was the successor 
State under the terms of Section 87 of 
the States Reorgamsaticu Act The obser^ 
vation made by Newaskar, J is in the 
nature of obiter Moreover. Newaskar, J 
was considering the eSect of Section 84 
of that Act which provided as to wUdh 
of the States would be liable for the 
deposit made before the appointed day. 


No question of Joint and several liabilitiea 
arises In the present case on the construe* 
tfon of the d e cr e es under execution. The 
dedslon ated by learned counsel does not 
support his contention rather It supports 
the contention of the respondent that br 
legal fiction, the State of West Bengal is 
to be regarded as the Judgment-debtor 
and the d e c re e-holder has to execute the 
d ec ree against the State of West Bengal 
in a court of competent Jurisdiction and 
the decrees could not be executed In tba 
court of the District Judge. Pumea. 

15. l^earned counsel drew our atten* 
tion to a decision of the Supreme Court 
in Amar Chand Butail v Union of India, 
AIR 1964 SC 1658 wherein it was point- 
ed out that recognition of the claim mads 
against the former Indian State by tha 
successor State L a the Union of India 
can be proved by the claimant either 
by express a^nowledgment or recogni- 
tion or may even be establi^ied on rele- 
vant facts and orcumstances which may 
lead to the inference of such recognition. 
In other words. Tecognition of such a 
claim can be rither express or Implied 
and in the latter class of cases the in- 
ference as to recognition may be drawn 
legitimately from tacts and circumstances 
which reasonably support sneb an in- 
ference; 

In that ease, the question arose 
tar the daim against the former Indian 
State of Jabalpur could be enforced 
against the Union of India after Ig 
merger It was held therein that it au 
depended upon how far the dalm of tto 
plaintiff was recognised by the Union of 
India which was the successor State. In 
the present case; the decree-holder’s dam 
has not been recognised by the State rf 
Bihar It was submitted on behalf of tha 
appellant that In the High Court tta 
State of Bihar never repudiated Its liaM- 
lity In the three first appeals. In my ori- 
luon. It was not necessary toiio sobecauM 
the State of Bihar was fighting the bat- 
tle of the State of West Bengal Tbs 
State of Bihar was disputing the dam 
ol the decree-holder for Increasing ths 
amount of compensation and that 
the subject matter of the first appe^ 
The mere fact that the State of Bihar 
did not repudiate the r‘Xa\Tr\ cf the decree* 
bolder, it cannot be ■wtd that the State 
of Bihar acknowledged the liability of 
the decree-holder Hence, this case 1^ 
got no application to the facts of tha 


IB. Learned counsel for the appdl^ 
also placed before us a deddon of the 
Supreme Court in Firm Banddhar Pre“I 
Bukhdas v State of Rajasthan, AIR 19®* 
SC 40 where al^ a similar question 
as to the enforcement of daim againrt 
the native State of Bharathpur whlM 
euteequently merg^ in the Union cl 
India against successor State 1. 0* 
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tlnion of fadia. It was held therein that 
the claim could only be enforced to Hie 
extent the successor State was prepared 
to honour the liability of the former 
State trader the contracts entered into 
by it Hence, this case has also fiot no 
application in this case. 

17. In the result all the contentions 
raised by learned counsel for the appel- 
lant fall and, accordingly, the appeals are 
dismissed but in the drcumstances of the 
case, there will be no order as to costs. 

18. TAEKESHWAE NATH, J I 
agree 

tJEM/D.V.C, Appeals dismissed. 
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U. N. SINHA, J. 

Jadunandan Mandal and others. Appel- 
lants V. Hitlal Mandal and another, Kes- 
pondents. 

A. F. A. D. No. 734 of 1963. D/- 16-5- 
1968, from decision of 1st AddL Sub. J., 
Pumea, D/- 29-5-1963. 

T. P. Act (1882), S, 60 — “A” put In 
possession of morig^e property by mort- 
gagee after purported redemption of usu- 
fructuary mortgage — A cl aimin g as 
being in possession not only of mort- 
gagee’s right but also adverse to mort- 
gagor — B claiming declaration of his 
title to and confirmation of Ms posses- 
rion of mortgage property hut his posses- 
sion of property not accepted although 
his title to property hy virtue of auction 
purchase accepted — Held. B heing pot- 
chaser of equity of redemption of usu- 
fructuary mortgage, was entitled to oh- 
taiu possession of mortgaged property as 
against A without redeeming mortgage 
in favour of mortgagee; AIK 1960 Pat 
174 & (1902) ILK 27 Bom 43. EeLom Am 
1923 Pat 592 & Am 1929 Pat 639. Kef, 

(Paras 4, 6) 


Cases Eeferred: Chronological Paras 
(I960) AIK 1960 Pat 474 fV 47). 

Sarjug Devi v, Dulhin Kishorf 
Kuer 6, 6 


(1947) AIR 1947 Bom 471 (V 34)= 
49 Bom LR 281, Digamber Sridhar 


y. Ramratan ^ghunath 6 

(1929) AIR 1929 Pat 639 (V 16). 

Dubraj Mahto v, lalji Sahai 6 

(1923) AIR 1923 Pat 592 (V I0)= 

4 Pat LT 659. Binanand Sawase 
y. Thuroo Mahto 6 

(1905) ILR 32 Cal 296=32 Ind App 
23 (PC). Khiarajmal v. Daim 6 

(1902) ILR 27 Bom 43=4 BomLR 
721, Tarubai v. Venkatarao 6 


J. C. Sinha and Kameshwari Nandan 
Singh, for Appellants; Shreenath Simgh, 
Bishwa Mohan Bahadur and S h ilesh 
Chandra Miriira, for Respondents. 


JHDGIVIENT This appeal has been 
preferred by the plaintifEs and it has 
been placed for hearing before me on a 
difference of opinion between two of the 
framed Judges of this Ckiurt, Ramratna 
Singh, J. has held that the plaintiffs can- 
not recover po^ssion of fee suit land 
without redeeming a mortgage of the 
^ar 1917, and Anwar AMmcI, J. has 
held that the suit cannot be defeated on 
the ground that it was not framed as a 
suit for redemption. The learned Judges 
has stated the point of difference thus; — 
"As there is difference of opinion be- 
tween us regarding a legal que^on, viz., 
whether the purchaser of equity of re- 
demption of a usufructuary mortgage can 
obtain possession of the mortgaged pro- 
perty without redeeming the mortgage 
or not and the result of the present case 
depends on that question, it may be plac- 
ed before the Hon’ble the Chief Justice 
for being heard and decided by another 
Hon’ble Judge.” 

2. The relevant facts are as fonovTs: 
The plaintiffs alleged that one Kanchan 
Mandal, father of defendants 1 and 2, 
was the occupancy raiyat of Cadastral 
Survey Khata No. 1485, consisting of 
Cadastral Survey Plots Nos. 2440 and 
2443. He had sold plot no. 2440 to Anuplal 
MandaL father of the plaintiffs and plot 
no. 2443 to one Madhuram Singh by oral 
transactions. The vendees had come in 

E ossession. but the landlord, namdy, Raj 
•arbhanga had instituted a rent suit in 
1925 against the present defendants as 
tenants, as the holding was not transfer- 
able without the landlord’s consent and 
no consent of the landlord had been ob- 
tained for the oral transfers; A decree 
had been obtained by the landlord in 
1926 W'hich was put in execution. In 1928 
the holding was sold and it was pur- 
chased by Anuplal and Madhuram. The 
sale was confirmed and Anuplal continu- 
ed in possession of plot no. 2440. It was 
alleged that rent had again fallen due 
and the landlord brought another rent 
suit in 1929, impleading defendant no. 1 
and the purchasers of 1928. This suit was 
again decreed and was put ^ into execu- 
tion. It was alleged that no' auction pur- 
chasers bad paid the decretal amount to 
the Raj Pleader and obtained a receipt 
from Mm. But their names were not 
mutated in the landlord’s Sherista, be- 
cause of illegal demands of nazrana by 
the employees of the Raj and rent 
used to be paid in the name -of 
Elandian MandaL Anup Mandal is said to 
have died in 1955 and the present plain- 
tiffs contended that they remained in pos- 
session of plot no. 2440. It was alleged 
that during the recent survey and settle- 
ment operations Anuplal was recorded as 
a tenant with respect to plot no. 2440, 
with a note made in the remarks column 
as against revisional survey plot no. 6711 
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that it was in wron gful possesdon of 
defendant no L Thereopon an objection 
was raised by ttiKi defendant und^ sec- 
tion 103A of the Bihar Tenancy Act and 
decision was given in his favour, holding 
that he was in possession of revisions 
survey plots nos. 6710 and 6711, corres- 
ponding to Cadastral Survey plot No. 
2440 Hence the plaintifis instituted this 
suit, after draft publication of revisional 
survey records. During the pendency of 
the suit there was final publication and 
the defendants were shown in the survey 
record-ol-n^ts to be occupancy laiyats 
of revisional s urvey plots nos. 6710 and 
6711 of revisional Khata no. 3303 The 
plaint was accordingly amended and the 
suit at the famp of trial became a suit 
for a dedarahon that the entry in the 
record of rights was Incorrect and lor a 
declaration of the plainbfls' title to and 
confirmatlDn of their posesslon of the 
di.7uilsd land. Is the aJteniabva- the 
piainrtffq claimed a decree for recovery 
of possesdon. ^ere was also a claim for 
permanent injunction restraining the 
defendants from interfering with the pos- 
session of the plamUOa. 

3. In substance, the defendants' case 
was as follows: 

The alleged purehase by the predeees- 
eor-in-interest of the plalntiSs at the 
auction sale of 1923 was demed. The al- 
leged transactions In execution of the 
rent suit of 1929 were denied. It was con- 
tended that in 1917 Wawphan Mandal 
executed a registered Sudbhaiu bond in 
respect of plot no, 2440 to one Govind 
Singh and put him in possession. It was 
alleged by the defendants that they re- 
deemed this Sndh harna In 1&47 *md rinrt» 
then they were In posessLon, The rent 
suits of 1925 and 1929 were said to be 
collnsive and fraudulent transaction It 
was contended th^ the case under sec- 
tion 103A had been rightly dedded. They 
also claimed that even if the plambffs 
had any title. It had be^ extingmsbed 
by lapse of time; as they were never in 
possession. 

4. This suit was deoeed by the 

trial Court and the pl^tifEs* pos- 
session was confirmed and the de- 
fendants were restrained from gdng 
upon the disputed land, but on 
appeal, the decree has set 

aade and the suit has been 

The conclusions of the court of appeal 
below on the facts and cdrctnnstances of 
the case have been mentioned seriatim by 
Bamratna Singh, J in paragraph 2 of hb 
judgment The main findings are that 
Kanchan Mandal had given the disputed 
land In usufructuary niortgage to Gov^ 
Singh on the 15th May, 1917. and the 
mortgagee was la poss^tioa until 1947, 
when the pres en t defendants had pur- 
ported to redeem that mortage. The 
plamtifis* possession was not accepted al- 


thoii ^h their title to the disputed 
^ virtue of the auction purchase in 1928 
(not by the alleged earlier oral sale) was 
fic^pted. In short, the defendants have 
held to have come in possession by 
the purported redemption of the year 
1947, 

5. Upon these conclusions of the court 
appe^ below, Bamratna Singh, J has 
held that the defendants bad not legally 
r^eemed the mortgage In 1947, although 
they were in possession since then, 'The 
usufructuary mortgage of the year 1917 
has thus been held to be an obstacle to 
the success of the plaintiff^ claim for 
possession in this ^t. His Lordship 
haa distinguished a decision oi 
K^bhaiya Singh. J., In the case of Sar- 
3ug V Dulhin KIshori Kuer. AIR 
I960 pat 474, by dtmg other dedtions 
In his Judgment. Anwar Ahmad, J has, 
on the other relied upon Sarjug 

ffevf'a case, that, the piaiatiSs 

^ entitled to a decree for possesdon, 
fenonng the p ur ported redanption by 
the defendants and without Impleading 
Goyind Singh, the mortgagee. 


6. Sri J C. Sinha. appearing for the 
apPeHants has contended that the pnn- 
aple laid down in Sarjug Dcvis case 
be followed and he has 
“CQ upon the of Digamber Sndhar 
▼ Ramratan Baghunath, AIB 1947 Bom 
471, wherein a deoaoa of the Pnvi 
Cojmdl reported In (1905) lid! 32 Cal 
296, Khiarajmal v Dalm been refer- 
red to Sri Shreenatb Singh appearing for 
the respondents has contended that Ram- 
ratna Singh. J. has rightly distinguished 
Spjug Devi’s case, AIR 1960 Pat 474 aM 
y>^t on two other decisions referred w 
^ Bamratna Singh. J., namely, 
cases of Blnanand Sawase v Tburoo 
M^to, AIR 1923 Pat 592. and Da^l 
M^hto V Lalll SahaL AIR 1929 Pat 639, 
th% plaintiffs* suit tor possesslwi In tne 
absence of Govind Singh is bound w 
03 tho assumption that the Sad- 
“fluna mortgage of 1917 was stiR out- 
etan ding. Having heard the learned conn- 
^ fcr the parties I am of the ortni^ 
“^t the prindple enunciated by Kanhalja 
^igh, J In Sarjug Devi’s case; AIR 19w 
Ibt 474 Bhould be followed, even H the 
original mortgagee namdy, Govind Sl^a 
" not a party to this litigation. Accord- 
tog to Sri Shreenatb Sing h , there Is an- 
otlier distinction between the tostot 
ca^ and Sarjug Devi’s case and it is tins 
^t the plaintiffs’ case of disposs^on 
hag been negatived. But, in my opioto 
tots distinction will not make any ^ i 
in the facts of this case, as thS 
^fendants have contended In this 
toat they were put In possession w 
Gtjymd Singh, after a purported redemM 
hOn. According to the defendants, thg 
nujTfeage bond had also been made 
to tKpm In 1947 by Govind Singh on tni« 



196S! 


State V. Amulya Batan (K. B. 


[purported redemption. The fact that the 
plaintife had never come in actual pos- 
' session can also 

the case of the defendants^ bdtore the 
Revenue authorities as also m. this 
have consistently been a d^al of the 
right of the plaintiffs as hold^ of tM 
equity of redemption. It is ^ar from 
'Eithibit E, the order under Sechon lUAfl- 
of the Bihar Tenancy Act, that, &e_ defen- 
dants had claimed to be tenmts m 
session by virtue of redemption of the 
usufructuary mortgage of ^e year 
The plaintiffs’ title by auction Erie was 
chaUenged, but of course, &e question of 
title was left open by the Revenue ah&o- 
rities. In my opinion, there was no other 
alternative for the plain^ ftan to ^ 
stitute this suit for confinnation or r^ 
covery of possession as agmnst the amen- 
dants. In my opinion, neither fte 
Ported in AIR 1923 Pat 592, nor the 
one reported in AIR 1929 Pat 639 nega- 
tives this conclurion, Bo& th^e 
have been considered by tlm Bombay 
High Court in the case reported _m 
1947 Bom 471 and the true criterion has 
hiL iSd dJwn therein. It ifB 
Stated that if the true owner of a P:^ 
nertv is not in possession, and his mort- 
is, the possession of another person 
fSo^g that of the “lortgagee ^t 
be presumed to be without any light. He 
may be an assignee of the mortgagee o 
he mS be an adverse daim^t to the 
moiSagee’s right. But, in the in^t 
case, the defendants have 
claiming as being m_ possesion J^ot only 
|of the mortgagees right 
the mortgagor, TOat is to 
dants daim to be in 

to the mortgagor and this ttehold^ ri 

the eauitv of redemption came to Know 
in the proceeding before the 
authorities. Thmefore 
temative for them than to institute tms 
suit against the present defend^ fcr 
appropriate r^efs. 

pnndple laid down TO the ^e of Tam 
bai V. Venkatarao, (^02) H^ 27 Bom 
43, and followed by Kanhmya Smgh J. 
in 'lariuq Devi’s case is fully apphiable 

Of the ouster of the Pr^^^t 
holders of the equity of md^phon to 
certainly made it mcimbent upon TOe 
plaintiffs to institute 
dated TO Tarubai’s casa TOvm 

due consideration to 
the learned counsd for the_ P^f® 
ing on the difference of opmion en^^at 
ed^ by the learned Judges of this Goto 
TO this case, I am of the opinion that TOe 
plaintiffs being purchasers of the equ^ 
of redemption of the usufructuary mort- 
gage are entitled to obtain possepon of 
the mortgaged property as against the 
defendants, without redeemi n g the mo^ 
gage TO favour of GovTOd Singh of the 
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year 1917, on the other facts established] 
TO this casa 

7. Although I have held that TOe 
plaintiffs are entitled to obtain possession 
of the disputed property. The decree of 
the trial court cannot be affirmed, be- 
cause the court of appeal bdow has 
come to the finding of fact that the pl^- 
tiffs had never come TO actual possession 
and that the defendants were TO posses- 
sion since 1947. I am of the opinion, that, 
there is no bar to allowing the alternative 
prayer of the plaintiffs for recovery of 
possession. The appeal is, therefore, al- 
lowed and the plaintiffs* suit decreed for 
recovery of possession of the disputed 
property. According to the views of 
both the learned Judges of this Court, 
the parties will bear their own costs 
throughout. 

MBR/D.V.C. Appeal allowed. 
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State of Bihar, Appellant v. Amtilya 
Ratan Pathak, Respondent. 

Govt Appeals Nos. 1 and 2 of 1966, D/- 
7-5-1968, from decision of AddL S. J., 
Dhanbad, D/- 25-9-1965. 

(A) Penal Code (1860), S. 409 — "En- 
trusted with property” — Loans advanc- 
ed by bank to members of co-operative 
society — Loans realised by society to be 
repaid to bank — Secretary of society 
failing to deposit realised amounts — 
Secretary liable under S. 409. 


Where loans advanced by a bank to 
members of a co-operative society, are to 
be realised by the society and repaid to 
the bank and the secretary of the society 
fnilg to deposit the amounts realised, he 
is liable under S. 409, Pe n al Code. 

(Para 17) 

The secretary works merely as an 
agent of the bank for advancing and rea- 
lising the loans. The amoimts received 
by Tiitti from the loanees are an entrust- 
ment on behalf of the bank and his fail- 
ure to account for those amounts renders 
him liable under S. 409. It cannot be 
said that the relationship between the 
bank and the society is that of a cre<ff- 
tor and debtor and that the secretary will 
be liable civiUy and not criminally. Cri- 
minal Appeal No. 606 of 1959 D/- 21-11^ 
1961 (Pat), Disk (Para 17) 

(B) Co-operative Societies — Bihar and 
Orissa Co-operative Societies Act (6 of 
1935), S. 40 — Prosecution of secretary 
of Co-operative society for offence under 
S. 409, Penal Code — Prosecution initiat- 
ed by Assistant Registrar of Co-operative 
Societies — Prosecution legal. Crimmal 
Appeal No. 163 of 1964, D/- 5-5-1966 

HL/KL/D668/68 
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(Pat), FoIL — (Penal Code (1860), S. 409). 

(Para 18) 

(C) Penal Code (1860), Ss. 21(10) and 
409 — '‘PnbLc servant” — (Quaere) — 
Whether office-bearer of co-operative 
society, vdiile discharging bis dates as 
each, IS public eervant — (Co-operative 
Societies ~ Bihar and Orissa Co-opera- 
hve Societies Act (6 of 1935), S. 40). 

(Para 19) 

Cases Befertcd; Ononological Pares 
(1966) Cn. Appeal No 163 of 1964. 

D/- 5-5-1966 (Pat), Badn Nara- 
yan Chaudhary v The State 18 

(1961) Cn. Appeal No. 606 of 19S9. 

T>/~ 21-11-1961 (Pat). Bam Sakai 
Singh V. State of Bihtf 17. 18 

Bajrang Sahay, Govt Advocate and 
J4. P Ambastha, for Appellant, Jugal 
Kishore Prasad (No 2). for Respondent 
K. a N. SINGH. J. Both the Gov- 
ernment appeals ^ve been heard to- 
gether with the consent of the parties as 
common que^ons of fact and law are in- 
volved. liUs judgment will, therefore, 
govern both the appe^ These appeals 
are lor setUng aside the orders of acquit- 
tal passed by Shn Rash Behari Prasad 
Sinha, Additional Sessions Judge, Dhan- 
bad. In Cnmmal Appeals Nos 207 and 
208 of 1968. reversing the findings of 
8hn N N. Chakravar^. Assistant Se»- 
glons Judge. Dhanbad. la Sesaoos Trials 
Nos. 24 and 24yA of 1963, who convicted 
the respondent of the offence under Sec- 
tlon 409 of the Indian Penal Code in both 
the cases. 

2. Respondent Amulya Batan Pathak 
was the Secretary of Badha Nagar Multi- 
purpose Co-operative Sodety (hereinafter 
referred to as the Co-operative SodetyX 
a Soaety registered under the Bihar and 
Onssa Co-operaUve Societies Act. 19^ 
during the years 1958-62 and co-accused 
Bhirendra Nath Chatterjee was Its Presi- 
dent. The allegation against respondent 
Amulya Ratan Pathak and co-accu^ 
Bbirendra Nath Chatterjoe was of having 
committed criminal breach of trust in 
respect of a sum of R& 810 85 P. collect- 
ed from loanees as agents of the Central 
Co-operative Bank between 18-3-59 to 
26-3-60 Both were put on trial by a 
common commitment order dated the 
May. 1963. under section 409 of tte 
Indim Penal Code. The learned Assistant 
Sessions Judge at the trial by the order 
dated 19th September. 1963. split up the 
tnal on the ground that one charge of 
embezzlement could not embrace a period 
exceeding one year Accordingly, cno 
tnal (Sessions Trial No 24 of 1963) for 
criminal breach of trust In respect of a 
sum of Rs. 729 95 paise. committed during 
the period 13th March, 1959 to the ^tb 
Pec^ber. 1959, and another trial (S^ 
eions TiiM No. 24A of 1963) with reg^ 
to the remaining period, 1. e. from the 


20th March. 1960. to the Slsf Mardi, 
1960, in respect of a sum of Rs. 73.33 
Paise, were started. 

In both the sesrioos trials, the lesmed 
Assistant Sessions Judge, by aeperats 
judgments, convicted respondent Amulya 
Ratan Pathak under Section 409 of th« 
Indian Penal Code and in sessions trial 
Na 24A of 1963, sentenced him to under- 
go ngorous imprisonment for six months 
and a fine of Rs. 50/-, In default to suffer 
rigorous imprisonment for a further 
penod of one month, and in sessions trial 
No 24 of 1963 sentenced him to undergo 
rigorous imprisonment for two years and 
a fine of Ra 700/- and ta default to rigo- 
rous Imprisonment for a further penod 
of six months. The learned Assistant Ses- 
sions Judge acquitted the co-accused 
Phirendra Nath Chatterjee ta both the 
sessions trials. 

3. Respondent Amulya Ratan Pathak 
filed two criimnal appeals before the 
Sessions Judge. Dhanbad. against his con- 
viction in both the sessions tnala The 
appeal arising out of sessions trial No 24 
of 63 was numbered as Criminal Appeal 
207 of 63. while the appeal filed tram 
Sevens Trial No 24A of 63 was nuun 
bered as Criminal Appeal 208 of 63 Both 
the Bppeab were heard by the Addition^ 
Sessions Judge. Dhanbad, who allowed 
both the appeals by his Judgments dated 
the 25th of September. 1965 acouitted 
respondent Amulya Ratan Pathak and 
set aside the convictions and sentences 
under Section 409 of the Indian Penal 
Code passed against him ta both the ses- 
rions trials. It is against these two orders 
of acquittal that the State of Bihar has 
filed both the present Government bi> 
peals. Government App^ No 1 of 6° 
arises out of an order of acquittal ta 
Criminal Appeal No 208 of 63 which 
arose out of Sessions Trial No 24A of 62 
while Government Appeal No 2 of 66 
arises out of an order of acquittal ta 
Criminal Appeal No 207 of 66 which 
arose out ol Sesaons Tri^ No 24 d 63. 

4. The prosec u tion case, fa short, fa 
that Radha Nagar Multi-purpose Co-ope- 
rative Sooety, whldi Is a Society regis- 
tered under the P (iwr and Ori^ Co- 
operative SoaeUes Act. 1935. Is affiliated 
to the Central Co-operative Bank, Dban- 
bad (hereinafter referred to as the Co- 
operative Bank) During the relevant 
period. L e, from 13-3-59 to 31-3-60 res- 
pondent Amulya Ratan Pathak was me 
Secretary of the Society and Dhlrendra 
Nath Chatterjee was the Presdent of the 
Co-operative Sodety. Tlie sodety Is am- 
Ilateo to the Central Cooperative Banfc 
Dhanbad, and the Bank advances loan to 
the members of the co-operative Sodety 
for agncultural purposes. In the year 
3958, the bank advanced short-term loau* 
amounting to Rs, 3190/- BT<d medium wra 
loans amounting to Rs. 2200/- to tM 
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members of the Sodety through the 
sodety. During the period between 13-3- 
59 to 26-3-60 a sum of Es. 810.85 P. was 
realised from the members of the Sodety 
in respect of the loans advanced to them 
which was not deposited by respondent 
Amulya Eatan Pathak, the secretary of 
the Sodety. 

In course of auditing of the accounts 
of the Sodety, Mangal Das Toppo, As- 
dstant Auditor, and Eamediwar Sin^ 
Auditor, of Co-operative Sodeties. Dhan- 
bad, found that the aforesaid sum of Rs. 
810-85 P. was not deposited in the Cen- 
tral Co-operative Bank. Thereafter time 
was granted to respondent Amulya Eatan 
Pathak for depositing the aforesaid 
amount which he failed to do and by 
a letter dated 8-12-61 (Ext 7) prayed for 
more time for making the deposit There- 
after, B. B. Ghosh, ^neral Manager of 
the Co-operative Bank. (P. W. 2 in both 
the cases), after obtaining permission 
dated 15-2-62 of the Assistant Registrar, 
Co-operative. Sodeties, filed a written 
report dated 21-3-62 before the Officer-in 
charge of Baghmara police station alleg- 
ing that the respondent had committed 
criminal breach of trust in respect of a 
sum of Rs. 810-85 P. On the b^s of the 
written report, Sheo Janam Singh, Sub 
Inspector of Baghmara police station, 
drew up a formal F. L R and after in- 
vestigation submitted charge sheet against 
the respondent and co-accused Dhirendra 
Nath Chatterjee After usual commitrnent 
enquiry under Chapter XVIII, Criminal 
Procedure Code, respondent Amulya 
Ratan Pathak and Dhirendra Nath Chat- 
terjee were committed to the court of 
session, as stated above, 

5. The defence of the respondent 
Amulya Ratan Pathak in both the sessions 
tri^ was common. The respondent ad- 
mitted having made collection of the 
loan amounts from the members, but he 
thereafter, handed over the sum collect- 
ed to Dhirendra Nath Chatterjee, the 
President of the Co-operative Society, 
for depositing the aforesaid amount in 
the Co-operative Bank, Dhanbad, on 31- 
3-60 for which the latter granted him a 
receipt The defence of the respondent 
further was that the said receipt was 
granted in the meeting of the Manag- 
ing Committee of the Society held on 
31-3-60. The respondent accordingly, 
pleaded not guilty to the charge and 
submitted that he had not committed any 
criminal breach of trust 

The defence of the co-accused Dhiren- 
dra Nath Chatterjee, who was separatel.v 
defended, was that the receipt purported 
to have been granted by him was a forg- 
ed document His case was that his_ sig- 
nature was obtained on ^some printed 
prescribed form of the Society which he 
used to -sig n in the capacity of the Pre- 
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sident of the Co-operative Society, and 
one of them had been converted by res- 
pondent Amulya Ratan Pathak into a 
forged receipt which is the receipt in 
question. His further defence was that 
the records of the Society were kept in 
the custody of the Secretary and that he 
had fabricated false entries in the pro- 
ceedings book with regard to the meet- 
ing dated the 31st March, 1960. Thus, he 
denied that the respondent Amulya Eatan 
Pathak handed over the disputed amount 
of Rs. 810.85 P. to him and tte fact of his 
having granted recdpt for the same. He 
thus pleaded not guilty to the charge. 

6. The trial of both the sessions cases 
Nos. 24 and 24A of 1963 proceeded simul- 
taneously for the facility and conveni- 
ence in examining witnesses most of 
whom were common witnesses, hi sessions 
trial No. 24 of 1963 (out of which Gov- 
ernment Appeal No. 2 of 1960 arises), 26 
winesses were examined on behalf of the 
prosecution. Out of them, P. W. 22, Shri 
N. K, Kachhap. is Sub-Deputy Magistrate 
in whose presence specimen writings of 
respondent Amulya Ratan Pathak were 
taken and P. W. 23, Shri S. B. Tripathi, 
is the B. D. O. in whose presence speci- 
men signatures of co-accused Dhirendra 
Nath chatterjee were taken for compari- 
son with the writings on fte receipt 
which, according to Amulya Ratan 
Pathak, was granted in token of pasrment 
of Es. 810.85 P. by Dhirendra NaA Chat- 
terjee on the 31st March, 1960. These 
writings were compared by P. W. 1, 
Santqsh Kumar Chatterji, Examiner of 
questioned documents, working under the 
State of Bihar. According to the evi- 
dence of the expert, the body portion of 
the receipt was in the writing of Amulsm 
Ratan Pathak and it bore fte signature 
of Dhirendra Nath Chatterjee. 

This receipt has been marked in both 
the sessions trials (Nos. 24 and 24A of 
1963) as Exhibit 16 and the signature of 
Dhirendra Nath Chatterjee as Exhibit 
B/a. As a matter of fact, all the relevant 
documents, which we ydll have to de^ 
with in these two appeals, have same 
exhibit numbers. P. W. 2 is Bibhuti Bhu- 
san Ghosh, the General Manager of the 
Co-operative Bank, who has lodged the 
first information in this casa P. W. 5 is 
Bhairab Prasad Lala, Supervisor of the 
Co-operative Society. He has been exa- 
mined to prove that respondent Amifiya 
Ratan Pathak realised a sum of Rs. 810.85 
P. from the loanees and did not deposit 
the same in the Central Co-operative 
Bank. P. W. 10 Mangal Das Toppo and 
P. W. 11 Rameshwar Singh are auditors 
of the Co-operative Society who had 
audited the account of Radha Nagar Co- 
operative ^dety and found that a sum 
of Rs. 810.85 paise was outstanding as 
cadi balance which was not produced by 
Amulya Eatan Pathak for physical veil- 
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flcation and they submitted thdr reports 
to the Bank and gave copies of the same 
to the respondent as well. 

P. W. 25 is Kritibas in whose presence 
the respondent handed over the proceed- 
ing tK»k of the Co-operative Society to 
the Investigating OfScer who is P. W. 26 
in this case. The said proceeding book 
has been marked as E:rt 11. P. W. 19. 
Asbwiid Kumar Patbak, and P. W. 26. 
Gutu Napit are memb^ of the Manag- 
ing Cominittee of the Co-operative So- 
ciety. They were declared hostile and 
cross-examined on behalf of the prosecu- 
tion as they went ba^ on their prertoua 
statements. All these witnesses have also 
been exanuned as prosecution ^tness in 
Sessions Trial No. 24A of 1963. The ex- 
(P. W. 11 and the informant (P. W. 2) 
in Sesaons Trial No. 24 of 1963 are also 
P. Ws. 1 and 2 respectively in Sessions 
Trial No. 24A of 1963. P. W. 5, Bhairab 
Prasad Lala, the Supendsor. P. W. 10, 
Mangal Das Toppo and P. W. 11. 
Bameshwar Singh, auditors, P. W. 19, 
Ashwini Kumar Pathak, P. W. 20, Gutu 
Napit, P. W. 22, N. Kachhap, Sub-Deputy 
Magistrate, P. W. 23. Shri S. B. Tripathl, 
Development OfScer, P. W- 25, 
Krlttibas Sin^ P. 7?. 26. Sheolanam 

Singh, the Investigating OfScer, are P. 
Ws. 3. 4, 5, 7. 8, 10. 11. 12 and 13 res- 
pectively In Sesdons Trial Na 24A of 
1663 and the evidence of these witnesses 
axe same in both th e aesdons trials. 

P. Ws. 3. 4. 6. 7. 8, 9, 12. 13. 14. 15. 16. 
17, 18, 21 and 24 are members of Radha 
Nagar Co-operative Society who had 
taken loans and have been examined cm 
behalf of the prosecution to prove that 
Amulya Ratan Pathak realised the 
amounts in question from these persona. 
Some of these P. W& have also depceed 
that Amulya Ratan Patbak made over 
the sum of Rs, 810.85 F. to Dhlrendra 
Nath Chatterjee which Is the subject 
matter of the charge in both the sessiona 
trials. Out of these 15 witnesses examin- 
ed in sessions Trial No. 24 of 1963. only 
Ywo, namdiy, "l&of&u t)ingn TP. W. 
and Ramlal Sahu (P. W, 21) have been 
examined as P. Ws, 6 and 9 respecttvdy 
In Sessions Trial No. 24A of 1963. It 
may be relevant to point out that these 
two witnesses axe the loanees In respect 
of the amount (Rs. 73.35 P.) covered in 
the diarge in Sesrions Trial No, 24A of 
1963, while larger amount (Rs, 729.96 P.) 
was involved in Sessions Trial No. 24 of 
1963, and hence large number of loanees 
have been examined in that case. 

7. On behalf of the accused no witness 
was examined, but certain rhallann which 
have been marked as Ext A series in 
Sevens Trial No. 24 of 1963 and rigna- 
ture of Dhirendra Nath Chatterjee cm 
the receipt (Ext B) and a receipt (Ext C) 
dated the 31st of March, 1963, by the 
Block Devriopment OfBcer. Baghmara to 


Amulya Ratan Pathak for a sum of Rs. 
200/' have been exhibited. The learned 
Asristant Sessions Judge, on a considera- 
tion of the oral and documentary eri- 
dence In both the sessions trials, accept- 
ed the prosecution case and held that 
Amulya Rat^ Pathak bad committed the 
offence of Criminal breach of trust in 
respect of the aforesaid amounts for 
which he was charged In both the cases 
and convicted and sentenced him under 
Section 409 of the Indian Penal Code, as 
stated aboveu He, however, acquitted the 
co-accused Dhirendra Nath Chatterjee 
of the charge as he held that the receipt 
(Ext. 16) was not a genuine document 
8. It will be relevant at this stage to 
refer to certain finding s and admitted 
facts before tiie learned Assistant Ses- 
rions Judga He hdd, (i) that Amulya 
Ratan Path^ and Dhirendra Nath Chat- 
terjee in their capacity as Secretary and 
President of the Co-operative Society 
were public servants; (il) that the body 
portion of the receipt in qyestion (Ext 
16) was in the handwriting of Amulya 
Ratan Pathak and it bore the signature of 
Dhirendra Nath Chatterjee, He. however, 
held that *bi<» receipt was not a genuine 
document and was not granted ^ Dhi- 
rendra Nath Chatterjee after receiving a 
sum of Rs. 810.85 P- (iU) In ExL 11 
page 1 against the name of Dhirendra 
Nath Chatterjee after the word 'Sabba- 
patl\ the word ’K oghadhayakshfl * was an 
interpolation had been added at the 
instance of respondent Amulya Ratan 
Pathak who had the custody of the docu- 
ments including the pnapwllTig book; 
(Iv) that tile minutes of the proceeding 
book of the meeting held on the 3Ist 
Mar c h , 1960 on which date the receirt 
In question Is said to have been grantra 
was not recorded in due course of busi- 
ness, nor were the signatures of the 
members obtained on it properly and as 
such no reliance could be plat^ on ih 
and (v) that it appeared from the evi- 
dence of the loanees as .well as from 
hwonivifis 'fnat Arntfiya '^tan T'rfhaia, 
realised Rs. 729.96 P. and Rs. 73.35 P. 
total Rs. 803.31 P. from the loanees. This 
fact is also admitted by Amulya Ratan 
Pathak. 

Amulya Ratan Pathak also admittrf 
that he had not dep<Kited this money in 
the Central Co-operative Ttanlc, but that 
be had paid it to Dhirendra Nath Chat- 
terjee as per receipt dated the 31st 
March, 1960. Dhirendra Nath Chatterjee, 
while admitting his signature on the 
receipt, characterised it as a forged docu- 
ment having been written out on blank 
^ace^ on a form of the Society bearing 
iU3 rignature. In the two appeals pre- 
ferred fay the respondent, as stated above, 
the learned Additional Sessions Judga 
Dbanbad, set aside the convictions and 
eentences passed against tiie respondent 



1969 Bh^ya Ram v. Mahavir Parshad (PB) (Narula J.) [Prs, 31-32] Punj. 129 


notice specified in Section 111 fe) of the 
Transfer of Property Act cannot be 
waived by contract and must prevaiL 
The ratio of the judgment of the Calcutta 
High Court in Chandra Nath Mukherjee’s 
case, AIR 1960 Cal 40 (supra), goes 
against the tenant so far as the_ point 
before us is concerned. The baac prm- 
ciple which is relevant in this connection 
is that if a statutory provision itsdf pro- 
vides that a person sought to be benefit- 
ed by it can contract out of it, the pro- 
tection granted by that provision can be 
waived by tiie person concerned, but u 
contracting out of the statutoir Protec- 
tion is eilher expressly or impliedly pro- 
hibited, the protection of such a provision 
cannot be waived. It appears that the 
judgment of Sen, J., was obviously based 
on the above said principle. Section lOo 
of the Transfer of Property Act contain 
the clause "in the absence of a contrart 
or local law or usage to the contrary . 
That being so. contracting out of the pro- 
tection afiorded by that sectioii is ex- 
pressly permitted by the proviaqn its^n 
It cannot, therefore, in our opmion, be 
argued successfully that the pmtection 
^ranted by Section 106 of the _ Transfer 
)f Property Act caimot be waived. 

32. Mr. Gokal Chand Mittal, learned 
Counsel for the landlord on the 
land invited our attention to the ludg- 
i^ts in VeUayan Chetti^ v. Gov^ 
nent of Province of Madras, A® 

L947 PC 197, Charu Chandra y. Smg- 
ihendu Prosad, ^IR 1948 C^ 150, P^ 
•nnrp nf Bihar V. Kamakshya iNjarain 
^gh, AIR 1950 Pat 366, 

Board Banaras v. Churhu Eai, .MR 19 
AU 680, in all of which cases it been 
[leld that it is open to a defendant for 
whose benefit the notice is prescribed by 
sSn 80 of the Code of Civil Procedme 
to ivaive the same. In ^ 

District Board Banaras, AIR lyoo ^ 
B80 it was further held that where the 
SL of difect in or .want of notice was 
not pressed in the trial Court 
raised in the memorandum 

and of second appeal, the ^^h 
Court in the circumstances ot the case 
was justified in hol^g that the ng t 
based on the ground of notice had been 

waived. 

The learned Counsel for fte petitioner 
could not possibly conte^ the Propor- 
tion of law relating to the legahty .of 
waiving an objection as to non-se^ce 
■OT val&ty of notice imder Section 80 of 
fte Code of Civil Procedure, but submt- 
ted that whereas the notice under that 
provision of the Code is not a part of the 
cause of action of a suit as helS in Umon 
S India V. Firm Balwant Smgh Jasv^^t 
Singh, Am 1957 Punj 27 a notirc undCT 
Section 106 of the Transfer of Proper^ 
Act is a part of cause of action and, 
1969 Punj./9 V G — 41 


therefore, the latter cannot be waived 
though the former may be. So far as 
the provisions referred to above are con- 
cerned, the distinction pointed out by the 
learned Counsel for the petitioner ap- 
pears to be without any practical difier- 
ence. Section 80 of the Code of Civil 
Procedure is really couched in rnuch 
stronger and more mandatory terms than 
Section 106 of the Transfer of Property 
Act. If notice under Section 80 of the 
Civil Procedure Code does not form part 
of cause of action of a suit, there is noth- 
ing to show that the notice under Sec- 
tion 106 of the Transfer of Property Act 
which cannot- be required to be served at 
all in certain contingencies, is necessarily 
a part of a cause of action for eviction. 

The basic principles governing waiver 
have been authoritatively laid down by 
tiieir Lordships of the Supreme Court in 
Basheshar Nath v. Commissioner of In- 
come-tax Delhi and Raiasthan, AIE 1959 
SC 149. The question that arose for deci- 
sion before the Supreme Court in that 
case was whether an assessee of income- 
tax can waive his fundamental right 
guaranteed imder Article 14 of the Con- 
stitution, and the answer given by their 
Lordships was in the negative. The ded- 
sion was given regarding fimdamental 
right imder Article 14 of the Constitution 
and about no other fundamental rights. 
It was held that the doctrine of waiver 
could have no application to provisions of 
law which have been enacted as a mat- 
ter of constitutional policy. Distinction 
was drawn by the Supreme Court (i) be- 
tween rights conferred on dtizens by sta- 
tutes, commonly known as statutory 
rights; (ii) rights conferred by the Con- 
stitution, i.e., the constitutional rights; 
and (iii) fundamental rights. 

Their Lordships did not spedficaUy 
consider the question whether statutory 
rights can or cannot be waived, but went 
to the length of holding that even non- 
fundamental constitutional rights could 
be waived by dtizens and it is only when 
rights conferred are put on the highest 
pedestal and are given the status of fun- 
damental rights as distinguished from 
other constitutional rights that they be- 
come inviolable, and cannot, therefore, 
be v'aived by a dtizen. In this state of 
law there appears to be absolutely no 
doubt that an objection as to non-senice 
or invalidity of a notice under Section 
106 of the Transfer of Property Act can 
be v'aived by a tenant as he is entitled 
by the express provision of that section 
to contract out of its requirements. We 
particularly so hold because in the Pun- 
jab the reqmrement of the notice in 
question is not even a statutory rer-uire- 
ment in the strict sense, but is invoked 
as a prindple of equity, justice and good 
consdence 
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33. For the foregoing reasons -we hold 
that the judgment of the earlier Di^cm 
Bench of this Court m Bawa Sin^ 

V Kundal LaL 1952 Pun LR 358, 
is no longer good law In view of ^e 
fham of subsequent Supreme Court judg- 
ments already referred to and that the 
ratio of the judgment of the subsequent 
Division Bench m 1968-70 Pun LR 720~ 
(AIR 1969 Puni 261, lays down the cor- 
rect law Our answer to question Ho. I. 
therefore, is:— 

(i) An application for ejectment of a 
monthly tenant under Section 13 of the 
East Punjab Urban Rent Restriction Act 
(3 of 1949) cannot succeed without the 
contractual tenancy being first determin- 
ed a notice under Sectton 106 of the 
Transfer of Property Act, 

(u) No notice under Section 106 of the 
Transfer of Property Act is required to 
be served as a condition precedent for 
filmg an application for eviction of a 
mere statutory tenant whose contractual 
tenancy has already been terminated 
an appropriate notice, or whose tenancy 
has ^eady come to an end by efflux ol 
time or forfeiture or for any other valid 
reason under any of the clauses of Seo- 
tion 111 of tile Transfer of Property Act 
and in whose favour no new contractual 
tenancy has there^er been created, 

(m) A fifteen da:^ notice tmder Sec- 
tion 106 of the Transfer of Property Act 
IS not required to be served even to ter- 
minate a contractual monthly tenancy 
when there is an express stipulation to 
the contra^ m the contract ol tenancy 
or when the service ol such notice Is 
rendered unnecessary by &ar local law or 
usage At the same tune a notice of 
a longer period will have to be served to 
terminate a contractual tenancy where a 
specific term m the contract so requires; 

(iv) Want of service of notice imder 
Section 106 of the Transfer of Property 
Act continues to be a good defence des- 
pite the enforcement of East Puniab 
Urban Rent Restriction Act (3 of 1949) 
m every case in -which such a defence 
would have been vahd and available 
under the general law of the State if the 
Rent Restriction Act had not been en- 
acted as the Punjab Act has not impliedly 
repealed or abrogated Sections 106 and 
111 (b) of the Transfer of Property Act 
or the prmaples of those provisions in 
so far as they have been applied in Pun- 
jab as, prmaples of equity, justice and 
good consaence, 

(v) Nothmg contamed in the Rent Bes- 
tnction Act or this judgment can be 
deemed to require the service of a notice 
under Section 106 of the Transfer of 
Property Act in a case where sudi a 
notice would not have been required if 
the Rent Restnctton Act was not in force; 

(vi) The notice required to be served 
in the Punjab (where the statutory pnv 


visions of Section 106 of the Transfer of 
Property Act do not apply and merely its 
equitable prinaples have been anolied) 
hag to be a notice to qmt or a notice ter- 
minating the tenancy and such notice 
must give reasonable time to quit Con- 
sideri^ the law laid down in vanous de- 
eded cases, fifteen days appear to be the 
rntnimiTtn reasonable penod of such a 
notice;. In the Punjab, however, such a 
notice need not necessarily terminate 
stnctly with the end of a month of the 
tenancy 

Our answer to questions Nos. 2 and 3 
Is:— 

0) Plea of want of notice under Sec- 
tion 106 of the T^mnsfer of Property Ad 
is not such that cannot be waived by a 
tenant A tenant is entitled to waive the 
objection regarding non-issue of such a 
notice if he likes. Waiver is however, 
a dehberate and consaous act as distin- 
guished from estoppel which may be 
created by law Whether the objection 
has in fact been waived or not in a par- 
ticular case IS a question of fact which 
has to be deaded like any other such 
question on the direct and arcumstantia] 
evidence available In a given case, 

(u) Objection as to validity of a notice 
ts merely a part of the main objection as 
to non-issue of the requisite notice ano 
can also be wivrf by a tenant, If he so 
likes, e g , a tenant may accept a shorter 
notice than that of fifteen days to be 
suf&aent notice But the mere denial oi 
receipt of notibe by a tenant may not, M 
proof of service of a notice by ItseU 
amount to waiver of objection as to the 
period of the notice not being reasonable 

34. With the above answers this revi” 
don petition will now go back to the 
learned Single Judge for hearing and dis- 
posal in accordance with law. 

35. SHAJVISHER BAHABUB, J~— 1 
agree. 

55. COPAIr SDfCn. J.i~- I esrsA 
ORDER 

57. P. a PANDIT, (28-10-1968)— 
This may be read m continuation of my 
order dated 23-7-1968 by which, after 
disposing of one of the two conten- 
tions raised by the learned Counsel 
the petitioner. I had referred three points 
of law to a Full Bench for decision in 
order to deade the second contention ol 
the learned CounseL The Full Bench 
answered those three pomts of law 
their decision dated 3rd October 196° 
and the revidon petition has now been 
again placed before me for final disposal. 

38. In view of the Full Bendi 
rion, learned Couns^ for the petitionCT 
has conceded that there was no merit lei» 
in his second contention as welL 
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39. The result is that this petition fails 
and. is dismissed, but ■with no order_ as to 
costs. The tenant is allowed a period of 
one month to vacate the premises. 

.GGM/D.V.C. Petition dismissed. 
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Harbans Lai Nihal Chand, Petitioner v. 
Superintendent of Police, Kamal and 
others. Respondents. 

Ci-vil Writ No. 404 of 1964, D/- 2-4- 
1968. 

(A) Constitution of India, Art, 311 — 
Reversion on account of unfitness to hold 
high officiating post — Order not being 
by W 3 y of punisbinGiitj reversion ^do^ 
not amount to 'reduction in ranl^^tM 
meaning of Art. 311. AIR 1966 SC 1529 
& AIR 1962 SC 794 & AIR 1967 Pimj 139, 
FoU. 

(B) Police Act (1861), Ss. 7 ^d 12 — 
Rules imder, R. 16.3 (Punjab) — Pro- 
ceedings in Criminal Court agamst pohee 
officer for defalcation of govem^nt 
money — Magistrate whUe acqmttmg 
officiM stating that "I admit that noM 
else would have dared to sign this entry 

in T. A. bill but smee it has not 

been proved ” and also recordmg 

that all prosecution witn^s® had resiled 

Held, case was covered by clause (a), 

(b) and (c) and the official coidd not 
claim protection of _ sub-rule (1). 1965 
Cur LJ 509 (Punj), Disting. (Para 6) 

(C) Police Act (1861), Ss. 7 and 12 — 
Rules under, R. 16.38 (1) (Punjab) — 
Criminal offence not connected -with ot- 
ficial relations of delinquent officim -witn 
the public — Rule has no appheah^ 

(D) Police Act (1861), Ss. 7 <md p — 

Rules under, R. 16.24 (1) Cls. (u) and (ui) 
(Punjab) — Police Official not admttog 
misconduct aUeged against him — Cl. (m) 
applies and not Cl. (li). (Para <) 

(E) Police Act (1861), Ss. 7 mid 12 — 

Rides under, R. 16.24 (1) Cl. (i) (Punjab) 
— Summary of allegations — Names ot 
'witnesses and summary of statements 
which those witnesses are ejected to 
make need not be detailed m summa^ 
of allegations. (Para 10) 

' (F) Constitution of India, Art. 311 (2) 

, Police Rules under Police Act (1861), 
Ss 7 and 12, R. 16.24 (Punjab) Delin- 
quent official already having requisite 
copies of statements of ■witnesses to be 
examined in departmental enqui^ imd 
neither disputing the fact nor ^king for 
an o ther set Another set of thosG very 
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copies is not required to be furnished. 

(Para 11) 

(G) Civil Services — Civil Services 

(Classification, Control and Appeal) Rules, 
1930 — Prima facie. Rules do not apply 
to constables employed in Punjab Police 
(Obiter). (Para 11) 

(H) PoKce Act (1861), Ss. 7 and 12 — 

Rules under, R. 16.24 (Punjab) — Scope 
— It envelopes requirements of Art. 311 
of Constitution and Rule 7 of Pxmjab 
Civil Services (Punishment and Appeal) 
Rules, 1952, (Para 11) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Punj 139 (V 54)= 

L. P. A. No. 346 of 1965, D/- 21- 
7-1966, State of Pimjab v. Appar 
Apar Singh 4 

(1967) 1967 SLR 759 (SC), Tirlok 
Nath V. Union of India 11 

(1966) AIR 1966 SC 1529 (V 53)= 

(1966) 3 SCR 106, Di^visional 

Personnel Officer, Southern Rail- 
way V. Raghavendrachar 3 

(1965) 1965 Cur LJ 509={1966) 1 
Lab LJ 226, Amin Lai v. State of 
Punjab 7 

(1965) 1965 Pun LR (S. N.) 89= 

1965 Cur LJ 509, Amin Lai v. 

State of Punjab 7 

(1962) AIR 1962 SC 794 (V 49)= 

1962 Supp (1) SCR 92, State of 
Bombay v. F. A. Abraham 3, 4 

(1961) AIR 1961 SC 1623 (V 48)= 

1961 Jab LJ 702, State of M. P. 

V, CMtaman Sadashiv Waisham- 
payan 11 

(1958) AIR 1958 SC 300 (V 45)= 

1958 SCR 1080, Khem Chand v. 

Union of India 11 
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yana) and Net Ram, for Respondents. 

JUDGMENT: — Harbans Lai petitioner, 
a permanent constable in the Punjab 
Police Force, while officiating in the selec- 
tion grade as Assistant Moharrir, Police 
Lines, Kamal, was reverted to his time- 
scale by the order of the Superintendent 
of Police, Kamal, dated October 26, 1960, 
(Annexure 'H’) on the ground that he 
"could not perform the duty of Naib 
Moharrir in Police Line efficiently”. On 
January 30. 1961, the petitioner w^ sent 
up for trial under Sections 468/420/470-A/ 
471/465, Indian Penal Code, on the allega- 
tion that on May 18, 1960, he had_ made 
a forged entry at serial No. 33 in the 
daily diary of the Police lines, Kamal, 
to the effect that he had left for Hissar 
with the police guard on May 18, 1960, 
and returned on hlay 22, 1960 and ■that 
on the basis of the said entry the peti- 
tioner got a T. A Bill for Rs. 17.22 P^e 
sanctioned and actuaUy received the 
amount of the bill on August 27, 1960, 
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though in fact he bad not gone with the 
police gu^ in question at all. At the 
trial of the Criniinal Case, the petitioner 
admitted having made the relevant entry 
in the daily diary, further admitted that 
he had not gone with the police guard 
on the relevant date and alsn admitted 
having drawn the disputed amount of 
the T. A. Bill but pleaded that having 
made the disputed entry he did not 
leave the Police Lines at the instance of 
Ram Lai Moharrir, though his name was 
included in the guard that was to leave 
for Hissar on that date. He also stat^ 
that he was ready to pay back the 
amount to the Government. He denl^ 
the signature on the T. A. Bill. By his 
judgment, dated May 31, 1961, Shri R. 
K. Jain, Magistrate First C1a«;g, Kama!, 
acquitted the petitioner of the charges 
levelled against him by giving him the 
benefit of doubt. He found that the 
petitioner's name was In the rdevant 
entry from the very start, that the peti- 
tioner did not accompany the guard or 
return with it, that the petitioner did 
receive the amount of Rs. 17.22 False on 
account of the T. A. bill for the period 
May 18. 1960, to May 22. 1960. but that 
the agnature of the petitioner on the 
J A. bill was not proved. He held that 
the signature of Harbans Lai had not 
been properly Identified, Regarding the 
prayer of the prosecution to examine a 
hand^ting expert, the Magistrate ob- 
served as fallows— 

"Further when the police had taken the 
signature of Harbans Lai accused in the 
presence of Shri B. K. Dewan, Magistrate 
it was the duty of the police to send the 
speamens to the Handwriting Expert for 
comparison as to yhether the signatures 
of the accused (sic). The appUcaUon on 
this issue when all the witnesses realed 
was at a much belated stage and could 
not be entertained under S. 540-A. Crimi- 
nal Procedure Code, as It would have 
been nothing but to fill in the lacuna of 
the p^ecutioiL 1 admit that none else 
would have dared to sign tlus entrv 
exhibit P. C. at point P. C/2 as the 
amount was to go to the constable whose 
T. A, was entered but since it has not 
been proved on record that this entry 
was actually signed by Harbans Lai 
cused and it was within his knowledge 
that it related to the T. A, for the period 
from 1&-5-1960 to 22-5-1960. Naturally 
the lack of investigation on this point Is 
to benefit the accused. It Is thus clear 
that the second issue as to who rigned 
the entry Exhibit P. C/2 is not proved 
beyond^ doubt that it was signed by Ihnw 
bans lal accused." 

A departmental enquiry was started 
against the petitioner. The summary of 
allegations (Annexure ’B’) served on the 
petitioner charging him with "grave nds- 
conduct in the dl^harge of his duties as 


a Police Officer, highly imworthy, unbe- 
coming of a member of a disciplinary 
force.” A formal charge-sheet (Annexure 
*0*). dated October 30, 1961, charging the 
petitioner with outright dishonesty and 
grave misconduct, highly imworthy and 
unbecoming of a member of police force, 
was served on the petitioner. Shri Ulfat 
Rai. Prosecuting Inspector of Police. Kar- 
nal, who had been appoint^ 
the Superintendent of Police, Kar- 
naL to hold an enquiry into the said 
charges, gave his report wherein he found 
the petitioner guilty of the charges fram- 
ed against him and recommended that 
the petitioner may be suitably and ap 
propiiately punished. The punisHiu 
authority, that is, the Superintendent o 
Police tentatively agreed with the repor 
of the enquiry officer and thereupon serV' 
ed on the petitioner a formal show-causi 
notice (Anneonire 'D'), dated March 27 
1962, alongwith a copy of the findings o: 
the enquiry officer. The Superintenden 
of Police further stated in the notici 
that upon a careful consideration of th( 
^dings of the enquiry officer and in par- 
ticular of the conclusions reached bs 
him m respect of the charges framec 
the petitioner, he (Superintendeni 
of Police) was provisiondly of the opiniot 
that the penalty of dismibal should b« 
inflicted ©n )he petitioner. The show 
cauM notice was served on the petltionei 
by the Superintendent of Police personal- 
ly ^ter calling the petitioner in his office 
and after hearing h^ the petitioner wa: 
given an opportunity of showing cause 
against the action proposed to be taker 
Md was asked to submit his representa- 
wn in writing, if any, within certain spe- 
cined time. The petitioner submitted a 
wntten reply denying the allegations 
against him. After hearing the petitioner, 
the Superintendent* -of Police, by his de- 

impugned order, dated June J, 
1962 (Annexure 'E'), believed the evi- 
drace against the petitioner, dealt with 
the tedmical points raised by him, held 
that the_ departmental enquiry against 
the petitioner had been correctly orfered 
and conducted in accordance ^th the 
Piwdure laid down in the police rules 
and instructions on the subject He also 
recorfed a finding to the effect that the 
Petitioner had been given full opportu- 
ni^ to cross-examine the prosecution 
mtnesses and to offer his defence. He 
further held that the guilt of the peti- 
toner was fully and conclusively provrf 
from the evidence on the record. He, 
therefore, direcrted the dismissal of the 
petitioner from the service xrith efferi 
from June 1, 1962, 

petitioner’s appeal, preferred to 
tte Ifeputy Inspector-Gene^ of Police 
Ambala Range, against his dismissal and 
his fipther revision, submitted to the 
Additional Inspector-GOTcr^ of Police, 
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against the first appellate order, were dis- 
missed by the app^ate authority and the 
revisional authority on October 23, 1962, 
and January 31, 1964, respectively (An- 
nexures 'F’ and 'G’). Thereupon, the pre- 
sent writ petition was filed by Harbans 
LaL 

2. The Superintendent of Police ^d 
the Deputy Inspector-General of Police, 
Ambala Range, have filed their separate 
written statements. The petitioner has 
ffled a replication, in reply to which a 
further affidavit has been sworn by Shri 
Kanwar Randip Singh, Deputy-Inspector- 
General of Police, Ambala Range. 


3. Mr. Hans Raj Aggarwal, learned 
counsel for the petitioner, while impugn- 
ing the original and appellate orders of 
the dismissal of the petitioner, firstly 
urged that the petitioner having been de- 
partmentally punished on October 26, 1960 
(Annexure 'H’), he could not be punishea 
a second time on the same charge. This 
argument appears to be wholly miscon- 
ceived. There is nothing at all to show 
that the order of petitioner’s reversion 
(Annexure 'H’l was passed by way of 
punishment. On the contrary, the order 
clearly shows that the reversion was 
directed as the petitioner was not found 
to be efficient enough to perform tlw 
duties of the selection grade post agamst 
which he was officiating. The argument 
of Mr. Aggarwal was that reversion sim- 
pliciter is always a punishment md even 
if it is from an officiating rank to a sub- 
stantive one on accoimt of a person bemg 
found unfit to officiate ffi the ^l^her 
rank, the provisions of Article 311 of the 
Constitution are attracted. This conten- 
tion of the counsel is exactly contra^ to 
the law settled by their Lordships of the 
Supreme Court in the Divisional Person- 
nel Officer, Southern R^way v. b, 
Raghavendrachar, AIR 1966 S. C. 1529. 
Reversion, from a post to which an incuni- 
bent has been provisionally promoted 
was held not to amount to reduchra m 
rank. In State of Bombay v.^ F. ^ 
Abraham, AIR 1962 S. C. 794, their Lord- 
ships of the Supreme Court e:wressiy 
refused to agree with the obse^ahom of 
the Nagpur High Court m M. A. Wahe^ 
V. State of Madhya Pradesh, AIR 19o4 
Nagpur 229, to the effect that when a pOT- 
Eon officiating in a post is reverted for 
unsatisfactory work, his reversion vrauld 
amount to a reduction m rank, to Abra- 
m’s case, AIR 1962 SC 794 the^preme 
Court took the view that the Govern- 
ment had a right to consider the smtabi- 
lity of the ofBcial concerned to hold the 
post to which he had been appomted to 
officiate and that it was entitled for that 
purpose to make enquiries about to st- 
ability. Nothing^ more appears to have 
happened in the instant case. 

4. In the State of Punjab v. Appar 
Apar Sjnf Th, Letters Patent Appeal No. 


346 of 1965, decided on July 21, 1966= 
(AIR 1967 Pimj 139), it was held that 
unless the reduction is by way of punish- 
ment it cannot be called into question 
because the provisions of Article 311 (2) 
of the Constitution are not otherwise at- 
tracted. Following the law laid down by 
the Supreme Court in F. A. Abraham’s 
case, AIR 1962 SC 794 and the judgment 
of this Court in Appar Apar Singh’s case, 
L. P. A. No. 346 of 1965, D/- 21-7-1966= 
(AIR 1967 Punj 139), I hold that the 
order of the petitioner’s reversion (An- 
nexure 'H’) was not by way of punish- 
ment and did not amount to 'reduction 
in rank’ within the meaning of Article 
311 of the Constitution. From this find- 
ing, it follows that the said adroinistra- 
tive -order of reversion on account of un- 
fitness of the petitioner to hold the higher 
officiating post did not har disciplinary 
proceedings against the petitioner for any 
misconduct or default in the officiating 
rank. As stated by the Superintendent of 
Police in his return, the reversion was 
under Police Riile 13.5 (4) and. was in 
order. 

5. The second argument advanced by 
Mr. Hans Raj Aggarwal was that the im- 
pugned disciplinary proceedings against 
the petitioner were barred by Police 
Ride 16.3, as the petitioner had been ac- 
quitted by a competent Criminal Court in 
his prosecution imder the Penal Coda 
Police Ride 16.3 states — 

"16.3 (1) When a Police Officer has 
been tried and acqmtted by a Criminal 
Court he shall not be punished depart- 
mentally on the same charge or on a dif- 
ferent charge upon the evidence cited in 
the Criminal case, whether actually led 
or not, unless — 

(a) the criminal charge has failed on 
technical groimds; or 

(b) in the opinion of the Court or of 
the Superintendent of Police, the prose- 
cution witnesses have been won over; or 

(c) the Court has held in its judgment 
that an offence was actually committed 
and that suspicion rests upon the Police 
Officer concerned; or 

(d) the evidence cited in the criminal 
case discloses facts uncoimected with the 
charge before the Court which justify 
departmental proceedings on a different 
charge; or 

(e) additional evidence admissible tmder 
Ride 16.25 (1) in departmental proceed- 
ings is avadahle. 

( 2 ) • • * * • 

»»»#*” 

Whereas it is clear that the petitioner 
was not punished departmentally 'on the 
same diarge’, I need not go into the ques- 
tion whether the different charge upon 
which he was pimished, was based "upon 
the evidence cited in the cr imin al case’’ 
or not, in view of the fact that I agree 
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with the learned Advocate-General for 
the State of Haryana that this case falls 
within the category of cases excluded by 
clauses (a1 fb) and (c) from the purview 
of sub-rule (1) of Rule 16 3 The case 
fallt; Within clause (a) because the De- 
puty Inspector-General of Police and the 
Ad^tional Inspector-General of Police 
correctly found that the Cnmlnal Court 
had acquitted the petitioner on a tetimi- 
cal ground. In this connection, the De- 
puty Inspector-General of Police (the 
appellate authority) held as follows— 

"The provisions of Police Rule 16 3 in 
this respect have not been ignored. The 
ennunai cha^e was held to have failed 
primarily because the investigating o£B 
cer did not prove the handwnting of 
the defaulter by an expert evidence 1 
agree that tlus was an omission of a tedi- 
nical nature during the investigation, but 
all the same even the Court has observ 
ed that it could be nobody else but the 
defaulter who could have comnutted the 
offence. The relevant observations of 
the Court are as follows — 

T admit t^t none else would have dar- 
ed to sign this entry Exhibit P C. at 
point P C/2 as the amount was to go 
to the constable whose T A. bill was 
entered.' 

This observaboB of the Court has esta- 
blished that the T A. bill was drawn by 
the defaulter with dishonest intention. 
Keeping this observation of Court In 
view the finding and the order of the 
Supermtendent of Police can be held fidly 
Justifiable.’ 

When the matter went up in revision to 
the Additional Inspector-Generd of 
Police, he held in this connection— 

"This contention was alw discussed in 
detail by the Deputy Inspector-General in 
his appellate order There is no doubt 
that the revisionist was acquitted by the 
Court but the Court while passing the 
order clearly mentioned as follows — 

T admit that none else would have dared 

PiEn •wfi.TJ 9 <i. -pwift 

P C/2 as the amount was to go to the 
constable whose T A. was enter^ but 
since it has not been proved on record 
that this entry was actually signed by 
Harbans Lai accused and it was within 
his knowledge that it ridated to the T A. 
for the period from 18-5-1960 to 22-5- 
1960 Naturally the lack of inve^gation 
on this pomt is to benefit the accused. It 
Is thus clear that the second issue as to 
who signed the entry Exhibit P CJZ fa 
not prov^ beyond doubt that It was 
Eign^ by Harbans Lai accused. In the 
light of my above discussion, I giving the 
benefit of doubt to Harbans Lai accused 
acqmt of the charge under Sections 
468/471-A/420/4'77-A.' 

In accordance with the provisions of 
Police Rule 16 3 the departmental en- 
quiry was correctly held and there Is no 


force in contention of the revisio- 
nist’' 

It appears from the above-said discussion 
on tids pomt Irr the departmental autho- 
rities that the petitioner escaped convic 
tion m the cnimnal proceedings merely 
because of a technical flaw in the invesU- 
gabon of the case 

6 The case would also fall tmder 
dause fb) if either the Court or the 
Superintendent of Police was to be of the 
opinion that the prosecution witnesses 
had been won over In this case the cn- 
muial Court recorded a clear finding to 
the effect that 'all the witnesses resiled 
which IS, for all practical purposes equal 
to stating that they had been won over 
The Superintendent of Police has also 
stated in paragraph 6 (u) of his return 
that according to his finding the peb- 
boner h^ won over three material wit- 
nesses who had at the tnal resiled from 
their statements under Section 161 of the 
Code of Cnniinal Procedure This is 
enough to bring the case squarely under 
clause (b> In any event, the Criminal 
Court impliedly held that the effeoce of 
cheating the Government of the amount 
in quesbon had actually been committed 
sod the passage m the Judgment of the 
learned Magistrate already quoted abote 
ta the quotabon from the orders of the 
departmental authorities leaves no doubt 
in my mind that when the Magistrate 
stated that T admit that none else would 
have dared to sign this entr^ while re- 
ferring to the entry In the T A- bill, he 
sbll proceeded to acquit th* petitioner’ it 
was merely because the said convicbon m 
the mind of the Magistrate was treated 
by him as not raising the status of the 
g^t of the pebtioner who was the police 
officer concerned above stispi'-ion. This 
brings the case within the excepbon con- 
tained m clause (c) 

7 Mr Hans Raj Aggarwal referred to 
the judgment of Shamsher Bahadur J- 
In Amin Lai v State of Punjab 
Cur LJ 609 (PunJ) and argued that the 
pebboner havmg been acquitted by the 
Criminal Court could not be again tried 
departmentally The State does not ap- 
pear to have invoked the clauses (a) and 
(b) of the excepbon to the rule in Amm 
I^s case. 1965 Cur LJ 509 (Punj) Only 
clauses (c) and (d) were invoked. On the 
facts of that case, it was held by the 
learned Judge that the relevant observa- 
tions la the judgment of the Cnimnai 
Court could not possibly lead to the infer- 
ence that some suspiaon still attached to 
the Pobce Official concerned. Similarly, 
It was held that clause (d) could not be 
Invoked against the police offiaal con- 
cerned. Each case depends on Its own 
facts and the judgment of Shamsher 
Bahadur J., in /inin Lais case, 1965 Cur 
LJ 509 fPunjT (a short-note of wdiich also 
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appears in 1965 Pun LR (S. N.) 89) is of 
no avail to the petitioner. Considering 
all the circumstances of the case, I am 
convinced that the protection afiorded by 
the purvievv of sub-rule (1) of Police 
Rule 16.3 is not available to the peti- 
tioner. 

8. The third submission of Mr. Aggar- 
wal was that the impugned departmental 
proceedings were barred by Police Rule 
16.38 (1), as_ immediate information of 
the commission of the ofience was not 
given to the District Magistrate and the 
departmental proceedings were not con- 
ducted after obtaining a decision of the 
District Magistrate permitting the same. 
Rule 16.38 (1) reads— 

"16.38 (1) Imm ediate information shaU 
be given to the District Magistrate of 
any complaint received by the Superin- 
tendent of Police, which indicates the 
commls^on hy a Police OfScer of a Cri- 
minal oSence in connection with his offi- 
cial relationi; with the public. The Dis- 
trict Mag^rate will decide whether the 
investigation of the complaint shall be 
conducted by a Police Officer, or made 
over to a selected Magistrate having 1st 
Class powers.” 

I am in full agreement with the decision 
of the departmental authorities on this 
question to the effect that the protec- 
tion of the above said rule cannot possi- 
bly be invoked by the petitioner on the 
short ground that the charges, on which 
the petitioner has been punished and 
indeed even the offences for which he 
was charged in the criminal case, had no 
'connection with his official relations with 
the public’. A plain reading of the above- 
quoted nde would show that it has no ap- 
plication to a case of a criminal offence 
which has no connection with tte official 
relations of the delinquent police official 
with the public. 

9. The last submission of the learned 
Counsel for the petitioner was that Arti- 
cle 311 (2) of the Constitution and prm- 
ciples of natural justice have been vio- 
lated in this case inasmuch as — 

(i) Prosecuting Inspector Ulfat Rm was 
not competent and only the Superinten- 
dent of Police was competent under 
Police Rule 16.24 (2) to serve the charge- 
sheet on the petitioner; 

(ii) the summary of allegations (An- 
nexure *B’) was vague and did not com- 
ply with Police Rule 16.24 (1) inasmuch 
as the names of the witnesses and sum- 
mary of the statements which the prose- 
cution witnesses were expected to give, 
had not been detailed in the summary of 
allegations; 

(iii) copies of statements ^ of witnesses 
recorded during the preliminary enquiry 
had not been furnished to the petitioner; 
and 

(iv) the Superintendent of Police had 
issued the show-cause notice (Annexure 


'D’) merely on the report of the enquiry 
officer without applying his own minrt to 
the matter. 

In order to appreciate these points it is 
necessary to notice the following addi- 
tional facts which have been proved iq 
this case by the affidavit (written state- 
ment) of the Superintendent of Police^ 
Khtnal, dated April 16, 1964^ — 

(1) Shri Ulfat Rai, the then Prosecuting 
Inspector of Police, Kamal, had been ap- 
pointed by Shri M. L. Puri, the then 
Superintendent of Police, Kamal, on July 
29, 1961, to prepare the departmental file 
against the petitioner; 

(2) At the time of his prosecution in 
the Criminal Court, the netitioner had 
been supplied with copies of all the 
documents referred to in sub-section (4) 
of Section 173 of the Code of Criminal 
Procedme which, inter alia, included 
copies of statements of prosecution wit- 
nesses. The material witnesses examin- 
ed in the departmental enquiry were the 
same persons who had been the prosecu- 
tion witnesses in the trial of the criminal 
case; 

(3) The petitioner never made any re- 
quest for supply of copies of statements 
of witnesses recorded during the prelimi- 
nary enquiry; 

(4) The Superintendent of Police, Kar- 
nal, after consideration of the findings 
and the conclusions reached by the en- 
quiry officer was provisionally of the opi- 
nion that penalty of dismissal should be 
inflicted on the petitioner. The Superin- 
tendent of Police had applied his mind to 
the merits of the facts before issuing the 
notice; 

(5) The petitioner was called twice by 
the Superintendent of Police, Kamal, in 
his presence once on March 27, 1962, 
when the show-cause notice (Annexure 
'D’) was served on him and again on May 
17, 1962 to show-cause against the pro- 
posed penalty; and 

(6) Before passing the final order of 
disniissal the show-cause notice (Annex- 
ure 'D’) was duly served on the petitioner 
and his representation there-against was 
taken into consideration by the Superin- 
tendent of Police, KamaL 

Police Rule 16.24 may at this stage be 
set out — 

"16.24 (1) The following procedure shall 
be followed in departmental enqiiines — 

(i) The Police Officer accused of miscon- 
duct shall be brought before an officer 
empowered to punish him, or such supe- 
rior officer as the Superintendent may 
direct to conduct the enquiry. That offi- 
cer shall record and read out to the ac- 
cused offlcei a statement summarising the 
alleged misconduct in such a way as to 
give full notice of the circumstances in 
regard to w’hich evidence is to be record- 
ed. A copy of the statement will also be 
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EUppUed to the accused officer free of 

U the accused Police Officer at this 
Btaee admits the misconduct alleged 
against >nTn, the officer conducting the en- 
quiry may proceed forthwith to frame a 
charge, record the accused officer's plea 
and any statement he may wish to make 
In extenuation and to record a final order, 
if it is withm bis power to do so, or a 
finding to be forwarted to an officer em- 
powered to deade the case. When the 
allegations are such as can form the basis 
of a cnminal charge, the Supermtendent 
shall deade at tlus stage, whether the 
accused shall be tried depaiimentally first 
and iudio^y thereafter 
(Ui) If the accused police oHicer does 
not admit the misconduct, the officer con- 
ducting tte enquiry shall proceed to 
record such evidence, oral and document- 
ary m proof of the accusation, as U 
av^able and necessary to support the 
charge. Whenever possible, vntnesses 
shall be examined direct, and m the 
presence of the accused, who shall be 
^ven opportumty to take notes of their 
statements and cross-examine them. The 
officer conducting the enquiry is em- 
powered, however, to bring on to the 
record statement of any witness 
whose presence cannot, in the opinion of 
such officer be procured without undue 
delay and expense or inconvenience, if 
be considers such statement necessary, 
and provided that It has been record^ 
and attested by a Police Officer supe- 
rior m rank to the accused officer or by a 
Magistrate, and is signed by the person 
making it. This statement shall also be 
read out to the accused officer and he 
shall be given an opportumty to take 
notes. The accused shall be bound to 
answer any questions which the enquiring 
officer may see fit to put to him with a 
view to eluadatmg the facts referred to 
In statements or documents brou^t on 
the record as herein provided. 

(Iv) When the evidence in support of 
the allegations has been recorded the en- 
quiring officer shall, (a) if he considers 
that such allegations are not substantiate^ 
either discharge the accused hunselt if 
he is empowered to punish him or re- 
commend his discharge to the Supenn- 
tecdent, or other officer, who may be so 
empowered, or (b) proceed to frame a 
formal charge or charges in wnting ex- 
plam them to the accused officer and call 
upon him to answer them. 

(v) The accused officer shall be requir- 
ed to ®tate the defence witnesses whom 
be wishes to call and may be given tune. 
In no case exceeding forty-eight houri 
to prepare a list of such witnesses, to- 
gether with a summary of the facts as 
to which they will testify The enquir- 
ing officer shall be empowered to refuse 
to hear any witnesses whose evidence ha 


considers will be Irrdevant or unneces- 
sary m regard to the specific charge 
framed. He shall record the statements 
of those defence witaesses whom he de- 
cides to admit in the presence of the ao* 
cused, who shall be allowed to address 
questions to them, the answers to which 
*hall be recorded, provided that the en- 
qinnng officer may cause to be recorded 
by any other Police Officer superior In 
r ank to the accused the statement of any 
such witness whose presence cannot be 
secured without undue delay or incon- 
vemence, and may bring such statement 
on to the record. The accused may file 
documentary evidence and may for this 
purpose be allowed access to such files 
and papers, except such as form part of 
the record of the confidential office of the 
Superintendent of Police, as the enquir- 
ing officer deems fit The supply of C(> 
pies of documents to the accused shall 
be subject to the ordin^ rules regard- 
ing copying fees. 

(vi) At the conclusion of the defence 
evidence or if the enquiring officer so 
directs, at any earlier stage following the 
framing of a charge, the accused shall 
required to state his own answer to the 
di^e He may be pennitted to file a 
wntten statement and may be given tim^ 
not exceeding one week, for its prepara- 
tion. but shall be bound to make an oral 
statement in answer to all questions 
which the enquiring officer may see fit 
to put to him. arisiDg out of the chaig^ 
the recorded evidence, or his own writ- 
ten statement 

(vu) The enquiring officer shall pro- 
ceed to pass orders of acquittal or 
punishment, if empowered to do so or to 
forward the case with his finding and 
commendations to an officer having the 
necessary po^Aers. Whenever the officer 
passing the orders of punishment propo- 
ses to take mto consideration the adverse 
entries on the previous record of the a> 
cused Police Officer, he shidl provide 
reasonable opportumty to the defaulter 
to defend himself and a copy or at 1®^ 
a gist of those entries shall be conveyw 
to the defaulter and he shall be asked tp 
give such explanation as he may deem fit. 
The explanation furnished by the 
faulter shall be taken into account W 
the officer before passing orders In th^ 
case 

(vui) Nothing in the foregoing 
diall debar a Superintendent of Police 
from makmg or causmg to be made a 
preiiminary investigation into the con- 
duct of a suspected officer Such an en- 
quiry 13 not infrequently necessary to 
ascertain the nature and degree of mi> 
conduct which is to be formally enqmred 
Into The suspected Police Officer may 
or may not be present at such preliminary 
^uiry. as ordered by the Supennto- 
dent of Police or other gazetted officei 


1969 


garbans Lai v. Supdt of Police (Narula J.) [Pr. 9] Pnni. 137 


fnitia tirijj the investigalioi^ but shall ncrt 
cross-examine witnesses. The file of such 
a preliminary investigation shall form 
not part of the formal departmental 
cord, but statements therefrom inay be 
brought to the formal record when toe 
witnesses are no longer available m the 
circumstances detailed in cla u se _ (ui) 
above. AH statements recorded durmg a 
preliminary investigation should be sign- 
ed by the person m akin g them ana at- 
tested by the officer recording them. 

(ix) No order of dismissal or reduction 
in rank shall be passed by an officer em- 
powered to dismiss a Police Officer or 
reduce in rank until that 0 ^ 9 ^ ^2 
been given a reasonable opportunity 01 
showing cause against the action propos- 
ed to be taken in regard to him, pro- 
vided that this shall not apply— 

(a) where a Police Officer is disi^sed 
or reduced in rank on the ground of con- 
duct which led to Ms conviction on a cn- 
minal charge; or 

(b) where the officer empowered to 

dismiss him or reduce him in u 

satisfied that for some reason to he r^ 
corded by that officer m wntog. it is not 
reasonably practicable to_ give to that 
Police Officer an opportunity of showmg 

^Fetore an order <^is^sal or reduc- 

feon in rank is passed, the officer to be 

punished sbaU be produced before toe 
officer empowered to pumsh him, and 
S br^ormed of the charges proved 
SSiist hiS. md called upon to show 
cause why an order of dismissal or r^ 
duction in rank should not be passed, ^y 
reprSmtation that he may inake sh^ 
be recorded, sh^ form part of the r^ 
cord of toe case, and shall be taken mto 
consideration by the officer f^ipowered to 
punish him before toe final .order is 

’^^Prortded that if, owing to the compU- 
mtpd nature of toe case or other si^- 
dent reason to be recorded, the_ officer 
empowered to impose toe pun^toent 
considers tMs procedure mappropnat^ he 
may inform the officer to be pushed m 
writing of the charges proved agamst 
^d caU upon him to show cause m 
writing why an order of dism^sal or r^ 
duction in rank should not be_ passed. 
Any written representafaon received shah 
be placed on the record of the case md 
taken into consideration before toe final 
order is passed. 

. (2) (i) Notwithstanding anything con- 
stained in sub-rule (1) a Supermtradent 
'of Police or any officer of rank liigfier 
than Superintendent may institute, or 
cause to be instituted, ex parte proceed- 
ings in any case in wMch he is sausfied 
that the defaulter cannot be found or 
that in spite of notice to attend the de- 
faulter is deliberately evading service or 
refusing to attend without due cause. 


(ii) The procedure in such parte pro- 
ceedings shall, as far as posable, conform 
to the procedure laid down in sub-rule 

Provided that the defaulter shall be 
deemed — 

(a) not to have admitted the aUegations 
contained, in the summary of misconduct, 
and i 

(b) to have entered a plea of not guilty 
to the charge; 

Provided further toat the defaulter, if 
he subsequently appears at any stege 
during the course of the proceedings 
shall not be entitled to claim de novo 
proceedings or to recall for cross-exami- 
nation any witness whose evidence has 
already been recorded. He shall, _ how- 
ever, be fully informed of the evidence 
wMdi has led against him and shall be 
permitted to take notes thereot He shall 
also be furnished with a copy of the sum- 
mary of misconduct and of the charge or 
charges framed” 

Regarding the first objection of the 
petitioner against the departmental en- 
quiry it is noteworthy toat the petitioner 
has not been able to point out any statu- 
tory rule requiring toe Superintendent 
of Police to serve the charge-sheet per- 
sonally on a delinquent police constable. 
In paragraph 6 (v) of the writ, petition 
reliance has been placed on Police Rule 
16.24 (ii) in support of the petitioner’s 
contention to the effect that the Super- 
intendent of Police alone was competent 
to charge-sheet the petitioner. The argu- 
ment appears to be misconceived. Clause 
(ii) of sub-rule (1) of Police Rule 16.24 
applies only to a case where the accused 
Police Officer "admits the misconduct al- 
leged against him”. The petitioner ad- 
mittedly never adopted that course. It 
is clause (iiil of sub-rule (1) of Rule 
16.24 wMch applies to the petitioner, as 
he did not admit the misconduct aUeg^ 
against bim. In such an eventuality it is 
"the officer conducting the enquiry” who 
is to proceed to record evidence in proof 
of the accusation and then to proceed 
under clause (iv), that is: (a) if he con- 
siders that the allegations against the 
accused police official are not substan- 
tiated, to discharge him or recommend 
Ms discharge to the Superintendent, or 
(b) proceed to frame a formal charge or 
charges in vuiting, explain them to the 
accused Police Officer and call upon 
to answer them. Since the Prosecuting 
Inspector Ulfat Rai had been duly ap- 
pointed by the“ then Superintendent of 
Police, Karnak as "the officer conducting 
the enquiry”, he was the only competent 
person under clause (iv) of sub-rule (1) of 
Police Rule 16.24 to frame a, forn^ 
charge or charges in writing against the 
petitioner. It is admitted that Prosecut- 
ing Inspector Ulfat Rai was the enpuiry 



138 Pnnj iPrt- 9-111 Earbans Lai v Supdt of Police (Narula J ) 

officer The charge-sheet (Aimexure t?) 
dated October 30 1961 and the summary 
of allegations (Annexure BT "were dr^m 
by him- I am, therefore unable to find 
any irregulanty m this procedure. 


A.LB. 


10 Nor have I been able to find any 
force m ie second pomt urged by Mr 
Aggaryal to the eSect that the summary 
of allegations did not fulfil the require- 
ments of clause (i) of sub-rule (1) cA 
Police Rule 16 24, as the names of the 
witnesses and summary of statements 
which those witnesses were expected to 
maTcp had not been detailed therein. No 
law has been ated before me which re- 
quires any such thmg to be done The 
summary of allegations (Annexure B) 
contains a faithful account of the allega 
hons against the petitioner into whidi 
the enquiry had to be conducted, and 
contains the requisite detail mcluding (i) 
the name and particulars of Head Cons- 
table Bam Jas under whom the police 
guard had to escort the prisoners to the 
Borstal Jeul. Hissar on May 18 1960 
(ul particul^ of the relevant entries in 
the daily diary (ui) particulars of the 
T A. bill and of Constable Jagtar Singh 
who had prepared the bill, (iv) particu 
lars of Head Constable Gobmd Lai, BiB 
Clerk, who had checked the T A. bill, 
fvl particulars and names of the cons- 
tables for giving reference to the depar 
ture and return reports, whose bills had 
been returned, and (vi) other znatenal 
Informahon. In the circumstances of this 
case nothing more could conceivably be 
required Ho give full notice of the or 
cumstances m regard to which the evi 
dence was to be recorded by the enquiry 
officer The procedure adopted was in 
entire conformity with Police Rule 1624 
( 1 ) 


never having asked for copies of the 
statements of the witnesses not been 
demed by the petitioner in ins replica 
tic^ On these facts, counsel can^ 
derive any benefit from the law laid 
down by their Lordships of the Supreme 
Court in Khem Chand v Utdon of India, 
air 1958 SC 300 or in State of Madhya 
Pradesh v Chintaman Sadashiva W^- 
fihampayan. AIR 1961 SC 1623 ^uns4 
then referred to the judgment of the 
Supreme Court in Itrlok Nath v Union 
of India, 1967 SLR 759 (SC) and argued 
that the enquiry held without the sup- 
ply of copies of statements should be 
regarded as the one In violation not only 
of Rule 55 of the Civil Services (ClassI 
fication. Control and Appeal) Rules 1930 
but also of Artide 311 (2) of the Consti 
tubon. I do not think it has ever been 
laid down by the Supreme Court or fay 
any other Court that if a delmquent 
Government Official does not dispute that 
he already had the requisite copies of 
statements of witnesses to be e x a rnm eoi 
in the departmental enquiry and does notj 
^ lor another set of them, any law ot 
rule requires or envisages the necessity! 
of the department supplyuu? such official 
another set of those very copies 


11 The third point pressed on behalf 
of the peUlionec is equally devoid of 
merit for more than one reason. The 
summary oi allegations as well as the facts 
stated m the returns filed by the respon 
dents show that the witnesses examined 
against the petitioner m the departmental 
enquiry were the same as had been exa 
mined earlier at the cnmmal triaL The 
petitioner does not dispute that he was 
already in possession of the statements 
given by those witnesses during the cri 
minal investigation as well as the state- 
ments given by them at the trial of the 
case. The argument of the learned 
Counsd fo- the respondents has been that 
in spite of this fact if the petitioner had 
agam ^ked for another set of copies o! 
statements given by the witnesses hi pro- 
ceedings under Section 16l of the Code 
of Cmmnal Procedure they would have 
had no hesitation in supplying the 
The averment of the Supermtendrait 


In this view of the matter it 
necessary to dedde whether the uvi? 
^rvices (Classification. Control and Ap-i 
peal) Rules 1930 have any appliration to 
the petitioner though I am inclined to] 
think pnma fane that those rules do not 
apply to constables employed in the 
Punjab Pobce The 1930 Rules apply » 
the Central Government servants, as « 
apparent from Rule 3 thereot Tne 
Police Rules which contain Rule 
have been framed under Sections 7 
12 of the Police Act, the material part oi 
which is in the following terms— 

7 Subject to the provisions of 
311 of the Constitution and to ^ch itow 
as the State Government may from 
to time m^e under this Act, 
tor General. Deputy Inspector G^r^ 
Assistant Inspectors^eneral and 
Superintendents of Police may at anyb^ 
dismiss suspend or reduce any 
OfTcer of the subordinate , iS 

they shall think remiss or negbeent in tn 
discharge of his dubes or unfit tor m 
same* 




12 The Inspector Gener^ of 
may from bme to time, subject to t 
approval of the State Government 
such orders and Rules as he shall oeOT 
expedient relative to the organ^u 
classification and distribution of w 
Pohee Forc^ the_ places gntj 


Police (reproduced m an earher part of m^bem^'or the^ForcT^shall resid^ 
this judgment) regarding the petitioner the particular sendees to be pertosm®* 
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by them; their inspection, the description 
of arms, accoutrements and other neces- 
saries to be fiimished to them; the col- 
lecting and communicating by them of 
intelligence and information, an d all such 
other orders and Rules rdative to the 
Police Force as the Inspector General 
shall, from time to time, deem expedient 
for preventing abuse or neglect of duty, 
and for tendering such force efficient in 
the discharge of its duties.” 

The rules framed under the above-said 
provisions of the Police Act, 1861, are not 
only subject to Article 311 of the Consti- 
tution, but also subject to such rides as 
the State Government may, from time to 
time, make. Corresponding to 1930 Cen- 
tral Rules, the State Government has 
framed the Punjab Civil Services 
(Punishment and Appeal) Rules, 1952. 
Rule 7 of the said Punjab Rules corres- 
ponds to Rule 55 of the Central Rules. 
Police Ride 16.24 appears to me to en- 
velop the requirements of Article 311 of 
the Constitution as well as the material 
requirements of Rule 7 of 1952 Punjab 
Rules. On the facts of this case, none of 
the relevant rules, or even the ordinary 
principles of natural justice, appears to 
have been violated in the disciplinary 
proceedings conducted against the peti- 
tioner in spite of the non-supply of the 
•c, copies of the statements of the prosecu- 
-^tion witnesses. 

12. In giving a dedsion about the 
last submission of Mr. Aggarwal, I have 
to prefer the affidavit of the Superin- 
tendent of Police read ivith the relevant 
part of the show-cause notice itself (Aime- 
xure ‘13’) to the effect that the petitioner 
had been called by the Superintendent of 
Police personally on Aiarch 27, 1962, after 
he had considered the report and findings 
of the enquiry officer and come to a pro- 
idsional decision about inflicting a major 
penalty on the petitioner and I cannot 
possibly believe the impression of the peti- 
tioner to the effect that the Superinten- 
dent of Police did not at all apply his mind 
to the matter. 

13. No other point having been urged 
In this case, the writ petition fails and is 
dismissed with costs. 

RSK/D.V.C. Petition dismissed. 
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Sadhu Singh Balrvant Singh, Appellant 
-'V. Smt. Jagdish Kaur Sadhu Singh, Res- 
pondent. 

F A. F. O. No. 83-M of 1966 and Civil 
hCsc. No. 3086 of 1967. D/- 28-3-1968. 

Hindu Marriage Act (1935), S. 9 — > 
Petition by husband for restitution of 


conjugal rights — Burden of proof — Ex- 
pression "vtithout reasonable excuse" — 
Meaning of. 

Sub-section (1) of S. 9 indicates that 
the petitioner seeking restitution of con- 
jugal rights, in order to get a decree, has 
to prove two things: (i) that the respon- 
dent has withdrawn from the society of 
the petitioner, and (ii) that such with- 
drawal has been without reasonable ex- 
cuse. The word ‘excuse’ appears to have 
been advisedly used. It is something less 
than ‘justification’, and something more 
than a mere whim, fad, or brain-wave of 
the respondent. It is a fact which has to 
be determined with reference to the res- 
pondent’s state of mind in the particular 
circumstances of each case. The scope of 
the word ‘excuse’ is not restricted to the 
grounds which under sub-section (2) of 
the section can be taken in answer to a 
petition for restitution of conjugal rights, 
because in view of Sections 101, 102 and 
103 of the Evidence Act, the burden of 
proving the aforesaid twdn conditions in 
sub-section (1) rests on the petitioner. He 
has to succeed on the strength of his own 
case. He cannot take advantage of the 
weakness of the defence. Case law dis- 
cussed. (Para 13) 

Cases Referred: Chronolofpcal Paras 
(1967) 1967-69 Pun LR 566, Roshan 
.Lai V. Basant Kumari 11 

(1967) 1967-69 Pun LR 603, Gurdip 
Kaur V. Partap Singh 11 

(1962) AIR 1962 AH 447 (V 49), 

Smt. Mango v. Prem Chand 13 

(1959) AIR 1959 Punj 162 (V 46)= 

61 Pun LR 188, Mst. Gurdev 
Kaur V. Sarwan Singh 13, 14 

(1954) 1954-3 AU ER 208=1954-1 
WLR 1051, Spicer v. Spicer 11 

(1950) 1950-1 All ER 832=48 LGR 
384, Munro v. Munro 13 

(1947) 1947-1 All ER 630=177 LT 
148, Gardner v. Gardner 11 

H. S. Wasu with L. S. Wasu, for Ap- 
pellant; Har Parshad with Dr. A. S. 
Anand, for Respondent. 

JUDGIVIENT: — This appeal by the 
husband is directed against an order, 
dated 16-8-1966, of Shri Radha Krishan 
Battas, Subordinate Judge, Ist Class, 
Rupar, by which the appellant’s petition 
under Section 9 of the Hindu Marriage 
Act, 1955, (hereinafter referred to as 'the 
Act’) for restitution of conjugal rights 
against the wife, was dismissed. 

2. The appellant was married to the 
respondent on 29-3-1964. He is serving as 
a Physical Education Supervisor in a 
school under the control of the Fertilizer 
Corporation of India at Naya NangaL 
Respondent Jagdish Kaur is the daughter 
of Dr. Ajmer Singh of Ludhiana. She 
was at all material times employed and 
posted as teachress in Government bCddle 
School, Ludhiana. After the marriage. 
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the parties went for a honeymoon tour to 
Simla, where they hved together for 
about 7 days Thereafter, the couple 
went to the house of Dr Ajmer Smgh at 
Ludhiana. The respondent’s mother how- 
ever advised them to go to Rupar, whid) 
they did on 7-4-1964, Thereafter, the 
•T»uses went to their respective places of 
posting at Ludhiana and NangaL 
3 In the summer vacations of Julv- 
Au^ist. 1964. the wife came to her hus- 
bands house on 10-&-1964 and stayed 
TOth his parents at Rupar The peti- 
tioner alleges that on 2&-8-1964 she left 
the matn^nial home m his absence and 
had withdrawn herself from his society 
vnthout reasonable excuse It Is aig/ > 
pleaded that she took along with her 
and clothes, valued at Rs 

4. On the precedmg facts, the hus- 
10-5-1965 made a petifaon for 
restitution of conjugal rights m the Court 
of Subortoate Judge 1st Class, at Rupar 
statement, the wife 


A.LB. 

of additioi^ plea, it was stated that the 
petitioner bemg the only son of his aged 
pMents. was duty-bound to look after 
them, and the respondent had to share 
“oral obligation and responsibility 
o£ the petitioner It was demed that 
there was any danger to the respondent 
irom the parents of the petitioner 

framed this Issue*- 
Whether the respondent has with- 
draw from the soaety of the petitioner 
without a reasonable excuse. O A.” 

9 This issue was deaded agamst the 
peptioner The trial Judge found that the 
petUioner himself was guilty of blame- 
TOrthy conduct because Vhat he wants 
is a dewee and not the girl ’ He also 
observed that while In the witness-box, 
the pebtioner could not conceal his aver- 
sion for her which was "flowing out al- 
most as a steam from a toiling kettle”. 
In the result, he dismissed the plamtiffs 
petition with costs 

30 Mr Hamam Singh Wasu, the 
learned Counsel for the appellant has 


1 1:““™ siatement, the wife 

obnoxious, in- learned Counsel for the "appdianr _ 
tr«,taent b?her that the tnal Com±d not 

the "at turned out of Shit that there waa any disoute over the 

wi 2S.S.19M. and tlomr or she had been forcibly deoiived 

and belonffuie^’^^n^ orpameDts of her gold omajnenta or that she teas 

Msed id.? “P- P't'^tfaUy turned out of the housa Tbia 

»! to bve^h ROUW to Nan. rays Mr Wasu, the trial Court in a way, 

eearraatS tom St d*' She was faund that several major allcratioiH 

spend her made to 5*^® the respondent in her wnttefl 

SSoany ^ deP«ition at the trial were 

under toe ^ much He ha« particularly drawn my at- 

Sd Somc^f to para 12 of the judgment of the 

ttot toJ It u also stated fnal Court, wherein i{ is observed that 

rahsaed ■mth’uS, ^ !iti't,.t.t?.,_"'“'«'tahpiij in the Temon 


T'» . bfcuuuners parents /1,e_ 

satined with the dowry given bv her 

grento and, Ih.retorT^touSS’aS te^ 

tier wiUing- 
,XH^th the peUtioner at Nan^ 

° j that the dowry was ever a «m 
aeration for this marriage. It was^- 

respondent took this mar- 
riage just as a cover to vet * 

enioy life m a diBe^ “y^fer «.£ 
the normal married life. She S LST, 

S S^frdV’ k’’' •ty Mr? DaS 

Jit f^ur ihandi, her previous ‘FTonef.,... 

toess, Ludhiana. The 

tween them is a clear proof of 

that respondent does nS want^to &d 

toe noraial life of a married woiW ° 
.j.. . The respondent Is hving awa^m^^^ 

toe Oetltlnner wif nt V..- iTOm 


inere are exaggerations in the veraon 
f? . punter-versions of the spouses and 
that 'an impartial and 100% correct ver- 
sion cannot be expects from their 
fnends Le witnesses examined by them. 
It is emphasised that despite these find- 
ings and observations, the trial Judge has 
purely on fanciful grounds and certain 
unrecorded impressions about the demea- 
jwur of the petitioner-appellant, deaded 
the issue against the petitioner 

11- Mr Wasu has further criticised 
the construction placed by the trial 
^urt on the letters. Exhibits P 1 and 
P 2. admittedly written by the respon- 
dent to one Mrs. TTiandL He has ad- 
verted me to certain sentences appearing 
m those letters, and vehemently urged 
that they show that the respondent had 
perverse unnatu^ relations with Mrs. 
Thandl. These letter®, says Mr Wasu, 
also indicate that the respondent, in spite 
p£ the requests made by her mother mi. 
law to the contrary, left the matnmon.’®l 
home m the absence of the husband for 
going to Ludhiana and hving with M^ 
Thandl, who according to the respondent’s 


.. — . — j wuiy yexTiyn m xne worm «.w 

7- The fl11e«»atTnn« of ni . _ tondent could love. Thus, by Implication, 

the respondent were also disclaimed and disowned esxy 

me responaent were also demed. By way Jove for her husband. Mr. Wasu has fur- 
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bier urged that her attitude in refusing 
to live "with the appdlant’s parents, who 
'have no issue other than the appellant, 
‘was highly unreasonable. AU these cir- 
cumstances, says Mr. Wasu, taken toge- 
ther, inescapably lead to the conclusion 
that the respondent left the matnmomm 
home of her own accord with a view to 
carry on her unnatural evO. pursuits m 
the company of Mrs. Thandi. In supi^rt 
of his contentions, the learned cou^^ hM 
cited Gurdip Kaur v. Partap Smgh 1957- 
69 Pim LR 603; Roshan LM v. Basant 
Kumari 1967 Pun LR 566; Gardner v. 
iSdni (1947) 1 All ER 630 and Spicer 
V. Spicer, (1954) 3 All ER 208. 

12. On the other hand, Dr. Anand has 
canvassed these points: 

(1) That there is abundant nvidrace, 
direct and circumstantial, to show tmtthe 
husband has made this petition with ^ 
ulterior motive, viz., for laymg the found- 
ation of a future petition for divorce, md 
not with the bona fide object of resuming 

cohabitation. , , 

(2) That the admitted or proved cir- 
cumstances fuUy jus^ the condusion M- 
rived at by the trial Court that the 1^- 
band had neglected the wife, and had 
deliberately kept her out of the m^nmo- 
nial home, which, m the circumstanc^ 
of the case, amounted to mental cruelty 
on the part of the husband. 

(3) That the husband had the temerity 
to Iwel, even in the grounds of appeal, 
imputation of unchastity, viz., of her ha^ 
ing unnatural perverse relates wi& 
Mrs Thandi — an imputation which is 
nothing short of men^ torture ^d is by 
iteelf sufficient for dismissal of his peti- 

tlOH* Y T T - J 

That even if it is held that she had 
not been able to prove wijh d^^y iffie 
allegations, that she was for ably turned 
out of the house and deprived of her gold 
ornaments, etc., then also the peh- 
who had to stand on his own legs 
had^ailed to prove that ffie _^e Imd 
withdrawn from his society without rea- 
sonable excusa 

13 In support of these cont^timis, 
reference has been made.to Md. Gi^ev 
Kaur V. Sarwan Singh 
162: Smt. Mango v. 

1962 All 447 and Munro v. Munro, (19o0) 
1 AU ER 832. 

14. In order to appreciate the points 
in controversy, it wiE_ be useful to set 
out the law on the point as contained m 
Action 9 of the Act. Sub-sechon (1) in- 
dicates that the petitioner seeing /esh- 
itution of conjugal rights, ui order to get 
a deaee, has to prove _^o thmgs: (U that 
jthe respondent has withdrawn from the 
'society of the petitioner, and (u) that 
such withdrawal has bem without re^ 
Eonable excuse. The w[ord excuse a^ 
pears to have been advisedly used. It is 


something less than 'justification’, and 
something more than a mere whim, fad, 
or brain-wave of the respondent. It is 
a fact which has to be determined with 
reference to the respondent’s .state of 
mind in the particular circumstances of 
each case. "The scope of the word 'ex- 
cuse’ is not restricted to the grounds 
which imder sub-section (2) of the section 
can be taken in answer to a petition for 
restitution of conjugal rights, because in 
view of Sections 101, 102 and 103 of the 
Evidence Act, the biuden of proving the 
aforesaid twin conditions in sub-section 
(1) rests on the petitioner. He has to 
succeed on the strength of his own case 
He cannot take advantage of the weak- 
ness of the defence. 

14- A. In this view, I am fortified by a 
decision of this Court in AIR 1959 Punj 
162, wherein Grover, J., observed: — 

"Although sub-section (2) of Section 9 
of the Hindu Marriage Act confines pleas 
in defence only to those_ grounds which 
can be taken under Sections 10, 12, and 
13 of the Act, sub-section (1) itsdf lays 
down certain conditions which must be 
fulffled before a decree can be granted. 
It will have to be seen firstly whether 
the husband or wife, as the case may be, 
has withdrawn from the society of the 
other without reasonable cause. The se- 
cond reauirement is that the Court must 
be satisfied of the truth of the statements 
made in such a petition. Thirdly, there 
should be no legal ground why the relief 
should not be granted. 

"The first reqxiirement seems to incor- 
porate the rule accepted in English Law 
Uiat while granting restitution it has to 
be seen whether the respondent had a 
reasonable cause for leaving^ the peti- 
tioner and the Court has disaetion ^ to 
refuse rehef if reasonable cause exists 
even in the absence of matrimonial 
offence. The test, however, as to what 
constitutes reasonable cause would vary 
with the circumstances of each case. It 
will have to be applied in the changed 
social conditions as they obtain today and 
not with the rigid background of the 
tenets of the old texts of Manu or other 
Hindu Law givers.’’ 

15. Keeping in view the law on the 
point, as stated above, I pass on to dis- 
cuss the evidence on record. 

16. The most important piece of evi- 
dence, which according to Mr. Wasu, 
constitutes eloquent testimony of the 
imnatural perverse relations_ of the res- 
pondent with Mrs. Thandi, is letters. 
Exhibits P. 3 and P. 4, admittedly writ- 
ten by the respondent to her former 
Headmistress, Mrs. ThandL 

17. Before I pass on to consider these 
letters, it is important to bear in mmd 
that these letters were intercepted by the 
appellant It wfll not be out of place to 
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mention here that the stability of a mar- 
nase rests on thr^^e pillars, namely 
mutual trust, bilateral respect, and 
sympathetic understandmg Out of these 
^e& wluch sustam a matnmomal home, 
^s IS by far the most important prop 
I To be trusted says George Mac Do- 
nald. IS a greater compliment than to be 
lov^ Trust begets trust suspicion 
Ibreeds ^laon. The mterception of 
mese letters by the needlessly suspicious 
hmbaad constituted an act of vandalism 
agair^t Trust undermining the very 
foundation of the matnmomal relations 
“jportant factor which must 

hsh f®P«>duce their En^ 


A.LB. 

^on toes that he heard my prayers. 

£ E reality. I have hiea able 

S reading your letter 

happened to my heart. 
Even you dp not wnte, a smgle tear of 
*he depths 
^ ^ about your 

and sorrows, though I may not 

Twf ~ii®L everything will be alright 
Tl^t bring in its wake eveiythmg. 
that toe IS not far off. 1 believe Mv 
tosence by your ade at this toe ^ 
Wremely necessary Do you know that 
“utroUmg my feelmS w 


Why such cruelty towards me’ Whv 
vou TOte to me? You take it 
^°u«h It may cost the other 
me I am weepmg alone, lying in 
the drawi^ room. This apart i am 
harassed by le\er Jul by God 

roeakins m the courtyard. UIl I in 

r?o»|era“S'S'slle-;“Jen°^I " 


hMrt '■^‘“'uurng my feelings within my 
and weighing it down, as it wera 
K ® n°t thir± S 

am fn ^ phyacaUy here, I 

Sy “=• I spend the sSok 

m also In my pray- 

When I do not receive any letter 
tom you. I become like ai liSie pc? 

^^ve you been moved 
the truXS 

the bath spend in 

Sire? ^ pfii? V'bat do you do 

you teke of ,1. care do 


pi God I am sSil^„ISS“t?mMra“w 

bJSh'tfi"in“djmad.^cr?^J^^ 
f;r^ys“5 ^d 

riArtoS'fi S'po^^sl 

but how could I like the bed)? 

afti^sometoe 

ii the postman came with two 
tei^ The addrep on both 
not id TOUT hand. The heart thenrtSf 
M poundmg within me I fearld 
these letters had been Hot 

yS“j°L']S fils^ean? 

let. J131, Ah! I opened the lettp^ ....j 
,tb It in your hand. For full 

ileriS"'? *’■= ™‘ stop h^ 

tnerlrm. I eras sweatms I thank^ God 


ES&t'p“'5^„ 'I*'®’'’ 25-8-1851. 

^S,t J„1 “ fiUows:- 

ssxFrrF'^^XTfeX SS 

EsXiW' - %e4y 

receive because you did not 

So I mine on Monday 

^n 

so rwaainid w yesterday you also 

dry* Yet today, you will get 

whai'*^*d*P^T ^ u®t feel at home, 
EomebSy^is LmS"" ihusions as iJ 

Sornffirynlc by my name, 

eets he^ fears, sometimes it 

on T ^ry my best to come 

When when you were ill or 

Wry” change, you looked 

y°u a™ receiving 
injections and will get lovelier 
^ stronger so that attack 

have not told 

^ how much time you spend in the bath- 
what do you do in the bath- 
5^2; .?®ve you acceded to my request 
w^l had made to you? You never ac- 
IST^c^Ti I used to be near 

you. still, your obstinacy (courage) 
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harms you. You thiiik that you have 
great strength in you. Please swear by 
me and teU the truth, how much have 

you remembered me? Jiji, when I 

came to Rupar, Ah! how you were lying 
quiet eyes streaming tears. That picture 
is still screened -before my eyes. Some- 
times, I feel as if you are laughing and 
moving about in your courtyard and the 
drawing-room, and are not taking rest. 
You have not informed me as to who 
sleeps by your side, and how much time 
during tiie day you spend alone. Jiji, 
when will I join you? I am waiting for 
that moment. Beji is cross with me since 
yesterday, and I, too, am angry. I sit 
Idle (kiliing flies) imder the fan in the 

day ^one, in the drawing-room 

It is now quarter to 11. The postman 
has not come. I am having some head- 
ache and some pain in the eyes. I do 
not know, why? Jiji, write to me in 
detail as to your present state of health. 
For God’s s^e, for the present, you 
must take rest. Jiji, I am looking quite 
smart today. I wish, you were with me 
today. This is not a letter. I am just 
talking to you at random (nonsense) 

"Tomorrow’s post will certainly bring 
something. Every time I get so upset. 
Convey my Sat Sri Akal to mother and 
Bhabi Ji. Request Dr. Sahib on my be- 
half that he must give you Redisul daily.” 

19. I wonder, how the aforesaid let- 
ters read as a whole, warrant even a 
reasonable conjecture that the respondent 
was indulging in lesbian practices be- 
tween herself and Mrs. Thandi. No hus- 
band, save when he is unreasonably sus- 
pecting, can conjiue up from these let- 
ters any conclusion of unnatural sex re- 
lations between the respondent and Mrs. 
ThandL 

20. The passages or the sentences which 
in the imagination of the appellant smack 
of such perverse relations, were put to 
the respondent during cross-examination 
in the witness-box. She was asked to 
explain when she wrote in Exhibit _P.3. 
"What care are you taking of my ‘thing’, 
and who sleeps by yom side?” She ex- 
plained that by "my thing”, she meant 
her photograph, which had been given to 
tos. 'Ihandi as a keepsake. The neces- 
sity of asking Mrs. Thandi about the 
time she spent in the bath-room and as 
to who used to sleep near her at night- 
time, was that Mrs. Thandi had suffered 
a heart stroke; she was a patient of 
heart trouble. This explanation fully fits 
in with the general tenor and context of 
these letters. 

21. I entirely agree with the learned 
trial Judge that there is nothing sinister 
in these letters, which would justify even 
a stumise that the wife was guilty of any 
matrimonial offence. The mere fact that 
in one of these letters, she wrote that 


Mrs. Thandi was the only person to whom 
the respondent could love, cannot be 
construed as meaning that she had no 
love for her husbani 

22. These letters clearly reveal the 
tormented mind of a love-starved, men- 
taRy tortured, and helpless wife, who 
has been deprived by her husband of his 
cornpany mid matrimonial bed. She has 
vividly painted her state of loneliness and 
segregation to which the husband and in- 
laws had reduced her. She has in these 
letters hinted and complained of gripping 
fears, harassing fever, fearsome loneli- 
ness, gnawing mental pains, trying tribu- 
lations, and horrible helplessness. In the 
letter, _ Exhibit P, 3, she has expressed her 
inability to write and disclose everything 
about her miserable state and anguished 
piind, lest Mrs. Thandi, who was suffer- 
ing from a heart ailment, should get wor- 
ried. 

23. It is true that these letters show 
that the respondent was very intimate 
with Mrs._ Thandi but there is nothing un- 
natural about that intimacy. Mrs. Thandi 
was her former Headmistress. Respon- 
dent’s devotion to Mrs. Thandi was wholly 
innocuous and natural Counsel also laid 
stress on that part of the letter, Exhibit 
P. 4, wherein she informed Mrs. Thandi 
that she would try her best to reach 
Ludhiana on Saturday {29th August, 
1964) and go straight to her. It is argued 
that this sentence conclusively shows 
that she had withdrawn herself from the 
society of the petitioner of her own ac- 
cord, without any reasonable excuse. 

24. I do not think that the mere fact 
that she was anxious to go to Ludhiana 
and enquire about Mrs. Thandi’s health, 
warrants this conclusion which the Coim- 
sel wants me to draw. It is not disput- 
ed that she was posted as a teachress at 
Ludhiana. It is also common groimd that 
at the time of the marriage also, she 
was in the Education Service of the State. 
The petitioner is also in the same profes- 
sion. It is, therefore, not unreasonable to 
presume that the fact of both the spouses 
being in the same profession, was one of 
the considerations of marriage. It is also 
not disputed that she had come for the 
last time to her husband’s parents during 
the Slimmer vacation, and had to resume 
her post at Ludhiana on the 1st of Sep- 
tember, 1964. Her informing Mrs. Thandi 
that she would be coming on Saturday, 
the 29th August, 1964, just at the end of 
the sunyner vacation, did not indicate an 
intention on her part to withdraw from 
the society of her husband, but only an 
intention to resume her official duties at 
the end of the vacation. But why did she 
leave one day earlier? This acceleration 
of her departure rather indicates that 
something happened subsequently to fte 
writing of the letter. Exhibit P. 4, which 
hastened her departure. This something 
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accordmg to the sworn testimony of the 
respondent, was the mental and physical 
torture mooted by her mother m law 
and her husband. It is also common 
ground that m the mommg of 28tfa 
August, 1964 a telegram was sent to Dr 
Aimer Singh, father of the respondent, 
askmg him to reach Rupar immediately 
The respondent has sworn that she has 
entreated her m laws to wait for the am 
val of her father but they id not do so 
but compelled her to leave the house tm 
mediately It is m the evidence of Dr 
Ajmer Singh how he reached the house 
of the petitioner and found that hu 
daughter the respondent, had already de- 
parted. 

25 The observations made by the 
learned trial Judge with regard to the 
conduct and demeanour of the petitioner 
cannot be lightly ignored. It is true that 
he did not make a separate note at the 
time of recording the statement of the 
petitioner about his demeanour But this 
demeanour is eloquently reflected In the 
sardomcally curt statement of the peti 
tioner In examination in-^ef, he was 
volunteering statements. 


26 He stated that he was prepared to 

keep the respondent if she either left 
service or got herself transferr^ to the 
^tipn where the petitioner was posted 
He further admitted that he did not try 
for her transfer from Ludhiana. He wm 
questioned as to whether he had made 
“7 aj^angement for taking her to Nan 
gaL He bluntly replied that he had made 
no arrangements as none was required 
He volunteered. She was free to go 
mm me in a bus, 1 do not possess a car 
^ another way* He further 

Bteted that he used to take his meals at 
N^gd m a hotel He admitted that 
alter the departure of the respondent, he 
never went to Ludhiana, nor did he write 
toy letter to her or her parents 

her to return to Rupar — — 

27 ^ the wnttto statement, the res- 
pondent made an offer that she was pre- 
pared to go back and Lve with the 
tioner at Nanga The petiUoner W 
ever did not want her to live with him 
a Ntoga but ^th his parents at Rupar 
Her refusal to live with his parents at 
Rupar away bom him. cannot be said to 
“^i^easonable in the circumstances 

28. Dr Ajmer Smgh himself appear 
ed m the witeess-bOT and stated ho^hu 
efforts as well as that of the respondent 
in persuading the petitioner to admit hei 
to the matrimonial home proved ahnr 
tive 

29 In view of this intransigent and 
lunrelentmg attitude of the petitioner a^ 
toe orcumstances of the case the tnS 
C^urt iiatified in reaching the con 
Iclusion that the husband did not sinewy 


want to resume cohabitation, and that he 
hto made this petition merely for the 
purpose of preparmg ground for a future 
Wtition for divorce I entirely agree with 
tot ^dmg In short, the peUtioner had 
fai^ to prove that the respondent had 
withdrawn from his society without rea 
sonable excuse 

30 In the light of what has been said 
at»ve the appeal fails and is hereby dis- 
missed with costs. 

MVjyD V C. Appeal dismissed. 
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Ana^d Kumar Nirwam PetiUoner v 
Punjab University through The Regis- 
trar Punjab Umversity Respondent 
jggvil Wnt No 2365 of 1967 D/ 20-7 

Constihiiioa of India Art 226 — Natu 
~ Student cangh* red banded 
with htod written chits — Chits conlam- 
relevant to subject m which 
rt^ent was appearing on that date — 
tolanation of stndent immediately taken 
by Superintendent — Standing Committee 
ejaminiag entire material consistmg of 
toJts expitoation of student report of 
superintendent and eyidence led by sto 
dent dwing personal hearing granted by 
It >1 could not he said that by 

not permitting stndent to cross examme 
^pcnntcndcnt and Dy Snpermtendent 
pmaples of natural Justice had been in* 
uny prejudice was caused to 
^ ^ 241 (Punj) & 1967 Cur 
p 670 (Pnnj) & 19C0 1 AH EB 631 Dist 
^ (Para 5) 

ChronoIi«icaI Parar 
1967 Cur LJ 670 (Punj) 

Singh V The Vlce-Chan 

cellor 

(196^ 1966 Cur U 241 (Punll 
Atook Kumar v Punjab Umver 
^tv 

™ 631-1960-1 

*7^ 223 Umversity of Ceylon v 
remando 4 5 

„I-al. for Petlhonsr N K. 
for Respondent 

p JAIN J — This Is a petition 
mM by Anand Kumar Nirwani under 
A/yclfs 226 and 227 of the Constitution 
for the issuance of the wnt of 
TCrtioran for quashmg the order of the 
^**^0 University dated 27th of Septem 
disqualifymg the rietitioner for 
®^id 1968 (four sessions) under Re- 
cj^tion 12-C of the Punjab Umversity 
Calendar 1966 (Volume D 
2 The facts as alleged m the petition 
nre that the petitioner joined the Law 
IL/KL/D845/68 
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4. 5 
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College of the Punjab University and ap- 
peared in the F. E. L. Examination hdd 
by the Pimjab University in June, 1967, 
at University Centre, Chandigarh. The 
Roll No. of the petitioner for the said 
examination was 344. The petitioner ap- 
peared in the fourth paper relating to 
the Law of Torts and Indian Easements 
Act on 8th of Jxme, 1967 and the paper 
was to start at 8 A. M. The petitioner 
got late by few aninutes and when he 
reached the examination hall, the ques- 
tion paper had already been distributed. 
Consequently, the petitioner entered the 
examination hall in a hurry and forgot to 
leave outside the hall the three chits of 
papers on which some notes had been 
written for the purpose of refreshing his 
memory. After some time, the petitioner 
having started answeiing the question 
paper, took out his handkerchief from 
his pocket and in that process one of the 
three chits fell down on the ground from 
his pocket and it was then that he rea- 
lised that he had not left those three chite 
outside the hall by mistake. The peti- 
tioner then picked up that chit and along 
with other two chits which he took out 
from his pocket handed them over to the 
Superintendent,, Examination Centre 
voluntarily and this was done when the 
petitioner had just started answering the 
first question. According to the peti- 
tioner, the Superintendent had not ob- 
jected and taken any action -and the peti- 
tioner continued to answer the paper as 
before. It was only about fifteen minutes 
before the expiry of the time when the 
Superintendent took away the first answer 
book and supplied the second answer 
book in which the petitioner attempted 
only parts of one or two questions. Ac- 
cording to the petitioner throughout the 
examination he did not copy from or 
make use of the chits in ansiveiing the 
question paper nor those chits could be of 
any assistance to the petitioner in anger- 
ing the question paper. The petitioner 
also reiterated his version as to how the 
chits had been brought in the examina- 
tion hall inadvertently, to the Superin- 
tendent who recorded his statement a 
few minutes before the expiry of the 
time of the examination. On 5th of July, 
1967, the petitioner was_ served with a 
show-cause notice according to which he 
was accused of having used unfair 
means and violating the Regulations 12-c 
and 13-b of the Punjab University Calen- 
dar, 1966. This notice was served on the 
basis of the report which was submitted 
by the supervisory staff against the peti- 
tioner alleging that the case was detected 
by the Superintendent of the Centre him- 
■c elf By this notice, he was required by 
the Assistant Registrar to see the latter 
on 21st of July, 1967 at 9-30 A. kl in 
connection with the enquiry to be con- 
ducted by him on that day. On 21st of 
1969 Punj./lO V G — i2 


July, 1967, the petitioner was given a 
questionnaire consisting of twelve ques- 
tions which were answered by the peti- 
tioner in writing and while giving reply 
to Question No. 11, the petitioner speci- 
fically demanded that he wanted to cross- 
examine the Superintendent and the 
Deputy Superintendent who had made 
false statements against him and that 
they should be called before the Standing 
Committee. Later on the petitioner was 
informed by letter dated 27th of Septem- 
ber, 1967 (Annexure 'A’) that he had 
been disqualified for 1967 and 1968 (four 
sessions) under Regulation 12-c at page 
106 of the Punjab University Calendar, 
1966 (Volume I). The petitioner alleged 
that the order of the respondent regard- 
ing his disqualification was illegal and in- 
v^d as the charge of copying from the 
said chits under Regulation 13-b of the 
Regiilations was not proved against the 
petitioner and so also the charge under 
Regulation 12-c was neither proved nor 
established as the chits were not taken by 
the petitioner in the hall with a mala 
fide intention and the possession of the 
same was due to inadvertence. It was 
asserted that principles of natural justice 
were offended as the statements of the 
Superintendent and the Deputy Superin- 
tendent were not taken in his presence 
and he was afforded no opportunity to 
cross-examine them. It was also assert- 
ed that the impugned order was not a 
speaking order. 

3. Shri Sujan Singh, Registrar, Pun- 
jab University, filed a return on behalf 
of the Punjab University, Chandigarh. 
All the allegations mentioned above were 
controverted and it was asserted that the 
order of the Respondent-University di^ 
qualifying the petitioner for two years 
was perfectly legal and within the juris- 
diction of the answering-respondent It 
was emphatically denied that the peti- 
tioner was not given adequate opportu- 
nity to represent his case. It was assert- 
ed, however, that the petitioner was not 
entitled under the law to cross-examine 
the Superintendent or the Deputy Super- 
intendent of the Examination Centre and 
more so when no mala tides were alleged 
against them. The Standing Committee 
after considering the entire material on 
the recorf including the statements of 
the petitioner and the witnesses produc- 
ed by him came to the unanimous con- 
clusion that the petitioner should be dis- 
qualified for two years. 

4. The only submission which the 
learned Counsel for the petitioner has 
made before us is that in the present case 
&e principles of natural justice have been 
infringed as no opportunity was given to 
cross-examine the Superintendent and the 
Deputy Superintendent in spite of the 
fact that it was demanded and that in 
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case tile same had been aSorded to him, 
he would have proved his innocence and 
bona fides. In support of his contention, 
the learned Counsel referred to a deci- 
sion of E. S Narula, J , in Ashok Kumar 
V Punjab Umversity, 1966 Cur LJ 241 
(Punj) and the decision of P D Sharma. 
J m Kiroal Smgh v The Vice Chancel- 
lor 1967 Cur LJ 670 (Punj) Reference 
was also made by the learnt Counsel to 
a decision m Umversity of Ceylon v 
Fernando 1960-1 All ER 631 The learn- 
ed Counsel on the strength of these autho- 
rities submitted that the Supenntendent 
and the Deputy Supenntendent shotdd 
have been exanuned m the presence of the 
petiPoner and he should have been given 
an opportumty to cross-examme them. 
After considermg this contention of the 
learned Counsel I am of the view that 
there is no force in the same and none of 
these authonties is applicable to the 
facts of this case. 


5 In Ashok Kumar’s case 1966 Cur 
U 241 (Punj) the contention raised in the 
present case was not considered and the 
petition was allowed primarily on the 
ground that there was no evidence 
against the peUhoner Kupal Sinch’s 
1967 Cur U 670 dC) was dSd? 
ed on the peculiar facts of that case as 
would be Jear from the following ob- 
servations of P D Sharma, J 

the paoikar arcumstance, 
u ^ the Supenntendent Shrt 
flitter and Shn Nahar Singh, 
Deputy Supenntendent should have b^ 
ea^ed before the petitioner by Mr 
VeiM or the Standing Comrmttee and 
the_^o petiponers should also have been 
an opportumty to cross-examine 

Ceylon's case. 1960-1 
help the peU- 
it goes against him. Ac- 
cording to this deosioo, the two 
reqmrraents are that a pemon shoSd 
have been adequately informed of the 
^ ^ has to meet tod he should be 
afforf^ an equally adequate opportunl^ 
^stating or prating his case. Sinw fr 
conditions had be® 
Mtisfied, although certain statements had 
been recoM^ in the absence of the 
pl^t^ and he had no opportumty of 
question m cross-exaiSnS- 
tion to the witnesses it was held that the 
natural justice h^beS 
reason was indicated by 
their ^rdships towards the conclusion S 
the judgment in the foUowmg wo^-f* 

would have Included as of Jurse ^ 


tenderii^ of Miss Balasingham for cross- 
examination. But that IS not the ques- 
tion. The question is whe^er, on the 
facts and in the circumstances of this 
particular case, the mode of procedure ad- 
opted by the Vice-Chancellor, in bnna 
fide exercise of the wide discretion as 
to procedure reposed In him under clause 
8, sufBaently complied with the require- 
ments of natural justice In their Lord- 
ships’ opinion it has not been shown to 
have fallen short of those requirement3.“ 
In the case before us, however, the peti- 
tioner was caught red-handed with htod- 
wntten chit which was found under his 
a^wer book and the same was detected 
by the Supermtendent and on his search 
two other chits were also recovered from 
his pocket. These chits contamed the 
matter which was relevant to the subject 
in which the petitioner was appeanng on 
that date The explanation of the petl- 
froner was immediately taken by the 
Superintendent on the spot It was not 
denied by the petitioner that these chits 
were not in his hand-wnting and were 
not recovered from him. The entire 
iMtenal consistmg of the chits, the ex- 
piaoation of the petitioner, the report o: 
the Superintendent, and the evidence led 
^ the petitioner was considered by the 
Standing Committee Even personal hear- 
ing was granted by the Standing Comnil- 
2®® to petitioner It was then that 
uie Standing Committee unanimously 
found the petitioner guilty of violating 
Regulation 12-c of the Punjab University 
^endar 1966 (Volume I) and decided to 
d^ualify him for a period of two years. 
R esMot as a general rule be Imd down 
that in each and every case, the candi- 
date as a matter of right on his mere ask- 
ing is entitled to a right of cross-exami- 
nation, It will depend on the facts and 
**reuinstances of each case whether the 
rule of natural justice has bera comrfled 
mih by the Umversity authonties by 
tooramg an adequate opportunity to a 
ctooioate to present his case against the 
or allegation made against him. On 
^e lacte and in the circumstances of this 
^^cular case. It cannot be said that by 
not permitting the petitioner to cross- 
^^sffline the Superintendent and the De- 
SuMrmtendent the prmaples of 
natural ju^ce have been infringed or 
any prejudice is caused to the petitioner, 

® In this view of the matter, there !• 
no force In this petition and the same ia 
«amissed with costs. 


7. D. K. MAHAJAN, J..— I agree. 

V C. Petition dismissed. 
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(A) Punjab Reorganisation Act (1966), 

g 93 Proceeding — Reference of 

industrial dispute to Labour Court or 
Industrial Tribunal is a proceeding with- 
in meaning of section. 

The Industrial Disputes Act was not 
Intended to provide for any e3^aordi- 
nary exigencies resulting from biftn^- 
Sion of a State into two or more States 
or territories. It is for ^ reason ^at 
5n S. 93 (3) of the Punjab Reorganisation 
Act. proceeding has been givm a compr^ 
henave and inclusive definition p as to 
indude "any suit, case or appeal - In this 
sense a case is to be givm a wide mean- 
ing of a circumstance, atuation or hap- 
SSiiijg which is the subject-matter of an 
investigation or enqu^ calling for a 
dedsion. References of mdustriM dilu- 
tes to the Labour Court or to the Indi^ 
trial Tribunal are in that sense to be 
deemed cases. The use of the word 
•case’ is generic and not narrow or spe- 
dalised. Section 93 was intended to cover 
such exigendes. The words rating to 
proceeding pendmg t)efore a Court 
(other than a High Coi^), 
a^ty or officer” also indicate that pr^ 
ceedings in the nature of cases niay 
pending not only before Ctou^ and 1^- 
bunals but also before authontiK or offi- 
cers considering and investigating them. 
It would not have been ea^ or ranv^ 
nient to pass specific orders m each mat- 
ter and, therefore, it was 
sary to enact Section 93 so that 
pending matters might stand automati- 
cally transferred to the concerned State 
or territory without the necesaty of pass- 
tog separate orders. . Even ^li^^nd^ve 
definition was not given of the word 
•Proceeding” to S. 93, to its gen^ ac- 
ceptation also, it is a term, of TOde am- 
plitude; and means a prescnb^ coMxse oi 
action for enforcing or protec^ a legffi 
right and further embracmg the reqi^te 
steps to be taken whether procedurd or 
substantive. Proceedmg 
In which rehef is sought before Coj^ 
of law or before other bodies or eotho- 
rities determining , rights and habihties 
and to which actions are brought eod 
defended and the mamer of conductag 
them and the mode of deadmg them. AU 
those happenings or wmte before a 
Labour Court or Industnd Tnbimal or 
any other authority on whom junsdnffion 
Is inferred by law to dispose of conten- 

JIL/LL/C431/68 


M/s. Bali Singh [Prs. 1-3] Pimj. 147 

tious matters are understood by the term 
"proceeding”. Section 93 of the Punjab 
Reorganisation Act which contemplates 
automatic transfers applies to proceedings 
which were pending before the Labour 
Courts or Industrid Tribunals. 

(Para 8) 

(B) Punjab Reorganisation Act (1966), 
S. 93 — “Corresponding Court, Tribund, 
authority or officer” — Transfer of case 
from Labour Court, Kohtak to Labour 
Court, JuUundnr — Labour Court, Jullun- 
dur, is corresponding Laboiur Court in 
Rohtak by virtue of S. 10 of Industrid 
Disputes Act (1947). (Para 9) 

G. S. Aulakh, for Petitioners; H. R. 
Sodhi Sr. Advocate with N. K. Sodhi, 
for Respondents. 

ORDER: — This is a reference forward- 
ed to this Court by toe Presiding Officer, 
Labour Court, JuUundur, formulating toe 
following questions: — 

(1) Whether toe instant reference, 
which was registered at No. 4 of 1964 by 
the Labour Court, Rohtak and at No. 145 
of 1966 by toe Labour Court, JuUundur 
is a "proceeding” within toe meaning of 
Section 93 of the Punjab Reorganisation 
Act, 1966? 

(2) Whether Labour Cour^ JuUundur, 
or Industrid Tribund Punjab, Chandi- 
garh, is "corresponding Court, Tribund, 
Authority or Officer” within toe mea n ing 
of Section 93 of toe Punjab Reorganisa- 
tion Act, 1966? 

(3) Whether toe reference "stands 
transferred” to toe Labour Court, Jull- 
undur or Industrid Tribund, Punjab, 
Chandigarh, under Section 93 of the Pun- 
jab Reorganisation Act, 1966, with effect 
from 1st November, 1966, when that Act 
came into force? 

2. The facts of this case are that toe 

Governor of Punjab in exercise of toe 
powers conferred by clause (c) of sub- 
section (1) of Section 10 read with proviso 
to that sub-section of toe Industrid Dis- 
putes Act, 1947, referred to toe Labour 
Court, Rohtak, constituted under Section 
7 of toe sdd Act, toe matter specified 
below: , ,, , 

"Whether toe workers shodd be grant- 
ed Dearness ARowance and whether _ it 
should be link ed with toe cost of living 
index? If so, what details and from what 
date”. 

3. The industrid dispute was between 
toe workmen and toe management of 
Messrs. Balli Singh Bhagwan Singh of 
Amritsar vide No. 6-SF-lIl-3jab-I-64/728, 
dated toe lOto January, 1964, pushed 
in toe Punjab Government Gazette Extra- 
ordinary on toe same date. _ It is not 
necessary to go into toe merits of toe 
respective contentions of toe parties which 
are given in detail in toe order of 
reference. Before any order ^uld be 
made by toe Laboiu Court, Rohtak, the 
Punjab Reorganisation Act, 1966, came 
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into force on 1st of November, 1966 
the Labour Court sent the reoird of 
reference of the dispute to I^boiff Court, 
Jullundur under Section 93 of the PUU“ 
jab Reorganisation Act 1966 The Presid- 
ing OfBcer of Labour Court, J^und^ 
issued notice to the parties and on om 
of December 1966 the management iMde 
an application stating that the Labour 
Court Jullundur was not properly and 
legally seised of the reference in 
tion and, therefore, could not adjudicate 
upon it The following prelumnary issue 
was framed — 

Whether this Court Is not properly and 
legally seised of this case and, therefore, 
cannot adjudicate upon it5 
The contention of the management be- 
fore the Labour Court and before me 
has been that Section 93 la not applicable 
and the reference was not a ‘proceeding* 
and the Labour Court, Jullundur could 
not be said to be corresponding court or 
tribunal 


4. On behalf of the management, Shii 
H. R. Sodhi, has taken me ^ough some 
relevant sechons of the Industrial Dis- 
TJUtes Act vnth a view to show that the 
provisions of Section 93 of the Punjab 
Beorganisatioa Act, 1966 are not attract- 
ed. Under Section 2 (a) (ul of the In- 
dustrial Disputes Act, the appropriate 
Government means the State Government 
and In this context prior to the reorga- 
nisation would mean the State of Punjab 
S. Section 7 empowers the appropriate 
Government to constitute one or more 
Labour Courts for the adjudication of 
industrial disputes relating to any matters 
specified In the second si^edule Before 
the bifurcation of the State, there was a 
Labour Court at Jullundur and another 
Labour Court at Rohtak. This dispute 
was referred to the Labour Court at Roh- 
tak. Section 7-A provides for the consti- 
tution of one or more Industrial Tribunals 
by the appropriate Government, by notifi- 


fected are not likely to be more than 100. 
the reference may be made to a Labour 
Court This was done in this case 
6 The power to transfer certain pro- 
ceedings was exercisable by the appro- 
priate Government under Section 33B of 
the Act The appropriate Government 
could, therefore w’lthdraw any proceed- 
Ii^ pendmg before a Labour Court, Tri- 
bunal pr National Tribunal and transfer 
ttie same to another Labour Court, Tri- 
bunal or National Tnbunal, as the case 
may be Section 33B (1) runs as under— 
•The appropriate Government may by 
order In writing and for reasons to l« 
stated therein, withdraw any proceeding 
under this Act pending before a Labour 
Court, Tnbunal or National Tnbunal and 
transfer the same to another Labour 
Court. Tnbunal or National Tnbunal, as 
the case may be for the disposal of the 
proceeding and the Labour Court Tnbu- 
nal or National Trtbun^ to which the 
proceeding Is so transferred may subject 
to special directions In the order of trans- 
fer proceed either de novo or from the 
stage at which it was so transferred. 
Provided that where a proceeding 
under Section 33 or Section 33-A is pend- 
ing before a Tnbunal or Nafaonal Tnbu- 
pat the proceeding may be transfer- 
red to a Labour Court ’ 

7 Section 93 which deals with the 
transfer of pending proceeding under the 
Punjab Reorganisation Act, 1966 Is re- 
produced below— 

*93 Transfer of pending proceedings. 
ID Every proceeding pending Imme- 
diately before the appointed day before a 
Court (other than a High Court) Tribu- 
nal. authonty or oflicer m any area which 
on that day falls withhi a State or Umoa 
Territory shall, if it is a proceeding 
relating exclusively to the temtones 
which as from that day are the temto* 
ries of another State or Union Temtoi^ 
stand transferred to the correspondiag 
Court, Tnbunal, Authonty or OfBcer m 


cation, lor the adjudication of Industrie other St^e or Union. Territory, 


disputes relating to any matter whether 
specified in the second schedule or the 
third schedule. So far as the matters 
referred to in the second schedide are 
concerned, the jurisdiction of the Indus- 
trial Tribunals and of the Labour Courts 


the case may be 

(2) If any question arises as to whethtf 


; ttoy quesuon arises as . 

any proceeding should stand transferreo 
under sub-section (1) it shall be reienw 
to the High Court having jurisdicU^ w 
respect of the area m which the piurt 


is concurrent. Under Se^on 10 (1)" the T^bimaL Authonty** or OfBcer befort 
appropriate Government has the power to which or whom such proceeding is penu^ 


refer an mdustnal dilute to a labour 
Court or to a Tnbunal for adjudication. 
Acxordmg to the proviso to Section 30 
(1) (d) where the dispute relates to any 
matter specified m the third schedtde and 
is not likely to afiect more than JOO 
workmen, the appropriate Govemment 
may make a reference to a Labour Court 


Ing on the appointed day is functioiui^ 
and the deosion of that High Court snail 


any suit 


be finaL 

(3) In this section- 
fa) ' Proceeding includes 

case or appeal and _ . , 

(b) Correspondmg Court. ^ ^bi^ 
Authonty or OfBcer” m a State or 


under dausc (c) Thus, ordinarily dis- Union Temtory means— 


putes over any matter speofied in the 
third schedifie are referable to an Indus- 
trial ^bunil but where the workmai af- 


uiu), xciriujry 

(i) The Court, Tribunal Authonty « 
CMcer m that State or Uifion Terrw^ 
in which or before whom, the proceeamg 
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would have lain if it had been instituted 
after the appointed day; or 

(ii) In case of doubt, such Court, Tri- 
bunal, Authority or Officer in that State 
or Union Territory, as may be determin- 
ed after the appointed day by the Gov- 
ernment of that State or the Central 
Government, as the case may -be, or be- 
fore the appointed day by the Govern- 
ment of the existing State of Punjab, to 
be the corresponding Court, Tribunal, 
Authority or Officer.” 

8. I may now turn to tiie arguments 
advanced by the learned Counsel on mat- 
ters which have been referred to this 
Comd; by the Presiding Officer, Labom 
Coini:, JuUimdur. It was argued on be- 
half of the management that the power to 
refer an industrial dispute vests exclu- 
sively in the appropriate Government. In 
this case, the Government of Pimjab be- 
fore the bifurcation of the State had 
made a reference and that Government 
alone could withdraw the same under 
Section 33B and transfer the case to an- 
other Labour Court. After 1st of No- 
vember, 1966, there have come into exist- 
ence two Governments for the new States 
of Punjab and Haryana. The matter 
under reference is deemed to have lapsed. 
Neither the former reference can be given 
eSect to nor withdrawn. It was urged 
that in view of this difficul^, the Presi- 
dent of hidia in the exercise of powers 
conferred imder Section 33B of the In- 
dustrial Disputes Act had withdrawn 
cases from the Labour Coiurt, Rohtak on 
account' of reorganisation of the State of 
Punjab and had referred them to ffie 
Labour Court, JuUundur, vide notification 
No. 685-SF-3-Lab-I-66, dated the 28th 
October, 1966, 

There was another notification No. 
685-SF-3-Lab-I-66 dated the 28th October, 
1966, by which the President of India 
was pleased to withdraw cases from the 
Labour Comt JuUxmdm and refer the 
same to the Labour Court, Rohtak. Both 
these notifications are published in Pim- 
jab Government Gazette Extraordinary 
D/- 31-10-1966. In these respective notifi- 
cations, the cases which have been trans- 
ferred from one Labour Court to another 
are specified but the instant case has 
been omitted. It has been_ argued iwth 
reference to these two notifications that 
the only way of transferring the c^es 
was in the manner done by the President 
of India and since the instant c^e does 
not figure among those cases, it c^not 
now be transferred by the successor Gov- 
ernments nor can it be deemed to be 
transferred automatically. On the bas^ 
of this reasoning, it is contended that the 
reference made by the former Punjab 
Government on 10th January, 1964, has 
lapsed. , . . , 

It was also urged that the provisions^ oi 
Section 93 of the Punjab Reorganisation 
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Act are not attracted and are not appli- 
cable to industrial disputes which are in 
a class by themselves. It is argued that 
^ industrial dispute is not a "proceed- 
mg” within Section 93, sub-section (3) as 
it cannot be deemed to be "a suit, case 
or appeal”. Section 93 of the Punjab 
Reorganisation Act when contrasted with 
S, 33B of the Industrial Disputes Act, is a 
special provision. The Industrial Disputes 
Act, was enacted when the eventuality of 
the type resulting from bifurcation of a 
State into two or more States or territo- 
ri^ was not contemplated. The Industrial 
Disputes Act was not intended to provide 
for su(ffi extraordinary exigencies. Hence, 
a special provision was necessary in the 
Punjab Reorganisation Act to provide 
for a contingency arising out of reorgani- 
sation of a State, It is for this reason 
that in Section 93, _ sub-section (3), pro- 
ceeding been given a comprehensive 
and inclusive definition so as to include' 
"any suit, case or appeal”. 

In this sense, a case is to be given a 
wide meaning of a circumstance, situa- 
tion or happening which is the subject- 
matter of an investigation or enquiry 
calling for a decision. References of in- 
dustrial disputes to the Labour Court or 
to the Industrial Tribunal are in that 
sense to be deemed 'cases’. The use of 
the word 'case’ is generic and not narrow 
or specialised. Section 93 was intended 
to cover such exigencies. The words re- 
lating to proceeding pending before "a 
Court (other than a High Court), Tribu- 
nal, Authority or Officer” also indicate 
that proceedings in the nature of cases 
may be pending not only before Courts 
and Tribunals but also before authorities 
or officers considering and investigating 
them. It would not have been easy or 
convenient to pass specific orders in each 
matter an(h therefore, it was necessary to 
enact Section 93 so that pending matters 
might stand automatically transferred to 
the concerned State or Territory without 
the necessity of pasdng separate orders. 

Even if Inclusive definition was not 
given of the word "proceeding” in Section 
93, in its general acc^tation also, it is a 
term of wide amplitude; and means a 
prescribed course of action for enforcing 
or protecting a legal right and further 
embracing the requisite steps to be taken 
whether procedural or substantive. Pro- 
ceeding also means forms in which relief 
is sought before Courts of Law or before 
other bodies or authorities determining 
rights and liabilities and in which ac- 
tions are brought and defended and the 
manner of conducting them and the mode 
of deciding them. All those happenings 
or events before a Labour Court or In- 
dustrial 'Tribimal or any other authority 
on whom jurisdiction is conferred by law 
to dispose of contentious matters _ are 
understood by the term "proceeding”. 
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Section 93 of the Piin]ab Reorsanisabon 
Act which cont^plates automatic trans- 
fers applies to proceedings which were 
pending before the Labour Courts or In- 
dustrial Tribunals 

9 Another point which was urged 
was that the Labour Court at JuUundtir 
could not ^ deemed a ' corresponding 
Court, Tribunal, Authority or OfBcer* to 
the Labour Court at Rohtak in so far as 
the jurisdiction relating to roatters speci- 
fied in Second Schedule of the Industrial 
Disputes Act was concurrent. I do not 
find any merit m this argument as Sec- 
tion 10 of the Industrial Disputes Act re- 
nting to reference of disputes to Courts 
Board or Tjdbunals, has force, being a 
Central Act extending to Punjab Har- 
yana and other States In India. The 
Labour Court m JuUundur is a corres- 
ponding Labour Court In Rohtak. 

10 In view of what has been stated 
above, the reference is answered as 
tmder — 

(1) The instant reference, whidi was 
registered at No 4 of 1964 by the Labour 
Court, Rohtak, and at No 145 of 1966 by 
the Labour Court, JuUundur, is a 'pro- 
ceeding ’ within the meaning of Se<^on 
93 of the Punjab Reorganisation Act, 

1966 

(21 The Labour Court, JuUundur or 
Industrial Tribunal, Punjab Chandigarh 
Is ’corresponding Court, Trib unal, au- 
tiionty or Officer” within the meaning of 
Becbon 93 of the Punjab Reorganisation 
Act. 1966 

(3) ^e reference stands transferred to 
the Labour Court, JuUundur by virtue 
of Section 93 of the Punjab Reorgaidsa- 
tion Act, 1966, with eBect from 1st No- 
vember 1966 when that Act came into 
force. 


A.LB. 


IL In my view therefore the Indus- 
trial dispute 13 to be deemed as vahdly 
referred under Section 93 of the Punjab 
Reoiganisahon Act, 1966 to the Labour 
Court. JuUundur whidi has jurisdiction 
to proceed with the case, 

1^ The reference is answered accord- 
ingly 
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Answer accordingly 
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R. S NARULA AND S S 
SANDHAWAlilA, JJ 
P K. Oswal Hodery Mills, MiUerganJ 
Ludhiana. Appellant v Tilak Chand I* 
Ghasita Ram Jain, Respondent, 

.First Appeal No 262 of 1958 D/- 13- 
&-1968 from decree of Sr Sub J_ Ludhi- 
ana. D/- 9-6-1958 

(A) Tort — Libel or slander Action 
for — Suit by partnershi p finn for bbcl 
ELtLSjFZO/^ ~ ^ ■ 


or defamation of firm not mamtainable 
— Such suit can however be brought by 
its partners — Form of suit indicated — 
(Civil P C (1908), O 30, E. 1) — (Part- 
ncrsblp Act (1932), S 4) 

A firm of partnership cannot maintain 
a suit for libel or slander A firm is 
merely a compendious artificial name 
adopted by its partners and is not itsdl 
a legal entity Libel or slander of a 
partnership firm may indeed amount to 
defamation of its partners But then it 
is the partners who may in such an 
eventuality sue and not the firm. The 
remedy of an association like a partner- 
ship concern really lies at the hands of 
its individual members who can perso- 
nally sue if they have been defamed. It 
is not necessary for all the partners of 
a firm to join in such an action. Any 
one or more of the pMtners who feel ag 
gneved may sue and the others may be 
joined as pro forma defendants. 

(Para 9) 

(B) Limitation Act (1908), Arts. 22, 24. 
25 and 36 — Scope and applicability — 
Smt for damages for slander of goods or 
title — Residoary Art. 36 applies and not 
Art. 24 or 25 — Claim m smt in sub- 
stance one for damages for defamatiim 
and mental won? — Arts 22, 24 and 25 
apply — (Obiter) 

If a suit for damages In tort cannot be 
brought under any other specific Article 
in the firrt Schedule to the Limitatiim 
Act It would be governed by Article 36 
AIR 1928 Cal 1 & (1887) ILR II Bi® 
133 ReL on AIR 1938 Nag 84 & AW 
1936 All 454, Ret (Para 13) 

Obiter— A suit for damages on ac- 
count of slander of goods or slander oI 
title would be governed by the residuary 
Article 36 and not by Artide 24 or 25 
which are intended to relate to hbel or 
slander of person which would both 
under the genus-’defamation’ (Para 14J 

Where the plamt znakes it dear that 
the real daun of the plaintiff is for da- 
mages for defamation by the defendant 
by writing the impugn^ letter the 
would be maintainable only within tn® 
time allowed by Arts. 24 and 25 Limita- 
tion Act even though the plaint may 
have used the words slander of title sev^ 
ral times. In so far as the suit relates to 
damages on account of mental worry K 
being based on an injury to person wo^ 
be governed by Artide 22 Liimtatipn Act 
(On facts of this case It was hdd tM* 
the finding of the trial Court that tW 
suit was barred by limitation 5?^ 
red) (Para 15) 

(C) Tort — Slander of goods and slan- 
der of title — Distinction. . , 

Slander of goods is a form of sland^ 
of title and the action in such a caM 
for making defamatory statements abouj 
a mans goods, whiCh are actionable w 
they are untrue and cause him special 
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damage and are made maliciously. "Slan- 
der of title” is a false and malicious state- 
ment about a person’s property or busi- 
ness and does not relate necessarily to 
his personal reputation, but to his title to 
property or his business or generally to 
his material interest. (Para 14) 

Torts arising out of frau(h deceit and 
injurious falsehood including cases of 
slander of title or slander of goods have 
never been treated as torts of trespass or 
injury to the person. Winfield on Torts 
(7th Edn.) P. 693, Ret to, (Para 14) 

Cases Referred: Chronological Paras 


(1938) AIR 1938 Nag 84 (V 25)= 

ILR (1938) Nag 348, Hargovind 
Dullabh Jiwan v. Kikabhai Ra- 
himatuUah 13 

(1937) AIR 1937 Lah 709 (V 24)= 

39 Pun LR 686, Hamam Singh 
V. Doola Singh 14 

(1936) AIR 1936 All 454 (V 23)= 

1936 All LJ 574, Sobha Ram v. 

Tika Ram 13 

(1928) AIR 1928 Cal 1 (V 15)= 

46 Cal LJ 455, Imperial Tobacco 
Co. V. Albert Bonnan 12, 13 

(1926) AIR 1926 Cal 757 (V 15)= 

30 Cal WN 465, Albem Bonnan 
V. Imperial Tobacco Co.- 12 

(1924) AIR 1924 Bom 290 (V 11)= 

25 Bom LR 1333, Abdulla Moha- 
med Jabli v. Abdxilla Mohamed 
ZulaikM 14 

(1902) ILR 24 AU 368=1902 AU 
96, Ishri alias Hatim All v. 
Mifiiammad Hadi 14 

(1887) ILR 11 Bom 133, Essoo 
Bhayaji v. Steam-ship "Savitri” 13 


H. L. Sarin, M. S. Jain, A L. Bhal, for 
Appellants; Y. P. , Gandhi and V. P. 
G andhi, for Respondents. 

JUDGMENT: — Eight persons including 
Tilak Chand defendant-respondent (to 
whom I will hereinafter refer as the de- 
fendant) formed a partnership at Lu^- 
ana under the style "P. K. Oswal Hosiery 
Mills.” Some of the parties were minors 
and were merely admitted to the benefits 
of the partnership. The defendant retired 
from the partnership vide deed of dis- 
solution Exhibit P. 119, on and with 
effect from June 24, 1954. According to 
the said deed of dissolution, he had sepa- 
rated himself from the firm "after the 
r6ii(iition and settlement of ac^unts” and 
thereafter he had been left with no con- 
cern with the aforesaid firm. He also 
stipulated in the deed that the remaining 
parties and partners of the firm would 
be entitled to and liable for aU the out- 
standings of the firm and would be enti- 
tled to carry on the hosiery business re- 
garding contracts for supplying the goods 
to the Government and manufacturing 
and supplying of other hosiery goods and 
every sort of business relating to the 
hosiery in the name of P. EL. Oswal 
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Hosiery Mills and the defendant would 
have no objection thereto, as he had ab- 
solutely severed his coxmections from the 
firm in which he had become a partner 
on January 1, 1954. On the same date 
a sum of Rs. 6,613/13/6 was received by 
the defendant and hp executed for the 
said amount receipt Exhibit P. 120 stat- 
ing as follows: — 

"I have recdved in cash Rs. 6,613/13/6 
(rupees six thousand six hundred and 
thirteen and annas -/lS/6) of the ciurent 
coin, double of Rs. 3,306/14/9 (rupees 
three thoirsand three himdred and six and 
aimas -/14/9) from firm. P. K. Oswal 
Hosiery Mills, Ludhiana and have sepa- 
rately executed a deed of dissolution of 
partnership. In future I shall have no 
concern with the aforesaid firm nor is 
any previous account of mine of any 
kind outstanding against the firm.” 

The remaining members of the firm also 
got from the defendant letter Exhibit 
P. 121 of the same date — to the Sales 
Tax and Taxation OfScer, Ludhiana. The 
defendant wrote letter Exhibit P. 122 to 
the Manager, Punjab National Baific Ltd., 
Ludhiana, letter Exhibit P. 123, to the 
Government Department, in each one of 
which letters, he had stated "toat he had 
left the partnership of P, K. Oswal 
Hosiery Mills and that (in Exhibit P. 121) 
his name may be deleted from the record 
of the addressee as such partner. To the 
sales tax authorities h.g had ad.ded that 
the relevant books and necessary docu- 
ments were with the remaining partners 
of the firm. To the Pimjab National 
Bank Ltd. he had added that in future 
no liabilities whatsoever stood against 
him relating to the accounts of the firm 
in connection with the partnership. To 
the Government he had written that he 
had no concern or connection of any sort 
with the outstandings of P. K. Oswal 
Hosiery Mills and the machinery of every 
kind because having received his share, 
the defendant had separated from the 
firm and had nothing to do with the as- 
sets and liabilities thereof. 

2. On November 16, 1954, however, 
the defendant wrote the first alleged in- 
criminating letter Exhibit P. W. 11/1 to 
the Director-General, Supplies and Dis- 
posals, New Delhi, hi that letter he stat- 
ed that it was through, his zeal and co- 
operation that the firm had acquired 
good -reputation and manufactmred arti- 
cles of the required standard to the satis- 
faction of the indentors and the inspecto- 
rate, hut unfortunately something had 
happened in such a way that the consti- 
tution of the firm had since gone under 
a drastic change and perhaps the depart- 
ment had not been apprised of the same 
till then. He then added that he consi- 
dered it his moral duty to apprise the 
Government of the changes and "actual 
state of affairs.” After referring to the 
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previous history of the constitution of 
the firm, the defendant continued to 
state — 

"It may further be notified that there 
is also some internal monetary trouble 
regarding the payment of my dues and 
for the same I am seekmg advice of my 
legal advisor As a result it is just pos- 
sible that there may be some complica- 
tions m regard to the payment drawn by 
the firm smce June 1954 

From this date I have got no conneo- 
tions with the activities of the said firm 
and it is very likely that with this 
change the quality of the goods produced 
by this firm under the management of Its 
new constitution, may differ from what it 
had already been produced hitherto be- 
fore and as to whe^er they shall be able 
to maintam the good reputation which I 
have earned from your Department 
through my zeal, hard labour and co- 
operation of the officers of your Directo- 
rate 


I do not know whether this change of 
constitution may tail lor any fresh action 
for reviewmg the present registration of 
the firm but should any such action be 
considered necessary your Department 
may kindly do the needful at an early 
date m the matter and if necessary due 
precautions may be taken with regard to 
the payment of the firm’s bills and also 
In regard to warding off new contracts 
till my ease is deaded." 

Copies of the said letter were endorsed 
by the defendant to various branches ot 
the Directorate General of Supplies and 
Disposals and to the Registrar of Firms, 
JuUundur, as well as to the Deputy Ac- 
countant General, Industry and Supply, 
New DelhL On the receipt of the above- 
mention^ communication, letter Exhibit 
P W 1/1, dated November 25. 1954. was 
written by the Assistant Accoimts Officer 
of the office of Deputy Accountant Gene- 
ral (Industry and Supply). New DelW, 
demi-offiaally to Shn B Sen Gupta, 
Deputy Director of Supplies, office of the 
Director General and Supplies. New 
Delhi, wherein It was stated that the 
defendants letter showed that there was 
some quarrel among the partners of the 
firm, and the defendant had pointed out 
that as a result of the dispute there might 
be some complications in regard to the 
paymei^ drawn by the fiim since June, 
1954 The A ssis tant Accounts Officer then 
proceeded to seek the advice of ^ 
Gupta m the following words — 

' In view of this I request you to please 
let me know m consultation with your 
legal advisor whether we should conti- 
nue to payments to the firm so 

long as the bills are received and pre- 
sented m the name of the firm or we 
should stop payment of all bills 
I shall be grateful if you could kmdlv 
take immediate action and advice thb 


office accordingly. I am withholding pay- 
ment of firm’s bills till I hear frcm 
you.” 

3. On December 30, 1954, the office ol 
the Deputy Accountant-General, Indus- 
try and Supply, New Delhi, wrote to 
Messrs P K. Oswal Hosiery Mills on the 
subject of payment of bills that as many 
as 18 bills of the firm of which amounts 
were mentioned in the margm of the 
letter had been forwarded to the Direc- 
tor-General of Supplies and Disposals, 
New Delhi, with letter, dated December 
22, 1954, and that two subsequent bills 
had been kept pending in the office ol 
the Deputy Accoimtant-General. The 
letter then proceeded to state — 

"The bills cannot be paid until the pay- 
ment issue raised by one of the partaers 
Shn Tilak Chand m his letter No nil, 
dated 16th November, 1954, is settled by 
the Director-General (Supplies and Dis- 
posals) New Delhi, and necessary in- 
structions are received from Director- 
General Supplies and Disposals to make 
the payment of the bills.” 


The matter remained pending for some 
time The Director-General, Supplies and 
Diswsals. then wrote letter, dated January 
18. 1055. Exhibit P W 11/2 to the defen- 
dant asking him to confiizn in connectioD 
with his previous letter, dated December 
1, 1954, whether be had no objection to 
the payments being made to the plamtlS- 
firm of bills in connection with the ex- 
ecution of the acceptance of tenders plac- 
ed on that firm. 'The letter continued to 
add that m the absence of an mtimaUon 
from him within a week from the date 
of the receipt of the letter, payment shall 
be made to the plamtiff-firm on the foot- 
ing that the defendant had no interest 
whatsoever in the amount which was due 
from the Government to the firm. In re- 
ply to the abovementioned letter, the d^ 
fendant sent telegram Exhibit P W 111 % 
dated January 27, 1955, m the following 
words — 

"Acknowledge your letter SX-l/2164^ 
D/ni/2310, dated the 18th regarding Bills 
payment firm P K. Oswal Hosiery, 
Ludhiana. Stop Matter seriously under 
consideration. Please don’t make pay* 
ments up to 31st instant Letter follows 
This was followed by defendant’s letter, 
Exhibit P W 11/5, dated February 2, 1955, 

to the Director-General, Supplies and Dis- 
posals The Director-Gener^ of Supplies 
and Disposals then asked the plaintifi- 
firm to execute a bond to Indemnify the 
Government in case of any other claim 
from the defendant In that connection, 
the Government sent to the plamtiff-finn 
letter Exhibit P W 11/3, dated February 
26, 1955 forwarding wiUi it a specimen 
copy of the indemmty bond which was 
required to be properly filled m and ex- 
ecuted by the plaintiff-Crm on a stamp- 
ed paper of the requisite ^talue. It wa* 
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m executing the said bond that the pay- 
nents were subsequently released to the 
daintiff-firm. 

4. On March 1, 1955, the Deputy Ac- 
lountant-General (Industry and Supply) 
vrote to the plaintifl-fiim letter Exhi- 
Dit P. 2 retiurning their biU, dated Feb- 
niary 5, 1954, with the remarks that the 
same could not be obtained "until the 
Dayment issue raised by one of the part- 
aers Shri Tilak Chand in his letter, 
iated November 16, 1954, is settled by 
die Director-General Supplies and Dispo- 
sals, New Delhi, and necessary instruc- 
tions are received from the Director- 
General, Supplies and Disposals, to make 
payment of the bills.” 

5. It was in the above backgroimd 
that on December 1, 1956, the plaintiS- 
hrm acting through its partner Yuvrai 
Kumar instituted the suit from which the 
present appeal has arisen for recovery of 
Rs. 10,800, as detailed below on. account 
of "damage and loss to person and loss 
to property, and loss to trade present and 
future on account of slander of title of 
property on the basis of a written con^ 
plaint made by the defendant, in respect 
of which he was, in no case, entitled to 
do so and also other false statements of 
the defendant, whose aim and purpose 
was to slander the rights and prope^ of 
the plaintiffs and which were published 
intentionaUy and mischieypudy by the 
defendant as a result of which the plam- 
tiffs suffered special loss”; — 

1 On account of damages on account 
of interest at the rate of six Pf cent PCT 
annum on the sum of Rs. _l,25,13y-, _me 
navment of which was detamed and wim- 
hdd by the Director-General Supphes 
and Disposals for different periods as a 
result of the unjust act of the defendmt; 

5 . 800 /- 

2. On account of damages for mentm 
worry; — ••• 1.500/- 

3 On accoimt of damages 
rassment in the discharge of the habihty 
of the plaintiff-firm m the market and 
damages and loss in their crecht and 
position and loss of their reputation as 
regards the business m the market and 
in the eyes of their servants; 

Total Rs. 10,800/- 

A list of the bills submitted by the 
plaintiff-firm of which the pa^eitt had 
been delayed on account _ cl ^ ^ 
dant’s letter is contamed m the schemle 
attached to the plaint After written 
statement in reply to the Plamt and a 
replication in reply thereto by Ae plain- 
tiff had been filed, and the doc^ents 
filed by the parties had been admitted or 
denied’ by the other dde, the Coi^ foimd 
vide its order, dated April 26, 1957, that 


the petition of plaint did not disclose 
•any date of accrual of the cause of ac- 
tion, and therefor^ directed the plaintiff 
to amend the petition of plaint. There- 
upon the amended plaint, dated May 3, 
1957, was filed by fte plaintiff-firm. 

5a. In order to appreciate the argu- 
ments addressed to us in this appeal, it 
appears to be necessary to quote verba- 
tim paragraphs 4, 5, 8 and 9 of the amend- 
ed plaint: — 

"4. In spite of the receipt regarding the 
full and fcal settlement, and his letters, 
dated the 24th June, 1954, the aforesaid 
defendant, in order to cause loss to the 
plaintiff-firm in their trade and business, 
to injure the feelings and reputation of 
other member-proprietors of the firm and 
to cause them financial loss, without any 
rhyme and reason and without any just 
plea and with the intention of slandering 
their title of the property, sent a quite 
false and against facts, a written com- 
plaint through letter dated the 16th 
November, 1954, to the Deputy Accoim- 
tant-General, Industries and Supplies, 
New Delhi and also forwarded copies 
thereof to other officers of the Depart- 
ment of Supplies. Later on, for want of 
self-control, and with mala fide intention, 
he also wrote another letter dated the 
26th November, 1954, to the Income-tax 
Officer, 'B’ Ward, Ludhiana, in which he 
made insulting objections and statements 
in order to cause loss to the financial 
position and reputation of the plaintiff- 
firm. In this way, the defendant, in 
order to cause loss to the plaintiff-firm, 
made up his mind to continue his such 
acts, attitude (sic). 

5. Some time after his letter dated the 
16th November, 1954, the defendant 
made a request to the Director-General 
Supplies and Disposals to withdraw the 
aforesaid letter. Upon this the aforesaid 
Department started enquiries for verifica- 
tion of the matter and their satisfaction. 
It seems that the defendant, during the 
coxurse of enauiries intentionally hesitated 
to satisfy the department in the matter 
of the withdrawal of the aforesaid letter 
and acted with mala fide intention. For 
this reason, in spite of the serious efforts 
on the part of the plaintiff-firm, their 
bills were withheld in the concerned 
departments and their payment was de- 
tained. The entire responsibility in that 
behalf falls upon the defendant, accord- 
ing to law. 

8. Apart from the loss mentioned 
above, the plaintiff-firm suffered loss in 
their trade and business on account of 
the illegal acts of the defendant and the 
aforesaid firm as well as the proprietors 
of the firm, faced great embarrassment 
in the matter of the discharge of their 
liabilities in the market and they suffered 
an adverse effect as regards the credit, 
podtion and reputation in their sphere 
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of business and in the ey^ of th^ ser- 
vants. -which 13 estimated by the firm at 
Rs 3 500/- The action of the defendant 
is tantamount to makme such a writing 
for which there was no ]ust and sound 
reason and the defendant mischievoi^ 
mentioned absolutely false facts in ^ 
letter in order to slander the plaintiffs 
n^ts m the property, as a result of which 
the plamtiff-finn and the propnetorsrf 
the firm suffer^ special damages. The 
contents of the aforesaid letter, in tw 
eye of law, come under the defimbon ol 
slander of title to property 


9 Besides this, on account of the con- 
tents of the defendant's letter, the -pio- 
pnetors of the plamtiS-firm suffered great 
mental worry In this regard also, the 
plaintiff-firm is entitled to get the dama- 
ges, which are fixed at Bs 1 600/- Smce 
m the eye of law, the mental worry 
caus^ by the injurmg of the feelings 
and repletion, is tanlamovait to per^n^ 
iniury, therefore, the plainbff-firm is, in 
every wav, entitled to get the said 
amount. In this way the plainbff-firm is 
entiUed to get the amount of Rs. 10 800/- 
m ail by way of damages, from the de- 
fendant, according to law and justice’' 

In the corresponding paragrapos of the 
wntten statement filed by the defendant 
in reply to the amended plaint. It was 
stated as follows — 

”4 ^ith regard to paragraph 4 ol 
the plaint, it is submitted that on 24A 
June, 1954. full settlement of the account 
was not arrived at and a full amount 
due to turn was not paid. 


The amount of B& 3 200/- -was agreed 
to be paid later on realisation and the 
question of goodwill was agreed to be 
dealt with later It is admitted that the 
defendant wrote a letter on 16th Novem- 
ber. 1954, to the Directorate-General ol 
Supply and Disposal, New Delhi, and 
despatched its copies to the connected 
Supply Department Office. It is ^so 
correct that on the same date the defen- 
dant addressed a letter to the Income-tax 
Officer, 'B Ward, Ludhiana. It is, how- 
ever, incorrect that the defendwt 
addressed those letters to injure the 
plamtiffs business or to injure the feel- 
ings and reputation of the other proprie- 
tors of the firm or to cause any Tnat^q] 
loss to them. The contents of the above 
letters do not justify any such allegations. 
The letters were wntten by the defen- 
dant to protect his own interest and not 
to cause any injury or loss to the plain- 
tiff On account of the unwarranted acts 
of the plaintiff nghts of the defendant 
were affected regarding the assessment of 
income-tax. The Director-General Supp^ 
and Disposal was also to be addressed 
commumcations to protect the interests 
of the defendant. Hence the defendant 
wrote the letter to protect his nght and 
interest. These letters were not intend- 


ed to cause any loss or damage to the 
plaintiff nor in fact these letters and com- 
munications could do any loss and damage 
to the plamtiff. The plaintiff m his own 
plaint has not stated what were the con- 
tents ot those letters and which part d 
the contents is calculated to injure the 
Kputation or any injury to the feelings 
and to the property of the plaintiff. No 
false defamatory and slanderous allega- 
tions were made by the defendant agai^ 
the plaintiff. The plaintiffs finann^T posi- 
tion -was not ad-yersely affected by these 
communicattons. The rest of the con- 
tents of this paragraph are denied. 

5 Paragraph No 5 ol the plamt as pul 
Is wrong and Is not admitt^ The de- 
fendant never badeed out to satis^ the 
Director-General Supply and Disposal 
about the contents of his commumcations 
to the department nor did he act mala 
fide. No payment of the bills of the 
plaintiff was detained by any act on the 
part of the defend^t nor was it m the 
power of the defendant to detain any such 
payment, payment was detamed on 
account of the acts of the plaintiff which 
will be dealt at length later on. The 
defendant, therefore; is not responsible 
for the payment being detained or de- 
layed. As soon as the interventioQ of the 
respectable persons brought about a set- 
tlement between the p^es the defen- 
dant informed the department sccorduA- 
ly The delay in the payment of the 
bill was not due to any acts on the part 
of the defendant but this delay was co^ 
nutted by the department The plaintm 
did not suffer any Injury or loss on ac- 
count of any acts on the part of the 
defendant 

8 Paragraph No 8 of the pl^t U 
Incorrect It is denied that the p l a intiff 
suffer^ any loss ot damage in. his business 
on account of any act of the defendant 
It 15 further not admitted that the plai^ 
tiffs firm suffered any embarrassment m 
the disdiarge ol th^ liabilities in the 
mariiet It is further deni^ that on a^ 
count of any act of the defendant tha 
plaintiff suffered any degradation in the 
eyes of their servants and persons 
cected -with them nor was their cre^ 
position, reputation -was adversely 
ed by any act of the defendant entitling 
them to a recovery of Bs. 3 500^ as 
damages from the defendant The afore- 
eaid amount is exaggeratedly 
The defendant had proper and sufficient 
grounds for writing letters referred to la 
paragraph No 4 of the plaint These con- 
tents were never false. Their contew 
never affected any right In property a» 
busmess of the plaintiff, nor were 
calculated to defame the plaintiff. N® 
mischievous matter was contained to 
those letters. The contents of the 
ters caused no injury and damage to 
tfaintaff or its proprietors end do not to 
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the eye of law amounts to danderous 
title and libeL . 

9. Paragraph No. 9 of the plaint is de- 
nied, The aforesaid letters did not ex- 
pose the plaintiff to any worry or men- 
tal injiuy^ and the plaintiff is not enti- 
tled to claim any damages on that score. 

Damages amounting to Rs. 1,500/- 
daimed on that score are exaggerated. Ilie 
feeling and the reputation of the plain- 
tifi never suffered any injury on account 
of those letters. No act of the defendant 
amounts to personal injury. The plain- 
tiff is not entitled to recover any damages 
from the defendant.” 

After a further replication had been filed 
by the plaintiff, the trial Court framed 
the following issues: — 

"1. Whether the plaintiff-firm has been 
registered imder the Partnership Act? 

2. \^ether Shri Yuvraj Kumar is a 
partner of the plaintiff-fiim? 

3. Whether the suit claim or any part 
thereof is within limitation? 

4. Whether the payment of Rs. 1,25,131/- 
to the plaintiff was withheld by the In- 
dustries and Supplies Department, Delhi, 
by reasons of any act or conduct of the 
defendant? 

5. If issue No. 4 is foimd in the afSr- 
mative, to what amount of damages, if 
any, is the plaintiff entitled on this ac- 
count from the defendant? 

6. Whether the defendant has been 
guilty of slander of title to the property 
of the plaintiff? If so, to what amount 
of damages is the plaintiff entitled from 
the defendant on this account? 

7. Is the plaintiff entitled to any spe- 
dal damages on account of mental worry 
caused to him by any act or conduct of 
the defendant? If so, to what amount 
of damages is he entitled? 

8. Whether the defendant is entitled to 
any special costs tmder Section 35-A of 
the Civil Procedure Code?” 

G. By his judgment tmder appeal, Shri 
A. N. Bhanot, Senior Subordinate Judge, 
Ludhiana, held that issues Nos. 1 and 2 
had been conceded, that the suit was bar- 
red by time, the lirnitation for filing the 
same being one year under Articles 22, 
24. and 25 of Sdiedule I to the Ldmitatibn 
Act, 1908, that the amount in question 
was not proved to have been withheld by 
the Government on account of any act 
or conduct of the defendant, that issue 
No. 5 did not arise and issues Nos. 6 and 

7 were not proved. He decided issue No. 

8 against the defendant and, as a result, 
dismissed the suit of the plaintiff-fiim 
The main issues on account of the deci- 
sion of which the suit of the plaintiff-firm 
failed were issues Nos. 3, 4 and 6, and 
the arguments of the learned Counsel for 
the parties before us have been confined 
to the findings of the trial Court on those 
three issues. 
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7. The evidence on the record of this 
case shows that at the time of the dis- 
solution of the partnership and retirement 
of the defendant from the firm on June 
24, 1954, at least three disputes remained 
outstanding viz., (i) -the question of 
Income-tax, (ii) the question of goodwill, 
and (iii) the question of realisation of 
outstandings. Shri Gian Dass Jain D. W. 
3 (who was Senior Subordinate Judge, 
Gurdaspur at the time of deposing in this 
c^e as a witness for the defendant) stat- 
ed that he went to Ludhiana in the 
month of December, 1954, and that on 
mat occasion he was called upon to 
intervene to get the disputes between the 
plaintiff-firm and the defendant settled. 
According to his deposition the dispute 
mostly centred round the income-tax as- 
sessable on the plaintiff-firm, and that 
Tilak Chand defendant wanted to safe- 
guard h i m self against any imposition of 
tax on him with regard to the firm. Bafau 
Ra^ whose son was a partner in the 
plaintiff-firm and at whose house the wit- 
ness was staying, gave an undertal^g in 
writing to the defendant that he would 
not be liable to pay any tax with regard 
to the plaintiff-firm. The writing Exhi- 
bit D. W. 3/1 was left with the witness 
and he produced the same in Court 
during the course of his deposition. At the 
same time another writing is stated to 
have been obtained from Tilak Chand 
defendant wherein he agreed to abide by 
the instructions of the plaintiff-firm with 
respect to the income-t^ matters. Mr. 
Gian Dass Jain added that in the month 
of January, 1955, the parties again as- 
sembled at his flat in Delhi when Lachh- 
man Dass member of the plaintiff-firm 
complained that the defendant had again 
created some trouble for them. TTie com- 
plaint of the defendant was that he had 
not been given anything in respect of 
goodwill and some other dues. The defen- 
dant was claiming about Rs. 10,000/- for 
that. The matter was discussed at great 
length and the plaintiff-firm offered to 
pay Rs. 3,000/- to the defendant "without 
prejudice” if the defendant would co-ope- 
rate with them in all matters. The defen- 
dant did not, however, agree. 

This and other evidence on the record 
shows that no full and final settlement of 
all possible disputes between the parties 
had in fact been made on June 24, 1954. 
Detailed reference to the contents of the 
alleged offending letter Exhibit P. W. ll/l 
has already been made. It cannot in my 
opinion be said that the contents of the 
said letter were in any manner defaiM- 
tory or libelous. The defendant merely 
wanted to safeguard his ovm interest and 
bragged that the good quality of the 
goods previously manufactured by the 
firm w'as due to his effort and the defen- 
dant gave expression to an apprehension 
that without him the firm may not be 
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able to manufacture the same quality of 
goods m future If he gave gratuitous ad- 
vice to the Government to make sure that 
It did not get into difficulty regardmg the 
payment of the previous dues of the firm, 
he was not m my opimon, thereby com- 
mjttmg any tort According to the offi- 
cial evidence on the record, the fixm was 
expected to inform the department of 
every change m its constitution and Jo 
submit mcome-tax clearance certificate 
along with a list of partners This the 
firm did only after November 5, 1955, be- 
cause that is the date of the mcome-tax 
clearance certificate The trial Court was, 
therefore, correct m holding that the pay- 
ment was not stopped by the department 
merely on account of the letter of the 
defendant, but mainly on account of the 
omission of the p laintiff itselt In any 
case, the defendant did not direct stop- 
pmg of the payment to the plamtiff-finn 
nor had the defendant any right or au- 
feonty to do so 11 the stoppage ot pay- 
ment by the Government was not lusU- 
fied, the plaintifl-firm could possibly try 
to obtam relief against the Government, 
but the claim against the defendant was 
m any event misconceived. The evidence 
on the record of this case does not at all 
prove either the slander of title or slan- 
der of any goods of the appellant firm. In 
view of our findmg to the above effect on 
Issue No 6 It is unnecessary to go fur- 
ther mto the matters covered by issue 
No 4 

8. Law relating to the capacity of 
corporations to sue in tort is summed up 
in ' Winfield on Tort” (Seventh Edition at 
page 80) m the following words — 

"A corporation can sue for torts com- 
mitted against it, but there are certain 
torts which it is impossible to conunit 
against a corporation. Such are assault 
and personal defamation. Thus, a corpo- 
ration cannot sue for libel a person who 
charges it with bnbery and corruption 
although the mdividual members of it 
might be able to do so, bat a bbel or 
slander affects the management or Its 
trade or bu sine ss, then the corporation 
itself can sue, as where the workmen’s 
cottages of a colhery company were false- 
ly described m a newspaper as lughly In- 
sanitary ” 

In "Salmond on the Law of Torts” (four- 
teenth edition) the same subject is dealt 
with pages 614-615 in these terras — 

' In general a corporation may sue for 
and tort (e g, maUaous presentation of 
a winding up petition) In the same way 
as an individuaL The only qualifications 
are (i) the tort must not be of a kind which 
it IS impossible to commit against a 
corporation e g, assault or false Impn- 
scfnment, (u) in case ot defamation. It 
must be shown that the defamatory mat- 
ter IS of such nature that its tendency is 


to cause actual damage to the corporation 
in respect of its property or busmess 
Thus an action of libel will lie at the suit 
of a trading corporation charged with 
insolvency or with dishonest or incom- 
petent management. But where there Is 
no actual damage, nor any tendency to 
produce such damage, no action will lie 
at the suit of the corporation, the only 
pei^ns who have any cause of action are 
the individoal members or agents of the 
cofporation who have been defamed. So 
it has been held that a mumapal corpo- 
ration cannot sue for libel charging U 
mth corruptioa and bnbery in the ad- 
Twinis tration. of muniapal affairs.” 

9. We would have had to Judge the 
capacity of the appellant to sue by apply- 
ing the tests laid down in the above- 
quoted texts of authonty if the appel- 
lants were a corporation in law. Unfor- 
tunately for the appellants, hoyrever, it 
is not even a legal person. It is a part- 
nership firm. It is well known that a 
finn is merely a compendious art ifi c i a l 
name adopted by its partners and is not 
itself a legal entity. Libel or slander of 
a partnership firm may indeed amount to 
defamation of its partners. But then it 
Is the partners who may in such an even- 
tuality sue and not the firm. The reme- 
dy of an association like a partnersmp 
concern really bes at the hands of its In- 
^vidual members who can personally sue 
If they have been defamed. It is not 
necessary for all the partners of a firm to 
Join in such an action. Any one or more 
of the partners who feel aggneved may 
sue and the others may be jomed as pm 
forma defendants Salmond writes to 
this connection at page 641 (Article 187) 
of his book (ibid) as under — 

"Where two or more persons possess a 
ngbt of action in respect of one and the 
same injury — as for example, a trespass or 
other wrong to the property of co-ownei^ 
or a bbel on a firm of partners in the 
way of their business — is it necessary that 
these persens shmild join in ec* 
the same action, or can one of them sue 
without the o^ers? The old rule of 
the common law on this pomt was that 
(with certain exceptions which need Ml 
be now considered) all persons so suffer- 
ing a joint injury must Jom m one action. 
But now the non-jomder of persoM 
jointly mjured is no bar to an action by 
one or some of them. The only eff^ w 
such a non-jomder is that the 
may. m its dismetion order the ©met 
persons so jointly mjured Jo be Joined ^ 
parties to the action either as plamtifls 
or (if they vtiU not consent) aS d«en- 
dants. Where two or more persons have 
suffered a jomt, but not a several 
a release granted by one of them wui. m 
the absence of fraud, destroy the ^koie 
cause of action, and operate as a bar w 
an action by any of the others.” 
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For the foregoing reasons we are inclin- 
ed to think that the trial Court was per- 
fectly correct in holding that the plaintifi- 
firm cannot maintain a sxiit for libel or 
slander. Moreover, the plaintiff has in this 
case failed to prove that the statements 
contained in the defendant’s letter, dated 
November 16, 1954, were made falsely or 
maliciously. Nor is there any evidence to 
show that the business of the plaintiff- 
firm suffered in any manner on accotmt 
of the alleged defamatory letters. After 
perusing the evidence on the record of 
this case, we are satisfied that the find- 
ing of the trial Court to the effect that 
the said evidence is not sufficient to prove 
either the causing of any such mental 
worry which may be actionable or losing 
of reputation or slander of property of 
the plaintiff-firm. We have, therefore. 
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no reason to differ from the finding of 
fact recorded by the trial Court on issues 
Nos. 4, 6 and 7. 

9a. _ In this view of the matter the 
question of limitation for filing the suit 
from which the present appeal has arisen 
really becomes academic. In fairness to 
the learned coimsel for the parties who 
argued the said issue at length, we may, 
however, notice their arguments in this 
behalf. It is the common case of the par- 
ties that the question of limitation has to 
be decided in this case according to the 
provisions of the Indian Limitation Act, 
1908 (hereinafter called the Limitation 
Act). The finding of the trial Coimt is 
that the instant suit is covered by Arti- 
cles 22, 24 and 25 of the first Schedule to 
the Limitation Act. The said Articles are 
in the following terms; — 


‘'Description of suit 

22. For compensation for any 
other injury to the person. 
24. For compensation for libel. 


Period of 
limitation 
One year 


Time from ■n'hich period 
begins to run 

When the mjury is committed. 


One year When the libel is published. 


25. For compensation for slander. 


One year When the words are spoken, or, if 
the words are not actionable in 
themselves, when the special 
damage complained of results.” 


10. On the other hand, the plaintiff 
has contended that neither Article 22, 
nor 24 nor 25 is applicable to this case, 


and that the suit is, therefore, governed 
by the residuary Article 36 rdating to 
torts, which is quoted bdow: — 


"86. For compensation for any Two years When the malfeasance, mis- 
malfeasance, misfeasance feasance or nonJeasance takes 


or nonJeasance -indepen- 
dent of contract and not 
herein specially provided 
for. 

11. In the. alternative the plaintiff 
Hgims that Articles 22 and 25 not being 
applicable, if it is found that even A^- 
cle 36 does not apply to this case, the 


place. 


limitation for filing the suit from which 
this appeal has arisen would be six years 
under Article 120. Article 120 is in the 
following terms: — 


“120. Suit for which no period of 
limitation is provided else- 
where in this Schedule. 

12 Mr Harbans Lai Sarin, the learn- 
ed Senior Counsel for the appeUant^rm 
first referred to the judgment of a Dm- 
sion Bench of the Calcutta ffigh Court m 
Imperial Tobacco Co, v. Albert Bonn^, 
AIR 1928 Cal 1. The appeal before the 
Division Bench had arisen out of the 
judgment of a learned Single ^ 

the Calcutta High Court m a smt filed 
by Albert Bonnan against the Imperial 
Tobacco Co. for recovery of about seven 
and half lacs of rupees as damages for 
various acts done by the defendant-com- 
pany, the main act being an allegation 
made to the customs authorities about 
the goods of the defendant being coimter- 
feit on accoimt of which allegation the 


Six yeara When the right to sue accrues.” 


goods of the defendant were detained by 
the customs authorities for some time. 
The action was based on an allegation of 
slander of goods. As to the question of 
limitation it had been held by the learn- 
ed Single Judge (Pearson, J.), in Albert 
Bonnan v. Imperial Tobacco Co. (India), 
Ltd., AIR 1926 Cal 757. that the goods 
in question having been detained by the 
Collector of Customs on representation 
made by the defendant maliciously and 
without reasonably probable cause, the 
limitation for filing a suit for damages for 
such detention against the defendant was 
governed by Article 36. The learned 
Judge observed that Artide 36 is ffie 
general artide which provides a period 
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of two years' hmitatioii for a suit to reco- 
ver riamap pg m tort unlcss any speofie 
Article provides otherwise It was held 
t^t m so far as the cause of action may 
be slander of title or slander of goods, 
the limitation would be either one year 
under Article 25 or two years under Arti- 
cle 36 the latter being applicable in the 
circumstances of the case before the 
learned Single Judge. The plaintiff had 
In that case invoked Arhde 48 buj the 
contention of the pl aintiff m that respect 
was repelled on the ground that the de- 
fendant-company never had possession or 
control over the goods and the Collector 
of Customs could not be looked upon as 
the agent of the defendant-company 
When the matter was taken up m appeal 
to the Division Bench by Imperial Toba- 
cco Co, (the defendants) it was held by 
Eankm, C J and C C Chose J that a 
suit for da mages against the defendant at 
whose instance the plaintiff's goods were 
detained by the Customs Authorities, is 
governed by Article 36 and not by Arti- 
cle 49 It IS noteworthy that the contest 
In that case was between Art 48 or Arti- 
cle 49 on the one hand and Art 36 on 
the other It only m certain obser- 
of the learned Single Judge that 
Article 23 was mention^ Otherwise no 
one ever c^ed that the suit against 
Tobacco Co was governed hj 

13 There Is In fact no ouarrel with 
&e proposition of Uw that S 

^ bought imdS 
my other specific Article in the first 
S^edule to tee Limitation Act it would 
^ governed by Article 36 as held £ tee 
1 ® / Tobacco Co AIR 1928 

y 3?^® Steam-ship ' Savitn flSftvi tt n 
133 la the fiZbai: Se „ “ 
hdd that the mteatioa o[ the^uhm 
fM aDPearrf to be that aot lioS S 

|Sb|t 

^ btoldaw m real Se 


A.IE. 


" naoiiaDUity and safetv claim made teerem w 

person so represent- time. The whole ai^ument of the 

^ IS liable m tort, the tort bemg analo- question of limitation ap- 

gous to slander of title and fatUnfr P®3rs_ to be based on some kind of mis- 


falsdiood. It was held that tee 

a caM is one for misfeasance fnde- 


C. J and Bennet, J), in Sobha Ramv Tika 
H am , AIR 1936 All 454, is not directly 
r^vant for deadmg the case before ns. 
The contest m that case was between the 
residuary Article 120 on the one hand and 
Article 22 of the first Schedule to the 
Limitation Act on the other It was held 
that where a person entices away the 
wife of another a suit for damages 
against him by the husband is governed 
by Article 120 as such a suit does not fall 
TOthm the scope of any other Article in 
the first Schedule. Their Lordships 
observed that such a smt is not governed 
^ Article 24 as the suit is not for a libeL 
but for loss of soaety of the wife, and the 
Infringement of that absolute right by the 
other It is on the basis of tee above- 
mentioned authorities that the appellanf- 
nm sought to argue that the suit from 
wnira the present appeal has arisen was 
within time. It was submitted by Mr 
Sarm that Article 22 was not applicable 
because no part of the claim was founded 
on any injury to the person of the pkin- 
tiff. So far as Articles 24 and 25 are 
«ncerne<i the argument of the learned 
Coi^el for the appell^t was that the 
t .V slander referred to therein 

13 tee libel of a legal or living person or 
slander of such a person and that the 
s^d expressions did not relate to slsn- 
der of goi^ or slander oi bUe. It was 

♦ ^ the scheme of Part IV 

*Z iv® piviaoD of the First Schedule 
to the Limitation Act, It Is apparent that 
suits referred to in Aiiide 19 (for com- 
jenMtion for false Imprisonment) Arti- 
w zi tey executors or representatives 
^er the Indian Fatal Accidents Act) 
Arades 22 to 25 relate to torts againrt 
tee P erson and that torts against the pro- 
are referred to In Articles 29 to 33 
Artide 29 relates to suits for compensa- 
POT lor wrongful seizure of moveable 
property. Art. 30 to a smt against a ear- 
ner for compensabon for losing or In 
junng goods. Article 31 to smts against 
H earner for compensation for non-deli- 
very et^ and Article 32 against a defen- 
dant who perverts property given to him 
lor certain use 

14 It Is the common case of both 
ad» that if Articles 22. 24 and 25 or any 
ol them is applicable to the present smt, 
fl “ bei^ barred by tune, but 

“^t if the suit is governed by Article 36. 
w part of the claim made therem is 
Pe^nd time. The whole argument of the 


“‘c quesuon 01 nmiianon 
pears to be based on some kind of mis- 
apprehensioiL The plamtiff-finn has tned 
to mak e out a case on the issue relating 
to luaitation as if the datm is based on 
slander of title or slander of goods, 
dtender of title Is committed when one 
lately and maliciously wntes or speaks 
defamatory words affecting the title of 
another to real or personal property. 
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"Slander of title” is a false malicious 
statement in writing, printing, or by 
word of mouth injmious to any person’s 
tilde to property and causing special da- 
mage to such persons. (Stroud’s Judicial 
Dictionary, Volume 4, page 2798). "Slan- 
der of goods” is a form of sliider of 
title, and the action in such a case is 
for making defamatory statements about 
a man’s goods, which are actionable if 
they are untrue and cause him special 
damage and are made maliciously. “Slan- 
der of title” is a false and malicious 
statement about a person’s property or 
business and does not, relate necessarily 
to his personal reputatiom but to his 
title to property or his business or gene- 
rally to his material interest. In Winfield 
on Tort (seventh edition), it is stated at 
page 693 as follows: — 

"By far the happiest term for it is 
Salmond’s Tnjurioiis falsehood,’ for 'slan- 
der of title’ might suggest a connection 
with 'slander’ with which in fact it has 
scarcely anything in common; and if we 
adhere to the older phrase it is only be- 
cause Sahnond included imder 'injurious 
falsehood’ the other torts of 'passing-off 
and 'injuries to trade marks’ to which 
the term perhaps does not apply quite 
so exactly. 


As for classification, slander of title is 
more closely allied to unlawful compe- 
tition than to any other heading. Most 
of the modem cases on it are concerned 
with rival trades and nearly all toe 
cases, old and new, are instances of in- 
terference with business, if not rmlawfril 
competition.” 


Torts arising out of fraud, decdt and in- 
jiuious falsehood including cases of slan- 
der of title or slander of goods have 
never been treated as torts of trespass or 
injury to toe person. Though Pearson, 
J did distinguito between "slander of 
goods” and "slander of title” for apply- 
ing Article 36 on toe one hand and Arti- 
cle 25 on toe other to suits covered by 
those causes of action, there appears to 
be no distinction between toe two in m 
far as toe use of the word "dander” in 
Article 25 is concerned. On a considera- 
tion of aU toe authorities cited before us 
on toe subject, we are piima facie of toe 
view that a suit for damages on accoymt 
of dander of goods or slander of title 
would be governed by toe redduary Arti- 
de 36 and not by Artide 24 or 25 which 
are intended to relate to libd or slander 
of person which would both fall under 
toe genus-'defamation’. In. fairness to 
learned Counsd for toe respondent it 
may be stated that he relied on toe judg- 
ment of toe Lahore High Court in Har- 
nam Singh v. Doola Singh, AIR 1937 Lah 
709, of toe Allahabad High Court in 
Ishri alias Hatim Ali v. Muh amma d Hadi, 
(1902) ILR 24 An 368, and of toe Bom- 


bay High Court in AbduUa Mohomed 
Jabli V. Abdulla Mahomed Zulaikhi, AIR 
1924 Bom 290. Counsel for toe plaintifi- 
appeUant also relied on Section 23 of toe 
Limitation Act and claimed that he had 
suffered a continuing wrong for which 
toe limitation had not expired when toe 
suit was filed. We find no force in this 
contention of toe plaintiff. In any case, 
as already stated, we are not caUed upon 
to finaUy decide this matter in the view 
we have taken of toe case of the plaintiff- 
appellant on merits. 

15. At toe same time it is clear from 
the plaint of the suit that though words 
"slander of title” have been used therein 
several times, toe real claim of the plain- 
tiff is for damages for defamation. There 
were no ready goods in this case, toe 
title to which or quality of which was 
made the subject of any slander by the 
defendant. lYom toe evidence produced 
by the plaintiff-firm, it is clear that its 
grievance was that it had been defamed 
and humiliated by toe defendant by writ- 
ing toe impugned letter. That indeed was 
the finding of toe trial Coiurt also inas- 
much as the suit may be maintainable by 
a firm for slander of goods or slander of 
title, but no suit is maintainable by a 
firm_ whito is not a legal person for defa- 
mation either by word written or spoken. 
In this view of toe matter, toe suit from 
which toe present appeal has arisen would 
indeed be maintainable only within toe 
time allowed by Articles 24 and 25. ]h 
so far as toe claim of mental worry is 
concerned, that may be a claim based on 
an injiury to person and would be gov- 
erned by Artide 22. The finding of toe 
trial Court on toe issue relating to limita- 
tion does not, therefore, seem to be in- 
conrect on toe facts of this case and toe 
smt of toe plaintiff does appear to have 
been time barred. 

16. For toe foregoing reasons this ap- 

peal fails and is accordingly dismiss^ 
We, however, direct that the parties in 
this case bear their own costs 

throughout, 

KSB Appeal dismissed. 
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(V 56 C 27) 

D. K MAHAJAN AND P. C. JAIN, JJ. 

Mahesh Chand, Plaintiff-Petitioner v. 
Puran Chand and another, Defendants- 
Respondents. 

Civil Misa No. 4267 of 1967 in Civil 
Original No. 1 of 1967, D/- 30-7-1968 from 
judgment of D. K. Mtoajan, J., D/- 29-3- 
1968. 

Court-fees Act (1870), S, 11 — Scope 
— Arbitration Act (1940), S. 17 — Section 

JL/LL/E675/68 
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17 doffl not ovemde provisions oi S 11 
of Coort-feea Act — Smt for dissolation 
of partners^p and rendition of accounts 
Dispute by agreement of parties re- 
ferred to arbitration — Award made mle 
of Court by decree under S 17 — Held 
decree that followed was a decree m a 
suit» that put an end to suit, and, there- 
fore, provisions of S 11 of Court-fees 
Act, applied. (1882) ILB 4 All 218 (FB) 

BeL on. (Para 5) 

Cases Referred Chronological Paras 
(1862) ILR i All 218=1882 AU WK 
28 (FB) Nath Prasad v Ram 
Paltan Ram 5 

R. N Mittal with S K. Syah for Peti- 
tioner H. L. Som & Puran Chand for 
Responden'^ 

D K- MAHAJAN, J — This case was 
referred by roe to a larger Bench In view 
of the importance of the question involv- 
ed. 

2 The precise question, that requires 
determination, is whether a suit, in which 
there is a reference to arbitration and a 
decree follows on the award and is made 
a rule of the Court under Section 17 of 
the Arbitration Act, would be governed 
bv the provisions of Section II of the 
Court fees Act? 

3. This question has arises In the fol- 
lowing cLicumstances The decree-luolder 
filed a suit for dissolution of partnership 
and rendition of accounts against the 
judgment-debtor This suit was pending 
m the Court of Subordinate Judge. Am- 
bala, and was brought to this Court by 
transfer The dispute m the suit, with 
the agreement of the parties was referred 
to arbitratum. The arbitrator gave his 
award and after bearing the objections 
of the parties the award was made a rule 
of the Court under Section 17 of the Ar- 
bitration Act. 

4. The office however, did not draw 
up the decree m view of the provisions 
of Sechoa ll of thn C(sosb-f^«, Art. TVft 
plaintiff-decree-holder and one of the 
defendants in whose favour the award 
has gone, have made an application lor 
execution of the recovery of amount 
awarded to them. The judgment-debtors 
have raised the objection that there Is 
no decree and that none coidd be drawn 
till the provisions of Section 11 of the 
Court fees Act were combed with, 
namely the difference In the Court-fees 
paid and the requisite Court fees on the 
rebel granted is made good. It Is this 
objection that falls for deternunation in 
these proceedings. When the matter was 
posted before me on the 29th of Mayph 
1968 I was doubtful whether the provi- 
dons of Section 11 would apply to eudi 
a decree. It was for that reason I 
referred the ase to a larger Bench, and 
that is hou the matter has be^ placed 
before us. 


A.LR. 

After hearing the learned Counsel 
for the p^ies at length, I am of the 
view that the objection of the judgment- 
debtors is well founded and must prevad. 
There is no provision in the Arbitrationi 
Act which, either fay necessary implica- 
tion or speoficaliy, ovemdes the provi 
dons of Section 11 Mr R N Mittal, whol 
appears for the decree-holder, contends' 
that inasmuch as a decree imder Section 
11 In a reference outdde Court does not 
require Court-fee Stamp it follows that 
a decree in a suit does not require Court- 
fees when it Is an award-decree and Is 
Passed under Sea 17 of the Arbitration 
Act 1 am unable to agree with this con- 
tention. Section 11 of the Court-fees Act 
rea^ thus — 

•*ln suts for mesne profits or for im- 
movable property and mesne profits, or 
for an account, if the profits or 
amount decided are or is In excess 
of the profits claimed or the amount 
at whi^ the plaintiff valued the 
relief sought the decree shall not be 
drawn up until the difference between 
the fee actually paid and the fee which 
Would have been payable had the suit 
comprised the whole of the profits or 
amount so decreed shall have been paid 
to the proper officer 

Where the amount of mesne profits u 
lelt to be ascertained In the course o* 
the execution of the decree, if the profits 
so ascertained exceed the profits daim 
ed the further execution of the decree 
shall be stayed until the diflerenw ^ 
tween tte fee actually paid and the W 
which would have been payable had me 
suit comprised the whole of the profits 
so ascert^ed is paid If the additioi^ 
fee is not paid withm such time as the 
Court sh^ fix, the suit shall be dismiss- 
ed”, 

and it only covers the cases specifically 
mentioned therein and those too in a sin^ 
The present decree undoubtedly was) 
Viassed m a sedft. TVie rnlis dciSarcncel 
Was that instead of the Court detenmn 
hffi the controversy agreement of thel 
Parties the forum was changed and an 
award was given by the arbitrator whiw 
awart was made a rule of the Co^ 
Under Section 17 of the Arbitration Act, 
and in terms of that provision a decrM 
had to follow It cannot, therelora **1 
held that a decree imder Section 19 In ^ 
suit is not decree within the tenn^^ 
Section 11 of the Court-fees Act Th^ 
View I have taken of the matter, fiwS 
Support from the observations^ of bir 
Justice Straight In Nath Prasad v 
Paltan Ram. (1882) ILR 4 All 218 (FB) 
though the decision does not relate lo 
the matter of the Court fees. The obsef^ 
^tiona of the learned Judge are quoted 
below 

« • • • ■ijjg agreement to refer 

a suit to arbitratioa does not dose 
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litigation; on the contrary, the parties 
continue before the arbitrators in the 
adverse positions of plaintiff and defen- 
dants, the one seeking to fix liabi- 
lity > on the - other, and the other to 
avoid that liability. Even i£ the award is 
subsequently made upon the consent of 
the parties, it does not occur to me that 
it stands in any respects in a different 
position to a confession of judgment in 
the suit itself, and the decree that is 
passed in either case would seemingly 
stand upon the same footing. * * * *” 
Therefore, the approach has to be whether 
the decree, that followed, was a decree 
in a suit; and it cannot be denied that the 
decree, that followed, was in a suit. It is 
the decree that put an end to the suit; 
a Ti n , therefore, the provisions of Section 
11 of the Court-fees Act come into play. 

G. For the reasons recorded above, the 
objection prevails and is allowed. The 
plaintiff is allowed one month’s time to 
make good the Court-fees. There will 
be no order as to costs. 

7. P. C. JAIN, J.:— I agree. 
KSK/D.V.C. Appeal allowed. 


AHl 1969 PUNJAB & HARYANA 161 
(V 56 C 28) 

E. S. NAEULA AND S. S. 
SANDHAWALIA. JJ. 

Union of India and others, Appellants 
V. P. C. Babl and others, Eespondents. 

Letters Patent Appeals Nos. 427 of 1967 
and 1 of 1968, D/- 22-^1968 from judg- 
ment of Tek Chand, J., m C. W. No. 2161 
of 1966, D/- 20-10-1967, 

(A) Civil Services — Indian Adminis- 
trative Service (Appointment by Promo- 
tion) Regulations (1955), I^. 5 Deter- 
mination of seniority of officer — At this 
stage Reg. 5 (5) has no application and it 
is only when that provision comes mto 
play that recording of reasons is envisag- 
ed 

The sole judge regarding merits ^d 
suitability of a particular member of the 
State Civil Service is the stetutory ram- 
mittee and they have first to be satisfied 
regarding these two factors. . Thereafter 
having reference to the seruonty a 
member they may decide to bring him 
on the list. This process, therefore, is 
distinct from determinmg his position m 
the seniority of the list prep^ed by the 
Committee. It governs only ^le &st ^ep 
whether a person should or shouW not be 
induded in the list. 

■ The next step arises when the dec^on 
to bring a member of the State tfryu 
Service on the list has been answer^ m 
the affirmative by the Coinimttee. Then 
arises the question of detenmnation of 

JL/LL/E679/68 
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the seniority of an officer. This step is 
governed whoUy by Eeg. 5 (3) of the 
liidian Administrative Service (Appoint- 
ment by Promotion) Regulations, 1955. 
Three criteria are spelled out therefrom. 
One of the criteria for such determination 
is_ the seniority of the officer in the State 
Civil Service. The other two are merit 
and suitability. All that is required by 
Eeg. 5 (3) is the subjective satisfaction of 
the Committee with regard to these three 
criteria. If they are satisfied that a 
junior officer (or officers) because of his 
exceptional merit and suitability deser- 
ves a place in the list higher than that 
of officers senior to him then they are 
perfectly entitled and indeed duty bound 
to do so -in the terms of the proviso to 
Eeg. 5 (3). It is patent that Eeg. 5 (3) 
does not require any reason to be record- 
ed for holding any person to be of ex- 
ceptional merit and suitability. Sub-re- 
gulations (1), (2), (3) and (4) of Eeg. 5, as 
is clear from the language thereof make 
no mention whatsoever of any recording 
of reasons. At this stage as yet Eeg. 5 
(5) has no application whatsoever and it 
is only when that provision comes into 
play that the recording of reasons is en- 
visaged. (Para 17) 

The phrase "Exceptional merit and 
Suitability” in Reg. 5 (3) has not been 
used in an abstruse or abstract sense. 
"Exceptional merit and Suitability” in 
this provision has been used in a relative 
sense qua the candidates who are eligible 
and whose names are being considered 
for the purpose of determination of their 
seniority. One candidate may he of ex- 
ceptionffi merit and suitahility qua the 
other rival candidate. In any case when 
once the Committee has arrived at an 
opinion to the said effect regarding a 
candidate’s exceptional merit and suitabi- 
lity the statute in its wisdon has thought 
it expedient to respect that opinion. If 
acting bona fide and clearly alive to and 
in conformity with the provisions of 
Eeg. 5 (3), the Committee have arrived 
at a certain opinion qua a certain officer 
or a set of officers their action is unas- 
sailable. (Para 18) 

(B) Civil Services — Indian Adminis- 

trative Service (Appointment by Promo- 
tion) Regulations (1955), Eeg. 5 (5) — 
Supersession in process of selection 
Officer jimior to member of State Civil 
Service brought on select list whilst his 
name after due consideration not consi- 
dered to be fit to be so brought — Held, 
that was what Reg, 5 (5) meant by super- 
session. 15 Southern Reporter 2nd Series 
P. 1, Ref. — No State Civil Service Offi- 
cer has any vested legal right to claim to 
be brought on select list (Point conced- 
ed). (Para 21) 

(C) Constitution of India, Art. 226 
Indian A dminis trative Service (Appomt- 
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ment by Promotion) Begnlations (1955) 
Reff S (3) — Determination of aemority 
m State Civil Service List ' Determma 
tion 13 entrusted under Beg 5 (3) to 
jndgment and discretion of statutory 
committee — Discretion exercised by 
Committee without any mnTa tides Go> 
mg bebmd exercise of such diseretiont 
examination of facts and adiudieation 
thereon are precluded in wnt petition. 
Am 1954 SC 217, EeL on. (Para 24} 
Cases Beferred Chronological Paras 
(1967) Am 1967 SC 284 (V 54)= 

(1961) 2 Lab U 122. Assodated 
Electrical Industries (India) M- 
vate Ltd. v Its 'Workmen ss 

(1967) AIR 1967 SC 1427 (V 54)= 

1967 2 SCR 703 S G Jalringhanl 

V Union of Tnrtia 9A 

(1967) Am 1967 SC 1910 (V 54)= 

1967 1 SLR 907 Sant Ham Sharma 

V State of Rajasthan 111 

(1957) ILR (1967) 1 Pimj 490 

Sbambhu Dayal Gupta v Umon 
of India nn 

(1M7) Civn Writ Na 2861 of 1965 
D/ 14-9-1967 (PunJ & Ear ) Harpal 
^*‘“*1*^ 29 30 

(1962) Am 1962 SC 1694 (V 49)= 

(1963) 1 SCR 98, Collector of 

Keshav Prasad Goenka 26 
(1954) AIR 1954 SC 217 fV 41)= 

19W SOT 883 ^<SlScJl/or 

T a S. Ghosh 24, 27 
15 Southern Rep. 2ad Series 1, 

Ramp T Stanley 

^ Advocate-General (Punjab) 

^ ^ Apoellanla Bhagi- 

5“ and S K. 

Hirajee. for Respondent No 1 only 

S S SANDHAWALIA, J.;— These twn 
connected Appeals Nos. L. P A. 427^ 
thp'rw'* ^ behalf of 

and Sunder 
respectively are under 
Letters Patent and are 
judgment of Tek 
J- ^ted the 20th October 1967 
learned Single 
^^® ^dtion under 
^^tution filed by 
P C Bahl, respondent No 1 and cran^ 
®d him a of mandamus directing tha 
appellants in L. P A. No 427^fi^7 to 
prepare a fresh seniority list fa 343,^^ 
toce ^th the Judgment under appeal A* 
tte points of facta and Uw SSbthf 
^0 appe^ are identical ttwwS ^ 
disposed of by a single ju^^t ^ ^ 

.2. The facts giving rise to the fillM 
of tte wnt petition by p CL B^T 
pondmt No 1. in both the wtltitS ^ 

^^surv^ed. Respondent nS 1^1 

of the Punjab State Civ^ ^ 
md he ^ confirmed therein on tha 
1st of^e, ms From the 

working in differentraSdt^ 
in several departments of the StS° ^ 


A.LB. 


P C. Ba£I (Sandhawalla JJ 
Punjab and at the tune of filing of tha 
wm petition he held the statusof a De- 
of N'wem. 
which was the appomted date 
imdtt the Reorganization Act, 1956 a 
prepared gmng 

the Thrive place of seniority of 
one of the menbers of the Punjab avll 
Ser^ce. In the said list which was an- 
nexed as Armexure W to the pehttcn. 
r^pc^ent No. 1 wm shown at serially 
69 It Is pl^ed that this list forms the 
basis of sen^ty for all future promo- 
ttons. apoointments and confirmations for 
Slh??’?SS ”■ to 

^ *Pi® eontrarion of respondent Na 1 
y^that on having completed 8 years oi 
Service he was 
^gible for and was considered by the 
Coi^ttee for Inclusion in the list pre- 
Mred under Regulation 5 of the 
Admin^tl^ Service (Appomtment by 
^motion) Regulations 1955 for the first 
toe in the year 1958 However it had 
fe?, of tfie Union of 

India that respondent No 1 P C. Bahl* 
Committee 

to to first toe In March. 1956 but ha 
fit for Inclusion in the 
considered 
meetings held In July, 
IW8 Sep^bcr 1958, 

S; focluslon in the Select List 

®®d was super^ed 
Ss? Tdrt prepared in September, 

>859 His name was 
list by the Com- 
21st of January, 

® was continued in the 
**’® 27th of Janu- 
tSZ ®f November 1962 a^ 

Nn 1 ^ Sf September 1963. Respondent 
bar! a-P^- .P>^ded that though his name 
in the list but it did not ap. 
the order of seniority In which 
^„?®™®,bad Btood in the State Ovil 
“entfoned above. His name 
hart Placed below the officers who 
®el«ded in 1958 and 1959 al- 
P|®aded tot their names la 
thf ti'l Seniority list were much below 
of respondent No L Sub- 
wnuenUv ^ the year 1965 more name* 
to the List but the seniority 
Stir arranged in accordance 
the order in which a particular 
^i‘5f_was selected and according to res- 
R^?“« No 1 it was In vloUtlon of 
K^atto 5 (3) of the Indian Adminis- 
^ve Service (Appointment by Promp- 
«on) Regulations. 1955 

. ^hls list which had been arranged 
by the Committee in accordance with the 

year nf ui.i. -a 



S969 Union of India v. P. C. Bahl 

S^rrice Commission and approval was 
iSven without effecting any changes, 
rrhis list thus became the Sdect 
List from which the appointments 
So the Indian Administrative Service 
Cadre were to be made in accordance 
with the order in which a name appeared 
in the Select List On the 8th of Novem- 
ber, 1965. respondent No. 1 made a re- 
presentation to the State of Punjab that 
his name shoidd be placed in accordance 
with the Regulation 5 (3) so that the 
seniority which was reflected in the State 
Seniority List be given effect to while ar- 
ranging the names in the Select list and 
Shat when the occasion for appointment 
So the Indian Administrative Service arose 
he might avail of his i^per place of 
Beniority. This representation w^ annex- 
^ as Aimexure 'C’ to the original writ 
petition. A reply thereto was received 
&om. the Chief Secretary to the Govern- 
ment of Punjah dated the 27th of April, 
1966, which informed respondent No. 1 
Shat the Indian Administative Service 
Selection Committee which had met on 
She 21st of January, 1961, had quite justi- 
fiably placed him bdow the Sdect List 
already in force when his name was first 
Induded in the List A reference was 
made in thig communication to the Ins- 
tructions contained in the Government of 
India, Ministry of Home Affairs Letter 
No. 7/6/55- AlS(l) dated the 5th OctohOT, 
1955. Not satisfied with the reply of the 
State Government, respondent No. 1 then 
moved the High Court by way of petition 
under Artide 226 of the Constitution of 
India which has been allowed by the 
Sudgment under appeaL 

5. A brief reference to the rdevant 
statute and the rules and regulations 
which fall for determination may now be 
made. As these have come up for de- 
tailed conrideration during the comae of 
argxunents it is desirable to set them 
down in extenso. Under Section 3 of the 
All India Services Act, 1951 (Act 61 of 
1951), the Central _ Government made 
pftor consultation with the Governments 
of the States concerned rules for the lugu- 
lation of recruitment, and_ the conditions 
of services of persons appointed, to an All 
India Service. It was also provided that 
all rules made under this section shall be 
laid for not less than fomteen days be- 
fore Parliament as soon as possible after 
they are made, and shall be subject to 
Buch modifications whether ly way of 
repeal or amendment, as Pmliament may 
mahe on a motion made during the session 
ia which they are so laid. Pursuant to 
these provisions of the Act, the Central 
Government made the Indian Administra- 
Eve Service Recruitment Rules 1954 and 
Sie Indian A dminis trative Service (Ap- 
pointment by Promotion) Regulations 
1955, Rifle 4 provides for the methods 
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of recruitment to the Indian Administra- 
tive Service as follows: — 

a) by a competitive examination; 

b) by promotion of substantive mem- 
bers of a State Civil Service; 

c) by selection, in special cases from 
among pemons, who hold in a substan- 
tive capacity gazetted posts in connection 
with the affair s of a State and who are 
not members of a State Civil Service. 

is patent from the fects above-men- 
tioned we are concerned with dause (b) 
which relates to the method of recruit- 
ment by way of promotion from the 
members of a State Civil Service. 

6. The main points of controversy in 
these appeals revolve around Regiflations 
Nos. 5, 6 and 7 of the Indian Adminis- 
trative Service (Appointment by Promo- 
tion) Regulations, 1955. They are as fol- 
lows; — 

*'5fl). The committee shall prepare a 
list of such members of the State Civil 
Service as satisfy the condition specified 
in Regulation 4 and as are held ly the 
committee to be suitable for promotion 
to the service. The number of the mem- 
bers of the State Civil Service included 
in the list shall not be more than twice 
the nmnber of substantive vacancies an- 
ticipated in the course of the period of 
twdve months commencing from the date 
of the preparation of the list, in the posts 
available for them under Rule 9 of the 
Recnutment Rules or 10 per cent of the 
senior duty posts borne on the cadre of 
the State or group of States whichever 
is greater: 

Provided that in any partioflar year, 
the maximum limit imposed by fhia 
sub-regulation, may be exceeded to such 
extent as may be determined by the Cen- 
tral Government in consultation with the 
State Government concerned. 

(2) The selection for Indurion in such 
list shall be based on merit and suit- 
ability in all respects with due regard to 
seniority. 

(3) The names of the officers Induded 
in the list shall be arranged in order of 
senioriy in the State Civil Service: 

Provided that any junior officer who in 
the opinion of the Committee is of ex- 
ceptional merit and suitability may be 
assigned a place in the list higher than 
that of officers senior to him. 

(4) The list so prepared shall be re- 
viewed and revised every year. 

(5) If in the process of sdection, re- 
wew or revirion it is proposed to super- 
sede any member of the State Civil 
Service, the Committee shall record its 
reasons for the proposed supersession. 

(6) The list prepared in accordance 
with Regulation 5 shall then be forward- 
ed to the Commission by the State Gov- 
ernment along with— 

ti) the records of all members of_ the 
State Civil Service Induded in the list; 
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(u) the records of all memhers of Hi® 
State Civil Service who are proposed to 
be superseded by the recommendatioia 
made in the list , , . .. 

(m) the reasons as recorded by toe 
Committee for the proposed superse^on 
of any member of the State Civil Ser- 
vice and 

(iv) the observations of the State Gov- 
ernment on the recommendations of the 
Comrmttee 


7(1) The Commission shall conddef 
the list prepared by the Committee along 
with the other documents received from 
the Stete Government and, unless it con- 
siders any change necessary approve the 
list 

(2) If the Commission considers it ne- 
cessary to make any changes in the list 
received from the State Government, the 
Commisdon shall inform the State Gov- 
ernment of the changes proposed and 
after taking into account the comments, 
if any of the State Government may 
approve the list finally with such modi- 
fication, if any as may in its opunon, be 
]ust and proper 

(3) The list as finally approved by the 
Comnrdssion shall form the Select list of 
the members of the State Civil Service 

(4) The Select list shall ordmanly be 
In fore® until its review and re^on, 
effected under sub-regulahon (4) of Begu- 
lation 5 is approved under sub-regula- 
tion (1) or as the case may be finally 8t>- 
proved under sub-regulation (2) 

Provided that in the event of a grave 
lapse m the conduct or performance of 
duties on the part of any member of the 
State Civil Service included in the Select 
List, a speaal review of the Select 
may be made at any time at the instance 
of the State Government and the Commis- 
sion may if it so thinks fit, remove the 
name of such member of the State 
Service from the Select liA” 

Regulation 8 provides for the appointment 
to Cadre Posts from the Select list made 
under the above regulation whilst regu- 
lation 9 relates to the appointments to 
the Indian Administrative Service from 
the Select List prepared pursuant to the 
earlier regulations. 


7 The learned Single Judge in a iudg- 
ment resplendent with erudition has dealt 
meticulously with the contention raised 
before him. In fact he has sometimes 
dwelled exhaustively on the meaning to 
be attributed to each word in the above- 
said regulations the construction of 
which calls for determination. However 
for the purposes of these appeal^ the 
matter is now m a narrower compass. 
The substance of the learned Ju^ee 
fi ndi n gs IS six fold and these may be 
enumerated as follows:— 

(11 That the Indian Administrative 
Service (Appointment by Promotion) 


Begulations, 1655 are statutory and are 
not merely in the nature of an executive 
instruction. 

(2) That the infringement of the statu- 
tory regulation contained in the above- 
said 1955 Regulations is a matter which 
is justiciable by this Court 

(3) That the instructions contained ip 
the Government of India, Ministry of 
^me Affairs letter No 7/6/55-AIS(l) 
dated the 5th October 1955 cannot over- 
ride the provisions of Regulations above- 
mentioned, 

(4) That respondent No 1, P C. Bahl, 
is not guilty of any laclaes 

(5) That on the facts of this case, regu- 
lation 5 (5) govern^ regulation 5 (3) and 
as such the Committee had to record its 
reasons for the supersession of respon- 
dent No 1 The Committee having faH'^ 
ed to record any express reasons tha 
decision regarding the fixation of the re^ 
pendents s^onty by the Committee iJ 
vitiatod 

(6) The Committee has In fact given no 
reasons but has merely stated its con- 
clusions. That the giving of the reasons 
Is distinct from the statement of a mere 
conclusion. 

8 Mr H. I* Sibal, the learned Coun- 
sel for the appellant in this appeal has 
not assailed the first three findings ar* 
nved at by the learned Smgle Judw , & 
fact It has been fairly conceded befort 
us that undoubtedly the Indian Admi- 
nistrative Service (Appointment by Pro- 
motion) Regulations, 1955 (heremalter 
called the 1955 Regulations) U a staW- 
torv provisioa having been framed undCT 
the All India Sei^ces Act. Further it 
Is conceded that it Is by now settled law 
that the violation of a statutory provision 
would be justiciable by this Coi^ It “ 
also conceded that If an executive in- 
Btniction purports to override or runs 
contrary to any etetutory provision W 
would be of no validity to that extent 
However, it has been strenuously con- 
tended la tbfg regard that the Gover^ 
ment of India s Instructions dated the 5tn 
October 1955 are not violative of tlw 
tutory Regulations in any way whats^ 
ever and are m fact wholly in confomnW 
therewith. It is submitted that all the 
actions taken by the app^ants are ac- 
cording to them, entixdy In consonance 
with and pursuant to the 1955 Reguls' 
tions and not in derogation tbereot 

9 The controversy therefote now 
Centres round the last three findings oi 
the learned Smgle Judge and out of these 
three the last two In fact are crudal for 
the determination of this case, 

19 To narrow down the area of th® 
controversy it may be noticed at the out- 
set that Mr Bhagirath Das, the 
Counsel for respondent No 1 P C. BaW 
has lucidly fcraulated the case of his 
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client primarily on the contravention of 
the 1955 Regulations. He rightly makes 
this contravention, the comer stone of 
his client’s case. He has e^qalicitly stated 
that his client makes no grievance what- 
soever of the facts prior to his selection 
to the list. He, therefore, rightly con- 
cedes that any action taken prior to tliat 
date has not been made the subject of 
attack in the petition before the learned 
Single Judge and he therefore does not 
rely on any facts previous to this crucial 
date. He has also contended that his 
case is not that there has been any in- 
fringement of Article 311 of the Consti- 
tution of India at all and further lhat as 
regards the decisions by the Committee 
and the Union Public Service Commis- 
sion, no absence of bona fides whal^oever 
is suggested. In substance he contends 
that &e 1955 Regulations being statu- 
tory there has been a clear violation of 
the same; this is patently justiciable: and 
hence the respondent is entitled to the 
relief he has claimed in the petition be- 
fore the learned Single Judge which ac- 
cording to him has been rightly granted. 
The hard core of the point at issue is, 
therefore, reduced to this — 

"Has there been a patent contravention 
of Regulation 5 of the 1955 Regulations,” 

11. The gravamen of Mr. Sibal’s 
argument, therefore, in this appeal is that 
Regulation 5 (5) relates to supersession 
at tlie time of the selection, review or 
revision of the list. He contends that it 
is only when a supersession takes place 
and the said supersession is in the process 
of selection, review or revision of the 
select list that the recording of the^ rea- 
sons is necessary under the provisions 
of the Regulations and in this context the 
contention is that in the present case 
there has in fact been no supersession and 
as such the provisions of Regiilation 5(5) 
are not at all attracted. His second con- 
tention is that for the purpose of deter- 
mination of the order of seniority on the 
list the only Regulation which can pos- 
sibly apply is regulation 5 (3). Tlus, he 
contends, does not require recording of 
any reasons whatsoever. It gives com- 
plete discretion to the Committee and if 
they are subjectively satisfied that a cer- 
tain officer, because of his exceptional 
merit and suitability, in their opinion, can 
be assigned or placed higher in the list 
than the officers senior to him, then no- 
thing more is required by the Regu- 
lations. The argument, therefore, is 
that on the present facts of the case of 
respondent No. 1, Regulation 5 (5) has no 
application to Regulation 5(3). In elabora- 
tion of this main contention, Mr, Sibal 
has drawn our attention to regidation 5 
(2). He emphasises that in the said regu- 
lation three criteria are laid out in a 
specific order, namely (1) Merit; (2) Sui- 
tability and (3) Seniority. He contends 


that from the language of Regulation 5(2) 
and in the manner in which these three 
criteria have been laid the emphasis pri- 
marily is on merit and suitability while 
seniority is placed as the last criterion. 
For this contention Mr. Sibal has relied 
on the observations of the Supreme Court 
in Sant Ram Sharma v. State of Rajas- 
than, 1967-1 SLR 907=(AIR 1967 SC 
1910), where at page 917 of the report, 
(SLR)=(at p. 1916 of AIR) the learned 
Judges of the Supreme Court have ap- 
proved of the view of Leonard D. White 
in the following terms: — 

"The principal object of a promotion 
system is to secme the best possible in- 
cumbents for the higher positions, while 
maintaining the morale of the whole 
organisation. The main interest to be 
served is the public interest, not the 
personal interest of members of the offi- 
cial group concerned. The public interest 
is best secured when reasonable oppor- 
tunities for promotion exist for all quali- 
fied employees, when really superior Civil 
Servants are enabled to move as rapidly 
up the promotion ladder as their merits 
deserve and as vacancies occur, and when 
selection for promotion is made on the 
sole basis of merit. For the merit sys- 
tem ought to apply as specifically in 
making promotions as in original recruit- 
ment. 

Employees often prefer the rule of 
seniority, by which the eligible longest 
in service is automatically awarded the 
promotion. Within limits, seniprity is 
entitled to consideration as one criterion 
of selection. It tends to eliminate 
favouritism or the suspicion thereof; and 
experience is certainly a factor in the 
making of a successful employee. Senio- 
rity is given most weight in promotions 
from the lowest to other subordinate 
positions. As employees move up the 
ladder of responsibility, it is entitled to 
less and less weight, l^en seniority is 
made the sole determinating factor, at 
any level, it is a dangerous guide. It 
does not follow that the employee 
longest in service in a particular grade is 
best suited for promotion to a higher 
grade; the very opposite may be true.” 

(Introduction to the Study of Public 
Administration, 4th Edn., pp. 380, 383). 

"As a matter of long administrative 
practice promotion to selection grade 
posts in the Indian Police Ser\nce has 
been based on merit, and seniority has 
been taken into consideration only when 
merit of the candidates is otherv/ise equal 
and we are unable to accept the argu- 
ment of Mr. N. C. Chatterjee that this 
procedure violates in any way, the guar- 
antee imder Articles 14 and 16 of the 
Constitution.” 

12. Relying on the above and apply- 
ing the ratio thereof to the present case 
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tbe contention of Mr Sibal is that It Is 
only when merit and auitaWlity of can- 
didates are otherwise equal, that the 
consideratiQii of seniority would be call- 
ed in. Belying next on the proviso to 
Regulation 5 (3) Mr Sihal contends that 
in the tgrmrt of that proviso the power to 
arrange the order of seniority on the 
list has be^ expressly vested In the 
Committee. If they are of the opinion 
that a iutdoT officer, because of excep- 
tional raerit and sidtahihty may be as- 
rifined a place m the list higher than that 
of officers semof to him then they are 
perfectly at liberty to vary the order of 
seniority In the State Civil Service. The 
core of the conlenPon is that the fra- 
mers of the Hegulabons have vested a 
discretion In the statutory body, name- 
ly the Committee. All that this pro- 
viso requires, therefore, Is the sub- 
Uective satisfaction of the said Com- 
xmttee. Once the Committee is so 
satined and ordnes accordingly in the 
terms of regulation 5 (3) then according 
to tt Is acting In oe^onmty with the 
spirit and the letter of the s^d regula- 
tion. Be submits that It has been, ex- 
pre^y averred on behalf of the Commit- 
tee tl^t In the present case they were 
In fact of the opinion that officers placed 
higher in the list than the respondent 
were of exceptional merit snd suitability 
qua him. In face of this averment and 
(be unanimous opinion of the Committee 
to that effect it is not the practice of tb^ 
Court to go beMnd the discretion vested 
in a statutory body by the law lir. 
Sibal contends that the subjective satis- 
faction of the Comndttee is thus to be re- 
spected and not to be lightly overridden. 
Be contends further that regulatl^ 5 (3) 
nowhere reqidres the recording of any 
reasons and as the bona fides of the Com- 
mittee s action have not been challenged 
the fixation of the order of seniority by 
them is hence tinassailahle. Mr SIbal 
then Idled on Regulation 6 fti) whldi 
lays down that the records of all the 
members of the Stale Oril Sendee who 
are proposed to be superseded by the re- 
commendations made in the list are to be 
forwarded to the Union Public Service 
Co mnu ss i on by the State Government 
alo^ with the select list. He. therefore, 
wishes us to Infer from that that Regu- 
lation 6 (ti) Is related to Regulation 5 (5) 
Md that the meaning to be attributed to 
the word ^persession* becomes clear In 
^ ^lert it is only In such a case 
that the records of such an officer are to 
^ sent to the Union Pubhc Service 
Commission, Then dlstmguldilng the 
case of S ha m b hu Dayal Gupta v Union 
cf In^a. ILR (1067) 1 Punj 490 he pu“ 
ed rellanre on the following observations 
in the said judgment at page 494 

• Sub-regulation (5) of Eegulatioa 5 ap- 
plies tally when It is proposed to super- 


sede any member of the State Civil Ser- 
vl» wWtii is not the case here” 

An alternative contention has also been 
raised. This is that even If it were to 
be held that the Committee should record 
reasons for its action under Regulations 
6 (2) and (3), then this also has been 
complied wit^ 

13. In reply thereto Mr Bhaguath 

Das. the learned counsel for respondent 
No 1 has lu^y relied on regulation 5(3) 
and has argued that the proviso thereto 
Is only in the nature of exception. He 
contends that the criterion of fixing the 
order of seniority laid down in regula- 
tion 5 (3) is primarily the order of senio- 
rity in the State Civti Service. He inter 
prets tMg to mean that order Is the 
normal one and it is to be disturbed 
only In very exceptional circumstances. 
If this order of seniority, according to 
him, is to be disturbed it must be for 
speidfic and ezpUat reasons and also a 
specific finding Qiia each officer that he 
Is of exceptumal merit and sultabihty 
and, therefore, deserves to be assigned a 
place in ^e list higher than that of offi 
cere eenlor to The recording of 

these reasons, according to Mr Bhagi" 
rath Das. Is the condition precedent to 
any such action by the Committee, w 
this case particularly he subnots that 
Regulation 5 (5) would apply and govern 
Regulation 5 (3) and as su^ the record 
log of reasons is the sine qua con for the 
action of the statutory committee in 
termg the order of seniority He bu> 
mlts that the committee ha* not record- 
ed its reasons It ha^ hence POt com- 
piled with the provirions of Regulation 
5 (5) This Is in flagrant violation of the 
said regulation and as such the action ol 
the statutory committee cannot be sus- 
tained. 

14. In elaboration ol this contention 

he relies on Regulations 6 (lii) and (iv) 
The submission is that Regulation 6 Ui) 
expressly requires that the reasons, as 
recorded the Committee, for the pr^ 
posed Eupers«rion of any member of t^ 
State Civil Service are to be iorwaioea 
to the Union Public Ser^ce Commls^n 
and further not merely the reasons ol the 
Committee but the observations ol 

the State Government on the recommsi- 
dation of the Committee are nece^^ 
to be submitted to the Union Public Ser- 
vice Commission. He argues that Begu- 
latioQS 6 (lii) and flv) are mandatory 
are clearly relate to Regulation 5 
Having contended that in *hi< case there 
has be^ a clear supersession of resp^- 
dent No 1, he submits that firstly the 
recording of the reasons was necessary 
tinder Regulation 5 (5) and further tbo« 
reasons as recorded along with the ob- 
servations of the State Government wve 
to be submitt^ to the Union Public &er- 
vlce Commission and then then alone 
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a compliance "with the regulation could 
possibly be said to have been executed. 
Failure to comply with these provisions 
which, according to him, are mandatory 
is £at^ to the action of the Committee. 
He argues that compliance with the above 
provision is a condition precedent for the 
Commission when it acts in the finalisa- 
tion of the list and converts it into the 
select list. In the absence of this condi- 
tion precedent, according to him, any ac- 
tion of the Union Public Service Com- 
mission in framing the select list would 
be without the necessary foundation re- 
quired for the said purpose by the regu- 
lation. 

15. Reliance was placed on the ob- 
servation of the Supreme Court in Asso- 
ciated Electrical Industries (India) Pri- 
vate Ltd. V. Its Workmen, AIR 1967 SC 
284. That was a case under the Indus- 
trial Disputes Act. Under the said pro- 
vision a power is given to the appropri- 
ate C^vemment to transfer proceeding 
pending before one Tribunal to another 
Tribunal and one of the requirements of 
Section 33B of the Industrial Disputes 
Act is that before making such an order 
reasons for the same must be recorded. 
Interpreting the same, the observations 
of the learned Judges are as follows: — 

••When we turn to the orders by which 
the reference was withdrawn from the 
Industrial Tribunal and transferred to 
another, we find that there is no reason 
mentioned in any of them. AU that the 
orders pruport to say is that it is expe- 
dient to withdraw the inference from one 
tribunal and transfer it to another. In 
our opinion, the said bare statement made 
in the orders by which the proceedings 
are withdrawn from one Tribunal and 
transferred to another does not amoimt 
to a statement of reasons as required by 
Section 33B (1), It is quite clear that the 
requirement about the _ statement of the 
reasons muri be complied with both in 
substance and in letter. To say that it 
is expedient to withdraw a case from one 
tribunal and transfer it to another re- 
peatedly on three occasions in respect 
of the same proceedings is not to give any 
reason as required by the section.” 

To exanaine these rival contentions the 
scheme of the Indian Administrative 
Service (Appointment by Promotion), 
Regulations 1955 may first be examined. 
Regulation 2 pertains to the definitions 
whilst Regulation 3 provides for the con- 
stitution of the Committee which is to 
make the selection. Regulation 4 pro- 
vides the conditions of elimbility for pro- 
motion from the State Civil Service to 
the select list and thereafter to the 
Indian Administrative Service. Regula- 
tion 5 which is crucial and which calls 
for interpretation 1hen provides for the 
''prsparation of list of suit^blo officers 
as are held by the Committee to be suit- 
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able for promotion to the Indian Admi- 
nistrative Servica Regulation 6 deals 
with the consultetions with the Commis- 
sion in the finalisation of the list prepar- 
ed by the Committee and Regulation 7 
provides for the finalisation of the list 
prepared by the Committee which is then 
termed as the select list The rest of the 
provisions of the Regulations are not 
very relevant 

16. The process, therefore, of deter- 
mining the seniority on the list prepar- 
ed by &e statutory committee is two- 
fold First after an officer of the State 
Civil Service has satisfied the test of 
eligibility for promotion to the select list 
the question for the determination by the 
Committee is whether a member of the 
State Civil Service should at all be 
brought on the select list. The test for 
including the member of the State Civil 
Service in the list is entirely a subjective 
test by the statutory Committee. Regu- 
lation 5 (1) begins as follows: 

"The Committee shal) prepare a list of 
such members of the State Civil Service 
as satisfy the condition specified in Regu- 
lation 4 and as are held by the committee 
to be suitable for promotion to the Ser- 
vice.” 

The crucial words, therefore, are "as are 
held by the Committee to be suitable for 
promotion." An indication in the nature 
of guide-lines is laid out in Regulation 5 
(2). The statutory committee is enjoined 
to consider whether because of the merit 
and suitability with due regard to senio- 
rity, a certain officer is fit to be brought 
on the select list. The sole judge regarding 
merit and suitability of a particular 
member of the State Civil Service is the 
statutory committee and they have first 
to be satisfied regarding these two fac- 
tors. Thereafter having reference to the 
seniority of a member they may decide 
to bring him on the list Ihis process, 
therefore, is distmet from deter mining 
his position in the . seniority of the list 
prepared by the Committea It governs 
only the first step whether a person 
should or should not be included in the 
list 

17. The next step arises when the 
decirion to bring a member of the State 
Civil Service on the list has been answer- 
ed in the affirmative by the Committea 
Then arises the question of determina- 
tion of the seniority of an officer or, to 
put it in another way, the order in which 
his name shall appear in the list This 
step in our view is governed wholly by 
Regulation 5 (3). As is patent from the 
language and the position _ thereof the 
purpose of Regulation 5 (3) including the 
proviso is clear. Three criteria ^e spell- 
ed out therefrom. One of the criteria for 
such determination is the seniority of the 
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set of officers their action fs, to our 
imassailable. We are, therefore, 
o£ the opinion that the order of the se- 
niority of respondent No 1 was fixed In 
conformity with and after compIyinR 
wiA the provisions of Bejjulation 5 {3) 
and there were no infringements thereof. 


officer m the State CiyB Sertce The 
other two are merit and suitability it is 
expressly provided by the prtmso to tr^ 
sub-regulation that merit and suitabihw 
may ovemde senionty The power to 
determine the mter-play of these three 
cntena has been vested by the iram^ 
of the regulation, in the statutory eiinmit- 
tee or to put it m technical language an 
that is required by Regulation 5 (31 is 
the subjective satisfaction of the Com- 
mittee with regard to these three mle- 
na. If they are satisfied that a lunlor 
officer (or officersl because of his excep- 
tional merit and suitability deserves a 
place m the list higher than that of offi- 
cers se^or to him then they are perfect- 
ly entitled and indeed duty bound to do 
so in the terms ol the proviso It Is 
patent that Regulation 5 (3) does not re- 
quire any reason to be recorded for hold- 
ing any person to be of exceptional merit 
and suitability Sub-regulations (1) (2) 
(31 and (41 of Regulation 5 as is clear 
from the language thereof make no men- 
tion whatsoever ol any recording of rea- 
sons At this stage as yet Regulation 5 
(o) has no application whatsoever and it 
is only when that provision comes into 
play that the recording of reasons Is en- 
visaged. 

18. The phrase "Exceptional merit 
•and Suitabilitj^’ in Begi^tion 5 (3) In 
pur view has not been used in an ab- 
struse or abstract sense. “Exceptional 
merit and Suitabihtyf in this provision 
has been used m a relative sense qua the 
candidates who are eligible and whose 
[names are bemg considered for the pur- 
loose of determination of their seraonty 
One candidate may be of exceptional 
merit and smtability qua the other rival 
candidate Similarly a number of candi- 
dates may be adjudged as being of ex- 
[ceptional merit and Stability in compa- 
[nson to another candidate. In any case 
[when once the Committee has arrived at 
juj. ctivamo. ta the. «id. ^ 

[candidate’s exceptional merit and emt- 
abllity the statute in Its wisdom 
[thought it expedient to respect that 
opinion. It is noticeable that It has 
not been required that the Com- 
mittee should explain the basis of their 
opimon by expressly recording their rea- 
sons therefor That requirement is only 
as regards Regulation 5 (5) It wouldL 


19. It, therefore, remains to detenidne 
whether the provisions of Regulation 5 
(5) are attracted to the facts of the case 
of respondent No 1 Thus ft is the con- 
ctnietion to be placed on regulation 6 (5) 
which will ultimately tilt the balance 
between the two rival contentions raised 
on behalf of the appellants and the res- 
pondent The crudal questions vrhich 
anse herem may be formulated as fol- 
lows — 

(1) Has there been a supersession of 
respondent No 1 as is envisaged in Regu- 
lation 5 sub-clause (5U 

(2) Has this supersession been in the 
process of selection, review or revision^ 
If the answer to these two quenes is in 
the affirmative it is only then that a case 
for the respondent (No I) would be spell- 
ed out and if the reply is In the negative, 
it is patent that the contentions raised on 
his behalf must necessarily fail Tbs 
crucial word, therelore, which falls for 
interpretation is the word 'supersede' 
used in Regulation 5 (5) This word is 
not a tern of legal art and has not been 
defined or interpreted either in SowAeta 
Law Dictionary or Wha^n’s Law Leri* 
con. In Stroud s Judiaal Dictionary this 
word has been interpreted in the specie 
Context of the meaning to be pla^^d 
thereon In Company Law, and in cases of 
conflict between a general Act and a 
local Act. This does not in any way aid 
us m ascribing the correct meaning there- 
to in the present case The construction 
to be put on this word was considered in 
the American case of Kemp v Stanley, 
15 Southern Rep 2iid Senes p 1 This Is 
a decision of the Supreme Court of 
X^ifisiana. That case arose In detemin- 
Ing the constitutionality of a statute 
whidi authorised the Attorney-Gene^ 
of the State of Louisiana to supersede the 
distnct Attorney ITie language of fh® 
statute Was In the foRowmg words — 

"Provided further that the Attorney- 
General shall have power to relieve sup* 
jdant and suiarsede the District 


therefor^ be a dangerous grouiS ney in any cnnunal proceeding, when he 


to go behind the clear expression of sub- 
jective satisfaction and the expressiwi of 
opimon following thereto whirii had lj«n 
expressly averr^ to in the written state- 
ment on behalf of the Ckimmlttee As al- 
ready noticed there Is no suggestion of 
mala fides on the part of the ^mmittee. 
If acting bona fide and clearly alive to 
and in conformity with the provisions of 
R^ulation 5 (3) they have arrived at a 
■>~xCertam orfnion qua a per tain officer or a 


may deem it necessary for the protec^n 
of the rights^ and mtcrests of tbe^State 

The learned Judges of the Supreme 
Court of Lomslsma in that case accru- 
ed judicial approval to the meaning mveti 
to this word in the Second Edition 
erf Webster’s International Dictiona^ 
Therem this word 'supersede’ has be^ 
given the following meaning pertaining w 
the present context*— 
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"To displace, or pass over, so as to 
appoint a successor or make way for an- 
other: to supplant; as, the Governor su- 
perseded Judge A with Judge B. 

To take the place, room, or position of; 
to follow in place of; to replace; as, the 
new bill is designed to supersede all pre- 
vious bills; the new appointee supersedes 
a promoted (or dismissed) official.” 

The issue, therefore, clearly is that at- 
tributing the meanings above-mentioned 
to this word then has there been a super- 
session of the respondent in those terms? 

20. It is necessary to go back to the 
facts and it is noticeable that for the first 
time the name of respondent No. 1 P. C. 
Bahl was brought on the list on 21st 
January, 1961. In the minutes of the 
Committee’s meeting of the even date, 
his name after consideration was placed 
at No. 28 in the select list. Thereafter 
the list was revised annually next year 
and in the meeting of the Committee held 
on the 27th February, 1962, his name 
then finds place at No. 19 of the list pre- 
pared on the said date for this year whick 
was duly approved by the Union Public 
Service Commission. Thereafter on the 
23rd November, 1962, in the annual revi- 
sion of the list, the name of the respon- 
dent finds place at No. 18. It thus 
emerges that from the moment of bring- 
ing his name on the list in 1961 till the 
time of the filing of the petition, his 
position in the seniority on the select list 
had not been altered to his detriment. 
It is not the case at all that after 21st 
January, 1961, when his name was first 
brought on the list at No. 28 any pCTSon 
whose name appeared lower than his in 
the order in the list has been raised to 
an order higher than that of respondent 
No. 1. As a matter of fact as has been 
noticed, his name in the order of senior- 
ity has in fact been gradually upgraded 
to number 18 due to the appointments to 
the Indian Administrative Service of the 
persons above him, retirement, ,and other 
factors. We are, therefore, clearly of the 
opinion that from the crucial date of the 
21st January, 1961, when the name of the 
respondent was first placed on the select 
list, onwards there has been no supplant- 
ing or replacing or passing over of res- 
pondent No. 1 which may amotmt to 
supersession within the rneaning of the 
said Vi’ord used in Regulation 5 (5). 

21. Assuming for the sake of the argu- 
ment that there has been a supersession 
of respondent No. 1 (though we have ex- 
pressly found othenvise), the question 
then arises wkether this supersession 
arises in the process of selection, review 
or revision. We will consider this aspect 
in an its three aspects. _ Firstly as re- 
gards the process of selection, it is notice- 
able that on the averments made on be- 
half of the State of Punjab, the name of 
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respondent No. 1 was conadered in 
March, 1956; July, 1967; February, 1958; 
September, 1958 and December, 1959, by 
the statutory Committee. On aU these 
occasions, the Committee did not consider 
him fit to be brought on the select list. 
He was in those relevant years clearly 
superseded in the process of selection. 
Officers imiior to him on the State Civil 
Service List were brought on the select 
list whilst his name after due considera- 
tion was not considered to be fit to be so 
brought. This, to our mindj is what 
Regulation 5 (5) means when it refers to 
supersession in the process of sdection. 
But the_ noticeable feature of this case 
clearly is that respondent No. 1 makes no 
grievance of this supersession. He did 
not at any stage challenge such super- 
session in the process of selection in the 
years 1956 to 1959. In this petition it is 
expressly his case that no grievance 
whatsoever is made of the period prior to 
the 21st January, 1961. It is otherwise 
also conceded that no State Civil Service 
Officer had any vested legal right to claim 
to be brought on the select lisL In the 
words of Mr. Bhagirath Das, the learned 
Counsel for respondent No. 1 mere non- 
selection in a previous year does not give 
any right of action to a member of the 
State Civil Service and no such ground 
was in fact pleaded in the writ petition. 
The name of respondent No. 1 was brou- 
ght on the list for the first time in Jan- 
uary, 1961, and even at that stage it was 
provisional being subject to the result of 
a disciplinary case pending against him. 
It is thus clear that after the said date of 
21st January, 1961, the case is not within 
the ambit of any supersession in the pro- 
cess of sdection. Supersession, if any, 
was prior to the said date which expres- 
sly is not before this Comrt for adjudica- 
tion. 

22. As regards the second aspect, 
regulation 5 (4) provides for a review and 
regulation 7 (4) provides for a special 
review of the list. Admittedly in this 
case there has been no occasion for any 
review or ^edal review imder the above- 
said provisions. Hence patently no ques- 
tion of supersession in the process of re- 
\'ision arises at alL Regarding the third 
aspect, as has already been noticed, the 
list was revised after 1961 in the years 
1962 and 1963 and the order of Eenioritj' 
of respondent No. 1 has not thereafter been . 
altered to his detriment in the revisions 
in these two years. Obviously, therefore, 
no question of any supersession in the 
process of revision of the said list can 
arise 

23. We are therefore, clearly of the 
view that on the facts of the present case 
there is in fact no supersession of respon- 
dent No. 1 within the meaning and con- 
text of regulation 5 (5) and further even 
if it be so held it has not been in any 
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process ol sdecaon. review or revMc^ 
Therefore, in our view Begulanon 5 (5j 
Is not at all attracted on the facts of this 


24. Mr J N Kaushal, the leamrf 
counsel for the appellant In I* P A- No. 
1 of 1968 whilst edoptinR the arjjuments 
advanced by Mr Sibal has further raised 
the contention that once It is held tl^t 
Regulation 5 (3] alone la applicable. ^ 
matter is completely narrowed down. He 
Bubmits that this regulation does not 
Quire any reasons to be given. Under the 
proviso to Regulation 5 (3) eraption^ 
ment and sidtebility can override the 
criterion of seniority In the minutes of 
the meeting of the Committee held on the 
23rd November 1962. it has been erpr»- 
sly recorded as follows— 

The list in paragraph 2 above does not 
follow the order of seniority In the State 
Civil Service as. In the opinion of the 
Cmnmittee, the exceptional merit and 
suitability of ofBcers placed in the higher 
list than those senior to them Justify 
their being asrtgned places accordingly* 
Similarly in the minutes of the meeting 
of the 21st of January 1961, It was re- 
corded as follows:— 


The above list does not follaw the 
order of seniority In the State ClvQ Sei^ 
vice, as in the opinion of the Committee 
the records of officers Nos. 1 to 2S justt* 
ty thrir being assigned places in the list 
higher than officers senior to them** 


In the written statement on behalf of the 
appellants it was expressly averred that 
the Committee had found the officers 
who were placed above respondent No 1 
to have exceptional merit and suitability 
so as to deserve a place higher than that 
of respondent No 1 in the lirt of Senio- 
nty Mr Kaushal further contends that 
the statutory committee and the Union 
Public Service Comndsdon are not Judi- 
cial or quasi ludlcial bodies: they are ad- 
mutistrative tribunals and It Is not neces- 
sary that their actions should be spik- 
ing orders expressing In detail all the 
r^ns wWch tinpeUed them so to act 
He contends that if they had complied 
wth the Teumrements of Relation 5 
(3) and the law vests the discretion to 
* 1 ? ^ aUegatioD 

that the said discretion has been moti- 
TOted by aaj extraneous consideration. 
thOT the exert^e of such a discretion can- 
not be made the subject of an attack. la 
any case he argued that this Court In its 
writ jurisdiction would be wholly reluo 
tant to go behind the expression of an 
ppimon which has expressly been vested 
in the dls^tion of the Committee by 
He has placed rellami 

^ Ji^^Chapcelior Utkal Unlversl^V 

S K. Ghosh. AIR 19M SC 217 fn 
above contention. 


In that case the medical students of 
Utkal UMversity of Orissa had prayed 
for a writ ol mandamus under ArtidS 
226 of the Constitution of India against 
the VIce-Qiancellor ol the University and 
certain other persons connected with U 
in the High Court of Orissa. The High 
Court had allowed the petition and grant- 
ed the writ of Mandamus, on the findings 
that the syndicate acted unreasonably 
end without due care end that on the 
facts there was no justification for the 
syndicate to pass suc^ a drastic resoluboo 
to the absence of proof of the Quantum 
end amplitude of the leakage of the 
paper in the examination. The learned 
Judges of the Supreme Court whilst al- 
lowing the appeal against the Judgmen) 
of the HI^ Court of Orissa observed as 
follows:— 

It may be that the matter could have 
been handled in some other way as. lor 
example. In the manner the learned 
Judges inchcate but It Is not the function 
of the Courts of Law to substitute tbelt 
wisdom end discretion for that of the 
persons to whose judgment the matter in 
question Is entrusted by the law” 

The ratio of this case is hence clearly ap- 
plicable. Regulation 5 (3) has entrusted 
the determination ol se^rity Jn the hri 
to the judgment and discretion of the 
statutory committee. That discretion ha« 
been so exercised admittedly vrithout 
mala fides. We are, therefore, predudm 
IrtRs going behind the exerdse of 
discretion and examine the facts for ou^ 
selves and adjudicate thereon in a peti- 
thin under Article 226 of the ConstitutiOT 
of India. That such a course would be 
erroneous Is patent fr o m tte foUowinS 
observations In the above-said.— 


also think the High Court wM 
wrong on the second point. The learned 
Judges rightly bold that in a mandai^ 
petition the Hlyli Court cannot consti- 
tute Itself Into a Court of aPP^ freffl 
the authority against which the appeal is 
Bought, but ha\^g said that they wmt 
on to do Just what they said they couW 
not The learned Judges appeared » 
consider that it Is not enough to fsTO 
facts established from which a leakage 
c^ legitimately be Inferred by reaK^* 
able minds but that there must In ad^ 
tlon be proof of Its quantum and ampi^ 
tuda though they do not indicate 
the yardstick of measurement should oe. 
That Is a proporition to wldch we are 
not able to assent 

We are not prepared to perpetra^ ^ 
error into whirti toe learnt Coot 
J udges permitted themselves to be icQ 
and examine the facts for ourselves as a 
Court of Appeal but la view of the atri^ 
tures the High Court made on tw 
"Vice-Chanceilor and the syndicate we art 
compelled to observe that we do not w** 
they are Justi&d.** 
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25. Mr. Sibal’s next contention 'was 
Shat even if it fae assumed that it was 
necessary that reasons for placing the 
names of junior officers at higher places 
than that of re^ondent No. 1 have to be 
given that condition in substance has been 
complied with. At the •time of placing 
she name of respondent No. 1 on the list 
on the 21st of January, 1961, 'the Com- 
mittee had expressly based itself on 'the 
records of officers Nos. 1 to 25 as the 
ground for assigning to them places 
higher in the list than the officers senior 
to them. It is further averred 'that this 
list has no finality and was revised from 
year to year and the relevant list which 
is being attacked was framed on the 23rd 
November, 1962. Therein also it had been 
expressly stated in the minutes as has al- 
ready been quoted above that regarding 
the ■variation in the order of seniority in 
the list, the same •was based on the ex- 
ception^ merit and suitability of the 
Sunior officers who were being placed In 
a position higher than •those senior to 
them and the records justify their being 
so assigned, Mr. Sibal, therefore, con- 
tends 'that it is clear that the Committee 
■was ali've to the requirements of Regula- 
fion 5 (3) and has acted in strict com- 
pliance therewith,. The submission is that 
reference to the record is the reason for 
placing the junior officers above respon- 
dent No. 1. His contention is that the 
condusion is that a iunior officer should 
be placed higher than respondent No. 1 
and the reason for the same is the record 
of such an officer and in comparison 
thereto ■the record of respondent No. 1, 
He contends that both of them are dear- 
ly distinct. It is patent that the records 
of aH these officers were before the Com- 
mittee at the time of the sdection. It 
was recorded in the minutes of the meet- 
ing of the 21st January, 1961, as foUo-ws:- 

’'The Committee examined the records 
of all the permanent members of the 
State Ci-vil Service who on the 21st 
January, 1961, had completed not less 
than eight years of continuous service 
(whether offidating or substantive) in a 
post of Deputy Collector.” 

Similarly in the meeting of the 23rd of 
November, 1962, the following minute 
yms recorded: — 

"The Committee examined the records 
of all the permanent members of the 
State Civil Service, who, on the first day 
of January, 1962, had completed not less 
than eight years of continuous service 
(whether officiating or substantive) in a 
post of Deputy Collector/post dedared 
equivalent thereto.” 

Sir. Sibal, therefore, submits that it •was 
not necessary to refer indi-ddually in 
detail to each part of the record. The 
Statutory Committee had the record of 
each officer before it and they were exa- 
mined and placing reliance on their r^ 
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cord determined the order of seniority. 
He contends that there is an express re- 
ference to the records and that constitu- 
tes^a valid reason duly expressed on 
which the condusion of -fiie Committee is 
based. The submission is that this is 
dearly suffident compliance even if it 
was 'to be held that 'the recording of rea- 
sons is necessary. In any case it is ar- 
gued that 'this is a substantial compliance 
•with the spirit of the regulation. 

26. Mr. Bhagirath Das in reply to this 
contention has placed reliance on Collec- 
tor of Monghyr v. Keshav Prasad Goenka, 
AIR 1962 SC 1694 for the proposition 
that condusion is distinct from the rea- 
sons thereof and on S. G. Jaisinghani v. 
Union of India, AIR 1967 SC 1427 for the 
broad proposition that discretion when 
conferred upon an executive authority 
must be confined within definite limits. 
Unquestionably there can be no two opi- 
nions regarding this enunciation of &e 
law. 

27. In view of our dedaon that the 
recording of reasons was not necessary 
this contention loses its importance. 
Neverthdess we are inclined to agree 
with the contention of the counsd for 
the appellants. There is a dear refer- 
ence to the records of the officers con- 
cerned, the factum of their inspection 
and then a condusion therefrom is ar- 
rived at along ■with the other factors. In 
any case even if the letter of the law is 
technically infringed, there is substantial 
compliance in the teims of dictum of the 
Supreme Court in S. EL Ghosh’s case, 
AIR 1954 SC 217 which is in the foUow- 
ing terms: — 

"The substance is more important than 
the form and if there is substantial com- 
pliance ■with the spirit and substance of 
the law, we are not prepared to let an 
unessential defect in form defeat what is 
otherwise a proper and valid resolution.” 
In fairness to the counsd for the parties 
we may also notice a few subddiary con- 
tentions which had been raised on dther 
dde. Mr. Sibal on behalf of the appd- 
lants had also argued that the sele^on 
by the Committee is merdy recommenda- 
tory, It is merdy an intermeffiate step 
that is taken for the purpose of the fina- 
lisation of the list. After the Committee 
has made the recommendation the re- 
cords of all the members of the State 
Ci'vil Service induded in the list, the 
records of all the members who have 
been superseded, the reasons for such 
supersession and the observations of the 
State Government are all forwarded to 
the Union Public Service Commission.' 
Under Regifiation 7, the Commission is to 
consider 'the list prepared by the Com- 
mittee along •with other documents and if 
it considers necessary to make any 
changes it shall inform tiie State Govern- 
ment of the changes proposed and ask for 
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its comments and on receipt thereof It 
may finally approve the list ParUcular 
reliance was placed on the use in Rela- 
tion 7 (2) of the words ‘just and prope^. 
The relevant part of Regulation 7 (2) Is 
as follows — , . , 

7 (2) It the Cominisaon considers tt 
necessary to make any changes in the 
list received from the State Government, 
the Commission shall inform the State 
Government of the changes proposed and 
after taking into account the comments, 
if any, of the State Government, may ap- 
prove the hh finally with such modifica- 
tion, if any as may, in its opinion, be 
3 ust and proper" 

Mr Sibal, therefore, arguing on the 
language of this regulation submits that 
this completely vests the power of sdec- 
tion and approval m the Commission and 
it is ultimately the approval of the list by 
the CommissiQn whidi gives any toa- 
lity to the list He therefore, contends 
that preparation of a list of suitable 
candidates by the Committee Is merely 
an intermediary step This he contends 
can l^dly be challenged when no attack 
against the final order of the Hmon Public 
Service Commisacm has been directed. 

28 lifi Bhaglrath Das has strenuously 
argued that Regulation 7 (i) clearly 
shows that the normal procedure for the 
Commissioa is to approve the list and it 
IS only m exceptional arcumstances that 
the Union Public Service Commission 
would consider a change and then follow 
the procedure in regulation 7 (2) His 
argument basically was that any devia- 
tion even at an intermediary stage from 
the regulations would give a cause of 
action to his cbent 


29 Mi Sibal has also argued that 
there is no finality attached to the list 
prepared by the Committee and even bo 
as resards the selw list The list ol 
1963 against which the gnevance was 
made has been subsequently reviUd and 
as such the petihon is virtually infruc- 
tuous The earlier list having lapsed and 
the new list having been prepared this 
Court will not pass an order which will 
be merely academic The learned Coun- 
sel for the appellants has also relied on a 
Division Bench authority of this Court 
reported as Harpal Singh v State of 
Punjab Civil Wnt No 2861 of 1965 n/- 
14 9-1967 (Punj & Har) in whidt’ also 
Eunilar question was raised We have 
however been taken through the lude- 
ment but the question which we have 
earlier decided ui this petition regarding 
the necessity of giving reasons and as to 
■what constitutes ‘reasons* has not been 
determmed In the said case and that case 
is h^y of any assistance, m determin- 
ing the points at issue 
30. We are mentioning these rival 
omtentions in fairness to the learned 
Counsel for the parties but In view oj 


the decision in the earlier part of the 
judgment It is not at all now necessary 
to adjudicate upon them. It may furth^ 
be noticed that reliance was also placed 
on Harpal Singh’s case, C W No 2861 
of 1965 D/- 14-9-1967 (Punj & Har) for 
the subjmssiou that respondent No 1 vm 
guilty of ladies and the appeal be allow- 

on that point alone^ As the pomt aris- 
ing in appeal involves the interpreteUoa 
of a statutory provision and we are allow- 
ing the app^ on merits it is not neces- 
sary to go into and adjudicate on the 
oucstion of laches 

31. We, therefore, hold that — 

(1) On the facts of this case there has 
been no supersession of respondent No I 
within the meaning and context of regu- 
lation 5 (51, 

(2) Regulation 5 (1), (2), (3) ai^ (4) do 
pot contain any express or Impli^ re- 
quirement that the Committee should re- 
cord Its reasons whilst acting imder those 
proviaons 

(3) That the order of seniority of res- 
pondent No 3 has been fixed In confor- 
ouW with and after compliance with the 
protons of Regulation 5 (31 and there 
has been no mfnngement thereof, 

(4) On the facts of the case the prem- 
stons of Regulation 5 (5) are not attracted 
and cannot govern the provisioiis of Re- 
gulation 5 (3), and 

(Si That even it it be held that the wp 
cording of reasons was a legal require- 
ment, there has been a substantial com- 
pliance thereof. ,, 

32. In ^ew of the above we woiud 
allo-w these appeab and setting aside the 
order of the learned Single Judge 
nfiss the writ petition filed by respondent 
No 1 In the circumstances of the ca^ 
there will, however, be no order as to 
costs. 

33 R S NABULA, J I entirely 
agree 

NffiR/D.V C. Appeals allowed. 
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Motor Vehicles Act (1939), Ss IW. 


IIOA. HOB, HOC, 121 — Scope 


Rtde 


of absolute liability — Iniunes sustain- 
ed m motor accident — Claim for com* 
ucnsation — Negbgcnce on part of 
ter or his agent mnst be proved — • B^ue 
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There is no indication either in Ss, 110, 
IlOA, HOB or in S. 110-C of the Motor 
Vehicles Act, that compensation can be 
awarded by the Claims Tribtmal only 
when neghgence on the part of the ^iver 
of the veMde concern^ is established. 
These provisions, however, do not lay 
down any criterion for awarding compen- 
sation. They merely substitute the Motor 
Accidents Claims IHbimal for the Civil 
Courts, for adjudicating claims to com- 
pensation in respect of accidents, involv- 
ing death of, or bodily injury to persons, 
arising out of the use of motor vehicles. 
They do not deal with the question as to 
who is to be held liable and in what cir- 
cumstances, if an injurSr results from m 
accident. For fixing liability, in the ab- 
sence of any specific statutory proviaon 
Courts have to go back to the law of 
torts, according to which negligence in 
causing tliG accident is essential to make 
the negligent person liable. (Para 9) 
Absolute liability — which means liabi- 
lity without any fault or negligence on -toe 
part of a person — is exceptional under 
the common law, the general rule being 
that a person is liable only for the injury 
or harm directly flowing from his inten- 
tion or negligence, and not for any harm 
resulting fcom an imavoidable accident. 
An extension of this rule of absolute lia- 
bility casts vicarious liability on em- 
ployers towards their employees. In case 
of claims for compensation for injuries 
sustsined in motor sccxdeiits, ne^liSence 
on the part of the master or his agent 
must be proved before he can be fasten- 
ed with the liability to compensate his 
servant, sustaining an injury in fte 
course of the service. (Duties of Ctoji^ 
in applying doctrine of absolute habih^ 
indicated). (Paras 10, 11) 


Though the knowledge of the employe 
about unserviceable or dangerous randi- 
tion of the motor vehicle concerned is ^t 
a sine qua non for fixing him with the 
liability, it is an important piece of ew- 
dence showing that there was ^ 
gence on his part. . 

Where one K, a Supermtendent _ of 
Police, while on official tour,_ recmved m- 
juries as a result of the accident of offi- 
cial jeep registered in his name and 
imder his control, and at the rdeymt 
time the jeep being in 
condition being dnven by the ConstaWe 
the cause of accident bemg worn out tyres 
and tubes and slippery road due to rauy 
day. the acts of K and his driVCT amom.- 
ed to oSence under S. 121 of Act aiffi in 
absence of proof of neghgence on p^ of 
the State or Controller of Stores, K was 
not entitled to claim compensation from 
the State. To such a case, rule of res 
ipsa loquitur i.e. rule of i^esumptive 
negligence on part of master had no ap- 
plication. Engli^ case law ^c^sea 

(Paras 16, 21, 22, 24) 


Cases Referred: Chronological Paras 
(1963) AIR 1963 Punj 214 (V 50)= 

(1962) 2 Punj 887, Nand Singh 


Virdi V. Punjab Roadways, Amrit- 
sar 9 

(1962) AIR 1962 Punj 540 (V 49)= 
1962-64 Pim LR 448, Shri Ram 
Pertap v. General Manager, Punjab 
Roadways, Ambala 8, 9 

(1955) 1955-1 All ER 6=1955-1 QB 
474, Jones v, Staveley Iron and 
Chemical Co., Ltd.. 8 

(1944) 1944-1 All ER 465=1944-1 
KB 476, Bowater v, Rowley 
Regis Corporation 8 

(1921) 1921-2 KB 674=90 LJKB 
1190, Baker v. James Bros & Sons 
Ltd. 8, 17, 20, 21 

(1893) 1893-1 QB 491=62 LJQB 
353, Le lievre v. Gould 20 

(1884) 13 QBD 259=53 LJQB 504, 
Griffiths V, London & St. Katha- 
rine Docks Co. 20 

(1868) 3 HL 330=37 LJ Ex 161, 
Reversing (1865) 3 H & C 774, 
Raylands v. Fletcher 10 

(1865) 3 H & C 596=159 ER 665, 

Scott V. London and St. Katherine 
Dock Co. 21 

(1856) 11 Ex 781= 25 LJ Ex 212, 

Bljdh V. Birmingham Water Works 
Co. 20 


Gopal Singh, Advocate-General, Pimjab 
(13-3-1968), G. R. Majithia Deputy Advo- 
cate-General Punjab (3-4-1968), for Ap- 
pellant; K. S. Thapar with kfiss Surjit 
Kaur, for Respondent. 

JUDGIVIENT: — The circumstances giv- 
ing rise to this appeal are as follows: — 

Shri V. K. Kalia respondent was at the 
material time posted as Superintendent of 
Police, Giurdaspur. A Government jeep 
was supplied to him for official use. It 
was being maintained at Government ex- 
pense. Ihe tyres of this jeep became 
worn out. Shri V. K. Kalia, therefore, 
on the 7th Jime, 1966 wrote a letter to 
the Controller of Stores, Punjab, Chandi- 
garh, that inter alia, some tyres and tubes 
for Government jeep and other trans- 
port under his charge were urgently re- 
quired by him. The Controller was re- 
quested to intimate the amount involved 
so that sanction of the competent autho- 
rity to purchase those articles might be 
obtained. He followed this by a remin- 
der, dated 23-6-1966, requesting the Con- 
troller to make necessary arrangements 
for the supply of tyres and tubes at an 
early date. The Controller of Stores, in 
reply, sent the letter, dated 24-6-1966, 
requesting the respondent to send his 
demand in the new prescribed indent 
forms, which were available from the 
Controller of Printing and Stationray, 
Punjab, He added that further action 
would be taken on hearing from him 
(respondent). 
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2. On the 20th July, 1966, Shri Kalla 
preceded in the Government Jeep No 
PIJP-15 registered In the name of Su- 
perintendent of Police, Gurdaspur, on 
pffi inal duty, to Pathankot. The Jeep 
was driven by Constable Shivcharan Dass 
No 43 It was raining at about 645 
P. M, when the Jeep was on the road 
near viliage Paniar, it skidded and cver- 
tume^ as a result of which Shil V K. 

received injuries. His right clavi- 
er bone was fractured. He remained In 
plaster for 6 weeks, suffering Intense 
pain. Mr V K. Kaha, therefore, made 
an application to the Motor Aeddents 
Ctauns Tribunal. Punjab, Chandigarh. 
dfliirung Rs. 5,000/- as Compensation. It 
was sdleged ti^t the accident occurred 
due to the worn out tyres of the Gov- 
ernment vehicle, which were not replac- 
ed by the appellant-state, despite re- 
peated requests, in time. At the time of 
the aeddent It was raining and the road 
was wet; consequently, the vehicle skid- 
ded and overturned. 

3. The application was opposed by 
the Slate of Punjab thiou^ its Secretary 
In the Home Department In Its writ- 
ten statement the State denied Its liabi- 
lity to pay any compensation. It was ad- 
ded that the ofBcer had taken out the 
Jeep on the road against the Instructions 
of the Inspector-General of Police, and 
that the Superintendent of Police. Gur- 
daspur, being himself the registered 
owner of the vehicle, could not claim 
compensation against himselt 

4. The Tribunal framed these Issues*- 
1 Was the acadent due to any negli- 
gence on the part of the driver of the 
veWde or due to any defect la the veU- 
de Involved in toe acaddent? 

2. What is toe quantum of compensa- 
tion due if any and fr om whom? 

3 Is not the claimant entitled to any 
Compensation? 

4. Is the Gov ernm ent not liable to pay 
any compensation to the claimant? 

S After recording the evidence pro- 
duced by the paroes, the Tribunal 
found.— 

"The aeddent no doubt took place be- 
cause the tyres were worn out and had 
become unserviceable and the driver was 
not to blame as it was raining that day 
and the tyres slipped, but the driver was 
tLeghseni in the perlOTmance of Wa du- 
ties as be did take toe defective vehicle 
on toe road and did not Inform his officer 
about its unserviceableness that day. The 
aeddent was, therefore, both due to the 
negligence of the driver u wdi as due 
to toe defect of the tyres. The respon- 
dents have also sdmlttrf that requisition 
had been made to the CootioUer of 
Stores by the applicant much before the 
aeddent for the supply of new tyres. 
Had they been supplied prior to the ao- 
d d ent. It would not have occurred." 


6. The two-pronged Issue No. 1 was 
thus decided entirely in favour of toe 
daimant. The remaining issues were also 
dedded against the State. In toe result 
Rsl 4.000/- were awarded as compensation 
Under Section IIO-B of the Motor Vehi- 
cles Act. 1939. to the claimant against 
the appellant-State, with costs. It was 
fuitoer directed that the amount he paid 
withm a month of the date of the award, 
falling which It will carry Interest at 
6% per annum. Bence this appeal by 
the State. 

7. Mr Majithla, the learned Counsel 
for the appellant State, has canvassed 
these points in the course of his argu- 
mentr — 

1 The daimant as Superintendent ol 
Police was the registered owner of tha 
vdtide. and, at the material time. It was 
being driven by his own subordinate. 
Constable-driver. It was a rainy day; the 
claimant knew or should have^ by the 
exercise ol ordinary diligence, known 
that the tyres of the vehide were worn 
out and unserviceable, and it was danger- 
ous to take it out on a rainy day on toe 
road. This act of the daimant, Shrf V. 
K. Kalla, and his Constable-dnver In tak- 
ing out the Jeep, which was not In a 
roadworthy condition, on that ralnv day, 
amounted to an offence under Section 
121 of the Motor VeUdes Act, read ^to 
Rules 5 1 and 5 3 of the Motor Vehldes 
Rules. The claimant, therefore, could 
not daun compensation for his own 
wrong or negligence. 

2. The State was not liable, because no 
negligence either on toe part of the Cco- 
troUer in not supplying the new tyres, or 
the dnver in driving the vehide, was 
established. 

3 There were several transport vehl- 
des under the control of the SupofntCT- 
dent of Police, Gurdaspur. The dalznant 
could avoid travelling on that rainy day 
In that unsafe vehide, by eelecting some 
other vehicle, or adopting any other 
mode of conveyance. The aeddent was, 
therefore, self-invited and the direct re- 
sult of the negligence on the part of the 
daimant. 

8. Mr. K. S. Thapar, the learned 
Counsel for the plfllmnn t-THXTpnndi^nt con- 
tends in reply, that la the first place, the 
accident occurred as a result of the neg- 
llgenee of the appellant-State in not re- 
placing the worn out tyres of the Gov- 
enunent Jeep In time, despite requisitions 
made by the claimant, secondly, even II 
there was no sudi negligence, the UaM- 
lity of the State to compensate its eer- 
vant for an injury sustained by him in 
the performance of his duty was absolu- 
te. It was not dependent on proof of 
any negligence either on the part of the 
Omtroller In not supplying the new 
tyres in time, or on the part of the driver 
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of the vdude in. driving it. The claim- 
ant as well as the driver both were ser- 
vants of the State. The claimant was re- 
quired to go on ofSdal tours in this jeep, 
while it was the duty of the Constable- 
driver to drive it. A jeep with worn out 
tyres when driven on the road on a rainy 
day, is an intrinsically dangerous vehi- 
cle. 

It was only in answer to the call of 
duty, which was paramount, that the 
claimant-respondent took the risk of 
taking the unsafe vehicle on the road, 
and thereby met an accident and got in- 
jtired. It was the duty of the master to 
keep the v^cle in a roadworthy condi- 
tion, in which the servant was required 
to travel in the performance of _ his 
duties. It is maintained that the princi- 
ple of res ipsa loquitur will be attracted. 
It is also said that Section 110-B of the 
Motor Vehicles Act does not say that 
compensation con be awarded only when 
negligence on the part of the ciriver of 
the vehicle or its owner is established. In 
support of this contention, Mr. Thapar 
has referred to Shri Ram Pertap v. Gene- 
ral Manager. Pimjab Roadways, Ambala, 
1962-64 Pun LR 448={AIR 1962 Punj 
540); Baker v. James Bros, and Sons, 
Ltd., (1921) 2 KB 674; Jones v. Staveley 
Iron and Chemical Co„ Ltd., (1955) 1 All 
ER 6; and Bowater v. Rowley Regis Cor- 
poration, (1944) 1 All ER 465. 

9. Before entering on the merits of 
the case, it will be worthwhile to eltra- 
date the law on the point It is true that 
there is nothing either in Ss. 110. 110-A, 
110-B or 110-C of the Motor Vehicles 
Act which says that compensation can be 
awarded by the Claims Tribunal only 
when negligence on the part of the dri- 
ver of the vehicle concerned is establish- 
ed. These provisions, however, do not 
lay down any criterion for awarding 
compensation. They merely pbstitute 
the Motor Accidents Claims Tribunal for 
the Civil Courts, for adjudicating claim s 
to compensation in respect of^ accidents, 
involving death of or bodily injury to 
persons, arising out of the use of motor 
vehicles. They do not deal "^th. toe 
question as to who is to be held pliable 
and in what circumstances, if an^ mji^ 
results fi^m an accident For fixing lia- 
bility. in toe absence of any specific 
tutory provision, we have to go back to 
the law of torts, according to which, 
generally speaking, negligence in rausmg 
the accident is essential to hold the neg- 
ligent person liable. 

As observed by L D. Dua, J^ in Shri 
Ram Pertap’s case, 1962-64 Pun LR 448— 
(AIR 1962 Punj 540) toe cardinal prind- 
ple of liability in tort when death or 
bodily injury has been caused to a per- 
son, is negligence or failure to take the 
requisite amount of care required by law. 
Similarly, in Nand Singh Virdi v. Pun- 


jab Roadways, Amritsar, AIR 1963 Punj 
214, the acddent in which the claimant 
received injuries while travelling in a 
bus, nm by the State, was not proved to 
be due to any rash or negligent act of 
the driver. It was held that the claimant 
was not entitled to daiTn any compensa- 
tion from the State for the injuries re- 
ceived by him. 

10. It must be remembered that ’ab- 
solute liability’ — which means liability 
without any fault or negligence on toe 
part of the respondent, is exceptional 
under the common law, the gener^ rule 
being that a person is liable only for toe 
injury or harm directly flowing from his 
Intention or negligence, and not for any 
harm resulting from an unavoidable ac- 
ddent. The rule of absolute liability has 
grown in modem times. In Rylands v. 
Fletcher. (1865) 3 H & C 774 (sic) (1868- 
3 EL 330 reversing (1865) 3 H & C 774), 
it was laid down that a person who brings 
dangerous things on his land and a harm 
results due to their escape, is liable. An 
extension of this rule casts vicarious 
liability on employers towards their em- 
ployees. Employing servants or workmen 
in industry or business under the present 
conditions in this machine age is attend- 
ed with risk of injury due to the negli- 
gence or mischief of the employees, 
which their employer cannot avoid with 
any amoimt of care. Statutory provi- 
sions, such as .Workmen’s Compensation 
Act, have been made to put the employer 
in tiie position of an insurer against harm 
done to the employees or its workmen 
within the scope of the employment This 
prindple of insurance against harm is in 
consonance with the socialistic pattern of 
Eodety envisaged in our Constitution. 

IL In applying the doctrine of abso- 
lute liability, toe Courts have to perform 
a delicate task. They have to give a new 
look to the old prindples in toe light of 
the present-day circumstances. They 
have to adopt the old prindples to the 
modem world. If toe old prindples are 
to live and not become flint fossils of 
time, they must be constantly renovated 
moulded, and attuned to toe changing 
social conditions. The Coinrts play a 
limited role in this process by placing, 
what is called a dynamic interpretation 
on prindples which carry behind them 
the sanction of tradition and precedent. 
They cannot, however, in the absence of 
any statutory provision, sanctioning that 
course, cut themselves completely adrift 
from their past moorings, and arrogate 
to themselv^ toe fimctions of toe Legis- 
lature, introducing entirely new prind- 
ples, radically difiering from or conflict- 
ing with toe fundamental prindples of 
Common Law that have evolv^ through 
toe centuries. Leaving aside toe aises 
governed by special statutory provisioi^ 
such as Workmen’s Compensation Act, in 



176 Punj. [Prs. 11-15] State v. V. K, Kalla (Sarkaria J.) A. L B. 


of the kind before me, negligence 
on the part of the master or bis agent 
must be proved before he can be fasten- 
ed with the liability to compensate his 
servant, sustaining an injury in the 
course of the service. 

12. The above being the law on the 
point, I pass on to consider whether in 
the present case, the accident resulting 
in injury to the daimant was due to neg- 
ligence — actual or presumed — on the 
part of the employer-State or Its ser- 
vant, the driver of the vehlde concerned. 

13. It was first on the 7th June, 1966, 
that the claimant wrote to the Control- 
ler of Stores that some tyres and tubes 
for Government jeep and other transport 
under his charge were urgently required 
by him. This letter was more or less of 
an exploratory nature, inasmuch as the 
ControHer was requested to intimate the 
amount involved so that sanction of the 
competent authority to purchase those 
artides might be obtained. To this letter, 
the Controller of Stores sent a reply, 
dated 24-6-1966, asking the claimant-res- 
pondent to send his demand in the pres- 
cribed indent form available from the 
Controller of Printing and Stationery, 
Punjab. There is nothing on the record 
to show that the claimant-respondent 
had sent his demand in the prescribed 
form thereafter. In the letter, dated 
7-&-1966, Exhibit D. 6.. claimant-res- 
pondent did not even say that the tyres of 
the vehicles had become unserviceable or 
worn out. The only thing mentioned 
therein is, that certain number of tyres 
and tubes were urgently required. 


On the other hand, the Controller of 
Stores in his letter. Exhibit D,D., dated 
24-6-1966, clearly Intimated the claim- 
ant-respondent that further action in the 
matter cotdd be taken only on receipt of 
his demand on the prescribe Indent 
[forms No. ”UF 88”. It is true that the 
[knowledge of the employer or the Cot- 
troUer about this unsei^ceable or d^- 
Igerous condition of the motor vehicle 
concerned is not a sine qua non for fix- 
ing him with the liability. It is. how- 
tever, an important piece of evidence 
showing that there was no negligence on 
his part. Thus, it was not es^blished 
that there was any negligence on the part 
of the appellant or its servant the Con- 
troller of Stores, in not replacing the 
worn out tyres of the vehide in time 
Indeed, there was negligence on the part 
of the daimant in not miking the de- 
mand well in time in the prescribed form. 
The Claims Tribunal, also, has not re- 
corded any dear finding that there was 
negligence on the part of the State in 
repladng the worn out tyres, though it 
has said that the acddent occimred due 
to the defect in the tyres. 

14. .Having seen that no negligence on 
the part of the employer-State has be^ 


proved, I pass on to conrider, whether 
any negligence on the part of the driver 
had been established. The Tribunal has 
held thgt the driver was not to blame for 
the acddent, which occurred due to the 
rain and the worn out and unserviceable 
condition oj the tyres. The Tribunal has 
however, held that the driver was negli- 
gent as he did take the defective vehicle 
on the road and did not inform his offi- 
cer about its unserviceableness that day. 

IS. I am unable to appredate this 
reasoning. It was the claimant’s own case 
ttot the tyres of the vehide had become 
worn out and unserviceable and they re- 
quired urgent replacement. The Imow- 
ledge of the claimant about the worn out 
condition of the tyres can be inferred 
from the circumstance that he wrote to 
the Controller as far back as the 7th 
June, 1966, that the tyres and tubes of 
the Government jeep and other transport 
vehides were urgently needed by him. 
He followed up this letter by a reminder, 
dated 23-6-19G6. Thereafter, he received 
the reply of the Controller that the re- 
qriisition should be sent in the prescribed 
form. The acddent occurred only about 
4 weeks after the receipt of this letter. It 
Is. therefore, preposterous to suggest that 
Mr. Kalia did not know about the worn 
out and unserviceable condition of the 
tsrres. 

He further knew that It was a rainy 
day. By ordinary diligence, therefore, he 
ought to have known that it was danger- 
ous to take out the vehide with unser- 
viceable tyres on a rainy day. He did not 
require to be told by the Constable-driver 
about the condition of the tyres and the 
consequent roadunwortl^ condition of the 
5eep on that rainy day. This act of the 
driver in driving that dangerous and un- 
safe vehide on that rainy day, with its 
wiserviceable tyres, and ^o act of Shri 
Kalia in allowing his subordinate driver 
to drive the vehide on that day, might 
amount to the commission of an oflence 
by the claimant as well as the driver 
under Section 121 of the Motor Vehides 
Act Section 121 of the Act, reads as 
follows:— 

”121. Using vehicle In unsafe condition. 
Any person who drives or causes or al- 
lows to be driven in any public place a 
motor vdiide or trailer while the vehi- 
de or trailer has any defect which such 
person knows of or could have discover- 
ed by the exercise of ordinary care and 
which is calculated to render the driving 
of the vehide a source of danger to per- 
rons and vehides using such place, shall 
be punishable with fine which may ex- 
tend to two hundred and fifty rupees, or 
If as a result of such defect an acddent is 
caused causing bodily injury or damage to 
property, with imprisonment for a term 
which may extend to three months or 
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not open to challenge in our opinion, 
thmi gh, at the same time, the jurisdic- 
tion conferred upon the Debt R^ef 
Court under this section is of a limited 
natare and it can disturb the decree or 
order of a civil coxrrt only to the extent 
permitted therein. 

22. It now remains to examine the 
cases which have been dted by learned 
counsel for the respondent No. 1 in sup- 
port of his arguments. The earliest case 
referred to by him is Sunderlal v. Kau- 
shiram, AIR 1939 AU 31. In that case, it 
was held by a learned _ ^single Judge, 
after pxami-ning the provisions of S. 33 
of the U. P. Agriculturists ReUef Act 
No. 27 of 1934, that a suit for reopenmg 
of the accounte of a closed transaction 
was not permissible imder section 33. It 
was contended on be half of the agricul- 
turist that his suit for accoimts under 
section 33 was maintainable even in case 
of a bond which already stood satisfied. 
It was held after referring to section 33 
(2) that a decree which was abeady 
satisfied could not form the subject of a 
suit under section 33. It is clear that this 
case is of no help to respondent No. L 

23. Learned coimsel has next referred 
to Dau Balwantsingh v. Mt. Bindabai, 
AIR 1942 Nag 88 and Rukhmabai Gan- 
patrao Parkhi v. Shamlal Suraimal Mar- 
wadi, AIR 1944 Nag 289. In our opinion, 
there is no observation in both the 
which can be of any help to him in the 


present case. 

24. The writ application is therefore 
allowed and the order of the Distort 
Judge, Jhunjhunu, dated 8th May, 

is set aside. The record of his court be 
sent back to him with direction to he^ 
and decide the revision application afresh 
in the light of our observations. 

25. In the circumstances of the case, 
the parties are left to bear their own 
costs in this Court 

RSK/D.V.C. Petition allowed. 


Am 1969 RAJASTHAN 129 (V 56 C 28) 
D. M. BHANDARI 
AND G. M. MEHTA, JJ. 

Hckooram, Petitioner v. 

Rajasthrti and another. Respondents. 

Civil Misc Writ Petn, No. 308 of 1967, 
D/- 16-7-1968. 

Constitution of India, Art. 
of Business (Government of Rajastban), 
Rr, 5 and 21 — Rajasthan Rlinor Mineral 
Concession Rules (1959), R. 46 — Appeal 
under, heard by Secretary but disposed 
of by Minister-m-charge — Invalid 
Deputy Minister, who is not allotted any 
business of Department, not competent 
to clothe Sec retary^ with authority to dis- 

JWAM/E646/68 

1969 Raj./9 V G — 44 


pose of case — (Constitution of India, 
Art, 226 — Natui^ Justice). 

An appeal preferred to the Govern- 
ment of Rajasthan imder R 43 (2) of 
the Rajasthan Minor Mineral Concesaon 
Rules, 1959, was heard by the Secretary 
to Government of Rajasthan, Industries 
and Mines Department But it was dis- 
posed of by the Minister-in-charge of the 
Department The Deputy Minister had 
expressly passed an order to the effect 
that the case was to be heard and dis- 
posed of by the Secretary. But there was 
no evidence of allotment by the Minis- 
ter-in-charge to the Deputy Minis ter, of 
any business appertaining to the Depart- 
ment 

Held: (i) that the Secretary was not 
competent to hear the appeal As there 
was no allotment of- any business of the 
Department to the Deputy Minis ter, any 
order passed by the latter could not 
clothe the Secretary with such authority. 

(ii) The Minister-in-charge, who did 
not hear_ the appeal could not decide it 
The spirit of R. 46 is that the apprtlate 
authority must give an opportunity of 
hearing and that authority is of course 
to decide the case. It is not envisaged 
that one authority will hear the appeal 
and another authority will decide it on 
the recommendation of the authority 
who heard the appeal AIR 1959 SC 308, 
Rel on. (Para 8) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 308 (V 46) = 

(1959) Supp (1) SCR 319, G. Nages- 

wara Rao v. A. P. S. R. T. 

Corpn. 8 

Ramgopal Pmohit, for Petitioner; M 
IVL Vyas, Add! Advocate General and 
M. L. Shrimal Dy. G. A. for the State; 
Marudhar Mridid, for Non-petitioner 
No. 2. 

BHANDARI, J: This is a writ petition 
imder Article 226 of the Constitution, 

2. A lease for stone quarry No. 1119 
in Fidusar area, Tehsil Jodhpur, was 
granted to the petitioner on 28th April, 
1964 by the Mining Engineer, Jodhpur. 
Shrimati Kauriialiya Devi, resp»ondent 
No. 2, filed an appeal against the afore- 
said order to the Director of Mines and 
Geology. The appeal was dismissed on 
18th June, 1964. Respondent No. 2 pre- 
ferred an appeal to the Government of 
Rajasthan, Jaipur, imder rule 43 (2) of 
the Raja^an Flinor Mineral Concession 
Rules, 1959 (hereinafter called the Rules). 
This appeal v/as heard by the Secretary 
to the Government of Rajasthan, Indus- 
tries and klines Department. On 13th 
January, 1966, he submitted a note for 
approv^ to the Minister Incharge of that 
department stating therein that the lease 
of the quarry in question be granted to 
Shrimati Kaushaliya Devi as her applica- 
tion was received earlier than that of the 
petitioner. In the note he took notice of 
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the arguments addressed by coimsel lor 
the parties. On 26th January, 1966. the 
MmWer Incharge signed the note thus 
signifying his approv^ thereot 

2. In ccanpliance with the aforesrfd 
order. Instructions were sent to the 
Director of Mines and Geology vide 
Ex. 4, a copy of which was sent to the 
petitioner On receiving a copy of En. 4 . 
the petitioner has tiled this writ petl' 
tion and the mam ground taken by him 
In this writ application for challenging 
the order ot the State Government is that 
the Semtary of the Industries and Mines 
Department had no authority to give a 
hearing of the appeal and that the 
Minister tncharge of the department 
deeded the appeal without giving a 
heari^ 

4. Notice of the writ petition was 
given to State of Rajasthan and to 
Shnmati ^ushahya Devu respondents 
Nos. 1 and 2 respectovely The reply fil- 
ed by the State ot Ralasthan is not very 
clear but the position taken up by the 
learned Deputy Government Advocate 
during the course of the arguments Is 
that the Deputy hlimster. Industries and 
Mmes Apartment, had passed an order 
that the Secretary may hear and dispose 
of the appeal, and In pursuance of that 
order, ^e Secretary had heard and dis- 
posed of the app^ on 13tb January. 
1966. 

5. It Is to be examined In his case 
whether the Deputy Minister could have 
passed an order authorising the Seoe- 
tary to hear and dispose of the appeal 
and if he could, whether the Secretary 
can be said to have disposed o! the ap- 
peal by his order dated 13th January. 
1966. 

6. Under the Rules, an appeal lies to 
the Government as Rule 43 (2) provides 
that anv person aggrieved by anv order 
passed by the Director in aopeal und^ 
sub-rule (1) shall havethenghtof appeal 
to the Government Uodersul^rule (4] of 
R. 43 it is provided that the orders passed 
by the Government under appeal yHaH 
be final. Under Rule 46. the procedure 
lor heaniig and disposiiig of the appeal 
has been provided. Rule 46 runs as fol- 
lows 

”46. Procedure of appeal — fl) Under 
receipt of Memorandum of app^ satls- 
fyu^ requirements of rule 44 the appel- 
late authority shall fix a date for hear- 
ing. It may If It thinks fit call for the 
relevant records and other Infoimafioo 
from the officer whose ord^ is the sulv 
iect of appeal 

(2) The appellate authority may con- 
firm or modify the order under appeal 
after giyrng the appellant an opporti^ty 
of hearing and considering any com- 
ments that might be offered by the offi- 
cer who gave the order under appeal 


Under rule 46. It is incumbent upon tha 
appellate authority to fiz a date of hear- 
It Is further incumbent on it that 
It should afford an opportunity of bea> 
log to the appellant. 

7. 'Who is to hear and dispose of tho 
appeal Is to be gather^ from the Rules 
of Business made under Article 166 of 
the Constitution by the Governor of the 
State of Rajasthan. Rule 4 provides that 
the business of the Government shall bQ 
transacted In the Secretariat Depart- 
ment spedOed in the First Schedule and 
^lall be classified and distributed be- 
tween those departments as laid down 
therein, Rule S provides that the 
emor ah^L on the advice of the Chief 
Minister, allot among the Ministers tha 
business of Government by aiaigning 
one or more departments to the chargo 
of a Minister The same rule provides 
that the Minister with whom a Deputy 
Is attached raay. with the approval el 
the Chief Miruster. allot to the Deputy 
Minister any business appertaining to the 
department Rule 6 provides that 
department of the Secretariat shall 
o^inarily consist of a Secretary to 
the Government, who shall be the of^ 
Hut head of that department, and of 
auch other officers and servants suboip- 
nate to him as the Governinent may de- 
termine Rule 7 provides for collemrt 
responsibility for all advice tendered tt 
the Governor Buie 9 provides that ■with- 
out prejudice to the proviaons of B. 7. 
the Minister-in-charge of a departmt^ 
ehall be piimarilv responsible for tM 
disposal of the business pertaining v> 
that deoartment. Part IV of the Rules of 
Business provides for departmental d^ 
posal of business and Rule 21 in thas 
Part which is relevant for our considera- 
tion runs as follows: 

**21 Except as otherwise provided ^ 
any other rule, cases shall ordinarily be 
disposed of by or under the authority 
of the Mialster-ln-charge who may. by 
tnesitf cf stdodaiff oriifrs iSf*’"? 
directions as he thinks fit for the dis- 
posal ofcasesinthe department. Coplesm 
such standing oedera shall be sent to tha 
Governor and the Chief Minister" 
Under thb nilev cases are to be disposed 
of by the Mimster-m-charge or undeS 
the Bu^onty of the lifimster-in-charge. 
The Minister-ln-cbarge may. by means 
Of standing orders, ^ve su^ directions 
as be thinks fit for the disposal of 
cases la the department The learned D^ 
puty Government Advocate has placed 
reliance on the relevant standing orden 
in force at the time when the appeal 
was decided but he is not In a positlan 
to show that under the relevant stand- 
ing orders the Secretary of the depart- 
ment was authorised by the Minister-in- 
charge to hear and dispose of the ai^ 
It may be mentioned that 
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standing orders ' were subsequently 
amended in September, 1967. It has, 
however, been argued that the Deputy 
Jilinister had expressly passed an order 
on the file of this case that it was to 
be heard and disposed of by the Secre- 
tary. This order unfortunately is of the 
Deputy Minister and not of the Minis- 
ter-in-charge. It has not been brought to 
our notice that the Minister had allotted 
So the Deputy Minister the business of 
disposing of the appeals arising under 
the Rules. As already mentioned, imder 
R. 5 (2) the Minister-in-charge could, 
with the approval of the Chief ilinister, 
allot to the Deputy Minister any busi- 
ness appertaining to the department. If 
such an allotment had been made, it 
could have been contended that the 
Secretary had heard the appeal under 
the authority of the competent person. 
So far as the hearing of the appeal is 
concerned, the Secretary was not com- 
petent to hear the appeaL 

8. There is yet another flaw in the 
disposal of the appeaL .It was heard by 
the Secretary but it was disposed of by 
the Minister who did not hear it The 
spirit of Rule' 46 is that the appellate 
authority must give an opportunity of 
hearing and that authority is of course 
to decide the case. It is not envisaged 
that one authority will hear the appeal 
and another authority will dedde it on 
the recommendation of the authority 
who heard the appeaL In G. Nageswara 
Rao V. A. P. S. RT. Corpn, AIR 1959 
BC S08, in which personal hearing was 
reqiiired by the provisions of law, their 
Lordships of the Supreme Court observ- 
ed as follows: 

"The second objection is that while 
the Act and the Rules framed thereunder 
impose a duty on the State Government 
to give a personal hearing, the proce- 
dure prescribed by the Rules imposes a 
duty on the Secretary to hear and the 
Chief Minister to decide. This divided 
responsibility is destructive of the con- 
cept of judicial hearing. Such a proce- 
dmre defeats the object of personal hear- 
ing. Personal hearing enables the autho- 
rity concerned to watch the demeanom 
rf the witnesses and clear up his doubts 
during the course of the arguments, and 
the party appearing to persuade the au- 
thority by reasoned argument to accept 
his point of view. If one person hears 
and another decides, then personal hear- 
ing becomes an empty formality. We, 
therefore, hold that the said procedure 
followed in this' case al^ offends another 
basic principle of judicial procedure.” 

We are, therefore, of the opinion that 
for the reasons aforesaid, the appeal pre- 
ferred by respondent No, 2 was not pro- 
perly decided. 

9. We, therefore, quarii the order 
passed by the State Government and 


mnveyed to the petitioner vide Ex. 4. 
The State Government is directed to re- 
l^ar the appeal according to law and 
then dispose it of. -We leave the parties 
to bear their own costs in this Court 
I’TlfR/D.V.C, Petition allowed. 


air 1969 RAJASTHAN 131 {V 66 C 29) 
C. B. BHARGAVA J. 

Urban Improvement Trust Petitioner v. 
Raj Kumari and others, Non-Petitioners. 

Civil Bevn. Nos. 457, 458 and 438 of 
1987, D/- 10-7-1968, against order of 
Munsif, Alwar, D/- 27-10-1967. 

(A) Gvfl P. C. (1908), O. L Rr. 10 (2), 1 
and O. 2, R. 3 — Suit for ejectment — Ap- 
pliration, ^ very late stage, by thiitl party 
claiming title, to be impleaded as party — 
OuestioD generally of judicial discretion — 
Categories of cases espIafnecL 

The question of addition of parlies under 
O. 1, R 10 (2) is generally one of judicial 
discreh'on which has to be exercised in view 
of all die facts and carcumstances of a parti- 
cular case subject to the provisions of O. 1, 
R. 1 and O. 2, R. 8. The rule has been 
enac^ to prevent multiph'city of suits and 
conflict of decisions, though it is not the only 
consideration in impleading parties. 

Such cases ^ in three categories, namely 
u) that the third party is a necessary party, 
(2) the third party is not even a proper 
party and (3) that the third party is a pro- 

g er party. However, the question whether 
^ le third party claiming tide to the property 
in a suit for ejectment is a proper party or 
not, would also d^end upon the nature of 
the plaindH’s tide. (Paras 5 and 17) 

(B) Evidence Act (1872), S. 116 — Con- 
tractnal relatian of limdlord and tenant — 
Defendant inducted into possession of suit 
property by plmntiff — No question of 
impleading third party setting up tide to suit 
property con raise — Gvil P. C. (1908), 
O. 1, R 10 (2). 

In cases where there is a contractual re- 
lationship of landlord and tenant and the 
defendant has been inducted into possession 
of the suit property as tenant bj' the plain- 
tiff and the nJe of estoppel contained in 
S. 110, Evidence Act operates against the 
tenant; no question of impleading a third 
person as a pa^' setting up tide to the suit 
propeity' can arise because any enquiry about 
the tide of a third party would be complete- 
ly shut out by reason of the rule of estop- 
pel and in such cases the third person would 
not be a proper piarty within the meaning of 
O. 1, R. 10 (2). However, in cases where 
the plaintiff claims tide to the suit propierty 
on the basis of inheritance, assignment etc. 
and the tenant has not attorned to him and 
the rule of estopipel does not operate against 
him, enabling hiin<ai1f to set up the tide of 

-JL;0SL/E657/e8 — — 
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a third p6T50Q, such third persoo in flppio* (IM3)^Affi 19M_^^ad 
priate cases can be regided as proper 
whose presence before the Court will m 
necessary to enable the Court to effectually 
and completely adjudicate upon and_ settle 
all the questions involved in the suit- In 
such cases there would be no question of 
converting a simple suit into a suit of tide 
and no contrtrversy beyond the scope of the 
suit would be introduced as after Joinder 
the evidence in the suit and the main 
enquiry will remahi the same as before his 
additioiL In such cases the Court would not 
be eserdang its discretiDn improperly to 
implead htm as a party as he would be pto- 

E nr party. AIR 1958 SC 888, Fol Case , . _ 

w discussed. (Para 20) Boy 0, ll, IS, 14, 15, 17 

(Q avfl P. C (1003), O. I, R. 10 (2) — (1842) 4 Man and G. 143 = 134 ER 
Sndt for — Applics^on by third 50, Qaiidge v. Marhenme _ 17 


. . . - - 684 (V 20)= 

65 Mad LJ 290, (Pasumarthi) 
Subbaraya Sastii v. Muldamala 
Seetha Bamaswaml 
(IM2) AIR 1932 Mad 688 (V S9)= 

88 Mad LW 878, Srilk Sri Subra- 
maniya Desika Ganana v, R. Anantha- 
krlshnaswami Naidu 0, 12, 14 

(192D AIR 1927 Cal 840 (V 14)= 

. 45 Cal LJ 148, Pravat Chandra GIri 
V. Amulya Chandra Bhaduri 9, 13, 14 
(1928) AIR 1926 PC 142 (V 13)= 

53 Ind App 271, tlrnedmal v. 
Chandm ai 

(1882) ELR 8 Cal 238=10 Cal LR 
581, Lodai Mollah v. K^y Dass 


9.17 


10 


party to m impleaded, at voy lata 

stage causiag doohts aliotrt bis bona Cdes — 
Multiplidty of enqtmies can be avdded by 
a separate suit High Comt wiD not Inter* 
fere in lejectian cd sqiplication by lower 
Co^ (Para 21) 

Cases Refoied: Chconolc^cal Perea 


130 ER 696, 


> 128 ER 1012, 


17 


(1968) CSvfl Reyn. No. 94 of 1964. 
D/-16-W968=1968 BaJ LW 324, 
Anfoman MooU and S. P. Mohiola 
V. hlurad Mobanuned 
(1968) ILR (1966) Cot 458=32 Cut 
LT 823, Gagan Beharl Patnaik v. 
Iknjeshwar t -at 

(1962) AIR 1982 Mad 348 fV 49)= 
M. Abdnl 




(1962) 1 Mad LJ S80, .... 

Razacx v. S. Mohamoiad Shah 
(1962) AIR 1982 Pat 357 ' 

Motiiam Rosbanlal Coal . . .. . 

Ltd. V. Kstrict Committee, Dhonbad 
(1960) Am 1960 Bom 238 (V 47)= 

ILR (1958) Bom 1350. Uttam 
Culabiu) Salhare v. Champatrao 
Gulabiao Gawande 9, Kk 17 ®P If 

(1960) AIR 1960 J and K 87 (V 4A ' 

Mt Biodm V. Sada Ram 
(1960) Am 1960 ^ 234 (V 47)= 

1960 Eer LJ Q61, rtmmiar 
Eanchelan v. ^andart Damodiao 
aseO) AIR 1960 Madh Pra 34 (V 47)- 
1959 Jab LJ 62^ Sampatbsd v. 

Madhusin^ Cambhir|i 

(1959) Am 1959 Madh Fra 859 
(V 46) = 1959 MPLJ 841, Mnjtabal 
V. M^bub Rehman 9 

(1958) AIR 1958 SC 880 (V 4S)= 

1959 SCR 1111, Bazia Begum v. 

Sahebzadi Anwar Begum 6, 19 

(1953) 1953 Ral LW 320 Mst Singar 
Kanwar v. Dhoopchand 9, 14 

(1953) Am 1952 Ajmer 59 (V 89), 

Kana v. Elshehlal 0 

(1950) Am 1950 Mad 91 {V 87)= 

(1949) 2 Mad LJ 5G8, V. D. Seeta- 
rama Modaliar v. Momera Cheltiar 
(1937) Am 1937 Mad 641 (V 24)= 

\ (1^ 1 Mad LJ 5S7. G. Krishna- 

* * swaad Kaidn v. Munhdpal Counefl 
Bellary 


(1828) 3 Bing 474 > 

Gregory v. Doidee 

(181^ 6 Taunt 202 = 

Bogers v. Pitcher 17 

C. Zfc Amwal and B. P. Goyal, for Feti* 
tione^ D. P. Copta and a C. BastogI, for 
Ncn-pebtioneis, 

ORDER: These three revision petllions 
are being dealt with together as the p^- 
tioner is comnaon to them and they also raise 
0 eonunon qnestions of law and fact. 

2. In the Court of the Monsif, Alwar, the 
plaintiEs-Don-petitioDert filed separate suits 
B» 1“ lor ejectment against the defradaats-noo- 
petitkmen who were described as tenants of 
ow Shhrbl deceas^ fr^ whom they claim- 
0 ^,to have purchased the suit property. The 
defendants m their written statements deni* 
ed^ that they held the propert y as tenants of 
SWnab They stated that ftey were in pos- 
sessiou of the suit prope rt y since the time 
of their ancestors aM were permanent ten- 
ants of the land and b-'id constructed houses 
on it at their own ’costs. They further 

g aded that Shlvlal bod no right to tran»> 
the suit prop erty to the plaintiffs in each 
case as he was the *Muafidari or Tagirdat' 
whose Jagir had resumed by the State of 
Rajasthmi trader the BafasQian Land Reforms 
and Resumption of Ja^s Act of 1952 (here- 
iuofter called the Act of 1652) and thus the 
ownership of the suit property vested in the 
State. They also stated that the alleged 
sale fai favour of tiie plaintiffa was EctiUous. 

S. The trial Court did not frame any 
Issue on the plea tak^ by the defendants 
viz., that the ownership of the suit property 
had become vested in the State of Rajasthan 
because of its resumption under die Act q£ 
1652. The trial proceeded when in the suit 
out of which Qvil Revision No. 458 of 1987 
. has aris^ defendants made an application 
for framing an additicmal issue. The Court 
acceded to thdr request and framed addl- 
14 tioaal issue No. 9 on the point whether the 
ownership of the roit prcq>erty, due to its 
resumpti^ vested fa fae State and the 
rdlsged sale in faiyonr of the plaintiffs was 
Q qnantborised. On this issue too, the defei* 
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Hants closed their evidence and^ the p laintiffs 
are now required to lead evidence in re- 
buttal The other two cases were- also ripe 
for arguments. It was at this stage of the 
cases that the petitioner — Urban Improve- 
ment Trusl Alwar made an application 
imder O. 1, E. 10 (2) of the Code of Civil 
Procedure for being impleaded as a party. 
The learned Munsif rejected the ^plic^tion 
in each case holding that the simple smt for , 
ejectment cannot be allowed to be cony^ed 
into a suit for title and if the petitions 
■wanted an adjudication of its title to_ the suit 
property it could file a separate smt. It is 
against these orders that the present revision 
applications have been filed. , ‘ ^ _ 

4. Under O. I, R. 10 (2) of the Code a 
person may be added to a smt; _ _ 

L when he ought to have been joine^ 
whether as plaintiff or defendant, that is 
when he is a necessary party. 

iL when without his presence the question 
in the suit cannot be completely decided, that 
is when he is a proper party. 

5. The question of addition of parties 
under the said rule is generaUy one of m<ff- 

discretion which has to be exercised in 
view of all the facts and circumstances of a 
particular case subject to the provisi^ of 
O 1, R. 1 and O. 2, R. 3. The rule has 
been ’enacted to prevent multiplicity of suits 
and conflict of dedrioi^ though it is not the 
only consideration ‘in impleading parties. 

6. In these cases learned counsel h^ 
urged that Shiv Lai was a jagirdar and his 
jaM including the suit property was resum- 
ed under the Act of 1952 and there^er, it 
vested in the State. Thereafter, under tte 
provisions of S. 43 of the Rajasthan Urban 
Improvement Act of 1959 (hereinafter cafled 
the Act of 1959), a notification was ismed 
by the State whereby these properties along 
with other properties were placed at the dis- 
posal of the petitioner. After the ye^g ot 
me property in the State, ShiyM Imd no 
ridit left to transfer it to the plainly. It 
is pointed out that the presence of the peti- 
tioner before the Court is necessary ct- 
able it effectually and completely to adjudi- 
cate upon the question whether the petitionCT 
or tbo plaintifiEs is' th© owner of tne land. It 
is urged that the power of adding parties 
ran be exercised by the Court at any stage 
of the proceedings. 

7. On the other hand learned counsel For 
the plaintiffs-non-petitioners has ^ yehemently 
urged that by adding Ae petifioner, con- 
troversies which are foreign to the scope of 
the suit, would be introduced and the tnal 
in all the cases which had now becoine 
mature for disposal, w'ould be reopened. It 
is pointed out that file suits were instituted 
in the years 1962 and 1963 and the peti- 
tioner applied to be impleaded^ as_ a iprty 
about four years after tiheir insbtution. It w 
pointed out that in the present suits the onfy 
question to be tried between the parties is 
whether the defendants are' the tenan ts of 
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the plainfiffs they having purchased it from 
Shivlal and have a ri^t to a decree for 
ejectment against them. It is also pointed 
out that the suit property consists or build- 
ings and house sites and could not have been 
resumed by fiie State as provided in S. 23 
of the Act of 1952. It is also pointed out 
that even if the suit property was resumed 
its ownership vests in the State of Rajas- 
than and not in the petitioner. The effect 
of the notification relied upon by the peti- 
tioner is only to place the property at the 
disposal of the petitioner and not of vesting 
its ownership in it. It is contended that all 
these questions will have to be determined by 
the Court if the petifioner is added as a 
party to the suit which are clearly beyond 
the scope of the present suit 

8. It may be stated at the outset tiiat it 
is not the contention of the learned counsel 
for the petitioner that Urban' Improvement 
Trust is a necessary party in the suits. 
however, says that me petitioner is a pro- 
per party whose presence before the Court 
is necessary in order to enable the Court to 
effectual^ and completely to adjudicate upon 
and settle all the questions involved in the 
suiL 

9. In support of his contention learned 
counsel for the petitioner relied on (Pasum- 
arthi) Subbaraya Sastri v. Mulckamala Seetha 
Ramaswami, AJCR 1933 Mad 664, G. Kiishna- 
swami Naidu v. Municipal Council BeHary, 
AIR 1937 Mad 641 , Razia Begum v. Sahe- 
bzadi Anwar Begum, AIR 1958 SC 886 and 
Sampatbai v. Madhusin^ Gambhirji, AIR 
1960 Madh Pra 84. On the other hand 
learned counsel for the plaintiffs non-peti- 
tioners has placed reh'ance on Uttam Gulab- 
rao Saldiare v. Champatrao Gulabrao 
Gawande, AIR 1960 Bom 238, Mst. Singar 
Kanwar v. Dhoopchand, 1953 Raj LW 820 
a judgment in Civil Revn. No. 94 of 1964, 
D/- 18-1-1968 (Raj), Anjuman Moiua and 
S. P. Mohinia v. Murad Mohammed, Mt. 
Bindru v. Sada Ram, AIR 1960 J and K 67, 
Kana v. Kishenlal, AIR 1952 Ajmer 59, M. 
Abdul Razack v. S. Mohammad Shah, AIR 
1962 Mad 346, Motimm Roshanlal Coal Co. 
(P.) Ltd, V. District Committee, Dhanbad, 
AIR 1962 Pat 357, Mujta Bai v. Mehbub 
Rehman, AIR 1959 Madh Pra 357, Srilla Sri 
Subramaniya Desika Ganana v. R. Anantha- 
krishnaswnmi Naidu, AIR 1932 Mad 688, 
Pravat Chandra Giri v. Amulya Chandra 
Bhaduri, AIR 1927 Cal 340, Chamiar 
Kunchelan v. Kandan Damodran, AIR 1960 
Ker 284, Lodai Mollah v. Kally Dass Roy, 
(1882) ILR 8 Cal 238 and Gagart Behari 
Patnaik v. Rameshwar Lai, ILR (1966) Cut 
456. It is however, not necessary to refer 
to all the decisions relied on by fiie p.irtics 
and it would he sufficient to refer only 
those which relate to suits for ejectment. 

10. In (Pasumarthi) 'Subbaraya Sastri s 
case, AIR 19-33 M;id 664, where the 
nl mnHff brought a suit to eject the 

lefendant ^m a site and to remove 


i 



1S4 BflJ. [Pn 10-17] U. !■ ^ Kumari (Bliargava J) 

a pial erected by him thereon and 
file plea oi tie defendant ■was that the lam 
belonged to the Muniapal CoundL ^ 

S ut up a pial with its ponussion and ttiat the 
luniapal Councal was a necessary party to 
the suit, it was held that; 

Tbe Muniapalily was a necessary party 
to the suit and not having been one. 

In spite of obiection taken from the start; 
the suit must be dismissed* 

In this case the learned Judge mainly rdied 
tipon Umed Mai v Chaod Mai, Affi 
PC 142 and the ohservabons made by 
Dicey on Parties to an Action, R. US This 
case was referred in Uttam Gulahrao 
Salcharc’s case, Alit 1980 Bom 238 and 
Mudholkar J as ho then was, distmgolihfld 
It and held th^ 

“Where in an instituted by 

the p tainriff as landlord agtlnst the defen- 
dant in actual juridical possession of the 
house, the Cendant pleads that the bouse 
in quesboD belonged to thud party end not 
to the plambH, th<i btle of the third 
party is disputed by the plaintiff, thoujd^ the 
thira party Is proper party to the suit, hh 
Jomder was not necessary to enable die platn- 
tiS to obtain the relief whid^ he claimed 
Against the defendant”. 

11. In Lodal MoDah’s case, (1882) IIJ9 
8 Cal 23S it was held per f^ud tkate 
“Where a person snm for rent sets ttp 
the htle of a third party, and alleges th^ 
ha bolds under, and pays rent to hkn, tndls 
thud party ought not to be made a party to 
the suit so as to convert a simple suit (or 
arrears of rent into one for the determina- 
tion of the btle to the property la respect of 
wld^ the rent b chdmed. 

Such a suit raises only two Issues, viz., 

(1) Does the relation of landlord and ten- 
ant exist between the piamhfF and defen- 
dant? 

(2) Are the alleged aoeais of rent doe 
end unpaid? 

And these are questions la which the 
plainbS and defdd^t are alone concerned, 
and no third party claunhig a btle Averse 


A-LS. 

MoUah’s case; (1882) ILR 8 Cal 238 it was 
held that* 

“A third party oa^t not to be made a 
party to a ^t for rent so as to convert a 
simple suit for arrears of rent into one for 
the deteTmioatioo of the btle to the property 
in resp^ of the rent Is dauned . 

14. In Mst. Singar Kanwai's case. 1953 
Ra| LW 320 it was held that. 

“hr a rent suit where the defendant ad- 
mitted the execution of rent note but pl^ 
ed diat he executed it under undue umuence 
and that one H was the real landlord, it 
■was held that H was not necessary part/*. 
Lodai MoIlaK (1882) nji 8 Cal 2^, Prav^ 
Chandra Cm. AIR 1927 Cal 340, Srila Sri 
Subramaniya Detika Canana. AIR 1932 
688 and N T, Pahunsamy Chettur by agent 
V. D Seelarama Mudaliar v Moman 
Chettiar, AIR IQSO h(ad 01 were relied upon 
for the said view 

15 In Cagan Bdiari PabiaDds case, fT-Tl 
(1068) Cut 456 tt was held that, 

“A simple suit for rent should not be con- 
verted into a comphcat^ title s^ There 
are some well known eiceptions to the 
aforesaid dictum, viz^ cases where a third 
party claims a share ctf the rent sued for, or 
where a thud party b alleged to be a trans- 
feree from the tenant with the landlord’s con- 
sent. or where the delendant in a suit for 
reet by the lessee agamst the nh-tessee 
pleads payment to a third party with the 
ownen’s consent Subject to the vadona ex- 
ceptoos^ some of which have been dlustiat 
edf above, a suit for rent should not be con- 
verted into a complicated title suit and a 
third party claiming o title rival to that of 
the plaiotiifdandJora is not a necessary 


partjT. 
It may 


to the plaintiff can properly tie made a party 
to tbs trial of these issues. 

Section 28 of the Gvil Procedure Code Is 
not imperative, but allows a discretion to be 
ezerosed, and m such a suit It b better 
in the interests of Government end fot the 
proper adjudication of the question rf Htl- 
that it should be tiled by a competoit Court 
in a suit directly framed end bron^it for 
that punxjse". 

12. m Sidla Srf Snhraman^ De^ls 
Ganana’s case, AIR 1932 Mad it was 
held thati 

“In an ejectment suit on basis of lesso 
deed, pnma fade, persons daiming adverse 
rights to the plaintiff’s title ahanld not be 
made {larties to U» absence of spei^ cir- 


13. In Fnr v at Chandra. Ghfs case. AIR 
1627 Cbl 3^ followtog the |g 


It may be noted that the petitioner to that 
case had already Qed a sqxuats siiit dalm- 
log that be was the real owner of the dis- 
puted pr o perty. 

16. Similar view was taken in Chamiar 
Kn uc h e i ans case. AIR 1900 Ker 284. 

17. A review of the above deasioos 

would show that they fall In three categories, 
viz., (5) that the thud party fa a aecessary 
party (Pasnmarthi) Subt^yu Sastris case, 
AIR 1933 Mad 6M (u) the liurd party Is not 
even a proper party, Lo^ MoUahs case, 
0882) ILB a Cm 238 and other cases which 
nave followed it, (ii5) that the third party fa 
• prop» party, Uttam Culabrao's case, AIR 
I960 Bom 238. However, to my mind tiie 
^estum srfiether the pa^ claiming 

title to the property In a suit for ejectment 
b a proper party or noti would also depend 
upon the nature of the plamtifTs title In 
cases where there fa a contractual relation- 
al^ of landlord and tenant and die defext- 
dant has been induct^ info possession 
the suit property as tenant by the plaintiff 
and the rule of esto p pel coutained to S 118 
of the Evidence Aci operates against the 
tenant no question of iznpleading a third 
person as a party setting op title to the suR 
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iproperty can arise because any enquiry 
about the title of a third party -would be com- 
pletely shut out by reason of me rule of estop- 
pel and in such cases the third person would 
not be a proper party within the meaning of 
O. 1, B. 10 (2). Cml P. C. However, fa 
where the plaintiff daims title to the 
suit property on me basis of mheritance, as- 
signment ete^ and the tenant has not attom- 
to him and the above mention^ rule of 
estoppel does not cmerate against him and it 
is open to bim fa the suit to set up^ the title 
of a third person, such third person fa appro- 
priate cases can be remrded as a propCT 

r ty whose presence b«ore the Court will 
necessary to enable the Court to effecium- 
ly and completely adjudicate^ upon and setUe 
all the questions involved fa the sufa In 
such cases there would be no questira of 
converting a simple suit into a suit of tide 
and no controversy beyond the scope of me 
suit would be introduced as after his joinda 
the main evidence in the suit and the m^ 
enquiry will remain the same as brfore his 
addition. In Lodai Mollah’s case, (1882) ILB 
8 Cd 238, Field J. observed; — 

“But it is dear diat, fa cases falling under 
this head, there may be a further defence 
there may be a denial of the facte which 
constitute the derivation, or denial of the ^ 
signment, or of the adopdom d fa® 
ditv of either; or of the plamhff bmng the 
heir of fae original person from whom he 
professes to derive title by faherita^e. It 
fa dear faat it is only as rega^ 
ther matter of defence faat the nghte of third 
parties fan come into question. ^ The etrect 
of an assignment, or of an adoption, or of a 
r.inim founded on inheritance, may be to 
deprive of fae property, and so of the rrate 
and profits, of some other pereon who, but 
for such assignment or adoption or d®®® 
founded on inheritance, -would be CThtled 
thereto. This dass of cases may be furtoer 
divided into (a) cases where the defendant 
has attorned to the plaintiff; and (b) c^ 
where the defendant has not attorned to the 
plaintiff, (a) Where fae plaintiff daims by 
a derivative title, and fae defendant h^ 
attorned to him. fae defendant is not thereOT 
ctopp^ faom showing that fae btle is really 
not in fae plaintiff but in some other pei^in 
(Seethe cases of Rogers v. PitcfaCT, (1815) 6 
Taun. 202, Claridgev. Mackenzie (18^) 4 
Man&G. 143 and Gregory v. Doidge, (1826) 
8 Bing. 474). In this last case, a person had oo- 
cupieo under A* XJpon As death tJOK 

persoiv entered into an agreement to pay Tent 
to D and paid one shilling as an aclmo^ 
ledgment of Ds title, being ignorant faat D 
badno title to the property. It afterwards 
turned out that D bad no title, arid it was 
held, that such person might show in ans^ve^ 
to a suit for rent faat D had reafiy not btle. 
Ordinarily, a tenant who had attorned -would 
not set up this defence -unless some person 
had satisfied him of a better title and p^ 
hibited Mm from paying rent to fae plain- 


tiff. There is no plansible reason why this 
third person shoulcl be made a party to the 
suit for rent, and it is really for his own 
interest faat he should not be a party. If 
he is a jiarty, he will be bound by fae adju- 
dication upon fae OTesb'on of title, and this 
adjudication may be based upon scanto 
materials and insufficient investigation, -which 
are not uncommon when fae subject-matter 
of fae claim itself is inconsiderable. If he 
Is not a party, he has fae chance of fae 
tenants plea being successful, and so of him- 
self ste^ng into fae place of landlord 
■without personal litigation. If the tenant's 
plea is unsuccessful, he can litigate fae ques- 
tion of title himself -with better preparation 
and wifa erperience gained from fae contest 
at which he looked on _ -without being a 
party*. 

18. It -would appear from fae above faat 
it -was on fae ground of expediency that it 
■was held that the third person need not ba 
joined as a party in such a suit because it 
is in his own interest faat he should file a 
separate suit for fae proper adjudication of 
his own title. At fae same time it has been 
clearly observed that fae question of ri^te 
of third parties do come in such cases be- 
cause fae effect of an assignment, or of an 
adoption, or of a claim founded on inheri- 
tance may be to deprive of fae property, and 
so of fae rente and profits, or some ofaer 
person. 

19. The power of fae Court to add par- 
ties under O. 1, R. 10 (2) came rrp for con- 
sideration by fae Supreme (Dourt in Eazia 
Begam’s case, AIR 1958 SC 886. Their 
Lordships of the Supreme Court held inter 
alia that 

“In a suit relating to properly, in order 
faat a person may be added as a party, he 
should have a direct interest as dMinguish- 
ed from a commercial interest, in the sub- 
ject matter of a litigation”. 

20. Bearing in mind fae above principle 
and fae views expres s ed in fae various ded- 
sion.s quoted above, I am of fae view fa^ 
in suite for ejectment falling under fae sec- 
ond category noted by me, a third person 
claiming title in himself can be a proper party 
and fae Court would not be exercising ite 
discretion impnoperly to implead him as a 
party for the complete and effectual deter- 
mination of fae points involved in fae suit. 

21. The next question whether fae pre- 
sent cases call for any interference -with the 
discretion exercised by fae Court below even 
though the reason ^ven by that Court is 
not wholly sound. For more than one rea- 
son I am not inclined to interfere -with the 
lower Court’s discretion. Firstly, I am not 
satisfied wifa fae bona tides of fae petitioner 
in making fae appb'cations for being addt^ 
as part}* in the lower Court because as men- 
tioned earlier, these suite were filed as baA 
as 1962 and 1963 and fae petitioner rab- 
mitled ite apph’cations in 196/ and sometime 
earlier also got some documents executed In 
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it* favour by the defendants which shows 
that Its object is to help fiie def en da nt s in 
defeating the snit of the plaintiffs and not 
the vinmcabon of its own n^ts The suits 
were filed as back as 1962 and 1963 and no 
reason been shown why apphcations xor 
being added as a patty were made as late 
as 1967, when suits had become npe for argn 
ments Seconc^, the suit property Is situat- 
ed m the city of Alwar ana is in possession 
of die defeod^ts It seems to me rather 
doubtful althou^ I eroress no opinion on 
this question how bufidmo and house sites 
situated in the city of Alwar could be re- 
sum^ in the resumption proceedings taken 
against Shrvlal under the Act of 1952 Third- 
ly, the parties are added vew often to av(^ 
multiplicity of smts and conusct of dodsions. 

But here 1 am told that Shivlal bad trans- 
ferred bouses mad I^ds situated m the same 
locality known as Shwlalpun to diSereot 
persons under various tranrfer deeds and 
many of them have filed suits against persons 
in occupation of diose properties Them 
are about 40 smts pending in the Court below 
of suniTar nature. In case the petihoner fs 
added party in these smts, it have to 
be added as party in all the pending suits 
also and in each smt separate enquiry will be 
made regarding the title of the Mbbonei’ 
which i«tead of avoiding multipucity of 
nuts will lead to multiple enqumes in aB the 
nuts On the other hand, u the pehtsoner 
files a separate smt In which all ue trans- 
ferees and the persons in occupation of those 
lands can be Inmleaded as defendants b^ 
cauio there would be a common questma 
of Uw and fact to be detennmed, the con- 
trovmy will be determined once for all in 
that one enqoiy For the above menboned 
reason no mletfcrence u called for with the 
order passed by the Court below 
22 The revision appluaboos are reject- 
ed, but without costs 

DGB/D V C Applicabons rejected. 


Am 1969 RAJASTHAN 136 (V 56 C 
D S DAVE, C I AND C M LODHA, J 
Shitabkhan, Petibooer v Bar Coundl of 
India and others, Bespondents 
Civa htisc. Wnt Peta. No 81 of 1907. 
D/ 2-5-1968 ’ 

Advocates Act (1961), Ss 24 Cl) (c) GSU 
7 (h) (i) mid 49 (ag) — Powers of Bar Coax»- 
dl — Enrolment as Advocate — Recogni- 
bon of law degrees obtained after gradnabon 

— BesoIuboQ not invaLd — Receiving Dip- 
loma in Rural Services, held, no gradoabra 

— (Consbhibon of India, Aits 14 and 19) 
-- (Civa P C. (1908), Pre. — Interprelabon 
of Statutes). 

Tie pebboner passed the Hi^er Sec- 
ondary Examination of the Board of Seo- 
cndaiy Educabon, Rajasthan, in the year 
m-/LL/D358/68 ' 


A. LB. 

1960 and thereafter Jomed three years* d^ 
loma course in Rural Services of the 
Nabonal Council for Rural Higher Educabon 
Ministry of Educabon, Government of India, 
In Jamia Rural Listihite, New Delhi and 
ohteined the diploma in the year 1963 He 
took IX E Degree from the Umversity of 
Rajasthan in the year 1965 Smee the 
Central Coveroment in exercise of the 
powers conferred by the Advocates Act, ex 
empted the candidates who had obtained 
degree in law on the results of ezammabon 
held before 81-12-1965 from undergomg a 
course of training as required by the Act, the 
petitioner npphra to fne Bar Council of 
Rajasthan for enrolment as an Advocate The 
Bar Couned of Rajasthan in conformity with 
the decision of the Bar Council of fridia in- 
formed the pebboner that in view of a r&< 
solubon passed by the Bar Council of India 
as far back as ^2-1963 a degree m law 
obtained after 80^1964 from any Univer 
oty in the teiTitoiy of India could be ro- 
cc^nised oidy if sudi degree had been ob- 
tained after nsdergomg a coarse of study 
in Law aftCT eraduabon and hence he could 
not be enrolled. On the quesbon of the 
validity of the aforesaid Resolnbon 
Held, (1) that on n correct interprela- 
dpn of S 24 (J) (c) (uO of the Act, the Ear 
Council of India was competent to 
^aibe a class or category of holders or 
degree in law from any University in the t« 
ntoiy of India who would be cnbtled to be 
enrolled as Advocates Sul>secfaoa (ari to 
S 49 goes to show that the Bar Councu has 
ample power to presofbe the class or late- 
gory of persons eabtirf to bo enrolled. T^ 
cale^nsabon made In the resolubon could 
not DO said to be either arbitrary or nnrea 
sonable and does not violate Arts 14 and 19 
of the Consbtnhon. (Paras 11 end 18) 

(2) that the graduation as used in tho 
fmpugned resolubon refers to the act of 
a degree from a University estab- 
p bed by law The word ought not be 
Inlerprefea la a wide manner diawmg sup- 
port from how it is defined in various di> 
bonanes and tl^ch the word 'graduation* 
has not been deSed In the Act, one 
has to look to the definibon of the word in 
the li^t of the defimtion of “law graduate 
contained in S 2 A) of the Advocates Act 
(Para 15) 

When a word is not defined in the Act 
itself, it may be pennlssible to refer to dio- 
bonanes to find out the general sense in 
which that word is understood m common 
j^lance However, in selectmg one out m 
the vanous meanings of the word regard 
must always be had to the context. (191^ 
’ (Para 15) 


1 KB 641 at 647, ReL on 


(3) that the quesbon whether the Diploma 
in Rural Services obtained Inr the pebboner 
is equivalent to 'gradnabon* for the purposes 
of this Act is purely an academic r^tW 
which is to be demdra by the Bar Councu 
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of India itself -wHcIi is an autonomous body 
and it would not be appropriate for the 
Court to differ from the opinion of the Bar 
Cotmcil of India on this point when the 
view taken by that body cannot be said to 
be patently erroneous. In these circum- 
stances, the Bar Coimdl could not be held' to 
have acted unreasonably or erroneously in 
coming to the conclusion that the petitioner 
did not satisfy the qualifications prescribed 
for enrolment as an Advocate. AIR 1965 SC 
491, FoU. (Paras 16 and 17) 

and (4) that the impugned resolution could 
not be invalidated on the groimd that it was 
not published- AIR 1951 SC 467, Dish 

(Para 19) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 491 (V 52) = 

(1964) 4 SCR 575, University of 
Mysore v. C. D. Govinda Rao 16 

(1951) AIR 1951 SC 467 (V 88)= 

1952 Cii LJ 54, Harla v. State of 
Rajasthan 19 

(1914) 1914-1 KB 641=83 LJKB 509. 
Camden (Marquis) V. Commr. 
of Inland Re\'enue 15 

P. N. Dutt and K. N. Tikku, for Peti- 
tioner; J. P. Jain, for Bar Cormcil of India; 
Smt Renu Chatterjee, for Bar Council of 
Rajasthan; Moti Mai Bhandari, Secretary, 
Bar Council, Rajasthan. 

LODHA, J. This is a petition trader 
Art 226 of the Constitution of India for isme 
of an appropriate writ direction or or^r 
against fiie Bar Council of India and the 
Bar Cmmcdl of Rajasthan calling upon diem 
to enrol the petitioner as an Advocate. 

2. The fiicts giving rise to this petition 
lie within a narrow compass. The petitioner 
passed the Higher Secondary Examination of 
die Board of Secondary Education, Rajas- 
than, in the year 1960 and thereafter joined 
diree years diploma course in Rural Ser- 
vices of the National Cotmcil for Rural 
ffigher Education, Ministry of Mucation, 
Government of India, in the Jamia Rural 
Institute, New Delhi and obtained the dip- 
loma in the year 1963. He took LL. B. 
Degree from the University of Rajasthan in 
the vear 1965. The petitioner wanted to be 
enrolled as an Advocate and therefore, he 
got himself registered as a candidate for 
training in law with the Rajasthan Bar Coun- 
cil in 1965. Subsequently the Central Gov- 
ernment in exercise of the powers conferrOT 
by the Advocates Act, 1961 exempted the 
candidates who had obtained degree in law 
on the results of examination held before 
81-12-1965 from undergoing a course of 
training as required by the Advocates Ac^ 
1961. The petitioner, therefore, applied to 
tiie Bar Coimcil of Rajasthan for enrolment 
as an Advocate. The Bar Council of Rajas- 
than by its letter dated 24-2-1966 which has 
been placed on the record and marked Ex. 7 
toffirmf^ the petitioner that the Bar Counefl 
of Lidia had passed a resolution as far back 


as_ 25-2-1963 whereby a degree in law ob- 
tained after 80-6-1964 from any University 
in the territory of India could be recognised 
only if such degree had been obtainedafter 
uiioergoing a course of study in Law for a 
minimum 'period of 2 years after graduation 
and since it was doubtful whether the peti- 
tioner fulfilled these conditions, the peti- 
tioner’s matter had been referred to the Bar 
Coimdl of India for consideration. The Bar 
Council of India, however, vide its resolu- 
tion No. 51 of 1966, held that the diploma 
in Rural Services avarded to the petitioner 
by the National Council cannot be treated 
as equivalent to a degree of a University 
of India. On receipt of this information 
from the Bar CounciT of India, the enrolment 
Committee of the Bar Council of Rajasthan 
proposed to refuse tiie application of the 
petitioner for enrolment as an Advocate by 
its order dated 11th August, 1966 but in 
view of the hardship that may be caused to 
the petitioner, it again referred the matter 
to the Bar Council of India for reconsidera- 
tion. 

The petitioner also submitted a written re- 
presentation to the Bar Council of India on 
22-9-1966 but he was ultimately informed by 
the Secretary, Bar Council of Rajasthan vide’ 
his letter D/- 14-12-1966 that the Bar Coun- 
cil of India vide its resolution No. 131/1966 
had resolved that tiie refusal of tiie petitioners’ 
request to be enrolled as an Advocate by the 
Bar Council of Rajasthan was in order. It is 
in these circumstances that the petitioner has 
filed the present writ application in this Court 
on 7-1-1967. The petitioner also stated in his 
petition that on 8-3-1966 the Bar Council 
of India had made Rules regarding Standard 
of Legal Education and Recognition of 
Degrees in Law for Admission as an Ad- 
vocate and under R. 1 it was provided that 
“No person shall be eligible for enrolment 
trader the Advocates Act, 1961 unless at the 
time of joining the coiuse of instracHon in 
law for a degree in Law he is graduate of 
Universit}^. In this writ petition the peti- 
tioner has challenged the validity of the 
aforesaid Resolutions and also of'R. 1 of the 
Rules referred to above passed by the Bar 
Council of India, and has finally prayed that 
tiie decision of the Bar Council of Rajasthan 
endorsed by the Bar Council of India reject- 
ing the application of the petitioner for en- 
rolment as an Advocate be set aside, and a 
direction be issued to the Bar Council of 
Rajasthan to enrol the petitioner as an Ad- 
vocate. 

3. The petition has been opposed both 
by the Bar Council of India as well as the 
Bar Council of Rajasthan, who have filed, 
though separate but identical replies to the 
writ petition. The University of Rajasthan was 
also impleaded as non-petitioner No. 3 but it 
is not represented before us. The main plea 
raised both by the Bar Council of India as well 
as tiie Bar Council of Rajasthan is that the 
Bar Council of India was perfectly competent 
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to refoM to recognise the degree of law €^>* whfch shall be prescribed bv the <;fcitA 
buned by the pehtioner Inasmuch as the fVnin.^ ™ state Bar 

I MWrp In law Tiarl nnf koan Vt_> e «i- 


uuneu oy me peDooner inasmucn as tne 
degree ia law had not been obtained by 
after graduation as required by the re^ntlon 
of the Bar Council of Tnfim 2Sth 

February, 1963. 

4. For a correct appraisal of the coi^ 
tenhons raised by the parties it would be 


, ^ ^ to S. 49 whI(A 

general power of the Bar 
Councfl of India to make rales Tbe relS 

fa 


tenbons raised by the parties it would be - reference. 

necessare to refer to certain relevant prov*. . .f® General pt^ of the Bar Cbanca d 
sions of the Advocates Act (Act No 25 of make rales:-~ 

19m), (which win hereinafter be ealM 'the , ^ ^ Council of India may make rclei 

Act-) to frocHons raider this AA 

. 5. Secbon 6 of the Act emnnerates the ““ “ partleular, such rules raay prescribe. 

funcbons of a State Bar Council, the first * V.Vi* ♦r.l'It/-.* 1! * 

among which Is -to admit persons as Ad- Gtlrf to ^ persons en- 

voeates on Its roIT. « -w. nuea to be enrolled as advocates, 

, ® Section 7 lays down the functions d standards of le^ 

w Bar Cotmdl of India the relevant among observed by UoiveTsiho in 

/.f . 1 ,. era^Wng upon the deddoo 


^ch fra our purposes are clausa ^) 

(i) wiuch are reproduced below— 

0*) *to promote le^ educabon and to lay 
d£^ standards of such educabon In con- 
sultahon with the Umversiha In India im. 
pa ^^^s ach educabon and the State Bar 

(I) to r«»gnbe Udvmfda whose degree 
in law shall be a qualification for enrot- 




or V ! ,,, -1 —130 ui LUO 

T®? by the Bar Couned o! 

fr da date d 2S-2-I9S It mmid be nedeneir 

ft 

« *greo ia law obtain. 


m law shaU be a qualification for enrol- «i on or before the 30th lime. 1064 fmm 
ment u an Advocate and for that purpose “*y University established bv law in ibn 
to^tand inspect Universities;- territory of Inia be recomik^ 

7 ■neu coma the most important pro- Po*es of S 24 (1) (c> fu^f 

oaynijposa Section^ the rele. Act, 1961 t M ; (w) of the Advocate* 

””4,"ipS/X SaSSS^ad. riVXKiSf',”'’ ■’5^ ”>**• 

dibons. namely— juuowmg con- pMuabon provided however that nothing 

W be fa a dtben of India. tatXXfa ^ 

other connby may be admitted as an S October 1966 ° ^ ^ 

(b) b, has tb, ago rf twOTty. ta a°^”u ^ <favSi J fa’'w£ 

(o) he baa obtaintd a deg™ in W_ SSnSS iSd in law fa • 

ffl before tie 28tb day o£ Febtnaiy Igm Bbre^ P's” "far gtadi»- 

^ any Uaivemty m tie temtn^’ljdfa; 10. Lem,.d . , . 

tji . ba* gtiJnf^L ®o™sel for the pefaboner 

(lO brfore the 15th of Angusb 1947 from S before os that 

^ in any area whiA was SZ Ser* 1 h? 2 RfKM a degree to law 

•"^‘bto India a dS February, 1963 bom the 

ed bv the Ctwerrorat of India Act, 1935 ap eree die LL. B Dfr 

^Ou) after the 25th day of February 1963. r... ^ die Univeraty of Bajae* 

ta a^ University to the temto^ fcS ^ tori.^^iS^’Snlsed by the' Bar CoJa- 
ft irtWi^^®P'^T*»“°f‘beAct.and 
rf to ^ by the Bar Counefl of rf “SL^ to the Bar Coonca 

he is a bamster or ® to go behind that degree and re. 

“ any other ease, bum any Universitv on rh)? application for enrolment 

outside the temtpry of India, if the diat the degree of law had 

iwroised for the punWof to !g*»" to the p^oner before 

the <^cfl of In<£^ Act by To pul ft mSre raedsely his 

(m he Im undergone a course of tralninff the ^ i* ^ within the purview of 

ia law and passed an examination to ^ recognise or not 

*®«>gnise a degree to law awarded by »sf 
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University in tiie territory of India but once 
tile degree of a University is recognised for 
&e purposes of tins Act, the Bar Council is 
not competent to make any distinction be- 
tween the degrees of law obtained from that 
University after gi^uation and those obtain- 
ed before graduation- 

In order to support bis argument the leam- 
-ed counsel has referred to S. 7 (1) of the Act 
which ^ves authority • to the Bar Council 
of India “to recognise the Universities whoso 
degree in law shall be qualification for en- 
rolment as an Advocate". The learned coun- 
sel has therefore submitted that the resolu- 
tion dated 25-2-1963 passed by tiie Bar 
Council of India to the effect that "no de- 
gree in law obtained after 30-6-1964 from 
any University in the territoiy of India shall 
be recooaiseo, unless such degree has been 
obtained after undergoing a course of study 
in law for a minimum period of two years 
after graduation” is ultra vires of S. 24 (1) 
0ii) of the Act. 

11. On the other hand Shri J. P. Jai^ 
learned counsel for the Bar Council of uidia 
jins argued that the Bar Coimcil of India is 
authorised to recognise or not to recognise 
tiie degree in law obtained by a particular 
individual fium any Universitj' and accord- 
ing to him it was not the intention of the 
legislature that once the degree in law of 
any University in the territory of India is 
recognised then the Bar Council of India is 
bound to recognise all degree-holders to law 
of that University. The correct decision of 
this point depends upon the interpretation of 
S. 24 (1) (c) (iii) of the Act We may state 
at once that we are not impressed by the 
extreme position taken by Shri Jain that the 
Bar Council of India is competent to dis- 
tinguish between the holders of the degree 
in law obtained from tiie same University in 
rimilgir circumstances. That would amount 
to conferring most arbitrary, rmbridled and 
capricious power on the Bar Council of India 
without any rational basis and we do not 
think it was the intention of the legislature 
to confer such a power on the Bar Coun^ 
of India. The language of S. 24 (1) (c) (iii) 
also does not warrant such an interpretation. 
But at the same time we are also not pre- 
ared to accept the contention advanced on 
ehalf of the pefitioner that the moment the 
degree of law conferred by any University 
in the territory of India is recognised by the 
Bar Council of India it has to enrol all such 
degree holders as Advocates and it c ann ot 
prescribe any class or category of holders of 
such degree who may be entitled to be en- 
tolled as Advocates. 

A bare perusal of the resolution p^ed by 
the Bar Council of India in its meeting held 
on 25-2-1963 would show that in the fipt 
instance it re«)gnised degree in law obtain, 
ed on or before 8(h6-1984 from any Univer- 
sity established Ity law in the territory of 
Lidia. This is the first class or category. 
The second class or category of persons, it 


has carved out, consists of those persons, who 
may obtain after 30-6-64 degree in law 
from any Um'versity in the territory of India 
after imdergoing a course of study in law for 
a minim um period of two years after gradua- 
tion. Thus the Bar Coimdl of India has 
prescribed certain class or category of per- 
sons who may be enrolled as Adrocates. The 
condition that if a person who has obtained 
a degree in law from any Um'versity of India 
after 30th June, 1964 wants to be enrolled as 
an Advocate, he must show that he had obtain- 
ed the degree in law after graduation, cannot 
be called arbitrary, unreasonable or discrimi- 
natory because it is the function of the Bar 
Council of India to OTomote legal education 
and to lay down standards of such education. 
The ‘Act has given to it the authority to 
recognise a degree in law for the pmrposes 
of tfos Act. In this view of the matter wo 
are deariy of the opinion that the resolu- 
tion passM by the Bar Council of India 
dated 25-2-19^ to the effect that no degreo 
in Law obtained after the SOth Junu 1964 
firom any University in the territoiy of India 
shall be recomised unless such degree has 
been obtained after undergoing a course oS 
study in law for a minimum period of two 
years after maduation does not violate toe 
provisions or S. 24 (1) (c) (iii) of toe Act. 
This classification made by the Bar Council 
of India is reasonably related to the object of 
toe ‘Act*, which soumt to create autonomous 
Bar Councils, one for the whole of fodia 
and one for each State and conferred upon 
toe Bar Council of India the duty to pro- 
mote legal education and to lay down stmd- 
ards of such education. 

It is further dear from toe provisions of 
S. 24 of the ‘Act' that one of toe objects of 
toe Act was to prescribe a uniform qualifica- 
tion for toe admission of persons to be Ad- 
vocates. The classification which the Bar 
Council of India has made is not arbitrary 
and there appears to be a reasonable basis 
for it. The Bar Council of India has, in its 
wisdom deemed it necessary to mrfee provi- 
sion that the degree in law obtained from 
any University in India after 28th day of 
February', 1963 will be recognised for too 
OSes of this Act only if such degree has 
obtained after undergoing a course of 
study in law for a minimum period of two 
years after graduation. This, in our opinion, 
toe Bar Council of India was entitled to do. 
Hiis dedsion of the Bar Council is not based 
on grounds of race, religion, sex etc., but 
Eolety on toe ground of qualifications. The 
petitioner cannot urge with any justification 
toat there were other persons similarly situat- 
ed as the petib'oner out of vshom the peti- 
tioner has been picked out for unequal treat- 
ment Consequently toe impugns resolu- 
tion does not violate Arts. 14 and 19 of too 
Constitution. Upon this view, it follows toat 
the resolution passed by toe Bar CouncO of 
Rajasthan dat^ 25-2-1963 prescribing that 
no degreo in law obtained after the SOth of 
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June. 1964 from any University in the terri- 
tory of Indu shall be recognised unless such 
degree been obtained after imdergomg 
a course of study m law for a minimum 
period of two years liter gtadi^m cannot 
be challenged as unconstitabonaL We are ot 
opinion fliat on a correct interpretation oj 
S 24 (1) (c) (ui) of the Act, the Bar Cooncn 
of India 13 compeAent to prescribe ft class ot 
.category of holders of degree ^ law tKm 
'any University in the temtory or IndiA who 
[would be entitled to be enrolled as Advo- 
Wtes 

We are fcrhSed in this view by another 
provision of the Act which has besn fns^ 
by S 20 of frio Act 21 of 1964 whereby 
under S 49 of tiie Act fiie Bar Councfl of 
India has been oven an overriding power to 
mahe roles for oisdiaiging its functions under 
this Act and in parbcdar anch rules ms^ 
prescribe 

(ag) the ot category or persons CQ* 
btlea to be enrolled as Advocates. 

Hus provision clearly goes to show that 
[the Bar Councfl has ampe power to pro- 
{cz3» the class or category of persons eo- 
thded to be enrolled. Thus thongb S 49 
(a^ was not contained in the Act at the time 
the nnpumed resolntjon was passed, yet the 
rperw» ot tecognihon of the degree in law 
obtamed from any University was there fa 
(the Bar Council <k fridia by virtue of S 24 
|(1) (c) (uQ of the Act and it appears to us 
[that the impugned resoluticm d^ not coo 
tarn anything which may come m conflict 
[with the provisions of the CoosbtutioQ of 
India or the Act 

12. The next contenhou raised Iw the 
pebhoner is that even if the Impumod reso- 
lotion of the Bar Council of Indu aat«3 25A 
Febroaiy, 1963 is consider^ to be vdid, the 
Diploma m Bural Services awarded to the 
p^boner by tiie Nabonal Councfl for Bnial 
Hi^er Edacaboii fa emarvalent to the first 
degree of a recognised Urdveruty and there- 
fore the pebboner folEIIed fiie quahBcaBons 
prescribed in the impugned resohihon. la 
Bus connection the pebbona- has brou^l 
b) our notice that 32 Umverdties in the 
temtory of India, a list of which has been 
annezed to the pebbon have recomdsed this 
diploma as equivalent to Bachel(7s degree 
and have granted adimssioo for Post Gradu- 
ate studies in certain sut^ects for which re- 
cogmtion to such a diploma has been accord 
ed. It has been urged that the University 
of Bajasthan grants admission to M A, fo 
Economics, Sociology, History, Public Ad 
muiKtraboa, aiul similar di^plmee to a 
hohler of Diploma in Bural Services He 
has also placed on record an oidCT from the 
Government of Bajastban dated li-12-83 
(enclosure C to Er. I) fay which the Gov 
emment of Rajasthan has decided to accord 
permanent recognition to the Diploma io 
Rural Services awarded to Bie Nationa] 
Council of Rural Hi^er Education as equi- 
valent to the first decree of ' ' 


of India (Lodha J) A.I.B* 

Univeisity for the purpose of employment to 
posts and services under the St^ Govem' 
menL 

We have also been referred^to the die- 
bonaiy meaniM of the word "gradoabon.". 
In Webster's “Ihlrd friternahonal Durtionaiy. 
VoL I, die term ‘Graduirte’ has been define 
as “one that has received an academic de- 

E a diploma or a certificate (CoHegeJ 
h School) At another place ‘graduate 
beei shown to mean “to grant an acade- 
mic or professional degree, diploma or certi- 
ficate* In the same dmfaon^ the word 
'gtadpabon' has bees defined as the act of 
receiving a diploma certificate or degree 
from a school, coUeM or Ucivcisity the act 
or ceremony of conferring academic diploma, 
certificates or degrees. 

13 In the Random House Dictionary o! 
the English Langoage the term 'graduate' 
Is understood to mean *a person (i) who has 
received ft d«re© or diploma on completing 
the course of study, as in a Unfversitv, 
collece or a S^ool, (il) a student who holds 
the first of Baidi^OTs degree and fa study- 
ing for an advanc^ degree', in the same 
dicbonaiy the definition of the word 'gtadna- 
tioo* has been given as below^ 

act of graduatrog; the state of bcmg 
graduated, 

(u") the ceiemo ny of eoofemng degrees or 
ffiplotnas as at a College or a School* , 
On the basis of the meaning of the woius 
'graduate* and 'cradnabon given m the above- 
mentioned dictionaries, the learned cotmsei 
for the pebboner has urged that the dip* 
foma obt^ed by the petitioner under Bura 
Services should be consider^ as ‘gradua- 
bon’. 

14. On the other hmd the fcamed cou^ 
sd for the Bar Couua] of India has conten^ 
ed that the word 'graduabon' has been used 
In the impugned resolution in the restricted 
»ense of lecerviag a Bachelors Degree from 
a UnivETsity established ly law In this eon- 
tracboD he has placed rehance on S 22 of 
the Uoiversily Cfrants Commission Act, 1959 
whidi runs as under*— 

*22. Bight to confer de gr e es . 

(1) The riAt of confemng or manliag 
degrees shall dq eierdsed only by a Univer* 
sity established or mcoipo r atw by er under 
ft Central Act, a Provmcial Act or a St^ 
Act or an insbtnbon deemed to be Univer- 
aty Under Section 3 or an inshtution spe- 
caHv empowei ttl by an Act of Paihameot to 
cotoCT or grant degrees. 

(2) Save as provided in sub-sechon (1). 
no person or anionty shall confer, or grai^ 
or hold himself or teelf out as enhded to 
confer or grant, any degree. 

, (3) For the purposes <rf this secbon, 
dmee* means any such degree as may, 
wUn the previous approval or the Centm 
Covermnenl, be spemhed lO behalf by 
the commissioa by no^cation in the otScal 
Gazette.* 
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He bas also invited our attention to Sec. 8 
of tbe University Grants Commission Act to 
sbow tbat tbe Central Government may on 
tbe advice of tbe Commission dedare tbat 
any institution for bi^er education other 
than a University sball be deemed to be a 
University for the purposes of this Act. 

It is contended tbat the National Council 
for Rural Higher Education is not a Univer- 
sity nor bas it been declared by the Central 
Government that it sball be deemed to be 
a University for the pmposes of University 
Grants Commission Act. Learned Counsel 
bas also referred to tbe definition of the 
word “Law Graduate” as contained in Sec- 
tion 2 (h) of the ‘Act’. “Law Gradtmte”, ac- 
cording to this definition, means “a person 
who bas obtained Bachelors degree in law 
lErom any University established by law m 
India.” Deriving support from this defini- 
tion Mr. Jain bas argued that in order to 
be called a graduate in any subject a person 
must have obtained a Bachelors Degree in 
that subject from any University. It bas 
been submitted on behalf of the Bar Coim- 
cil of Tnflia that the University of Rajasthan 
as well as other Universities have recognised 
diploma in Rural Services obtained by the 
petitioner only for certain limited pmposes 
and it was within the competence of the 
Bar Council of India to recogpise or not to 
recognise this diploma as equivalent to gra- 
duation. 

15. We have given our amdous consi- 
deration to the arguments advanced by the 
learned counsel for the parties. When a 
word is not defined in the Act itself, it may 
be permissible to refer to dictionaries to 
find out the general sense in which that 
word is understood in conunon parlance. 
However, in selecting one out of the various 
meanings of the word regard must always 
be had to the context Cozens-Hardy M. R. 
said in Camden (Marquis) v. Commissioners 
of Inland Revenue, 1914-1 KB 641, at p. 
647: 

“It is for the Courts to interpret the Sta- 
tute as best as they can. In so doing fiio 
Courts may, no doubt, assist themselves in 
the discharge of their duty bjr any literary 
help vhich they can find, including of 
course the consultation of standard authors 
and reference to well-lcnown and authorita- 
tive dictionaries.” 

It was urged on behalf of the petifioner that 
the Courts should accept the ^ wider signi- 
ficance of the term ‘graduation’ and include 
within its connotation the diploma granted to 
the petitioner by the National Council for 
Rural Hi^er Education even though it was 
not a degree obtained firom a University esta- 
blished under Law. We find ourselves un- 
able to accept this contenfion. As already 
stated the term Taw mduate’ has been de- 
fined in the Act itself to m^ean a person 
who has obtained a Bachelor’s Degree in 
Law from any University established by Law 
in Tndin- This definition of law graduate' 


as contained in the Act^ in our opinion, will 
have more weight in construing the word 
‘graduation’ in pari materia than the mean- 
ing of the term ‘graduate’ furnished by dic- 
tionaries. Thus even thou^ the words “gra- 
duate’ and ‘graduation’ have not been de- 
fined_ in the Act^ we have yet to look to the 
de fini tion of the word ‘Law Graduate’ given 
in the Act, and construe the word ‘gradua- 
tioii’,_ m the li^t of this definition. This 
definition, in our view, makes the meaning of 
the word ‘graduation' used in the impugned 
resolution quite clear and it becomes un- 
necessary to search for and select a parti- 
cular meaning out of the diverse meanings, 
fire word is capable of, according to lexico- 
graphers. Consequently we are of the opi- 
nion that the contention of the Bar Coimcil 
that graduation as used in the impugned 
resolufion refers to the act of receiving a 
degree from a University established by law 
is not incorrect. 

16. There is another aspect of the Tnnfte r 
also and it is this: Whether the Diploma in 
Rural Services obtained by the petitioner is 
equivalent to ‘graduation’ for the purposes 
of this^ Act is purely an academic matter 
which is to be decided by the Bar Council 
of I ndia itself which is an autonomous body 
and it would not be appropriate for us to 
differ from the opinion of the Bar Council 
of India on this point when the view taken 
by that body cannot be said to be patently 
erroneous. The Bar Coimcil has accepted 
the restricted definition of the word ‘gradua- 
tion’ so as to mean the act of receiving a 
Bachelor’s degree firom a University estab- 
lished by Law in India and the courts 
would naturally hesitate to brush aside this 
view of the Bar Council particularly when 
it pppears that the Bar Council of India 
which consists of experts such as Attorney- 
General of India, the Sobcitor-Ceneral of 
India and a representative elected by each 
State Bar Council firom its members, was 
satisfied that the act of receiving diploma, 
in the Rural Services was not graduation. In 
these circumstances it cannot be held that 
the Bar Council has acted unreasonably or 
erroneously in coming to the conclusion that 
the petitioner did not satisfy die qualifica- 
tions prescribed for enrolment as an Advo- 
cate.' 

fia this connection we may refer to the 
observations made by their Lordships of the 
Supreme Court in the University of Mysore 
v. C. D. Govinda Rao, AIR 1965 SC 491. 
Their Lordships were pleased to observe ns 
follows: 

'Where one of the qualificafions for the 
appointment to the post of a Reader in the 
University was that the apph'cant should pos- 
sess a First or High Second Class Master’s 
Degree of an Indian University or an equi- 
valent qualification of a foreign University 
the candidate should possess a First Class 
Master’s Degree of an Indian University or 
High Second Class Masters Degree of an 
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University or qualification of a 
foreign University which is equivalent to a 
First Class or a Second Qass Masters 
degree of an Indian University \Vhetbar 
the foreign degree Is equivalent to a 
Second Class Master’s Degree of an Indian 
Univereity Is a question relating purely to 
an academic matter and courts would natu- 
rally hesitate to express a definite opinion, 
specially when the selection Board of Ex- 
perts considers a particular foreign Univer- 
sity degree as an equivalent* 

17. These observations of theur XiOrdships 
indicate that the Courts should be slow to 
interfere with the opinions e xp ressed by the 
experts in academic matters As already 
observed above, the Bar Council of India 
IS an autonomous body which has been raven 
wide powers in the matter of laying down 
standards of legal education and unless It is 
found that It has acted mala fide or hi 
dear defiance of a mandatory providon con- 
tained in any statute, it would normally be 
wise and sale for the Courts to leave the 
decision of such matters to the Bar Cotmdl 
Itself 

18 In dlls view of the matter It Is not 
necessary to adjudge on the validity of the 
Rules made by the Bar Coundl of India. 
Tide lb oreular dated 8-3-1966 In the first 
place the pebboners case Is not j^ereed 
ay these Buies as dtey were made later oa 
Bad the pebboner's application for eaibbnent 
was refused not on account of these rules 
but because the pebboner did not fulfil the 
qualifications prescribed In the Impugned 
resolubOQ. A(^ frotn that, the ccmdiboa 
laid down in Rule 1 of these rules that *no 
person shall be ehglble for earolmeot under 
the Advocates Act 1961 unless at the fime 
of Joining the cooise of Instruction In taw 
for a degree In law, he b a graduate of a 
University" appears to os to be in order 
end we do not propose to repeat all those 
reasons In s up po rt of otir view Wilch we 
■have already given while upholding the vali- 
dity of the Impugned rosolubon. The Bar 
tecrxaciL thus bad an axsthonty to uvahu * >vrh 
a rule In view of the provisions contained In 
ISecbon 24 (1) (c) (ui) read with S 49 (ag) 
'and (d) and Seeboa 7 (h) and (1) cS the 
Act 

19. Before parting with the case wo may 
dispose of anomer argument advanced by 
the learned counsel for the pebbonw. It 
has been urged that the impugned resola- 
tloQ of the Bar Counefl of In^ ^ted 5-2- 
1963 was never published nor the puUie 
was made aware of it and therefore tt 
should be adjudged as Invalid. In this con- 
nectiem reliance has been placed on Harla 
V State of Baiasthan, AIR 1951 SC 467, 
While dealme with a criminal app^ from 
conviction under Section 7 of Jaipur Opium 
Act tbeir Lordships were pleased to observe 
OS foDows*^ 


Coimnr. (Chhanganl J) 


A.La 


natural Justice to permit the rnWeet of • 
State to be punished or penalised by laws 
of which they had no Imowledge and oS 
which they could not even with the crar- 
of reasonable diligence have acquired 
flay Imowledgo Nahirm Justice requires that 
beiore a law can become operative It most 
be p i o n mlgated or published. It must be 
brosidcast to some recognisable way so that 
^ men may Imow what it is, or at the 
very least, there must be some special luls 
or regulation or customaiy channel by or 
thfougn which sudi knowledge can be eo- 
qulred with the exerase of due and reason- 
able dfljgenco .... to the absence therefore 
of any law, nilev regulatioa or custom, we 
bold that a law cannot come Into being In 
way Promulgabon or publication ol 
aoTpe reasonable Is essenbal*. 

We may state hoe that the rationale dT 
the decision m Harla V case. AIR 1951 SC 
467 h^ no arolication to toe fricts and dr- 
comstances cs toe present case The pett* 
tiocer Is not son^t to be punished or pena- 
lised under the Advocates Act and It was 
not necessaw mider any provuiim of law 
for the Bar Conned to promulgate or publish 
its resolution. Moreover toe act of recogni- 
sing a degree to law obtained fioin any Unl- 
verdty for the purposes of the Act cannot 
be said to be a law mode by the Bar Cioao- 
cQ. In this view of toe m^er wre <So not 
see any substance in this cootaiticni of the 
petitioner also 

29 For the reasons mentioned above 
we do not see any force In this pebbon and 
dismiss IL But in the drcumstaaces of the 
case we make so Order as to costs. 
TVN/D.V.G. Petition dismissed. 


. "I n toe absence of any special law or cas- 
teia, tt would be against the prind^es of JIVAM/E651/68 


ADI 1969 BAJASTHAN 143 (V 50 C SIJ 
L.N CHHANGANI AND L. S MEHTA, 3T 

Dholpur Class Worfa Ltd., Petitioner v 
Commissioner of Income Tax. Delhi emd 
Rajasthan, New Delhi, Non pebttoner. . 

CJtvi \nwnie TtK Bdereuc© ItB ti 
100-1, D/- 29-7-1968, Reference made by 
L-T Appellate Tkibunab Delhi Branch 
on T-S-IDSL 

(A) Income Tax Act 0922), S. 10 (2) M 
— Lamp sum pdd voluntarily to maiutging 
agcnb who were enblled to eomonssion on 
pi^tx. In recog n ition of todr past services 
end sacrifices — Not ^owable d^nebon 
under Section 10 (2) (zv). 

A reference to Section 10 (2) fiev) of toe 
Act makes it dear that, In order to claim ‘ 
successfully a deduction, the assessee must 
prtJVB that toe expenditure was laid out or 
expended "wholly and exclosively" for the 
pimpose of business, professian or vocation 
flod that toe expenditure was not in toe 
natere of capital expenditure or prasonal ex- 
penses. Wh^ money be to bo 
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wtolly and exclusively laid out and expend- 
ed for the jnnrpose of business etc. has to 
be decided on consideration of commercial 
expediency which in the very nature of 
t^gs cannot admit of the application of a 
ligia test, (Para 7) 

The assesses company paid a sum of 
Es. 60,000 to their managing agents (who 
were already entitled to commission on pro- 
fits), as a reward for their past services and 
sacrifices. The assesses company claimed 
the amount paid as a permissible deduction 
princnpally on the ground that the payment 
was made to earn the goodwill of the manag- 
ing agents which was a matter of commer- 
cim expediency. It was not the case of the 
company nor was any evidence led to show 
that the payment was made with a view to 
facilitate bu^ess in future or that the pay- 
ment was made on commercial expediency. 
The claim was disallmved by the L T. 
authorities: 


Held, on tbe fects, that Sie payment was 
not allowable as business expenditure or as 
indirectly facilitating the carrying on busi- 
ness, under clause (xv) of sub-section (2) of 
Sec. 10. A reward for past services need not 
necessarily be construed differently in the 
cases of persons continuing in s ervic e and per- 
sons quitting service. (1965) 57 ITR 281 (MP): 
AIR 1982 SC 1361. ReL on; AIR 1937 PC 
139 and (1926) 10 Tax Cas 155 and AIR 
1931 SC 278 and AIR 1960 SC 738 and 
AIR 1961 SC 1028 and AIR 1962 SC 1861 
and AIR 1984 SC 1722, Ref. 

(Paras IS, 14) 
(B) Income Tax Act (1922), Sec. 66 (1) 
— — Advisory jurisdiction > — case — In 

tibe exercise of its advisory jnrisdiclion, Bl^ 
Court win not allow devdopment of a case 
on altogether new lines. (Para 14) 

Cases Referred: Chronolo^cal Paras 


(1965) 1965-57 ITR 261 = 1965 , 

MPLJ 357, Kalyanmal MiDs Ltd. 
v. Commr. of L-T., M. P. 10, IL 

1^ 13 

(1964) AIR 1964 SC 1722 (V 51) = 

53 TTR 140. Commr. of L T. Kerala 
V. Malyalam Plantation Ltd. Quilon 
(1962) AIR 1962 SC 1361 (V 49) = 

(1962) 44 ITR S51, Cardan Wood- 
roffe Leather Mfg. Co. LtiL v. 

Commr. of I. T. 

(1961) AIR 1961 SC 1028 (V ^) = 

(1961) 41 ITR 414, Commr. of L T. 

V. Royal Calcutta Turf Club 
(1960) AIR I960 SC 738 (V 47) = 

(1960) 38 ITR 601. Comnw. of 

I. T. V. Cbandulal Kesbarlal and 
Co 

(1951) AIR 1951 SC 278 (V 88) = 

1951 SCR 594. Eastern Investment 
Ltd. v. Commr. of I. T., W. B. 

(1937) AIR 1937 PC 139 (V 24) = 

5 ITR 202, Tata Hydro-Electno 
Agencies Ltd., Bombay v. Comim. 
of L T. Bombay Presidency and 
Aden 


9 


8 , 12 


8 


6 


8 


(1926) 10 Tax Cas 155 = 1926 AC . 

205, Atherton v. British Insulated 

Helsby Cables Ltd. 8 

J. P. Jain, for Petitionei; S. C. Bbandaii, 
for Noi^-petitioner. 

CHHANGANI, j.: This is a reference 
under Section 66 (1) of the Indian Income 
Tax Act, 1922 (hereinafter referred to as 
the Act) W the Income Tax Appellate Tri- 
bun^ Delhi Branch “B”, by which the fol- 
lowing question of law has been referred to 
ns for our answen — 

"Whether on the fects and in the cir c um - 
stances of the case, the Tribunal was right 
in disallowing the payment of Bs. 60,000 
under Section 10 (2) (xv) and/or S. 10 (1) F* 

2. The material fects are these: The 
assessee is the Dholpur Glass Worla Ltd. 
a pubh'c limited company (hereinafter refer- 
red to as the assessee company) formed in 
the year 1946. By an agreement dated 
18-2-1945 the assessee-companv appointed 
the firm of M/s- Agarwal Brothers of Agra 
as its Managing Agents. M/s. Agarwal 
Brothers^ were to be paid managing agency 
commission equivalent to 12% per cent of 
the net profits of the assessee-company be- 
sides office allowance of Es. 1,000 per 
month. Initially the assessee-company start- 
ed manufacturing commercial glasses which 
were not paying. The assessee company 
earned small profits in ffie calendar years 
1946 and 1947 and incurred losses in the 
subsequent three yearn. Profits for the 
calendar years 19ol, 1952 and 1953 were 
negligible. In view of this. M/s. Agarwal 
Brothers^ rdinquished their ri^t to the re- 
nraneration of Es. 72,000 representing their 
office allowance, Es. 3,117 representing their 
managing agenjw commission and Rs. 43, 
975 interest on loans advanced by it to the 
assessee company during the aforesaid period. 
From 1954 onwards the assessee company 
switched on to the manufacturing of scientific 
passes with the result that its sales as well 
as profits increased considerably. 

3, On July 8, 1956, the assessee-company 
passed the following resoIuKon: — 

"Unanimously resolved as a special resolu- 
tion that out of the net profits of the Com- 
pany prior to Sl-S-58 tbe managing agents 
of the company be and are hereby paid a 
sum of Rs. 60,000 over and above their 
usual renmneration to which they are en- 
titled to, as detailed below on account of: 

(1) Recognition of their past services and 
putting the factory on sound footing. 

(2) Their past sacrifices as per wishes of 
the Board of Directors in forgoing their 
remuneration of Rs. 72,000 from 1948 to 
19^ and interest on loans advancal to the 
Company by them for several years &om 
1948 to 1951 as also their commission in the 
years 1946 and 1947. 

Es. 40,000 out of the profits of the calen- 
dar year 1955 and thaf necessary entries fOT 
payment of this sum be passed in the boots 
of the Compaig^ as at 31-12-55. 
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Hi 20 000 out of fii* profits from 1 1-S6 
to 31-8-58’ , 

Tn its assessment year 1957-58 the assessee 
company claimed Fs 60 000 as a permissible 
deducbcm. The assessee company contend 
ed before the Income-tax Officer that the 
said payment was made to earn the ^x>d 
win of the agents which was a 

matter of commerciar expediency, and thus 
ft was a permissible deducbon. The In 
eome-tai Officer disallowed the said claim 
on the following grounds*— 

*(0 That it was not paid as per fiie terms 
of the managmg agency agreement; 

(u) That the reasons for the payment of 


Dholpor Glass Worta v I/-T Commr (Chhangani J) A<LIL 
oalade the purview of Section 10 (2) (xv) 
The Tribunal also held that the claim was 
not permissible under Section 10 (1) 

6 The assessee-company felt aggrieved 
by the decision of the Appellate Tribunal and 
moved for referring the question of law to 
tfin Court and the Tribunal hat c 


consequently 

made the present reference. 

7 A rrference to Section 10 (2) (xv) of 
the Act m^es it clear that m order to claim j 
succes^ully a deduction, the assessee musd 
prove that the e^ienditure was laid out or] 
expended "wholly and exclusively’ for thef 
purpose of busmess, profession or vocation 
ana the expenditure was not m the| 


fiiu amount contamed in die resolnhon vi2. nature of capital expcndit^ or pen^ ex- 


"pnttmg the factoy on sound footing de- 
note a benefit or a lasbng nature whiA 
made the payment an expense of a capital 
nature 

(m) That die firm of M/s Agarwal Bro- 
thers cannot be said to have forgone its daim 
for office expenses inasrtmeh as its office 
was situated m the factory premises and it 
id not meur any separate expenses out of 
its pocket for the same* 

(rv) That the payment was not made on 
any corametcial loolmg and cannot be said 
to be wholly and exclusively for the purpose 
of the busmess 

(v) That the payment was made out of 
the net profits or me company and was not 
charged to the profit and loss acco un t* 

4. The assessee company p ref e i Te J as 
appeal against ie said disallowanee before 
the Appellate Assistant Commisaooer The 
Appellate Assistant Commissioner disallowed 
the same on the ground that the payment had 
been made for somethmg whicn bad hap- 
pened m the past and it had not been u 
c uii ed for ie purpose of business carried 
on dunng the year imder considemtioa The 
assessee-co m p an y filed an appeal before the 
Income-tax Appellate TrihunaL The Tribu 
nal upheld the decis on and held that the 
payment of Rs 60^000 amounted to doable 
re m uneration for the same set of services 
once under the terms of the agreement and 
agam as special remuneration and t^t ft 
could not be covered by Section 10 (2) (xv) 
of the Act. The Tribnnal held that even if 
it were assumed that the payment 


penses It may be pomted out at the out- 
set that before 1st April, 1939 m Sec-' 
turn 19 (2) (xv) the expression used was any 
eroendituTO not being m the nature of cap! 
lal expenditure “meurred solely lor the pur 
pose of earning sudi profits or gains’ and 
that it was in the year 1939 that S 10 (2) (xv) 
was amended and the words "wholly and 
exclusively laid out for the purpose of busi 
ness etc* were subsbtnted to brmg the Act 
in line with the corresponding Umted Khig 
dom Statute The clause as it existed b^ 
fore the amendmeDt was considered by the 
Pnvy Council m Tata Hydro-EIectncal Agen 
oes. Ltd., Bombay v Commissioner of In 
eome-tax, Bombay Presidency and Aden, AIR 
1937 PC 1S9 asm Lord hlacmillan sp^losg 
oa behalf of the PTny CouscO pomtra out 
the difficulty m dealing with cases tmder 
Clause in the foBowisg words— 

*Tbeir Lordships recognise and fhe decid- 
ed cases show bow diffictilt It is to discri 
minate between expenditure which u, end 
expenditure which 6 not, meurred solely for 
the purpose of cammg profits or gams 
The wonls used in the amended clause ap- 
pear DO doubt wider than the words "solely 
lor the purpose of earning such profits’ as 
it existed before 1939 yet the difficulty 
ptrinted out by the Conned still per 
sists What money can be said to be wholly 
and exclusively laid out and expended for 
the purpose m business etc. hi to be da- 
odea on consideration of commeroal expe- 
diency which in the very nature of things 
cannot admit of the appheabon of a 


zmssible expenditure it was permissible lor *®?** However Judges had formulated gene- 


the year m winch the obhgabon to retmme- 
rtto for the services rendeiro was iDc urrwJ . 
as the company maintained its account oo 
mercantile systeo and that there was no 
OTesboo of the same bemg allawed in a 
distant year 

5 Refeirmg to flie second purpose, for 
which the remunerabon was sid to hiive 
been paid, the Tribunal held that the renm 
nerabon was paid m appreoabon or as a 
reward for the sacrifices and the 
word "sacrifices’^ imphed that it was Tnat^a 
without legal obhrabon to do so and with- 
out any elalTn for me expectation of compen- 
sation, reward or remunerabon and was Hina 


rfi and bm^ tests in this conneebon 

8 We may m this coimecboa refer to 
the foUowmg observabons made by Viscount 
Cave, L Cn in Atherton v Bnbsh Insulated 
and Helshy Cables Ltd., (1926) 10 Tax Cas 
15S at p 191 H L. (Palkhiwalas Income 
Tax 5th Edibon, Vo I p 890) 

"A sum of money expended, not of neces- 
sity and with a view to a direct and im- 
mediate benefit to the trade but voluntarily 
and on the grounds of commercial exp<^ 
dieacy and m order indirectly to fadhtate 
the carrymg on of the busmess may yet be 
expended wholly and ezclusivdy for the 
purposes of the trade." 



1969 Dholpur Glass Works v. L-T. Commr. 

This test -was quoted •with approval by the 
Supreme Court in Eastern Investments Ltd. 
V. Commissioner of Income-ta^ West Bengal, 
Am 1951 SC 278. In Eastern Investments 
Ltd. V. Commr. of Incxime Tax, West Bengal 
Am 1951 SC 278 the Supreme Court while 
construing section 12 (2) laid down the fol- 
lowing principles as rdevanb — 

(a) though the question must be decided 

on the facts of each case the final conclu- 
sion is one of law 

(b) it is not necessary to show that the 

expenditure ■was a profitable one or that in 
feet any profit was earned 

(o) it is enough to show that the money 
was expended ‘not of necessity and with a 
•view to a direct and immediate benefit to 
the trade, but voluntarily and on the ground 
of commercial expediency, and in order 
indirectly to fedlitate the carrying on of the 
business 

(d) beyond that no hard and fost rule can 
be laid down to explain wbat is meant by 
the word ‘solely’. 

These principles are relevant while con- 
struing Section 10 (2) (xv). For the general 
principles governing the subject of allow- 
ance or deduction under Section 10 (2) (xv) 
reference may be also made to the Supreme 
Coiurt decisions in Commissioner of Income, 
tax V. Chandulal Keshavlal and Co., (1960) 
88 ITR 601 = (Am 1960 SC 738), Com- 
missioner of Income-tax v. Royal Calcutta 
Turf Club, (1961) 41 ITR 414 = ATO 1961 
SC 1028 and Cordon Woodroffe Leather 
Mfg. Co. V. Commissioner of Income-tax, 
(1962) 44 ITR 551 = (Am 1962 SC 1861). 

9. The Supreme Court in Commissioner 
of Income-tax, Kerala v. M/s. Malayalam 
Plantation Ltd., Quilon, Am 1964 SC 1722 
considering ^e proper scoto of the ^pres- 
sion "for the purpose of the business” and 
after noticing a number of En^sh and In- 
di ar* decisions summed up the position as 
follows: — 

"The expression ‘for the purpose of the 
business’ is wider in scope than the expres- 
sion ‘for the piupose of earning profits.’ Its 
range is -wide: it may take in not only the 
day to day running of a business but also 
the rationalization of its administration and 
modernization of its machinery; it may in- 
clude measures for the preservatira of its 
assets and property from expropriationj coer- 
cive process or assertion of hostile tide; it 
may also comprehend pa)nnent of statutory 
dues and taxes imposed as a pre-condition 
to commence or for carndng on of a busi- 
ness: it may comprehend many other acts 
incidental to the carrying on of a business. 
However, its limits are implicit in it” 

These cases and others which were referred 
to us at die Bar and which we have not 
chosen to refer, make it clear that each case 
must turn upon its own facts and the deri- 
sions in other cases can be useful as illustra- 
tions of the general principles. We may say 
the same thing a little differendy by observ- 

1969 Rai./lO V G — 15 
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ing that the principles may appear to be well 
seMed, and the difficulty and the difference 
arise in cormection with the arolication of 
the principles to the facts of the individual 
cases. 

10. The learned counsel for the respon- 
dent pointed out drat the nearest case to the 
present controversy is the one that was 
derided by the Madhya Pradesh High Court 
in Kalyanmal Mills Ltd. v. Commissioner of 
Income-tax, Madhya Pradesh, (1965) 57 ITR 
261 (MP). In that case, &e assessee millq 
cut down the salaries of all its employees 
and members of staff in 1933. The cut was 
restored in 1941, in the case of all its offi- 
cers and staff except the managing director. 
Subsequendy dearness allowance and bonus 
payments were made to officers and mem- 
bers of staff once again widi the exception 
of the managing director. In 1951 by a re- 
solution of me board of directors it was 
derided to restore the cut in die salary of 
the managing director with effect from 1933 
and to pay him dearness allowance and 
bonus, etc. The resolution mentioned that 
the payment was made in consideration of 
the meritorious services of die managing 
director. The sum paid to the managing 
director amounting to Rs'. 66,900 was claim- 
ed by the mills as business emenditure. On 
these facts the Pfi^ Court held that “as no 
reason was given for not restoring the cut 
in the salaw of the managing director earlier 
and then for restoring it in his case alone 
horn 1933 and as the managing director was 
still in the service of the mills and there 
was no evidence of any claim made by him 
for the payment and the resolution of the 
board of directors also showed that the pay- 
ment was made voluntarily in consideration 
of the meritorious service of the employee, 
the payment was not made in dis^arge of 
liability or on grounds of commercim e.x- 
pediency. The amount was not ^owable 
as business expenditure.” 

11. The counsel contended that in the 
present case also the assessee company paid 
Rs. 60,000 to the managing agents only as 
a rewmd for past services and that it was 
not the assessee’s case that the payment was 
made -with a 'view to ferilitate business in 
future and consequently, the case should be 
derided on the principle laid do'wn by the 
Madhya Pradesh High Court in (1965 57 
ITR 261 (MP). 

12. In answer, the assessee’s counsel sub- 
mitted that the Madhya Pradesh Hi^ Court 
relied upon the Supreme Court decision in 
AIR 1962 SC 1861 but did not notice the 
distinguishing features of the case before the 
Supreme Court. The facts in that case were 
that one J. H. Phillips who was the Director 
of the assessee company and was also an 
employee in the mana^g agent company, 
resigned from his office. The Board of 
Directors passed a resolution that resigM- 
tion be accepted and in appreciation of his 
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long and valuable services to the company 
he De paid a gratuity of Rs 50 000 out ot 
which the ap^Uant company was to pay 
Bs 40 000 and the Managing ^ent Com 
pany the balance of Rs 10 000 The amount 
of Rs 40 000 paid to J H Phillips was 
daimed as deduction under Sec. 10 (2) (xv) 
of the Act. The matter went up to the 
Supre m e Court and the dalm for deduction 
was disaHowed. In rejecting the claim, the 
Supreme Co^ observed as followa — 

“In onr optnion the proper test to apjdy 
In case is was the parent made as a 
matter of practice which aSocted the quan- 
tum of saliy or was there an expectation by 
the employee of getting a gratuity or was 
the sum of money expended on the ground 
of commeiutal eqiediency and in order in* 
direcdy to fadht^e the carrying on of the 
busmess But this has not been shown and 
thweforo Ae amount claimed is not a de- 
ductible item under Sechon 10 (2) (rv)* 

The counsel for the assessee pomt^ out ttiat 
m the case, before the Supreme Court, J H 
Phillips had already resigned and there was 
no question o! his continuing In service and 
bcilitatiBg the business of the assessee com* 

H In the case before th e M adhya Pra 
HiA Court, (1965) 57 ITR 261 (MP) 
the employee was sbJl in servica and the 
prmaples laid down by the Supreme Court 
should not have been applied- It was fui^ 
tber subnutted by him that in the present case 
also the managmg agents continued as 
maoagmg agents end that die reward for 
then past services was bound to secure good 
will efficient working in future and that 
this should be taken as ndhtatliig the bud 
ness of the assessee company 

13. We have given our careful comidera 
tlon to die submissvans made on behalf of 
the assessee-company but have not felt per* 
soaded to accept them. In our opinion, the 
decision of th e Ma dhya Pradesh High Court 
in (1965) 57 ITR 281 (hIP) does not dis- 
close any wrong appheabon of the pnnciple 
enunciated by me Supreme Court In our 
cpmion, a reward for services, without 
anyttung more, need not necessari^ be coq> 
strued differently in the cases of persons 
contmuing m service and persons quitting 
service, althongh difference xn other facts 
and circninstances may warrant diHeient 
decisions m such cases We have no heri 
tabon in lejecbng the contention of the assev 
see that the Madhya Pradesh High Court 
did not properly apply the pimapla <siun* 
dated by the Supremo Court 
14. As for dia case before us, wo consi- 
der it proper to recall a few facts appearing 
In the decision of the Income-tax Atrtho- 
nhes Before the Income-tax Officer the 
claim for deduction was made pnnapally on 
the ground ttiat tiie payment was to secure 
the good win of the maaamng agents The 
assessee did not contend further that the 
good win was sou^t to bo secured for the 
purpose of promoting the busmess of the 


assessee-company The ciana^g agents were 
entitled to commission on profits and had 
adequate incentive to facQitate the business 
of me assessee-company and there Is no evi. 
dence that any spedal incentive was needed 
for the purpose The Appellate Assistant 
Commissioner obsetvec^ “Tne assessee has 
not claimed that it is in settlement of old 
dues It could not do so because no such 
liabQity existed in the balance-sbeet,” Simi- 
larly, the Appellate Tribunal observed that 
“it is not the case of too assessee before m 
that but for this p^mient the Mana^ng 
Agents would have refused to eonhirae es 
agents and feat feis was a bait to persuade 
It to continue as an agent in the ultimahs 
benefit of the company Throu^out b^ 
fore the Income Tax Tribunals the assesses 
company neither contended nor led evidence 
to show that the special parent was neces- 
sary to offer any special incentive to fee 
managing agents and to facilitate the asses- 
see s mi^ess It was before this Court feat 
the assessee-company look this stand for fee 
first tune The learned counsel for fee 
assessee, armed that fee reward of fee past 
services and incentives for future works are 
so mtcgrally connected wife each other feat 
♦hi< Court should hbeialW construe fee ea- 
tire transaction and hold that tbs special 
remuneration was paid to fadbtate the bust- 
xtess of fee assessee-company In fee cscp 
cue of our advuoiy junsdicbon, we do nc* 
feel fustified in p e rmi tting the eotmsel to 
devdop fee case on new 
15 On the evidence and findings of the 
Tribunal below we see no reason to diHtf 
from the finding of fee Appellate Iribunu 
feat the expenditure was not wholly and 
cxclusivdy laid out for the purpose of the 
business Haviog reg^ to Uus finding, we 
consider it unnecessary to deal wife the ofeer 
two questions delatM at fee Bar name^, 

S whether fee expenditure is in the nature 
capital expenditure, and (ii) whether the 
expenditure can bo deemed to have been 
IncuTTed in fee accounting year The ex- 
penditure feus does not fall within sectioa 
iO of fee Act and fee Tnbcmai was 

lijpit in disallowing the j-ignTn. 

16 Our answer to the question is fenS 
in fee affinnatzve. 

Nyi\/V.B.B Answer in affinnativei 
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Johari Mai and others. Petitioners v State 
of Rajasthan and another. Respondents 

Wnt Petns Nos 1503, 1533, 1732, 1833 
of 1984, D/ 29-7 1968 

(A) Mumcipalities ^ Rafasthan hfcmicl* 
polities Act (38 of 1959), Section 104 -- 
Constitutional vahdity ^ Constitution oc 
India, Articles 14 an d 245 — Section 104 Is 
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not void eitlier on accoxmt of escesave dde- 
gaSion or on account of violation of Art. I'i 

Section 104 of Rajasthan Municipalities 
Act, 1959, is not void dther on account of 
escessive delegation or on account of viola- 
tion of Article 14 of the Constitution. 

(Para 17) 

The question of excessive delegation does 
not emerge from die fundamental rights. 
Even when they did not exist, a law could 
bo pronounced to be bad if it sufiEered from 
excessive delegation. The essence of this 
■concept is that the Legislature has to make 
■file law itself and it cannot entrust that essen- 
tial function to an extra legislative body. In 
the present day circumstances some degree 
of flexibility has become necessary so as to 
permit constant adaptation to unknown 
foture conditions without the necessity of 
having to amend the law again and again: 
'Am 1951 SC 882, FoA. (Para 13) 

Section 104 when it makes provision for 
Imposition of certain taxes, is in keeping 
vridi the legislative policy underlying the 
Act. Conditions vary from municipal area 
lo municipal area, and, therefore, the Legis- 
lature may not find it convenient to decide 
es to what should be the dates on which 
die taxes mentioned in Section 104 should 
be imposed and what should be the rates 
diereof. Thus by maldng provision for im- 
position of tax for the carrying out of the 
purooses of the Act as mentioned in Sec. 98 
ana other connected sections, the Legislature 
has clearly laid down a poh'cy. What is left 
in the hands of the outside body, namely the 
<?ovemment is die carrying out of that policy. 
Thus there is no question of there being ex- 
cessive delegation in enacting S. 104 of the 
Act. (Para 16) 

It is common knowledge that Rajasthan 
is a vast State and it comprised of no less 
d»3n 22 Covenanting States and some terri- 
tory viz. Ajmer Merwara which was formerly 
P pKch India Territory. The conditions 
were so varient that one common uniform 
model tax structure for municipal areas may 
not have been adopted. For evolving a tax 
structure local conoitions as well as the 
capacity of the people to pay the tax codd 
legitimately be considered. It carmot be 
said that inequality is writ large in the Act 
itself or is inherent in the relevant provisions 
of the Act Am 1960 Mad 160, Am 1982 
Ker 298 held not good law in view of Am 
1965 SC 1107, Am 1958 SC 538, ReL om 
Am 1961 SC 552, Disting. (Para 17) 

(B) Municipalities — lElaJasthan Munid- 

nalities Act (38 of 1959), Section 104 -— 
Scope — Tax is imposed by Government in 
Its own rights and not on behalf of muni- 
cipal boards though it may benefit only the 
murudpid boards — Lo^ differences in 
taxes be allowed, but they «mnot be 
cnovred lo be outrageous — Constitution of 
Ihdia, Artide 14. _ (Para 19) 

(C) Constitution of India, Artide 14 — - 
V^dity of execntivo order of Government 
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acting nnder provisions of taxing stafnte 
challenged on the ground of discrimination 
— Initial^ burden is on petitioner to show 
how discrimination is brought about — But 
where persons similarly situated are snbject- 
ed to differential treatmenli it would he 
open to State to establish that the differentia- 
tion is based on a rational object sought to 
be achieved by legislature. (Para 20) 

Cases Referred: Chronolo^cal Paras 
(1967) Am 1967 SC 691 (V 54) = 

(1967) 1 SCR 15, Jalan Trading Co. 

V. Mill Mazdoor Sabha 7, 19 

(1966) AIR 1966 SC 442 (V 53) = 

(1966) 1 SCWR 361, Pema Chibar 
V. Union of India 7 

(1966) AIR 1966 SC 1807 (V 58) = 

S 8 SCR 328, Katra Education 

/ V. State of U. P. 7, 19 

(1966) Am 1966 SC 1980 (V 53) = 

(1966) 8 SCR 724, Cochin Devaswom 
Board v. Vamana Setti 7, 19 

(1966) Am 1966 Guj 268 (V 53) = 

7 Guj LR 96, Kantilal Popatld v. 

State of Gujarat 7, 19 

(1966) Am 1966 Mys 267 (V 53) = 

(1966) 1 M 3 's LJ 265, A. Noronha 
V. State of Mysore 7, 19 

(1966) Am 1966 Raj 142 (V 53) = 

1965 Raj LW 858, Bhikam Chand 
V. State of Rajas thar) 7 

(1965) Am 1965 SC 1107 (V 52) = 

(1965) 2 SCR 477, Corporation of 
Calcutta V. Liberty Cinema 7, 16 

(1964) Am 1964 SC 925 (V 51) = 

(1964) 5 SCR 975, Khye^ari Tea 
Co. Ltd. V. State of Assam 7 

(1962) Am 1962 Ker 298 (V 49) = 

ILR (1962) 1 Ker 494, S. M. Union 
(Pr.) Ltd. V. State of Kerala 7, 14, 16 
(1961) Am 1961 SC 552 (V 48) = 

(1961) 3 SCR 77, K. T. Moopil Nair 
V. State of Kerala 7, 17 

(1960) Am 1960 Mad 160 (V 47) = 

ILR (1960) Mad 171, Shanmugam 
Oil Mill V. Market Committee, 

Coimbatore 7, 14, 15 

(1958) AIR 1958 SC 588 (V 45) = 

1959 SCR 279, Ram Krishna Dalmia 
V. Justice Tendolkar 17 

(1952) Am 1952 SC 75 (V 89) = 

1952 Cri LJ 510, State of West 
Bengal v. Anwar Ali Sarkar 7 

(1951) Am 1951 SC 832 (V 88) = 

1951 SCR 747, In re, Artide 143, 
Constitution of India 13 

G. M. Lodha and J. S. Raslogi (In Nos. 
1503 and 1732/64), G. M. Lodha ffn No. 
1533/64) and J. S. Rasto^ (In No. 1832/64) 
for Petitioners; S. K. Tiwari, Dy. G. A., for 
the State; R. K. Rastogi, for Respondent No. 
2 (La No. 1533/64); L. R. Mehta for J. K. 
Jain, for Respondent No. 2 (In No. 1739/64) 
(sic). 

JUDGMENT: I have before me a gioup 
of four writ petitions by which the several 

petitioners chatlenge the vires of Secs. 104 
and 107 of the Rajasthan Municipalities Act, 
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1959 (Act No. S8 of 1959, hereinafter caD^ 
the Act), as also certain notincations isSQM 
by the State Government in exercise of its 
powers cnder Section 104 of the Art_ im- 
posing octroi in the concerning rnunicipaii- 
ties. As the %vrit petitions t^e common 
questions, they can convenienUy b© disposed 
of together. 

2. I may ©ve the facts vrifli reference 
to writ petition No. 1503/64 Joharimal 
others v. The State of Raiasthan and another. 
Writ Petitioa No. 1533 of 1964 Jaishiv and 
others v. The State of Rajasthan and another 
is identical with Joharimal’s ■writ petition. 
Both these writ petitions relate to Ahu Road 
Municipality. Writ Petition No. 1832 of 
1964 Shivcnaran Lai and others v. The State 
of Rajasttian and another is for Bari Mumci- 
I^ty in district Ehaiatpui and the fonrdx 
writ petition Prahbu Dayal and others v. 
The State of Rajasthan and another concerns 
the Municipal Board ^ta. 

S. Joharimal states that in the MonicL 
polity of Aha Road, the Municipal Board 
had imposed octroi doty in the year 1951 
after gdng throngh the procedure prescribed 
for Imposition of octroi duty. According to 
the peUtioaer, the Municipal Board imposed 
this duty after ascertaining die public oi^* 
nlon. The octroi duty on cloth was 1/9 
per cent and as it was found to be hl^ 
the Municipal Board later on reduced it to 
50 False ^ cent The grievance of the 
petidoner u that the State Covennaent 
published a notification on 20th August 
l9&4, iioposiog octroi duty on various com> 
modides including cloth, sQver end gold. 
The noUBcation has been pbced on record 
and it is Ex. 6. It Is dated 10th April, 196^ 
and has been ^issued by the State Covem- 
ment in exercise of its po we rs under See- 
don 104 of the hsA. Textiles and yam 
occur at items Nos. 62 and 63 respeedvdy 
of this nodficadoD and mid and silver 
bullion and articles ^oem appear at 
No. 81 in the NodRcadon. A perusal of 
these items shows that octroi du^ is charge* 
able on them at tim rate nf 1 qec 
The peddoner’s grievance is ^t buore issu- 
ing die notification Ex. 6, neiflier the State 
Government nor die Board had ascertained 
the wishes of the public. The peddoner 
proceeds to say that Section 104 of the Act 
is violative of Article 14 of the Constitution 
and also by this provision, the Le^latuxe 
has delegated its functions of imposing tax 
by law to the State Government whidi, ao- 
coiding to the petitioner, amounts to ei- 
ce^ve delegation so as to be void. It is 

e inted out that wide and arbitrary powers 
ve been placed in flse bands of the State 
Government in the matter of imposition of 
tares mentioned therein without 
^y guid^ce to the State Government as to 
how it has to exerdse its powers. It is 
contended that the State Government is Irft 
to pick and choose betwera the vaitons 
commodities which It may taJ» for im p^rrl - 


tion of octroi and likewise it may prescribe 
different rates of taxes for the same com- 
modity for different municipalities. Thus 
according to the petitioner, the powers grant- 
ed to the State Government by Section 104 
are arbitrary and are in clear contravention 
of the provisions of Article 14 of the Con- 
stitution. Then as regards Section 107 of 
the Act it is pointed out that the penver of 
granting exemption irm taxes is hkewase 
arbitrary. 

4. Then in attacking die notification Ex. 
6 it is urged that the issuing of different 
oot^cations with widely varying rates of 
taxes for various munidp^tie^ amply 
demonstrates that Section 104 of the Act 
has placed tmguided powers in the bands of 
the State Government and further the State 
Government hu abused its powears and there 
is no reasonable basis for making distinction 
regarding the incideace ^ tax tor the vari- 
oos commodities and therefore it is main- 
tained that the notification Ex:. 6 was bad 
on account of the violation of Article 14 o! 
the Constitution. The petitioner has sub- 
mitted a comp^tive chart with his writ 
petition regaming octroi on textiles and 
silver and gold in the various municipalities 
information about which be could rather. 
T!u) petitioner on tbe basis of this huorma- 
ttoa submits that whereas in the mnaidpali- 
ties o! Abu Road and Sirohi, octroi on gold 
and silver has been £ix^ on the basis of 
valse thereof at the rate of I per cent in 
the case of Abu Rood and 50 raise in the 
case of Sirohi at Jodhpur, Bikaner, Poibat- 
sar and JaSptm the rote of octroi for gold 
and silver has been fixed at per quintal, that 
is, on the basis of weight oi the coenmodi^. 
The petitioner contends that tIJs has resuJt- 
ted in a wide disparity regarding tiie inci- 
dence of tax between persons livme in the 
Abu Road Munidpality and those Uving in 
toe areas of other municipal Boards. Ae- 
«m^g to toe prtitioner, rive nroees per 
^mintal OT 25 rupees per q uintal or gold and 
silver will result in just a very nominal tax 
in those municipalities as the value of silver 
and gold per qointal will run in toousands 
in toe case of silver and lacs in toe case of 
raid; tlat is one quintal of cold will be 
aoOTrt a'^t lacs in value and one quintal 
of silver win not be less rupees ten 
thousand in any case and hundred rupees 
worth gold will be about half a tola in 
weight. It is thus submitt^ that wide dis- 
in toe Imposition of bindeo on citizens 
of toe same State is wholly understand- 
able and there is no conceivable basis for 
making distinction between citizens living in 
one naunldpality from those living in another 
municipality in the same State. Similarly 
Mout cloth, it is submitted toat whereas in 
the municipality of Abu, octroi is realised 
on cloth on toe ba^ of percentage of valna 
at one per cent; in otoer mnnidpalities it 
is reahsed on the basis of wri^t per quintal- 
For example, in Ganganagar it is 1.50 per 
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quintal of dofii and at Jodhpur it is Es. 2 
per quintal. According to the petitioner, 
tln'g imposition also works to be dfeoimma- 
toiy and for that there is no reasonable basis. 
Then as regards the municipalities dtuated 
in the same district, that is, Sirohi, the 
petitioner submits that there is difference in 
me rates applied to Sirohi and those apphed 
at Abu Eoad, which, according to tiie peti- 
tioner, are hi^er. As rega^ Kota Mum- 
cipalify, it is said that octroi on silver is 
charged at the rate of 50 paise per cent for 
bullion and 75 Paise per cent on silver la- 
ments. The fourth writ petition is_ about 
the octroi on sugar cane. The petitioimrs 
in that case submit that there are a ntmber 
of municipalities in the Bharatpur district 
and while in some munidpalities no octroi 
is charged on sugar-cane, in othem the i^e 
is considerably low. Thus according to the 
petitioners, there has been discriminationm 
the imposition of octroi on sug^-cane. ^e 
submissions about the vires rf Section 104 
of the Act are common in aU the four wnt 


petitions. 

5. The writ petitions have been opposed 
both on behalf of the State ^d the respec- 
tive Municipal Boards. The learned Depiity 
Government Advocate who appeared for toe 
State of Bajastoan at the outset piayM for 
an adioumment as the cases on behm ot 
toe State were to be argued by toe Advo- 
cate General who could not come on ac- 
count of some other Government business. 
However as toe writ petitions haim been 
pending since 1964 and have also been a^ 
pearing both in toe weekly causelists ^ weU 
^ daffy cause-lists for a number ot days, 
I was not inclined to accede to toe rcOTest ot 
the learned Deputy Government Advocate 
to adjourn toe nearing of toe cases. 


6. The writ petitions thus raise two ques- 
tions — one, regarding toe vires of Sections 
104 and 107 of the Act and toe oUict about 
toe validity of the Government Notificati^ 
imposing octroi in toe concerning muma- 
paffties. The validity of the notifications is 
Siallenged on two grounds. One ^und is 
that if Section 104 itselE is struck dowm toe 
notifications would fall throu^ ipso raw, 
and toe otoer ground is that even assummff 
that Section 104 of toe Act was a v^d 
provision, the exercise of the powera by toe 
State Government under toat s^tion was 
bad on account of the State Govemmrat 
having acted with discrimination. In otoer 
word^ it is urged toat toe State Govern- 
ment has in issuing the notifications brought 
about a difference between toe citoens or 
toe same State as regards the incidence ot 
toe taxes wtoout there being any reasonable 
basis for classification and accordmg to toe 
petitioners, toe re^ondents have pomted out 
none for it in their replies. 

7. I have heard learned counsel for too 
parties. They have placed reliant on a 
number of cases. L^med counsel the 
petitioners bas cited K. T. Moopil Nair V. 


State of Kerala, AIR 1961 SC 552, State 
of West Ben^ v. Anwar Ali, AIR 1952 SC 
75, Shanmugha Oil Mill v. Market Gommit- 
tee, AIB 1960 Mad 160, S. M. Union (Pr.) 
Ltd. V. State of Kerala, AIR 1962 Ker 298 
and Bhikam Chand v. State of Rajasthan, 

1965 Raj LW 858 = (AIR 1966 Raj 142). 
Learned Gounsel for the respondents have, on 
the otoer hand, placed reliance on Khyerbari 
Tea Co. Ltd. v. State of Assam, AIR 1954 
SC 925, Corporation of Calcutta v. Liberty 
Cinema, AIR 1965 SC 1107, Cochin Deva- 
swom Board v. Vamana Setti, AIR 1966 SG 
1980, Pema Chibar v. Union of India, AIR 

1966 SC 442, Katra Education Society v. 
State of U. P. AIR 1966 SG 1807, Jalan 
Trading Co. v. Mill Mazdoor Sabh^ AIR 

1967 SC 691, A. Noronha v. State of Mysore, 
AIR 1966 Mys 267 and Kantilal Popatlal 
V. State of Gujrah AIR 1966 Guj 268. 

8. It win be convenient at this place to 
read sections 104 and 107 of toe Act 

“104. Obligatory taxes. — ^Every board shall 
levy at such rate and from such date as 
toe State Government may in each case 
direct by notification in toe Official Gazette 
and in such maimer as is laid down in this 
Act and as may be provided in toe rules 
made by toe State Government in this be- 
half, toe following taxes namely: — 

(1) a tax on toe annual letting value of 
builidngs or lands or both, situated within 
toe municipality: 

(2) an octroi on goods and animals brought 
within toe limits of toe municipalito for con- 
sumption, use or sale therein; and 

(3) a tax on professions and vocations: 

Provided that — 

(a) toe tax under clause (1) shall not bo 
levira — 

(i) on kham houses, or 

(ii) on buildings or lands or both, of 
wmtm aimual letting value is less than one 
hundred and eighty nroees. 

(b) toe tax xmder Clause (2) shall not be 
on a motor vehicle as definra in toe Motor 
Vehicles Ach 1939, (Central Act IV of 1939) 
or any otoer mechanically propelled vehicle, 
and 

(c) toe fax under Clause (3) shall not bo 
levira on artisans: 

Provided further toat, upon a representa- 
tion made to it by, and at toe request of, 
a board, the State Government, if it is satis- 
fied toat circumstances exist which suffi- 
ciently provide toe justification for a board 
not to levy, or to stop toe levy of, any of 
the taxes mentioned in this section, may by 
special order published in the official 
Gazette, along with toe reasons for making 
such order, permit toe board not to levy, 
or to stop toe levy of, any such tax.” 

“107. Exemptions fixnn taxation. — (1) Noto 
of toe taxes specified in Sections 104, lOo 
and 106 shall be leviable by a board in r^ 
pect of any property belonging to or vestea 
in it 
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»T_ -r »t,» *n««lRpa In Os (I) tax nnder diis sab-sechon reeJi portion jhali 
roM^° I* IM Si ffaSses (0 (A t" demied to be . P™P«rty ll”! 

»a « o <1\ «f Sectou 105 purposes of the said tax. 


exemptions : 

tional cases from payment of a tax leviable 
under Section 104 or imposed under Seo 
tum 105 or under S 106 as it may consider 
— ■'tsary" 

cn-in TTTf^fTir uiB — — - When it was pointed out to the learn- 

tai to wtodi, tameiattiv ^ rf couosd that S^on 107 b a^t g^S 
toiSsb&iay o! Jsmaij. WSO aajUds. ot eKnij«M ^ tf that wi! struct 
bufliugs, Ecxxi. veSides comreraacra. boaU dm^ It caunot help the to-paTOS braujo 
CT anuSis rftoa Central Govanment were t^t seriion la SCTeiable ^ other secb^ 
table or treated aa liaHe- ot the Act, learned ooW gme np bia chal 

.... , , . t— ij a. lenge against S 107 of the Act and, there- 

Provided fnither that any larJo, bniidJDfc j anytijnff more about It 

goods vehicle, eonveyanoe, boat or animal __ ... 


Central Government or ^ StaW Govern- 
ment: 

Provided that, so long as any wch to 
continues to be levied by the board on ^o 
properties of odier persons, nouung m tto 
£b-section ^bail prevent die baird f rom 


10 Chapter VH of the Act fa whici 
Section 104 occurs is about the imposition 
of taxes The sdieme of the Chapter appears 
to be like this Taxes which c^d be im- 
posed nnder the Act have been divid^ into 
‘ (3) None of the toes specified fa Cls (1) two categ^ One category is pjvered by 
and {2} of Section 104 and m Clauses ^0 and Section 104. Th^ toes, nam^. on let- 


vested in the Stole Govern- 
ment sbSl be so exempt from pa 5 rinent of 
arty sudi tax if the same is used or intend 
ed to be used solely for pnblie purposes of 
profit . . ^ 

None of the toes specified in (U 


and (2) of Section 104 and m Clauses u> ana au-x. moc uru..cjy. uu 

(hi) of snb-section (1) of Section lOo shall tmg value of the bufldings po pularly Im own 

bo lomblo fa respect oL “ ’’ — '• — ' 

(a) any land or any boaldmg or part of a 
building etdusively used and meant for me 
personal oceupatlim of the fm«e M a 
coveoarrtag State or the tnembers of his 
family or tOT the rent free residues, oecupa 
tion or loabon o! the estahlislusent of sudi 
Baler or members, or 
<b) any goods, veUda, coerteyanw or 
gnintal fa and for the exdusTve oso of such 
Buler or members 

Provided ttiat nothing In tWs Sub-section 
diall prevent a bo^ from levying such tax 
on any such land, buQdmg or pit, goods, 
vehicle, conveyance or grumal d the same is 


as Douse to, octroi on goods and «n?mgU and 
to on professicns ana vocations have been 
diaracteTued as obbgatory toes These 
have to be levied by Municipal Boards when 
the Covenuneot directs the Municipal Boards 
concerned to levy su^ taxes, at sn^ rate 
and from sn^ date as may be mentioned fa 
the notification. Section 105 relates to 
vanons toes whidi the Municipd Board 
itself may impose after u^ergomg certain 
formalities It appears thrt the Act of 1959 
was p^ed to consobdale and amend the 
law relating to municipalities fa the State of 
Bafasthan. Before the passmg of the Act 
there were difierent sets of laws in respect 


yaiuMo, wiiycyautx or ii imo maub w c ^ ; — . — • — _ ---r , 

reed or fafanded or meant to be reed for OToua^bes Jlere rm (1) toe 

p ur p o ses of profit for carrying on any trade ftojaVuiaa Town Municipalities Act, 19^ 
or bn^ess or if in r espe c t thereof any rent there were se;»iate rmnuapal Acts 

_ . I re. • , of «^,4VnrD-i9T,f,rere Ct..>re. .-. -. reB an. 


or other facoina or pecuntory benefit is de- 
rived or intended or rneant to bo derived, so 


of ex^wvenanting States which were ap* 
pLcable to cities like Jaipur, Jodhpur, Udai* 


Vjiig » \»aii uoifcmu es \o ^gvy a BilaartS, *wai7 

lax on like properties of other persons oitierent covenanting States In flie A 


1 like properties of other perrons 
(4) The to speofied fa cl^e (1) of Seo- 
lion 104 shall not be leviable fa respect of 
lands end buildings used solely as places of 
pnblie worship or for religious or chantoUe 
purposes. 

Provided that snch lands or bnOdmp shall 
not be exempt from payment <ri Ao said tax 
any trade or busmess is on therefa 

or if m respect thereof rent or other inoomo 
is derived, whether such rent or otiier in- 
come is or is not ai^ed erclorively towards 
such places of pubuo worriup or towards 
inch reiigioas or chantahle purposes. 

Explanation L *Ch8Taable purpostf* hs- 
^des rehef of the poor, edneation and medi- 

TT TOT,rere _• ^ expefience of working of ^ 

^la^OT n. When m y portion rf any different sets of municipal laws for diff^ 
land or buildmg is exempt from payment of munmipalittes in the St^ of Rajasdian aft* 


- covenanting States In flie Ajmer 
area, there was a separate municipal Act and 
so was Abn area governed by a different 
municipal law. 

11» A perusal of tbe Rajasthan Town 
Mun^paLties Act 1951 shows that ft .was 
the hlmucipal Board itself who could have 
toposed house-to, oeiroi and taxes on pro- 
fessions and vocations thou^ snbject to th® 
approval of tie State Government (vide Seo- 
lioa 59 and Section 63) ISut now Sec- 
tion 104 prorides that It »bqT1 bo for the 
Cpverament to direct from what and at 
what rate any of these taxes are to be 
levied and then the Board. ha« no choice 
but to levy these tay?* It may be that the 
L^islature has mad^ fTifi provision fa t^ 
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it came to be formed in tie year 1949. One 
of the considerations mi^t very well have 
been that many of the municipal boards 
were unwilling to impose these taxes. It is 
common knowledge that imposition and 
levy of a tax is not a pleasant duty for any 
body. The other consideration mi^t have 
been that for certain essential taxes the Legis- 
lature thought that the mode of taxes should 
be by and large the same for all municipali- 
ties so that to some extent uniformity may 
be brought about. 

12. As has been observed above, tiie 
attack against die vires of this section is 
twofold: Q) that there is delegation of exces- 
sive legislative ■Mwers in favour of the Gov- 
ernment and there is violation of Arti- 
cle 14. Though to some extent the argu- 
ments mi^t cover common ground yet they 
proceed on two distinct concepts. 

13. The question of excessive delegation 
does not emerge firom the fundamental rights. 
Even when they did not exist, a law could 
be pronounced to be bad if it suffered from 
excessive delegation. The essence of this 
concept is that the Legislature has to make 
the law itself and it caimot entrust that 
essential function to an extra legislative body. 
However, by this date the legitimate limits 
of delegation have been well settled. It has 
been recognised that the complexity of 
modem administration and the expansion of 
the fimctions of the State to the economic 
and social sphere has rendered it necessary 
for the Legislature to resort to new forms of 
legislation and to give wide powers to 
various authorities on suitable occasions. De- 
legated le^lation has become the present- 
day necessity and it has come to stay — 
it is both inevitable and indispensable. The 
Legislature has now to make so many laws 
that it has no time to devote to all the 
legislative details and some times the sub- 
ject on whidi it has to legislate is of such 
a technical nature that all it can do is to 
state the broad principles and leave the de- 
tails to be worked out by those who are 
more familiar with the subject Again, when 
complex schemes of reform are to be the 
subject of legislation, it is difficult to bring 
out a self-contained and complete Act straight- 
way, since it is not possible to foresee aff 
the contingencies and envisage all the local 
requirements for which provision is to be 
made. Under the circumstances, some de- 
gree of flexibility has become necessary so 
as to permit constant adaptation to unknown 
future conditions without the necessity of 
having to amend the law again and again, 
(vide In re Art 143, Constitution of India, 
etc. AIR 1951 SC 332). In that very case, 
FazI Ali J. pointed out what has to be kept 
in view for seeing the validity of delegation. 
The learned Judge enunciated four prin- 
dples: (1) The legislature must normally dis- 
charge its primary legislative function itself 
and not through others; (2) Once it is esta- 
blished that it has sovereign powers within 


a certain sphere, it must follow as a corol- 
lary that it is free to legislate within that 
sphere in any way which appears to it to be 
the best way to ^ve effect to its intention 
^d policy in maJong a particular law, and 
it may utilise any outside agency to any 
extmt it finds necessary for doing things 
which it is rmable to do itself or finds it 
inconvenient to do; (3) It cannot abdicate its 
legislative functions, and, therefore, while en- 
trusting power to an outside agency it must 
see that such agency acts as a subor- 
dinate authority and does not become 
a parallel le^latnre. (4) There are 
only two main checks in this country on the 

E ower of the legislature to delegate, these 
_ eing its good sense and the principle that 
it should not cross the line beyond which 
delegation amoimts to ‘abdication and self- 
effacement’. 


14. Now what is the position in the case 
of a taxing statute ? Can the Legislature em- 
power the Government to decide about tiie 
rate of tax and about the goods which mn 
be subjected to tax and from what date tax 
has^ to be levied ? Learned counsel for the 
petitioners submitted that these were essen- 
tial legislative functions and could not be 
delegated to an agency outside the Legis- 
lature. Learned counsel for the r^pondents 
on the other hand submitted foat this was 
not an essential lej^lative function and could 
be entrusted to the Government Learned 
counsel for the petitioners placed rehance on 
AIR 1960 Mad 160 (supra) and AIR 1903 
Ker 298 (supra). 

15. In the Madras case, AIR 1960 Mad 
160 in considering the provisions of the 
Madras Commerdal Crops Market AtA, 
Ramachandra Iyer J. as he tiien was observ- 
ed as follows; 

“A faxing provision has essentially three 
features (1) a declaration of liability, (2) 
assessment or quantification and (3) macm- 
nery for collection. Section 11 (1) of the 
Madras Commercial Crops Markets Act 1933 
declares a liability and provides the machi- 
nery. But the rate of tax which is an essen- 
tial part of the declaration and assessment 
has been completely delegated to the Execu- 
tive Government with no principles or basis 
laid down. Uncontrolled prawer is vested in 
the Executive to fix such rate as it pleases. 
In the absence of a legislative provision re- 
garding any policy or limits or assessment 
for the guidance of the assessing authority, 
the provisions of the section amount to ex- 
cessive delegation of legislative power, and, 
therefore, are invahd.” 

According to the learned Judge, fixation o5 
rate of tax could not have been left to the 
Executive Government. 

16. In AIR 1962 Ker 298 (supra) the 
question was about a toll tax whidi was to 
be fixed by the Government. Section 12 of 
the Travancore Cochin Motor Vehicles Ad 
(14 of 1950) came up for consideration and 
the learned Judges observed as follows:— 
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"The essential powers of legislation can- 
not be delegated. Tlie legislature must de- 
clare the poliw of file law and the legal 
prmaples whicn are to control aw given 
case and must also provide a standard to 
guide the officials or the bodv in power to 
execute the law The legislature cannot 
strip itself of its essential functions and vest 
the same on an extraneous aulhonly The 
primary duty of lawmaJang has to be dis- 
charged by the legislature itself, but there 
can be a delegatioti resorted to as a subsidi- 
ary or ancillaiy measure. The legislature 
cannot abdicate its functions in favour of an- 
other 

There Is no indicahon anywhere in flie 
T C Motor Vehicles Act as to what cucum- 
stances can be considered to be ‘special or- 
cumstances* under Sechon 12 justifying the 
levy of a toll The decision as to what vnll 
consbtute a ‘special arcumstance' under Sec- 
tion 12 for levy of a toll, has been conr- 
pletely left to the sole and exclusive discre- 
tion of the Government widioul any gmd 
anee or restnchon whatsoever Again, the 
legislature has not specified on what basis 
the toll is to be levied on the vanous veU 
des using die bridge or road. The maTimogt 
levy, that could bo made under the sechon 
has sot in any way been udicated by the 
legislahire As it u, it is open to the Gov- 
ernment to treat any orcumstaace as a 'spe- 
cial orciunstance’ and the onlv rei^uiremest 
is that the Gcvenment should be so satis- 
fied Further, it is also open to the Govern- 
nent to levy toll on any road or bndga as 
they may think necessary In the absence 
of any legislative mdicabon in the Act re- 
gardmg any policy to govern the Govero- 
ment before takmg action under Sechon 12 
or placing any limts of assessment for the 
gmdance of me assessing authority m the 
matter of fixing cf the rates of toQs, the 
provisions of Section 12 of die Act amount 
to excessive delegation of legislative x>ower 

Hence the notiBeatioo D/- 28-4-53 issued 
by the T C State Goveinment, under S 12 
of the Act, directing the levy of tolls on 
vehicles usmg the bndge at P atal across the 
Meenachil nver was h«d to be invaLd." 
These two cases do lend support to the con- 
tentions of learned counsel, but there is a 
Supreme Court case to the contrary It is 
AIR 1965 SC 1107 (supra) Their Lordsbps 
were considenng fliere tiie vires of Seo- 
bm 548 of the Calcutta Municipal A^ 
which infer alia provided for charging of a 
licence fee which may be chargedat surfi 
rates as may from time to time do fixed by 
the Corporation, and tbeir Lordships observ- 
ed as follows — 

"No donbt a delegation of essential le^ 
lahve power would be bad. But the 
bon of Ae rates of taxes is not of the 
^enee of legislative power of taxation The 
tohon of rates of taxes may be legitimately 
lett. fay a statute to a non-legiilaitive autl^ 


n^, for there is no distmclioo fn principle 
between delerafaon of power to fix rates of 
taxes to be charged on different classes of 
@x)ds and power to fix rates simpbciter, if 
cower to fix ra^ in some cases can be de- 
legated then equally the power to fix rates 
generally can be delegated! No doubt when 
me pen^ to fir rates of faxes is left to an- 
other body, the le^Iature must provide 

g Jdance for sudi Nation. The validity of 
e guidance cannot be tested by a rigid 
uniform rule, that must depend on the ob- 
of the Act giving power to fix the rate 
^0 specification of toe Tnanmum rate does 
not supply any guidance as to how the 
amount of toe tax which no doubt has to be 
below toe inartTTTqTn, IS to be fixed- Provision 
for suto maxunum only sets out a limit of 
toe rate to be imposed end a limit is only 
a limit and not a guidance “ 


Now by the Act autonomous bodies in toe 
shaM of mumcipa! boards thereby granting 
locm self government to the people hvmg in 
toe muniapal areas were to be estabhtoed 
and certain important functions were assign 
ed to the muiucip^ boands Their primary 
and secondary ftmetions are contained in 
C!hapCer VI of the Act The functions are 
inter aha fighting public streets, watenng 
public streets, cleaning public streets, re- 
moving filth, rubbish, s^t-soil, odour or 
any other noxious or offensive matter, ex- 
tjpgimhtng fires and protecting fife and pro- 
per^ when fire occurs, regulating offensivo 
or oaagerous trades or practices, etc. These 
are all coveirimeDta) functions IJkewue 
toe Soaras have to provide special medical 
aid and accommodaboa for toe sick in times 
of dangerous diseases TTiBy have also to 
give rehef m times of famine or scarcity AD 
these functions need not be enumerated 
Suffice it to say that for properly discharg- 
ing them, resources wDI be necessary There- 
fore, S 104 when it makes provision for im- 
position of certain taxes, is ia keeping with 
the legislative poLcy underlying toe Act 
Conditions vary from nnimcipm area to 
muiucipa] area, end, therefore, the Legis 
lature may not find it convenient to deade 
as to what should be the dates on which the 
taxes mentioned m Section 104 should be 
imposed and what should be ths rates there- 
of "^us by making provision for imposi- 
tion of tax for toe canymg out of the pur 
pwes of the Act as mentioned in S 08 and 
otoer connected sections, the Legislature has 
clearly laid down a pohey What is left in 
toe bands of the outside body namely the 
wven^ent is the canymg out of that ^licy 
Thus tom is no question of there being ex 
delegation in enacting S 104 of the 
Act. This argument, therefore, fails 


17, I may now consider whetoer S 104 
TOualK jubcle 14 of the Constitution In 
ATn* Dalmia v Ju^ce Tendolkar, 

Am 1653 SC 538 which was a unanimous 
todgment of five Judges. S R. Das C J. 
having made a review w the several ded- 
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sions enunciated certain principles for seeing 
whedier a particular statute is invalid on ac- 
count of its violating Article 14 of the Cons- 
titution. He observed as follows: 

“It is now weE established that while 
Article 14 forbids class legislation, it does 
not forbid reasonable classification for the 
puiposes of legislation. In order, however, 
to pass the test of permissible classification 
two conditions must be fulfilled namely (i) 
that the classification must be formded on an 
intelligible differentia which distinguishes 

E ersons or thin^ that are grouped togetiber 
•om others left out of the group and (ii) 
that that differentia must have a rational re- 
lation to the object sou^t to be achieved hy 
the statute in question. The classification 
may be founded on different bases, namely, 
geographical, or according to objects or oc- 
cupations or the like. "What is necessary is 
that there must be a nexus between the 
basis of classification and the object of the 
Act under consideration. It is also weE 
established by the decisions of Suprrae 
Com± that Article 14 condemns discrimina- 
tion not only by a substantive law but also 
by a law of procedure. The decisions fur- 
ther establish 

(a) that a law may be constitutional even 
thou^ it relates to a sin^e individual if, on 
account of some special circumstances or 
reasons appEcable to him and not appEcable 
to others, that sin^e individual may be 
treated as a class by himself; 

(b) that there is always a presumption in 
favour of the constitutionaEty of an enact- 
ment and the burden is upon him who at- 
tacks it to show that there has been_ a dear 
transgression of the constitutional prindplra; 

(c) that it must be presumed that the legis- 
lature understands and correctly appreciates 
die need of its own people, that its laws are 
directed to problems made manifest by ex- 

§ erience and that its discriminations are 
ased on adequate mounds; 

that the legislature is free to recognfee 
degrees of harm and may confine its restnc- 
dons to those cases where the need is deem- 
ed to be the clearest; 

(e) that in order to sustain the presnm^ 
don of constitutionaEty the Court may take 
into consideration matters of common Imow- 
ledge, matters of common report, the history 
of the times and may assume every state of 
facts which can be conceived existing at the 
time of legislation; and 

(f) ttigi- while good faith and knowledge 
of the existing conditions .on the part of s. 
legislature are to be presumed. If there is 
nothing on the face of the law or the sm- 
rounding circumstances brou^t to the noHce 
of the court on which the classification may 
reasonably be regarded as based, the pre- 
sumption of constitutionaEty cannot be car- 
ried to the extent of always holding that 
there must be some imdisclosed and im- 
known reasons for subjecting certain indivi- 


duals or coiporations to hostile or discriminat- 
ing legislation. 

The above principles wiE have to be 
constantly borne in mind by the Court when 
it is caB^ upon to adjudge the constitutiona- 
Ety of any particular law attacked as discri- 
minatory and violative of the equal protec- 
tion of the laws.” 

According to the above principles, tiie court 
may take into consideration matters of com- 
mon Ipowledge, matters of common report; 
the history or the times and may assume 
every state of facts which can be conceived 
existing at the time of legislation. It is com- 
mon knowledge that Rmasthan is a vast State 
and it comprised of no less tEan 22 
Covenanting States and some territory viz. 
Ajnier Merwara which was formerly British 
Indian territory. The conditions were so 
variant that one common uniform mode of tax 
structure for municipal areas may not have 
been adopted. For evolving a tax structure 
local conditions as weE as the capacity of 
the people to pay the tax could legitimately 
be considered. Learned counsel for the peti- 
tioner placed reliance on AER 1961 SC 552. 
That was a case where certain tax on lands 
had been imposed at a flat rate and this was 
found to result in great inequaEty amongst 
the land-holders. 'Hiat Act was found to be 
confiscatory in character and effect, as in- 
equaEty was writ large on the Act and was 
found to_ be inherent in the very provisions 
of the taxing Section, tiiat Act was struck down. 
However, it is not so in the present case and 
it cannot be said that inequaEty is writ 
large in the Act itself or is inherent in the 
relevant provisions of the Act. Therefore 
I do not find any force in the contention of 
learned counsel for the petitioners that Sec- 
tion 104 of the Act is void either on account 
of excessive delegation or on account of the 
aBeged violation of Article 14 of the Consti- 
tution. 

18. , Now I may turn to the relevant 
notifications for the three municipaEties of 
Abu Road, Kotah and Bari. The learned 
counsel for the petitioners confined his attack 
only to items relating to gold and silver, 
cotton textiles and sugar cane. In am, 
therefore, not caEed upon to examine tiie 
vaEdity of other items covered by these noti- 
fications. As noticed above, learned corm- 
sel for the petitioners vehemently argued 
that there is no reasonable basis for such a 
wide disparity between citizens Eving in one 
municipal area and another even regarding 
the incidence of tax. 

19. As I have aEeady discussed above, 
some aEowance has to be made for the 
variations in local conditions and about the 
capacity of persons on whom the burden of 
tax is cast Even so, the difference between 
citizens Eving in one part of the Stale and 
those Eving in another regarding the inci- 
dence of tax should not be outrageous. 
IfCamed counsel for tiio respondents has put 
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his case somewhat like tiiis. He sobmitted 
if different moniapal boards were to 
impose thar own tares, then the ground of 
discnmniatioQ would not be 
MaJang this postulate a spnng board, learned 
coMBsel argued tbaX whai toe Govermnmt 
was really doing under Section 104 of toe 
Act was to act on behalf of the several 
nronicipal boards and it could ffins impose 
taxes on different bases hy separate nohm^ 
bons for different nronimjabbcs Leareed 
counsel maintains fliat » what Is not bad 
if done by a municyd board cannot be bad 
if it IS done by tiie Government on its behalf. 

1 assume for toe sake of argument tl^ 
different tnuma^ boards can within the 
fcame-work of the law provide for different 
rates of taxes and that it wiH not be discrt- 
mmatory But the posibon will be malemHy 
different one body namely the CoV“ 

emment acts m the matter Government as 
one eibty tn my view, cannot claim to* 
mmuty from toe impact of Arbele 14 even 
when it acts under Secbon 1(W of the Act. 
I have re^ Section 104 carefully but am 
unable to hold that the State Government 
IS artmg on behalf of toe mamopal boards 
It Is true toe tax may benefit only the muni- 
cipal boards but It is a far cry to tage that 
toe Cwemment acts on behalf of the muni* 
cq^ b«Mrds The tax is imposed by too 
Covemment in its own n^t and It is otdy 
realised by the awmiapaT boards In eo* 
acting S 104, toe consiooabon, m my view 
was to have a somewhat uniform pattern 
for toa three lands of taxes mduded m Sen* 
hon 104 tooogh there may be some differeues 
due to local coudibons However in my 
view, where toe Government is toe source 
of autoonty, toe difference cannot be allow- 
ed to be outrageous Shn Bastogi submitted 
that a person relying upon the plea of un- 
lawful discrunlnation due to mfnngemeot of 
the guarantee of equality before the law or 
equal protection of the laws must set out 
with sufficient particulars his plea lowing 
that between the pe r sons similarly orcam- 
stanced, such discsumsatioo has been made 
which IS founded on no intelb^ble difleren- 
tia, and if the daimant for relief establishes 
similanty between persons who are subjedted 
to a differential treatment, then it m^ he 
upon toe Stale to establish that too differ- 
entiabon is based on a tabonal object sou^t 
to be achieved by the Le^slatuie Behance 
Is placed in this connecbon on AIB 19W SC 
19S0 (supra) He also cited AIR 1966 SC 
1307 (supra) AIR 1968 Mys 207 (supra), 
AIR 1907 SC 691 and AIR 1966 GuJ 208 
(supra) 

20 It is true toal a pefaHoner carries the 
uubal burden of showing as to how discri- 
minahcm has been brou^t about but when 

E ;ons similady situated are sul^ected to a 
erenbal treatment, then it will be opo 
to toe State to establish that the differen* 
babon is based on a rabonal obiect sought 
'to be achieved by the tegislature Tbs fs 


an toe more xtecessaiy when It Is not toe 
legidative ad that is under examhiahon bat 
an execobve order of the State Govemmexit 
which Is under gianunatloti as in the pre- 
sent case. One bnl* to see how in toe 
matter of sQver, gold and cloth, toere was 
fustiflcabon for such a widety diffenog in> 
post In places like Jaipur, Jodhpur and 
Canganagar, for one q^tal m _^la or sQver 
octroi is not more th^ Hs 2o per qinntaL 
This comes to Bs. 10,000 or so worth cl 
sdver or about rupees m^it lakhv of gold for 
which toe dofy u Bs 25 In Abu Hoad, & 
comes to 1 per cent of the pnce of these 
commodibes The same thing can be said 
about cloth. The respondents have not of- 
fered any justification for so much diver- 
gence In toe incidence of tax. It Is true toe 
cifaxens are hvmg in different mnniopa] 
areas but all the same they are ohzens hvsng 
m one State and the source of authority for 
imposing toe taxis toe State Covemment H 
was m the circumstances absolutely neces- 
sary for toe State Government to oner Justi- 
ficaboD for this impost whidi it has com- 
pletely failed to do As regards octroi on 
sugar cane for Muniopal Board Bari, it is 
one rupee per quintal at Ban and at Raja- 
kheda it is IS paise per quintaL la Bbar^ 
pur and Deeg wbiito are Digger towns, it is 
SO parse per qumtal. la Pnolptrr there Is 
tie octroi on sugar cane Here also in the 
same district for musichialibes not qurte fax 
from one another, the oispanty is not easQy 
comprehensible I may obsove that even 
though the nobficafioQ may not afford aoy 
lodicabon regardinjg toe dmerenbabon in tbo 
taxes, it IS open to the Covrernment to offer 
jusbficsboD placmg proper material before 
toe Court by an affidavit or otherwise. This 
has, however, not been done 

21, After toe armimeQts w ere concluded 
ami I bad started dictating judgment, learn- 
counsel for the respondmts exp r essed hiS 
desire to place before me some nobficabon*. 
He was pei nutted to do so Today Mr. 
Bastogi minted my attention to a Govern- 
ment nobficabon dated SOth March, 196$, 
puUished in the Gazette Extra oidinaiy 0 * 
*ven date This nobficabon shows that 
octroi duty on silver and mid and arbdes 
sQver and gold was fixed^ at .25 per cent. 
On toe basis of th?T nobficabon, Shn Bastod 
submits that the earlier notification whim 
Is toe subject matter of the wnt pebbon no 
JODw subsists leg ard mg silver and gold, 
and, to&eiore the pebboners should not be 
given any relief It will bo observed that 
toe nohfic^on of SOth Maiti, 1968 does 
OTt raQ for re«onsiderabon of toe rationale 
trt toe judgment thus far dictated tbou^ 
toe nobficabon may have to be kept in vim^ 
for toe proper rmief to be given to the 
^rbes under the cireiroistances In vicW 
of this amendment of item it wall not be 
necessary to strike down toe relevant iton 
in toe impugned nobficabon for Abu Bead 
le grtiding sQver and gold, «wid fr wdH be 
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enou^ if that notification is only pronoun- 
ced to be bad regarding silver and gold. It 
\ 7 ill be then for the parly to pursue his 
remedy regan^g the conseOTential relief 
for refund or otherwise elsewhere. The 
position even for Abu Road munidpalily 
stands as before so far as doth is concerned. 

22. In view of what I have said above, 
I hold (1) that Sections 104 and 107 of the 
Act are intra vires and are not bad on any 
of the grounds urged by the petitioners; 

that the impugned notification in respect 
or the three municipal boards namely Abu 
Road, Kota and Bari, are not bad in respect 
of items other than rfver and gold and arti- 
cles thereof and doth in the notification re- 
lating to Abu Road Municipality and in rela- 
tion to the item of silver, bullion and orna- 
ments in the impugned notification relating 
to Kota Mrmicipality and as regards octroi 
on sugar-cane in respect of items relating to 
sugar-cane in the notification relating to 
Munidpal Board Bari and (S) that the noti- 
Bcation Ex. 6 relating to Abu Road Munid- 
pality is thereby declared to be bad in res- 
pect of item No. 81 relating to gold and 
silver bullion and articles thereof and as te- 
gards item No. 62 relating to all kinds of 
textiles, cotton, sfll^ and woollen induding 
rayons, nylone, artificial silk, terylene and 
articles made of chemical fabrics, ready- 
made clothes, hosiery, knitting wool, milli- 
nery duries and carpets. In view of the 
fresh notification having been issued on the 
80th March, 1968, it is not necessary to 
j^ve any direction regarding consequential 
relief in respect of item No. 81; but in res- 
pect of item No. 62, it is hereby ordered 
that the respondents shall not dve effect to 
this notification in respect of this item qua 
the petitioners Joharimal and others and Jai- 
shiv and others. Likewise the respondents 
in D. B. Writ petition No. 1732/64 are here- 
by restrained from ^ving effect to items Nos. 
57 and 58 in the notification Ex. 6 in that 
case against the petitioners Prabhudayal and 
others. Similarly in writ petition No. 1832 
of 1964, the respondents are restrained from 
^ving effect to the item of sugar cane oc- 
curring in serial No. 16 of the impugned 
notification Ex. 1. In other words, they are 
restrained from realising octroi duty from 
the petitioners in respect of sugar-cane on 
the basis of the impugned notification. The 
Municipal Boards concerned shall refund the 
amoimt of octroi duty if re^ed by them in 
the meantime to the respective petitioners in 
respect of the items that have been declared 
to DO null and void, in terms of the stay 
orders manted by this Court. The parties are 
left to bear their own costs of mese peti- 
tions. 

RSK/D.V.G. Order accordin^y. 
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Inderjit Sin^ Plaintiff v. Simder Sin^ 
Defendant 

Civil Regular Second Appeals Nos. 32 and 
225 of 1962, D/- 20-8-1968, from judgment 
of Dist J., Bhilwara, D/- 23-12-1961. 

Motor Vehicles Act (1939), Section 59 (1) 
— — Contract Act (1872), Sections 23, 65 — 
Transfer of motor vehicle permit without 
permission of Transport Authority Such 
transfer is forbidden by Section 59 (1), M. V. 
Act and therefore is unlawful rmder Sec. 23, 
Contract Act — Transfer illegal to Imowledge 
of parties — Benefit of Section 65 is not 
available — Maxim “ex turpi causa non ori- 
tur actio” •— Applicabflify. 

The obligation for restitution dealt with 
in Section 65, Contract Act apph'es to all 
agreements which are discovered to be void 
or contracts which became void. But the 
scope of Section 65 has been limited to (i) 
agreements which are discovered to be void, 
and (ii) contracts which became void. These 
classifications may not be exhaustive, but, 
by and large, they serve the purpose of ex- 
cluding an unconscionable claim like (he one 
in a case where the parties are in pari delicto 
from the benefit of restitution and would serve 
the cause of justice^ if they are j^lied with 
discretion and caution. 'Ihus where a per- 
son knowin^y transfers money or otiier 
pr^erty for an unlawful consideration or 
object, it would be fair and equitable to hold 
that he would not be entitied to claim resti- 
tution in a court of law on the ground that 
the agreement had been discovered to bo 
void or that the contract had become void. 
Such an ameement or contract would not 
therefore fall within the benefit of Sec. 65 
of the Contract Act. [Ebrceptions to the rule 
of non-recovery in English Law, compared.] 

While it is true that the general law would 
refuse to give full effect to such an illegal 
contract because of its illegality on the 
maxim ex turpi causa non oritur actio (an 
action does not arise from a base cause), 
(he shade of illegality differs frnm contract 
to contract, and mere may be a contract in 
which a party is miaware of the illegality, 
in all imiocence. Rigorous and indiscriminate 
{roph'cation of the rule of turpi causa to all 
illegal contracts, without exception, v/iH not, 
however, be reasonable or fair. Thus where 
a contract is made illegal by a statute pass^ 
for protection of a cl^ of persons, where 
the parties are not in pari deh'cto, where a 
party repudiates the contract out of remorse 
and penitence, or where a person is able to 
establish his daim to recover the money or 
property transferred by him without refer- 
ence to the illegality of tibe contract, there 
is no reason why the general rule of turpi 
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vehide and meeting die registration and 
other charges which Sunder Sin^ was un- 
able to finance. He therefore entered into 
agreement Ex. 1 dated December 28, 1958 
for a partnership with plaintiff Indeiiit Sin^. 
Under that agreement. Sunder Sinm retain- 
ed a three-fourth share for himself in the 
vehide and the permit and dedded to give 
the remaining one-fourth share to Inderjit 
Singh. Vehide No. RJL 218 was accord- 
ingly run on the Shahpura-Bhilwara route 
from January, 1959 on the basis of that 
agreement 

The plaintiff pleaded that he spent more 
than his share on the vehicle but that the 
defendant did not allow him to partidpate 
in the joint management after a period of 
one month, and did not give him an account 
of the profit or loss in the business. He 
therefore alleged that as the defendant had 
committed a breach of the terms of the 
partnership, it had become impossible to 
cany it on any further. He prayed for dis- 
solution of the partnership and rendition of 
accounts or, in the alternative, for refund 
of Rs. 6,900 on account of the money spent 
by him, and its interest 


3. Defendant Simder Singh admitted the 
execution of the deed of partnership (Ex. 1) 
dated December 28, 1958, but pleaded that 
it was not acted upon because of its illega- 
lity. He also pleaded that bus No. RJL 218 
was obtained by him on hire^urchase basis 
on die security of the plaintiffs father Cyan 
Sin^ but that the plaintiff did not contri- 
bute to the purchase. He pleaded that the 
pl aintiff had nothing to do with its owner- 
ship, management or accounts and claimed 
that it was his exclusive property and was 
running on tbe basis of his permit. Further 
the defendant denied that me plaintiff had 
made any pa 5 Tnent to him for the running 
of the bus, or for any other purpose, and 
pleaded that the plaintiff was not entitled 
to recover the money spent by him on ac- 
count of the partnership business. 

Tn his additional pleas, he specifically 
rfeaded that the partnership ameement was 
Slegal because it contravened the provisions 
of Section 59 of the Motor Vehicles Act. 
He gave an account of the money spent by 
the plaintiff and urged that the pl ai n t i ff had 
spent a much smaller sum in connection with 
the partnership and was not entitled to re- 
cover it because the object and considera- 
tion of the partnership agreement were ille- 
gal. In the alternative, he pleaded that the 
partnership was terminated by a mutual 
agreement between the parties on October 3, 
1959. The plaintiff filed a replication, but 
confined it to the question of the extent of 
his investment in the partnership business 
and did not say anything about the plea of 
illegality of the agreement. 

4. A number of issues were framed cover- 
ing file various points in controversv. Issue 
No. 8 related to fiie question whemer sec- 


tion 59 of the Motor Vdiides Act was an 
impedimeiit in the claim of &e plaintiff be- 
cause of the feet that the permit was only 
in the name of the defendant. Issue No. 9 

f ecifically dealt with the question whether 
e partnership agreement was void. 

S. The trial court decreed the plaintiffs 
suit for Rs. 8,800 on account of principal 
and Rs. 218/8/- by way of interest Bofe. 
the parties prmerred appeals to the District 
Judge who reduced the decretal amount to 
Rs. 3253/10/-, with interest at 6 per cent 
per annum from the date of the suit imtii 
realisation. It is against that judgment and 
the consequent decree that these two ap- 
peals have been filed by the parties. 

6. The learned District Judge took the 
view that the partnership agreement (Ebc. 1) 
was illegal because it involved the transfer 
of the permit of the vehicle, but gave relief 
to the plaintiff by invoking Section 65 of 
the Contract Act on the ground that the 
agreement was discovered to be void later. 
Tbe question is whether fiiis finding is cor- 
rect? But as Mr. Tiwaii, Teamed counsel 
for the defendant, has strenuously argued 
fiiat the partnership agreement did not 
contravene Section 59 of the Motor Vehicles 
Act and was quite legal, I shall first consider 
fiiat argument 

7. Section 23 of the Contract Act brings 
out the characteristics of an illegal agree- 
ment in the following terms, — 

“23. The consideration or object of an 
agreement is lawful, unless — 

It is forbidden by lawj or 
is of such a nature that; if permitted, it 
would defeat the provisions of any law; or 
is fraudulent; or 

involves or implies injury to fiie person 
or property of another; or 

the Court regards it as immoral, as opposed 
to public polity. 

In each of these cases, the consideration 
or object of an agreement is said to be 
unlawfuL Every agreement of which the 
object or consideration is unlawful is void.” 
In the present case fiie question is whether 
the agreement in question was “forbidden by 
lav/’, so that it is not necessary to consider 
the other unlawful consideiations or objects 
referred to in the section. To put it simply 
and direefiy, the question is whether agree- 
ment Ex. 1 could be said to relate to a con- 
sideration or object which was forbidden by 
Section 59 of the Motor Vehicles Act? 

8. Chapter IV of the Motor Vehicles Act 
deals with the control of transport vehicles 
and while file earlier sections of the chapter 
deal with the necessity for permits and the 
mode of obtaining them etc.. Section S9 
lays down the general conditions ateching 
to all permits. We are concerned with sub- 
section (1) and it provides as follows — 

“59 (1). Save as provided in Section 61, a 
permit -shall not be transferable from_ rao 
person to anofiier except with the 
of the transport authority which granted me 
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permit and gliaH not withool such permission 
operate to confer on any person to whom 
a vehicle covered by die permit is transfer* 
red any n^t to use that vehida in the 
manner aumonsed by die permit.’’ 

Secboa 61 is of no relevance because ft 

S ies for the transfer of a permit on the 
of the holder S«rtion 59 prohibits 
the transfer of a permit from one person to 
another eicept with the permission of the 
concerned transport authontv, and it further 
provides the transfer of a permit with 
cut such pemussiOD not operate to con- 
fer on the transferee any right to use the 
vehicle covered by the pomit m the mannet 
authonsed by iL It is conceded that a 
breach of this provmoa is an offence punish- 
able under the Motor Vehicles Act If 
therefore there is a breach of the provisions 
of Section 59 (1) by transfemnz a permit 
under an agreement between the parties 
wi^out &e permission of ftie transport audm- 
rity, or if the agreement operates to confer 
on the transferee any n^t to use the vehi- 
cle ccTvered by the permit, the coosiderabon 
or obiect of tne agreement would be tmlaw- 
fol branse it is fodnddeo by the law 


of three-fourth whfle Inderjlt Shi^ would 
have it to the ertent of one-fourth?^ 


9 The genuineness of partnenhlp agreOL 
ment Ez. 1 has never been in dispute in the 
tense diat Its ezecubon has all along been 
admitted by the parbes The document 
recatea &e oicumstazicies in which the port* 
cership was entered into by the parties and 
1 have mentioned them to some ertettt It 
win be snfBoent to state here the foUowing 
four imp o r tant terms of the agreement^ 

(al It has been stated in the preamble that 
Sunder Sin^ would remain a “partner'’ In 
the vehicle including its penmt. to the ex- 
tent of his three-fourth some, while the re- 
maining one-fourth share would go to IdiIct 
jit Singh, to that the two parties would 1 m 
owners hi possession of the vehicle and its 
permit, and wtnild contimie to rem^ so in 


10 There is therefore no room fijr donbt 
that the partners transferred the pomit in 
propotbon to toeir respective shares, without 
the permission of the transport enthonty, 
and conferred on themsdves the ti^ to 
use nnd manage the vehicle in the manner 
authorised by die permrt in terms of the 
partnership agreement. 

11 It is also a significant fact that the 
agreement of partnersnip was actually imt 
Into operabon, W the plambff has adwtted 
in paragraph 2 of the plamt that the veld- 
da was purchased and was pbed on the 
Sbahpura Bhilwaia route In acccndance with 
die terms of the agreement and that differ- 
ences between the partners arose when, as 
has been stated in parampb 3 of the plaint, 
the defendant did not ke^ the plaintiff fa 
|oint management after a period of ooa 
month and did not render the account. 


12. It is dierefore apparent that flie 
partoership agreement contravened the provw 
xions of Section 59 of die Motor V^cles 
Act to doing what was forbidden by lb The 
considcraticm or obiect of the a gw ment was 
unlawful within the meaning <» Secbon 23 
of the Contract Act and it was therefore 
vo!^ I am fortified in this view by the 
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(b) Qauso (1) of the agreement provides 
that the two partners would be owners of 
the penmt of the route and the vehicle in 
accord a n c e widi their r espec ti ve shares meo- 
floned in the apeement mid both of them 
would ezermse owsesship n^ts as long 
as the partnership continued to remain in 
eristeuce. 

(c) Clause (11) of the aoeement provides 
Qtat both the papers would be the prinapal 
managers of the vehicle, 

(d) Clause 17 of the agreement is all the 
more significant and translated into Kn gtxTi 
it reads as follows — 

“17 That because the permit of file route 
Is In the name of Sunder Sin^ Party No 1 
file parties had decided that the owner^s 
name for the new v^de would be fiiat of 
Sunder Sin^ otherwise the title and pos- 
session in les p ect of the per m it and the vehi- 
cle would, in accordance with fiie partner- 
ship agreemenb be sudi that Sunder Sm^ 
the fiist paify, would have It to the extent 


Mai^tty, AIR 1957 Mad 620, A. V 

nfulti Naidu v & V Thavasl Nadar, AIR 
Mad 413 and Tebnmalla Rama Rao v. 
Diu^ Sutyanarayana, AIR 1964 Andh Fra 
256 Reterence may also be made to 
Cordhasdas Kassawjt v Champsey Dossa, 
AIR 1621 PC 137 which supports fiie view 
that the ameement became unlawful because 
it pfovided for the txansfa of the pennib 
SunJarly M/s l^yabbd and Co carwanl 
V Commissioner of Income-tax M P., 
Nagpur and Bhandara, AIR 1966 Madh Ra 
13 on which reliance has been placed by 
Mr Tiwan faimselb supports the view that 
If the partnership deed contains a danse for 
th* toifff/.w ti or •pemrA, 

that would make the agreement unlawfuL 


13 Some cases have been cit<>d for a 
contrtnr submission, but they are dearly dls- 
tioguishable In Umacharan Shaw and Bros. 
V Commlssamer of Iwome-tai, West Ben- 


gal. ,(1659) S7 ITO 271^ (Sq thdr Lordships 


of the Supreme Coirt found that there s.— 
no p^denco that fiie ezdse were 

bmisferred or sub-let and fliey the refo re 
held that there was no ofience or trans- 
gression of the provisions of tTiA BCTgal P**- 
cise Art, 1911 and there was nothing affect- 
ing the validity of the partnership SImilady 
in Itr Shiv Dayal Mela Mai V Rnn 
Bishan Dass SaanVar Pass, AIR 1961 PunJ 
405 toe agreement did not Involvo the 
“transfei^ or “sub-lease* of tliw hry-nf-w gnd 
toe licensee under too Oplnm Art merdy 
entered Into an agreement a third per- 
son, who was a noo-llcensee^ would a&re 
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the profits and losses of his business in consi- 
deration of his contribution towards the capi- 
tal of the business. It was therefore hdd 
that the agreement was not unlawful as it 
did not contravene any provision of the 
Opium Act or the Rules made thereunder. 
Ihe cases cited by Mr. Tiwaii are thus of 
no avail to tiie plaintiff, and the fact re- 
mains that it has been proved beyond doubt 
that the partnership agreement was illegal 
and void. 

14. What then is the effect of the illega- 
lity on the partnership? Mr. B. L. Purohit 
learned counsd for the defendant, has armed 
that the agreement having been vitiated by 
illegality is wholly unenforceable because its 
consideration and object were forbidden by 
law and courts cannot ^ve effect to such 
an agreement for that would amoimt to the 
recognition of an illegal act and place a 
premimn on contumacy. To support his argu- 
ment, the learned counsel has placed reliance 
on two decisions of this court in Himmat 
Bam v. Lalchand, 1953 Raj LW 220 and 
Baijulal v. Matadin, ILR (1953) 3 Raj ^ 
and the decisions in Madura Municipality 
through Commissioner v. K. Alaguisami 
Naidu, AIR 1939 Mad 957, Puwada Ven- 
kata Subbav}^ v. Attar Sheik Mastan, AIR 
1949 Mad 252, Sh 3 ram Sunder Lai V. 
Lakshmi Narain Mathur, AIR 1961 All 347 
and Kuju Collieries Ltd. v. Jhoar Khan 
Mines Ltd., AIR 1967 Pat 72. I shall re- 
vert to ffiese cases in a while. 

15. I may here state that while it is trae 
that the general law would refuse to give 
full effect to an illegal contract because of 
its illegality on the maxim ex turpi cama 
non oritur actio (an action does not aiisQ 
from a base cause), the shade of illegality 
differs from contract to contract, and there 
may well be a contract in which a party is 
unaware of the illegality, in all innocence. 
The question whether in such a contract a 
person will be relieved of the consequences 
of an illegal contract, has therefore attracted 
a good deal of attention. Connected with 
it is the question, which so often arises, 
whether a party to such a contract is enti- 
tled to recover the money paid by it even 
though the contract is not enforceable, and 
this ancillary question has also assumed con- 
siderable importance because courts have 
often been called upon to apply the yard- 
stick of justice to such cases as well. These 
are precisely the points for consideration in 
the present case. 

16. It appears that ffie rigorous and in- 
discriminate application of the rule of tur- 
pi causa to aJl illegal contracts, without 
exception, will not bo reasonable or ffur. 
Thus in a case where a contract is made 
iUe^ by a statute passed for protection of 
a class of persons, there is no reason why 
a member of the protected class should not 
m able to recover the property transferr«l 
by him because, after nil, the statute has 


been made for his benefit There may also 
be a case where the parties are not in pari 
delicto, as for example, where the person 
who parts with money is an ignorant man 
who has been taken-in by an rmscrupulous 
person. There may also be a case where, 
before the illegal purpose is substantially 
carried out; a party repudiates the contract 
out of remorse and penitence. Similarly 
there may be a case in which a person is 
able to establish his claim to recover the 
money or property transferred by him with- 
out rrference to the illegality of me contract 
In these and like cases there is no reason 
why the general rule of turpi causa should 
be held to be applicable. In England, such 
exceptional cases have been recognised and 
are to be found in all text books on con- 
tracts: “Principles of the En^sh Law of 
Contract” by Anson, 22nd Edition, pp. 342- 
850, “Chitty on Contracts”, 2^d edition 
pp. 883-386, “Sutton and Sharmon on Con- 
tracts”, 6th edition, pp. 245-250, “The Law 
of Contract” by Cheshire and Fifoot, 6th 
edition, pp. 811-316. 

17. In our country while Section 23 ol 
the Contract Act deals with unlawful or 
illegal agreements and provides that every 
agreement of which the object or considera. 
tion is unlawful is void, section 65 of that 
Act deals with the obligations of the person 
who has received an advantage under a void 
agreement or a contract whiem becomes void, 
as follows, — 

“65, When an agreement is discovered to 
be void, or when a contract becomes void, 
any person who has received any advantage 
under such agreement or contract is boimd 
to restore it, or to make compensation for 
it, to the person from whom he received it” 
The obligation for restitution dealt vrith in 
the section applies therefore to all agreements 
which are discovered to be void or contracts 
which became void. 

18. A “void” agreement as well as the 
contract which “becomes void” are defined 
in Jhe Contract Act as follows, — 

“2(g). An agreement not enforceable by 
law is said to be void;” 


“2(j) A contract whidi ceases to be en- 
forceable by law becomes void when it ceases 
to be enforceable.” 


The definitions cover all void agreements and 
contracts, and therefore Section 65 covers 
them also, and there is no justification for 
die argument that it excludes illegal agn^ 
ments and contracts falling within the mis- 
chief of Section 23 fiom its benefit I have 
no doubt therefore that section 65 is ap- 
plicable to illegal agreements and contracts 
also. 

19. At the same time, it could not M 
die purpose of the law evOT m 

where the parties are m pan delirt 
who gives ^e money for an 

should be entitl^ r^aL^ 

don 65 of the Contract Act. This appears 
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to be the reason why the scope of the sc^ 
bon has been limited to (0 agreetomts 
are discovered to be void, and (u) contracts 
which became void- These two claMinca 
bons or categories of cases may not be « 
hausbve but, by and large, ttiey serve too 
purpose of excludmg an unconsoonablo 
Mdim like the one m a case where the 
parfaes are in pan delicto from the beneht 
of resfatufaon and would serve the cause of 
lusbce if they are apphed with diserehon 
and caubOD. Thus where a person Imow 
in^y translers money or other property for 
an unlawful considerabon or object, it womd 
be fair and equitable to hold that he would 
not be enbtled to claim resbtubon m a court 
of law on the ground that the agreement 
had been discovert to be void or that the 
contract had become void. Such an agree- 
ment or conhnct would not therefore fall 
within the benefit of Section 65 of the Con 
tract Act 

20 In En^and, there are certam wdl 
known excepbons to the rule of non recovery 
and some oi them may not, stnctly meidong. 
faU within the ambit of Secbon 65 of the 
Indian Contract Act For instance In the 
lUustrabou menboned by me eaiher nhere a 
cootract u made fUem by a statute passed 
for the protecboa of a class of persons it 
msy not be possible to order resbtubon 
where the contract was made with full taow 
ledge of its illegahty because the two ro* 
qmremaits o! Secbon 65 of our Act may not 
be fulfilled It may also be that a person 
may be forced by the other party to enter 
Into an Ille^ contract with full knnwledge 
of its iflci^ty In these cases it may not 
be possible to take the nlea that the agree- 
ment was discovered to oe void or that the 
contract became void so as to place an obli 
gallon on the person who Im received the 
advantage under the void agreement or con- 
tract to make resbtution on the wordings of 
Secbon 65 

Bat, all the same, m sudi agreements or 
contracts the parties cannot be said to ^ 
in pan dehcto There might also be a case 
fa which a person who has made an illegal 
agreement or contract may voluatanly and 
genuinely repudiate the illegal purpose weU 
m time and claim locus poenitenbae But 
suth ameements or contract s may also not 
fall wimn the scope of Secbon 65 if a strict 
and literal interpretation a placed on the 
wordmgs of the s^oa Resbtubon has aO 
the same, been allowed in such cases on 
munds of public policy (as m the case of 
the class protectmg statute) or for equibiHe 
coDSiderabons Courts are meant to do 
iusbee by the parbes and such fust and 
paiOll^ble rules or ercepbons are always 
3 tor thi Jis and when necessary and this 
ter Sln^ oudone because section 65 cannot 
m in respect of i,.exhansbvely with all 
would, in accoidanthat there is nothing to 
egreemenh bo such from allowing resbtubOD 
Gist party, would ha 


Sunder Sm^ (Shinghal J) A.LH. 

2i It is true that m Himmat Ham's case, 
19K EaJ L\V 220 this court has taken the 
view that “Section 63 however only applies 
to contracts which are void, but not to those 
which are fflegal” and it has further been 
obs^ed that “the section can have no ap- 
plication where the parties are presumed to 
have known at the tune of its mception that 
the contract was void or fllegal” Hie rea 
SOD of the rule has been stated to be that 
when a contract is void or illegal to tiia 
knowledge of ^e parties, it cannot be said 
sucm a contract was discovered to be 
void or iHegaL If it was the intention of 
ttieii Lord^ps to exclude all illegal con 
tracts from the benefit of Section 65 I may 
say with utmost respect that there is noth 
ing in Section 65 of the Contract Act to 
exclude illegal contracts from its purview 
On the other hand as I have already shown, 
illegal contracts are in my humble opinion, 
also covered by that section 

Similarly the decision in Baijulals case 
ILR (19H) 3 Raj 45 that a suit for refund 
of money is not maintainable in the case of 
a contract which is prohibited by law and 
is punishable as an offence cannot be cor- 
rect m all cveumstances and cases and does 
not appear to have bees laid down os a 
generHi or mexoreble rule of law In fact 
It appears from a perusal of the two cases 
merred that the attention of their Lord 
slaps was not invited to the other relevant 
cases beanog on the pomt All the same, 
1 would ^adly have referred the matter to 
« larger Bench for reconsideration but I 
find (Jut it IS not necessary to do so because 
of a recent decision of their Lordships of the 
Supreme Court in Sita Ram v Radha Eai, 
AIR 1968 SC 534 

In that case Radha Bal, tiie plaintiff en 
trusted some jewellery to her brother 
Lochhmi Narain, father of the defendant. 
After Lachhmi Narams death, the plaintiff 
ad>wi for the return of the Jewellery The 
damn was resisted by the drfeodant and it 
was contended that because ou the plam 
hfTs own showing the jewellery was left 
with Lachhmi Naratn with the object of 
de&audmg the plamtiffs daughter m law 
donng the coime of the arhitrabon proceed 
ing^ the parties were in pan dehcto and 
the claim was untenable. Their Lordships 
considered the submission with reference to 
the ptovmons of Sections 23 and 24 of the 
Contract Act and thought it proper to refer 
to the exceptional cases kstram to English 
Law io which a man will be reheved of the 
consequences of an illegal contract e. g a 
case where the Illegal purpose not yet 
been substantially earned into effect, or 
whCTB the plaintiff is not in pari dehcto or 
where he does not have to rely on the fl 
legality to make out his dabn. Their Lord 
dnps ordered reshtohon on the ground *>>at 
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